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S.  223,  59  L.  Ed.  — . 

United  States  Fidelity  &  Guaranty  Co.  of  Baltimore,  Md.,  v. 

United    States 116  C.  C.  A.  187 

Error.     Judgment  affirmed,   February  23,   1915.     35  S.    Ct  298,   236 
U.   S.  512.   59  L.   Ed.  — . 

Wilson  Cypress  Co.  v.  Pozoy  Mascos 121  a  C.  A.  578 

Appeal.     Decree  reversed,   March  15,   1915.     35  S.  Ct  446,  236  U.  S. 
635.  59   L.   Ed.  — . 
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Wright  V.  Louisville  &  N.  R.  Co 119  C.  C.  A.  282 

Writ   of   Certiorari.     Decree  modified,    March   22,    1915.     35   S.   Ct. 
475,   236   U.   S.   687,   59   L.   Ed.  — . 

Wright,  Blodgett  &  Co.  v.  United  States 121  C.  C.  A.  461 

Appeal.     Decree   affirmed,    February    23,    1915.     36   S.   Ct   339.   236 
U.   S.   397,   59  L.   Ed.  — . 

W.  S.  Tyler  Co.  v.  Ludlow-Saylor  Wire  Co 129  C.  C.  A.    12 

Appeal.     Decree  affirmed,    March  22,   1915.     35  S.   Ct   458,    236  U. 
S.   723,   59  li.   Ed.  — . 
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OASES 

ARGUED  AND  DETERMINED 

IN   THK 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 


(218  Fed.  149) 

PRICE  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     Novemter  7,  1914.) 

No.  4017. 

1.  Indictment  and  Infobhation  (§  125*)  —  Duplicity  —  Assault  with 

Weapon  on  Mail  Custodian. 

A  count  in  an  Indictment  under  the  latter  part  of  Cr.  Ck)de  (Act  March 
4,  1909,  c.  321)  §  197,  35  Stat  1126  (Comp.  St  1913,  $  10367).  charging 
that  defendant  attempted  to  rob  a  mail  clerk  of  mail  matter  in  his  cus- 
tody, and  in  the  course  of  such  attempt  put  the  life  of  the  clerk  in 
Jeopardy  by  the  use  of  a  dangerous  weapon,  is  not  duplicitous;  the  at- 
tempt to  rob  being  an  essential  element  of  the  offense  of  putting  the  life 
of  the  clerk  in  jeopardy,  which  must  necessarily  be  charged. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §§  334-400;  Dec.  Dig.  §  125.*] 

2.  CJbiminal  Law  (§  309*) — Evidence — Presumption  of  Good  Character. 

In  a  criminal  case,  where  no  evidence  is  offered  in  regard  to  defend- 
ant's character,  there  is  no  presumption  that  his  character  is  good,  which 
can  be  considered  by  the  jury  as  evidence,  f 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Criminal  prosecution  by  the  United  States  against  Frank  Price. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

James  C.  Denton,  of  Muskogee,  Okl.,  for  plaintiff  in  error. 
Frank  Lee,  of  Muskogee,  Okl.  (D.  H.  Linebaugh,  of  Muskogee,  Okl., 
on  the  brief),  for  the  United  States. 

*For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 
132  CCA. — 1  t  8e«  note  at  end  of  case. 
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Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

AMIDON,  District  Judge.  The  defendant  was  indicted  and  con- 
victed for  a  violation  of  section  197  of  the  Criminal  Code,  which  reads 
as  follows : 

'^Whoever  shall  assault  any  person  having  lawful  charge,  control,  or  cus- 
tody of  any  mail  matter,  with  intent  to  rob,  steal  or  purloin  such  mail  mat- 
ter or  any  part  thereof,  or  shall  rob  any  such  person  of  such  mail,  or  any 
part  thereof,  shall,  for  a  first  offense,  be  imprisoned  not  more  than  ten  years ; 
and  if,  in  effecting  or  attempting  to  effect  such  robbery,  he  shall  wound  the 
person  having  custody  of  the  mail,  or  put  his  life  in  jeopardy  by  the  use  of 
a  dangerous  weapon,  or  for  a  subsequent  offense,  shall  be  Imprisoned  twenty- 
five  years." 

[1]  The  indictment  contained  two  counts.  The  first  is  based  upon 
the  first  part  of  the  section,  and  charges  the  crime  of  assault  with  in- 
tent to  rob,  steal,  and  purloin  mail  matter.  The  second  count  is  based 
on  the  latter  part  of  the  section,  and  charges  the  attempt  to  commit 
the  crime  of  robbery,  and  that  in  the  course  of  such  attempt  the  de- 
fendant put  the  life  of  a  mail  clerk  in  jeopardy  by  the  use  of  a  danger- 
ous weapon.  The  first  assignment  of  error  is  based  upon  the  overrul- 
ing of  a  demurrer  to  the  second  count  of  the  indictment,  and  also  the 
order  of  the  court  declining  to  require  the  government  to  elect  as  to 
which  of  the  two  crimes  charged  in  the  second  count  the  government 
would  stand  upon.  It  is  said  that  these  rulings  were  erroneous  because 
this  count  is  duplicitous.  This  assignment  is  clearly  devoid  of  merit. 
The  crime  of  robbery  is  an  essential  element  of  the  crime  attempted  to 
be  charged  in  the  second  count  of  the  indictment.  It  is  quite  mani- 
fest that  the  government  could  not  charge  the  defendant  with  the  of- 
fense of  having  put  the  life  of  the  postal  clerk  in  jeopardy  while  at- 
tempting to  commit  the  crime  of  robbery,  without  charging  that  crime 
as  an  element  of  the  second  and  graver  offense.  Where  one  crime  is 
an  essential  element  of  another  and  more  serious  offense,  the  indict- 
ment is  not  duplicitous  because  it  charges  both  of  the  crimes.  It  would 
be  fatally  defective  if  it  did  not  do  so. 

[2]  The  error  most  relied  on  is  the  action  of  the  court  in  declining 
to  give  the  following  request: 

**You  are  charged  that  the  law  presumes  the  good  character  of  the  accused, 
and  such  presumption  is  to  be  considered  as  evidence  in  favor  of  the  accused 
In  considering  the  question  of  his  guilt  or  innocence." 

No  evidence  had  been  offered  as  to  defendant's  character.  The  ac- 
tion of  the  court  was  clearly  right.  The  request  was  wrong  in  both  its 
aspects.  In  a  criminal  case,  when  no  evidence  is  offered  in  regard  to 
defendant's  character,  there  is  no  presumption  that  his  character  is 
good,  and  certainly  such  a  presumption,  if  it  were  to  be  indulged,  would 
not  be  evidence. 

In  our  jurisprudence  a  person  on  trial  for  crime  cannot  be  attacked 
either  as  to  his  general  character  or  as  to  specific  acts  of  wrongdoing. 
In  this  respect  the  common  law  differs  from  the  systems  in  vogue  on 
the  continent  of  Europe.  There  a  defendant's  whole  past  is  part  of 
every  criminal  investigation,  and  any  acts  of  wrongdoing  of  which  he 
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has  been  guilty  may  be  arrayed  against  him.  They  are  considered  a 
legitimate  basis  of  inference  in  determining  whether  he  is  guilty  of  the 
particular  act  for  which  he  is  upon  trial.  Our  law  emphasizes  the  pro- 
tection of  the  citizen  rather  than  society.  In  order  to  shield  the  de- 
fendant from  surprise,  and  against  being  overwhelmed  by  a  multitude 
of  charges,  and  in  order  to  confine  the  investigation  within  reasonable 
limits,  it  restricts  the  trial  to  the  specific  act  of  wrongdoing  charged 
in  the  indictment.  This  protection  of  the  defendant  against  a  general 
charge  of  bad  character  or  bad  conduct  is,  however,  a  rule  of  law,  and 
not  a  presumption  of  fact.  To  call  it.  a  presumption  is  only  to  indulge 
in  loose  language.  To  say  that  the  defendant's  character  shall  not  be 
attacked,  unless  he  himself  puts  it  in  issue,  is  manifestly  a  very  diflFer- 
ent  thing  from  saying  that  his  character  is  presumed  to  be  good.  In 
counsel's  brief  there  are  numerous  excerpts  from  text-books  and  en- 
cyclopedias, and  some  decisions,  in  which  this  rule  of  law  that  the 
character  of  a  defendant  shall  not  be  attacked  unless  he  himself  puts 
it  in  issue,  is  stated  in  the  converse  form  that  his  character  is  presurried 
to  be  good.  For  example,  in  3  Ency.  of  Evidence,  p.  34,  the  following 
language  is  used : 

**The  law  presumes  the  good  character  of  a  person  accused  of  crime,  and 
no  Inference  of  bad  character  arises  from  his  failure  to  offer  evidence  of  good 
character." 

By  the  author  these  two  statements  are  manifestly  regarded  as  equiv- 
alent. It  needs  no  argument,  however,  to  show  that  they  are  not  so. 
Counsel  cites  the  following  cases  which  are  referred  to  in  the  encyclo- 
pedias and  text-books :  People  v.  Fair,  43  Cal.  137 ;  Peqple  v.  Glea- 
son,  122  Cal.  370,  55  Pac.  123  (see  this  case  fully  explained  and  cases 
cited  in  People  v.  Griffith,  146  Cal.  339,  80  Pac.  68) ;  Goggans  v.  Mon- 
roe, 31  Ga.  331 ;  Bennett  v.  State,  86  Ga.  401,  12  S.  E.  806,  12  L.  R. 
A.  449,  22  Am.  St.  Rep.  465;  Stephens  v.  State,  20  Tex.  App.  269; 
Cluck  V.  State,  40  Ind.  263;  Fletcher  v.  State,  49  Ind.  124,  19  Am. 
Rep.  673;  State  v.  Kabrich,  39  Iowa,  277;  State  v.  O'Neal,  29  N.  C. 
(7  Iredell)  251 ;  State  v.  McAllister,  24  Me.  139;  State  v.  Upham,  38 
Me.  261 ;  People  v.  Evans,  72  Mich.  367,  40  N.  W.  473 ;  Olive  v. 
State,  11  Neb.  1,  7  N.  W.  444;  Biester  v.  State,  65  Neb.  276,  91 
N.  W.  416;  Ackley  v.  People,  9  Barb.  (N.  Y.)  609.  An  examination 
of  these  cases  will  show  that  the  alleged  presumption  of  good  charac- 
ter was  not  involved  in  any  of  them.  They  all  turn  upon  the  question 
whether  error  was  committed  by  allowing  the  state  to  introduce  evi- 
dence as  to  defendant's  character,  when  he  had  introduced  no  evidence 
on  that  subject,  or  allowing  counsel  to  attack  defendant's  character 
imder  like  circumstances,  or  the  giving  of  instructions  which  invited 
the  jury  to  consider  against  the  defendant  the  fact  that  he  had  put  in 
no  evidence  as  to  his  previous  good  character.  These  were  the  ques- 
tions that  passed  into  judgment  in  those  cases.  Whatever  is  contain- 
ed in  the  opinions  touching  the  presumption  of  good  character  is  said 
by  way  of  illustration  or  emphasis,  and  is  no  part  of  the  judgment. 
Similar  language  is  also  used  in  People  v.  Weiss,  129  App.  Div.  671, 
114  N.  Y.  Supp.  236^  State  v.  Garrand,  5  Or.  216;  Commonwealth  v. 
Cleary,  135  Pa.  64,  19  All.  1017,  8  h.  R.  A.  301.    But  the  question  ac- 
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tually  involved  in  these  cases  was  whether  the  court  could  in  its  in- 
struction restrict  the  use  of  evidence  produced  by  the  defendant  as  to 
his  good  character  to  simply  turning  the  scale  by  producing  a  reason- 
able doubt,  and  thus  prevent  the  jury  from  considering  it  generally  on 
the  question  of  defendant's  guilt  or  innocence.  It  is  manifest  that  gen- 
eral language  used  in  such  cases  as  to  the  presumption  of  defendant's 
good  character  cannot  be  considered  as  part  of  the  decision. 

Whenever  the  question  has  been  directly  presented  for  decision  it 
has  been  held,  with  a  single  exception,  that  unless  the  defendant  puts 
his  character  in  issue  by  producing  evidence  himself,  it  is  wholly  outside 
the  case.  On  the  one  hand,  there  is  no  presumption  in  regard  to  his 
character  being  either  good  or  bad ;  and,  on  the  other  hand,  neither  the 
court  nor  counsel  can  properly  refer  to  defendant's  character  as  an  ele- 
ment to  be  considered  by  the  jury.  Addison  v.  People,  193  111.  405,  62 
N.  E.  235;  Dryman  v.  State,  102  Ala.  130,  15  South.  433;  Griffin  v. 
State,  165  Ala.  29, 50  South.  962 ;  People  v.  Johnson,  61  Cal.  142 ;  Peo- 
ple V.  Griffith,  146  Cal.  339,  80  Pac.  68;  People  v.  Lee,  1  Cal.  App.  169, 
81  Pac.  969;  People  v.  Bodine,  1  Denio  (N.  Y.)  281,  315 ;  Banner  v. 
State,  54  Ala.  127,  25  Am.  Rep.  662 ;  Gater  v.  State,  141  Ala.  10, 
37  South.  692;  McQueen  v.  State,  82  Ind.  72;  State  v.  Smith,  50 
Kan.  69,  31  Pac.  784;  State  v.  Collins,  14  N.  C.  117;  Knight  v.  State, 
70  Ind.  375,  380. 

The  so-called  presumption  of  good  character  is  properly  classed  by 
Mr.  Chamberlayne  among  the  pseudo  presumptions.  2  Chamberlayne 
on  Evidence,  §  1168.  His  entire  discussion  of  the  quite  common  er- 
ror of  treating  a  rule  of  law  as  a  presumption  of  fact,  is  one  of  the 
best  to  be  found  in  the  books.  Section  1159  et  seq.  See,  also,  2  Wig- 
more  on  Evidence,  §  290,  note  2.  In  so  far  as  Mullen  v.  United 
States,  106  Ped.  892, 46  C,  C.  A.  22,  is  at  variance  with  these  views,  we 
do  not  consider  it  to  be  a  sound  exposition  of  the  law. 

Our  attention  is  called  to  the  case  of  Coffin  v.  United  States,  156 
U.  S.  432,  15  Sup.  Ct.  394,  39  L.  Ed.  481.  In  that  case  the  trial  court 
gave  a  full  and  accurate  charge  on  the  question  of  reasonable  doubt, 
but  refused  to  give  a  properly  framed  request  on  the  presumption  of 
innocence.  This  refusal  was  assigned  as  error.  The  question  raised 
was  whether  the  refusal  to  charge  as  to  the  presumption  of  innocence 
was  cured  by  the  giving  of  a  proper  charge  on  the  subject  of  reasonable 
doubt.  This  question  is  examined  with  much  learning  in  the  opinion, 
and  the  assignment  of  error  is  sustained.  In  reviewing  the  subject  a 
passage  is  quoted  from  Greenleaf  to  the  effect  that  the  presumption 
of  innocence  is  evidence,  and  that  view  is  developed  to  some  extent 
in  the  opinion.  It  will  be  seen,  however,  from  the  error  assigned,  that 
this  point  was  not  directly  involved,  but  is  rather  a  part  of  the  argu- 
ment than  a  part  of  the  judgment.  When  the  case  of  Coffin  v.  United 
States  went  back  for  a  second  trial,  the  proposition  that  the  presump- 
tion of  innocence  is  evidence  in  favor  of  the  defendant  was  wholly 
omitted  from  the  charge  to  the  jury.  The  language  of  the  trial  court 
was  as  follows: 

**The  burden  of  proving  Haughey  and  the  defendants  guilty  as  charged 
rests  upon  the  government,  and  the  burden  does  not  shift  from  it.  Haughey 
and  the  defendantB  are  presumed  to  be  innocent  untU  their  guilt  in  manner 
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and  form  as  charged  in  some  count  of  the  indictment  is  proved  beyond  a  rea- 
sonable doubt  To  justify  you  in  returning  a  verdict  of  guilty,  the  evidence 
should  be  of  such  character  as  to  overcome  this  presumption  of  innocence  and 
to  satisfy  each  one  of  you  of  the  guilt  of  Haughey  and  the  defendants  as 
charged,  to  the  exclusion  of  every  reasonable  doubt" 

On  the  second  appeal  this  language  is  quoted  (162  U.  S.  681,  16 
Sup.  Ct.  943,  40  L.  Ed.  1109),  and  in  no  way  criticized  by  the  court. 
Even  more  impressive  is  the  action  of  the  Supreme  Court  in  the  case 
of  Agnew  v.  United  States,  165  U.  S.  36,  17  Sup.  Ct.  235,  41  L.  Ed. 
624.  It  was  there  urged  that  the  trial  court  erred  in  giving  to  the  jury 
the  following  instruction: 

"The  defendant  is  presumed  to  be  innocent  of  all  the  charges  against  him 
until  he  Is  proven  guilty  by  the  evidence  submitted  to  you.  This  presump- 
tion remains  with  the  defendant  until  such  time  in  the  progress  of  the  case 
that  you  are  satisfied  of  the  guilt  beyond  a  reasonable  doubt" 

— ^and  in  refusing  the  following  instruction  asked  by  the  defendant: 

"Every  man  is  presumed  to  be  Innocent  until  he  is  proved  guilty,  and  this 
legal  presumption  of  innocence  is  to  be  regarded  by  the  Jury  in  this  case  as 
matter  of  evidence  to  the  benefit  of  which  the  party  is  entitled.  This  pre- 
sumption is  to  be  treated  by  you  as  evidence  giving  rise  to  resulting  proof  to 
the  full  extent  of  its  legal  efllcacy."  165  U.  S.  51,  17  Sup.  Ct  241,  41  L. 
Ed.  624. 

It  will  be  noticed  that  the  request  which  the  court  declined  to  give 
is  taken  verbatim  from  the  opinion  in  the  Coffin  Case  (156  U.  S.  459, 
460,  15  Sup.  Ct.  394,  39  L.  Ed.  481),  and  embraces  its  most  distinctive 
statements  as  to  the  presumption  of  innocence  being  evidence.  The 
court  held  that  no  error  was  committed  in  declining  to  give  this  re- 
quest, and  observed  that  : 

**The  court  might  well  have  declined  to  give  it  on  the  ground  of  the  tend- 
ency of  Its  closing  sentence  to  mislead.*' 

Inasmuch  as  the  Supreme  Court  itself  thus  holds  that  it  is  not  error 
to  refuse  to  charge  that  the  presumption  of  innocence  is  evidence,  it 
would  seem  that  this  subordinate  feature  of  the  opinion  in  the  Coffin 
Case  no  longer  expresses  its  views  on  that  subject.  See  also  Thayer's 
Preliminary  Treatise  on  Evidence,  551 ;  Wigmore  on  Evidence,  § 
2511;   Chamberlayne  on  Evidence,  §§  1173,  1175c,  1176c. 

Certainly  we  do  not  think  that  the  doctrine  that  the  presumption  of 
innocence  is  evidence  should  be  extended  into  any  new  field.  To  apply 
it  to  the  pseudo  presumption  of  good  character  would  be  peculiarly  vi- 
cious. The  state  may  rebut  the  presumption  of  innocence ;  all  its  ev- 
idence is  leveled  directly  at  that  presumption.  But  against  this  so- 
called  presumption  of  good  character  the  state  is  powerless.  It  may 
not  meet  it  by  evidence,  argument,  or  instruction  from  the  bench ;  for, 
tmtil  the  defendant  has  first  introduced  evidence  on  the  subject  of  his 
character,  the  state  may  not  enter  that  field.  The  presumption,  if  it 
is  allowed  at  all,  must  be  a  conclusive  presumption,  because  it  cannot 
be  rebutted  by  evidence.  Thus  in  our  courts  the  basest  character  would 
be  placed  in  a  better  position  than  the  most  upright ;  for  the  latter  will 
usually  be  shown  by  evidence,  and  may  be  met  by  counter  evidence, 
while  the  former  will  be  made  whiter  than  snow  by  the  simple  alchemy 
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of  presumption.  To  allow  such  a  presumption  would  be  as  unjust  to 
society  as  the  denial  of  the  correct  rule  of  law  would  be  to  the  defend- 
ant. If  the  presumption  exists,  counsel  have  a  right  to  use  it  in  argu- 
ment, and  to  require  its  declaration  from  the  bench.  What  will  be  the 
effect  upon  juries?  When  they  are  told  by  the  court  that  the  presump- 
tion exists,  and  that  they  must  give  effect  to  it  in  their  decision,  they 
are  bound  to  conclude  that  this  means  something,  though  they  have  no 
way  of  knowing  what  weight  they  ought  to  attach  to  this  peculiar  "ev- 
idence," which  has  no  basis  either  in  testimony  or  in  inference.  It 
would  be  a  poor  advocate,  indeed,  who  could  not  raise  a  "reasonable 
doubt"  out  of  such  metaphysics.  Sound  legal  administration — an  ad- 
ministration that  is  just  to  society  as  well  as  the  defendant — forbids 
the  allowance  of  any  such  presumption.  When  the  defendant  is  given 
the  benefit  of  the  presumption  of  innocence,  and  the  rule  in  regard  to 
reasonable  doubt,  and  is  protected  against  any  attack  upon  his  past 
life,  either  by  evidence,  argument,  or  instruction,  he  is  fully  protected 
against  injustice.  To  go  farther  is,  in  the  language  of  Mr.  Justice 
Brewer  (in  an  article  in  the  North  American  Review),  "not  to  protect 
the  innocent,  but  to  make  it  impossible  to  convict  the  guilty/' 
The  judgment  is  affirmed. 

SMITH,  Circuit  Judge.  My  views  of  the  subject  considered  in  the 
foregoing  opinion  are  quite  fully  expressed  in  Chambliss  v.  United 
States  of  America,  218  Fed.  154,  132  C.  C.  A.  112,  and  I  simply  con- 
cur in  the  result  in  the  foregoing  opinion. 

NOTE. 

Presumption  of  Good  Character  in  Criminal  Prosecntions* 

(U.S.)  In  a  criminal  trial  in  a  federal  court,  where  no  testimony  has  been 
offered  as  to  the  previous  character  of  the  accused,  a  presumption  of  good 
character  exists  in  his  favor.— MuUen  v.  United  States,  106  Fed.  892,  46  C. 
C.  A.  22. 

(U.S.)  Accused  need  not  call  witnesses  as  to  Ms  general  good  character, 
but  will  be  presumed  of  good  character  till  the  presumption  is  removed 
beyond  reasonable  doubt — United  States  v.  Guthrie,  171  Fed.  528. 

(Ala.)  Nothing  is  presumed  by  law  in  respect  to  the  general  reputation 
or  character  of  the  accused,  and,  in  the  absence  of  all  proof  on  the  subject, 
his  character  is  not  to  be  taken  as  either  good  or  bad;  and  the  jury  are 
not  authorized  to  assume  that  it  was  either  one  or  the  other,  but  must 
base  their  verdict  solely  upon  the  evidence. — Danner  v.  State,  54  Ala.  127, 
25  Am.  Rep.  662. 

(Ala.)  There  is  no  presumption  that  a  person  on  trial  for  crime  has  either 
a  good  or  a  bad  character.— Gater  v.  State,  37  South.  692,  141  Ala.  10. 

(Ala.)  There  is  no  presumption  in  respect  to  defendant's  character  being 
good  or  bad.— Griffin  v.  State,  50  South.  962. 

(D.  C.)  Defendant  is  entitled  to  the  presumption  of  having  sustained  a 
good  character  up  to  the  time  of  the  alleged  offense,  and  this  presumption 
continues  in  his  favor  unless  the  jury  believe,  from  the  evidence,  that  he 
was  not  in  fact  entitled  to  such  reputation. — United  States  v.  Neverson,  1 
Mackey,  152. 

(Ga.)  In  a  criminal  case,  evidence  that  the  defendant  had  been  licensed 
to  practice  as  an  attorney  does  not  raise  the  presumption  of  the  good  char- 
acter of  the  defendant — Haynes  v.  State,  17  Ga.  465, 
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(in.)  The  defendant  in  a  rape  case,  In  which  there  is  no  evidence  of 
his  character  as  a  law-abiding  citizen,  is  not  entitled  to  an  instruction  that 
the  law  presumes  that  he  has  a  good  character  and  reputation  as  a  law- 
abiding  citizen  unless  the  contrary  is  shown  by  the  evidence — Addison  v. 
People,  62  N.  E.  235,  193  111.  405. 

(Iowa)  The  failure  of  one  on  trial  for  crime  to  call  witnesses  as  to  general 
good  character  raises  no  presiunption  of  bad  character. — State  v.  Kabrlch, 
39  Iowa,  277;    Same  v.  Dockstader,  42  Iowa,  436. 

(Mo.)  As  the  law  presumes  the  honesty  of  every  citizen,  it  will  in  a  hom- 
icide case  presume  that  deceased's  reputation  was  good. — State  v.  Reed,  157 
S.  W.  316,  250  Mo.  379. 

(N.  T.)  Where,  upon  the  trial  of  an  indictment,  no  proof  as  to  the  general 
character  of  the  prisoner  is  given,  the  law  assumes  that  it  is  of  ordinary 
fairness;  but,  if  he  choose  to  give  no  evidence  on  the  subject,  the  jury  is 
not  at  liberty  to  indulge  in  conjecture  that  his  character  is  bad,  in  order 
to  infer  that  he  is  guilty  of  the  particular  crime  charged. — ^Ackley  v.  People, 
9  Barb.  609. 

(Ohio)  The  presumption  is  in  favor  of  good  character  and  reputation 
of  accused.— Brown  v.  State,  32  Ohio  Cir.  Ct  R.  93. 

(Tenn.)  Where  accused  did  not  introduce  evidence  of  good  character,  the 
court  properly  overruled  his  request  that  there  was  a  presumption  of  good 
character  which  stood  as  a  witness  for  him,  to  be  considered  on  the  question 
of  reasonable  doubt.— Durham  v.  State,  163  S.  W.  447. 

(Tex.)  The  law  presumes  the  chastity  of  every  woman  and  especially  would 
this  be  true  of  a  young  girl  of  17.— Blackburn  y.  State,  160  S.  W.  687. 


(215  Fed.  873) 

FREED  v.  CENTRAL  TRUST  CO.  OF  ILLINOIS. 
In  re  STANDARD  FURNITURE  DISTRIBUTING  CO. 
(Circuit  Ck)urt  of  Appeals,  Seventh  CJlrcult    April  14,  1914.) 
No.  1969. 

1.  Contempt  (§  66*) — Pboceedings — Mode  of  Review. 

Proceedings  for  contempt  In  a  court  of  bankruptcy  for  refusal  to  obey 
an  order  to  turn  over  property  to  a  bankrupt's  receiver  or  trustee  are 
for  civil  and  not  for  criminal  contempt,  and  are  not  reviewable  by  writ 
of  error. 

[Ed.  Note. — ^For  other  cases,  see  Contempt,  Cent  Dig.  §§  213-215,  223- 
237;   Dec.  Dig.  §66.*] 

2.  Bankbuptct  (§  439*) — Contempt  Pboceedings — Pbocedube  on  Review. 

A  writ  of  error,  which  aims  to  correct  only  errors  of  law  arising  on 
the  common-law  or  criminal  law  side  of  a  court  of  bankruptcy,  may  be 
treated  as  a  petition  to  revise,  and  especially  in  contempt  cases  where  a 
liberal  practice  should  be  adopted. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  915;  Dec. 
Dig.  §  439.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

3.  Bankbuptct  (|  463*)  —  Appellate  Pboceedings  —  Bill  of  Exceptions  ^- 

TiME  FOB  Filing. 

The  rule  at  common  law  that  a  bill  of  exceptions  must  be  filed  within 
the  term  or  within  such  time  as  may  be  granted  during  the  term  has  no 
application  in  bankruptcy  proceedings,  and  the  court  in  a  proceeding  on 
Its  equity  side  may  allow  and  certify  a  bill  of  exceptions  by  a  nunc  pro 

•For  other  cum  see  same  topic  &  §  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tunc  order  to  bring  on  the  record  evidence  introduced  on  a  previous  hear- 
ing. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  926;  Dec. 
Dig.  I  463.*] 

4.  BANKBrPTCT  (§  136*) — Contempt  Pboceedings — Poweb  op  Court  to  Com- 
mit. 

A  court  of  bankruptcy  has  no  legal  power  to  endeavor  to  enforce  an 
order  to  pay  over  money  to  a  receiver  or  trustee  by  civil  contempt  pro- 
ceedings resulting  in  a  decree  committing  the  contemner  to  jail  until  he 
shall  have  complied  with  the  original  order,  unless  the  evidence  in  the 
contempt  proceedings  clearly  demonstrates  a  present  ability  and  a  willful 
refusal  to  obey. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  233,  235; 
Dec.  Dig.  §  136.«] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  Kenesaw  M.  Landis, 
Judge. 

In  the  matter  of  the  Standard  Furniture  Distributing  Company,  bank- 
rupt. To  review  an  order  of  commitment  in  contempt  proceedings, 
brought  by  the  Central  Trust  Company  of  Illinois,  Isadore  B.  Freed 
brings  error.    Reversed. 

Bernard  T.  Brown,  of  Chicago,  111.,  for  plaintiff  in  error. 
Harold  F.  White,  of  Chicago,  111.,  for  defendant  in  error. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  a  proceeding  to  review  an  order  of 
the  District  Court,  entered  November  29,  1912,  adjudging  Isadore  B. 
Freed  guilty  of  contempt  in  refusing  willfully  and  contumaciously  to 
obey  an  order  entered  October  24,  1912,  directing  said  Freed,  as  presi- 
dent of  the  Standard  Furniture  Distributing  Company,  a  bankrupt,  to 
turn  over  $1,1CX)  to  the  Central  Trust  Company  as  receiver  of  the  bank- 
rupt, and  committing  him  to  jail  "until  he  deliver  to  the  receiver 
*  *  *  the  sum  of  $1,100  or  until  the  further  order  of  this  court 
or  until  otherwise  released  by  law." 

Both  orders  were  entitled  and  entered  in  the  bankruptcy  pro- 
ceedings, the  first  on  a  petition  of  a  creditor,  rule  on  and  due  notice 
to  Freed,  and  default  for  want  of  an  answer  thereto,  the  second  on 
petition  of  the  receiver,  rule  to  show  cause,  answer  thereto  by  Freed, 
and,  as  the  order  recites,  testimony  offered  on  behalf  of  the  receiver 
and  of  Freed. 

A  writ  of  error,  in  which  the  United  States  was  named  as  defendant 
in  error,  was  sued  out  of  this  court  on  the  day  of  the  entry  of  the 
commitment  order.  Afterwards  the  Central  Trust  Company,  as  re- 
ceiver, was  made  a  defendant  in  error,  and  later  the  United  States  was 
dismissed  as  a  party. 

No  time  had  been  fixed  by  the  District  Court  for  filing  a  bill  of  ex- 
ceptions or  certificate  of  the  evidence.  Over  the  objection  of  the  re- 
ceiver that  the  court  was  then  without  jurisdiction,  there  was  filed  on 
April  22,  1913,  by  leave  of  the  District  Court,  a  so-called  bill  of  ex- 
ceptions, dated  April  22,  1913,  certified  by  the  District  Judge  as  con- 

*For  other  cases  see  same  topic  &  8  mumbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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taining  "all  of  the  evidence  offered  and  received  on  the  hearing  of 
said  matter." 

Motions  to  dismiss  the  writ  of  error  and  to  strike  this  bill  of  excep- 
tions from  the  record  were  reserved  to  the  final  hearing.  At  that  time 
leave  was  granted  to  file  a  petition  to  review  and  revise  without  prej- 
udice to  defendant  in  error's  right,  however,  to  object  thereto. 

[1]  1.  Counsel  for  plaintiff  in  error  now  properly  concede  that,  as 
the  proceedings  culminating  in  the  order  of  November  29th  and  the 
commitment  pursuant  thereto  are  clearly  for  civil  and  not  for  criminal 
contempt  (Clay  v.  Waters,  178  Fed.  385,  389,  390,  101  C.  C.  A.  645, 
21  Ann.  Cas.  897),  they  cannot  be  reviewed  by  writ  of  error  either 
under  the  Circuit  Court  of  Appeals  Act  or  by  appeal  under  section 
24a  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  553  [U. 
S.  Comp.  St.  1901,  p.  3431]).  On  the  other  hand,  counsel  for  defend- 
ant in  error  admit  that,  as  the  orders  were  made  in  the  course  of  bank- 
ruptcy proceedings  for  the  purpose  of  enforcing  the  rights  of  the  re- 
ceiver in  and  to  property  held  to  belong  to  the  bankrupt's  estate,  a  pe- 
tition to  revise  and  review,  if  filed  in  due  time,  would  have  enabled 
this  court,  under  section  24b  of  the  Bankruptcy  Act,  to  review  the 
order  entered  by  the  bankruptcy  court  under  its  '^jurisdiction  in  equity" 
in  a  "proceeding  in  bankruptcy."  In  re  Cole,  163  Fed.  180,  90  C.  C. 
A.  50,  23  L.  R.  A.  (N.  S.)  255;  Mueller  v.  Nugent,  184  U.  S.  1,  22 
Sup.  Ct.  269,  46  L.  Ed.  405. 

While  for  reasons  stated  in  Re  Friend,  134  Fed.  778,  67  C.  C.  A. 
500  (see,  too.  Matter  of  Loving,  224  U.  S.  183,  32  Sup.  Ct.  446,  56 
L.  Ed.  725),  we  held  that  a  petition  to  revise  could  not  be  dealt  with 
as  an  appeal,  the  converse  of  this  propostion,  that  an  appeal  cannot  be 
dealt  with  as  a  petition  to  revise,  while  maintained  by  some  Circuit 
Courts  of  Appeals  (Brady  v.  Bernard,  170  Fed.  576,  95  C.  C.  A.  656), 
has  been  denied  by  others  (Re  Abraham,  93  Fed.  767,  35  C.  C.  A.  592 ; 
Chesapeake  Shoe  Co.  v.  Seldner,  122  Fed.  593,  58  C.  C.  A.  261). 

The  Supreme  Court  in  Bryan  v.  Bernheimer,  181  U.  S.  188,  21  Sup. 
Ct.  557,  45  L.  Ed.  814  (the  Abrahams  case  on  certiorari),  and  in 
Holden  V.  Stratton,  191  U.  S.  115,  119,  24  Sup.  Ct.  45,  48  L.  Ed.  116, 
by  express  reference  to  the  effect  of  the  Bernheimer  Case,  impliedly 
approved  of  the  principle  adopted  in  the  Abrahams  Case,  and,  in 
Duryea  Power  Co.  v.  Sternbergh,  218  U.  S.  299,  31  Sup.  Ct.  25,  54 
L.  Ed.  1047,  while  affirming  the  principle  of  the  Friend  Case,  ex- 
pressly distinguished  but  in  no  way  limited  or  overruled  the  principle 
of  these  other  cases.  Bank  v.  Trust  Co.,  198  U.  S.  280,  25  Sup.  Ct. 
693,  49  L.  Ed.  1051,  holds  that  as  the  Court  of  Appeals  on  petition 
could  revise  only  in  matters  of  law,  it  is,  of  course,  powerless  to  review 
and  to  reverse  the  District  Court  in  matters  of  fact,  in  a  case  presented 
on  appeal  instead  of  by  petition. 

[2]  If  then,  an  appeal  which,  as  applied  to  bankruptcy  proceedings, 
aims  to  correct  errors  both  of  law  and  of  fact  arising  on  the  equity 
side  of  the  bankruptcy  court  (Bankruptcy  Act,  §  25a),  may  be  treated 
as  a  petition  to  revise  which  aims  to  correct  only  errors  of  law  so  aris- 
ing (section  24b),  a  writ  of  error  which  aims  to  correct  only  errors  of 
law  arising  on  the  common-law  or  criminal-law  side  of  the  court  may. 
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in  our  judgment,  be  similarly  dealt  with.  While  the  writ  and  the  pe- 
tition differ  in  form,  in  substance  they  are  similar;  both  begin  new 
proceedings  in  this  court  to  accompHsh  substantially  the  same  end. 
Especially  in  contempt  cases  incident  to  bankruptcy  proceedings 
should  a  liberal  practice  in  this  respect  be  adopted,  in  view  of  the  un- 
certainty that  so  long  prevailed  in  distinguishing  between  cases  of 
civil  contempt,  properly  reviewable  in  bankruptcy  proceedings  by  pe- 
tition to  revise,  and  criminal  contempt,  reviewable  only  by  writ  of  er- 
ror. Gompers  v.  Buck's  Stove  &  Range  Co.,  221  U.  S.  418,  31  Sup. 
Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.)  874.  The  motion  to  dis- 
miss the  writ  will  be  denied,  and  the  case  will  be  dealt  with  as  if  the 
petition  to  revise  had  been  filed  when  the  writ  of  error  issued. 

[3]  2.  While,  at  common  law,  a  bill  of  exceptions  must  be  filed 
within  the  term  or  within  such  time  as  may  be  granted  during  the  term, 
this  rule  can  have  no  application  in  bankruptcy  proceedings.  The  Dis- 
trict Court,  sitting  as  a  court  of  bankruptcy,  has  no  terms.  More- 
over, this  proceeding  was  on  the  equity  side  of  the  court.  And  in  Kerr 
v.  South  Park  Com'rs,  117  U.  S.  379,  384,  6  Sup.  Ct.  801,  803  (29 
L.  Ed.  924),  the  court  says : 

"We  cannot,  as  we  are  asked  to  do  by  counsel  for  appellees,  disregard  the 
evidence  and  rulings  of  the  court  on  the  trial  of  the  Issue,  which*  are  cer- 
tified by  the  court  as  authentic  and  correctly  reported,  and  which  the  decree 
recites  to  be  the  basis  of  Its  findings,  because  they  were  not  certified  and 
brought  on  the  record  at  the  same  term  at  which  the  decree  was  entered. 
The  subsequent  certificate  merely  ascertains  and  verifies  what  proceedings 
took  place  before  the  court  at  the  time  of  the  hearing,  and,  although  they 
should  regularly  have  been  brought  on  the  record  at  the  same  term,  we  know 
of  no  rule  of  diancery  practice  or  procedure  which  forids  the  making  of  a 
nunc  pro  tunc  order  to  supply  such  an  omission  and  to  prevent  injustice." 

This  certificate  therefore  was  properly  a  part  of  the  record  in  the 
case.    The  motion  to  strike  it  out  must  be  denied. 

[4]  3.  Coming,  then,  to  a  consideration  of  the  merits  of  the  case, 
we  start  with  the  proper  concession  of  the  receiver's  counsel  that 
while  the  court,  to  vindicate  its  authority,  may  punish  as  for  a  crim- 
inal contempt  one  who  has  it  in  his  power  to  obey  but  willfully  dis- 
obeys its  order  to  pay  over  money  to  another,  or  who,  after  the  in- 
stitution of  proceedings,  has  willfully  disabled  himself  from  complying 
therewith,  it  has  no  legal  power  to  endeavor  to  enforce  such  an  order 
in  aid  of  the  party  to  whom  the  money  is  to  be  paid,  by  civil  contempt 
proceedings  resulting  in  a  decree  committing  the  contemner  to  jail 
until  he  shall  have  complied  with  the  original  order,  unless  the  evi- 
dence in  the  contempt  proceedings  clearly  demonstrates  a  present  abil- 
ity and  a  willful  refusal  to  obey.  Re  Cole,  supra;  Samel  v.  Dodd, 
142  Fed.  68,  73  C.  C.  A.  254;  Stuart  v.  Reynolds,  204  Fed.  709,  123 
C.  C.  A.  13. 

Neither  from  the  allegations  of  the  petition  nor  from  the  findings 
of  the  court  does  it  appear  that  Freed,  on  November  29th  or  at  any 
time  after  the  entry  of  the  default  order  of  October  24th,  was  able 
to  comply  therewith. 

The  testimony  as  certified  by  the  judge  demonstrates  the  contrary. 
At  the  best,  the  default  on  October  24th  amounted  to  an  admission  of 
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the  finding  then  made  that  Freed  then  had  the  money  in  his  control. 
But  in  the  absence  of  any  affirmative  evidence  whatsoever  to  contradict 
the  testimony  both  of  Freed  and  of  his  wife  that  the  money  had  been 
used  for  household  and  other  expenses  at  some  time  prior  to  the  hear- 
ing in  November,  the  finding  in  the  order  of  October  24th,  even  re- 
garded as  an  admission,  would  not  justify  a  finding  on  November  29th 
of  present  ability  to  pay  or  an  order  of  commitment  until  payment 
based  thereon.  Stuart  v.  Reynolds,  supra;  Re  Cole,  supra.  See 
Re  Goodrich,  184  Fed.  5,  106  C.  C.  A.  207. 

It  is,  of  course,  immaterial  what  property  the  wife  may  have  had ; 
the  coercion  of  civil  contempt  proceedings  is  personal,  based  on  per- 
sonal ability  to  perform,  not  on  a  hope  of  intervention  by  friends  or 
relatives.    Re  Davision  (D.  C.)  143  Fed.  673. 

The  very  language  of  the  order  of  commitment,  that  on  October 
24th  "Freed  had  in  his  possession  and  control  money  or  property  of 
sufficient  value  to  comply  with  the  order,"  in  the  absence  of  any  al- 
legation or  finding  of  any  ability  to  comply  therewith  at  any  later 
date,  would  indicate  that  the  court  erroneously  deemed  this  fact  suffi- 
cient. 

The  order  must  therefore  be  reversed  and  the  cause  remanded  for 
such  further  or  other  proceedings,  civil  or  criminal,  as  the  court  may 
deem  proper,  to  enforce  its  order  or  to  punish  for  the  willful  viola- 
tion thereof,  not  inconsistent  with  the  views  herein  expressed. 


(215  Fed.  877) 

In  re  IRON  CLAD  MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  11,  1914.) 

No.  281. 

1.  Bankruptcy  (§  482*) — Review — Allowance  of  Attorney's  Fees. 

While  an  appellate  court  may  in  case  of  clear  error  change  the  amount 
of  an  attorney's  allowance  made  by  the  court  in  which  the  services  were 
rendered,  it  will  not  do  so  unless  the  error  is  of  the  plainest. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  874-876, 
897;    Dec.  Dig.  §  482.*] 

2.  Bankruptcy  (§  482*) — Jurisdiction  of  Court — Fixing  Fees  of  Solicitor. 

The  Jurisdiction  conferred  on  a  court  of  bankruptcy,  by  an  application 
by  parties  to  a  collateral  proceeding  by  a  receiver  in  bankruptcy  to  sub- 
stitute a  new  solicitor,  to  determine  the  amount  of  the  lien  of  the  pres- 
ent solicitor  on  papers  in  his  possession  does  not  extend  to  the  fixing 
of  the  fees  of  such  solicitor  and  the  liability  in  personam  therefor,  nor 
can  such  Jurisdiction  be  conferred  by  consent 

[lild.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  874-876, 
897;   Dec  Dig.  §  482.* 

Jurisdiction  of  federal  courts  in  suits  relating  to  bankruptcy,  see  note 
to  Bailey  v.  Mosher.  11  C.  C.  A.  313.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

This  is  an  appeal  from  an  order  of  the  District  Court  entered  Decem- 
ber 26,  1913,  fixing  the  compensation  of  James  A.  Allen,  as  solicitor 

*For  other  cases  see  same  toeic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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for  the  American  Steel  Barrel  Company  and  Elizabeth  C.  Seaman  in 
certain  bankruptcy  proceedings  in  that  court.    Modified  and  affirmed. 

The  proceedings  were  commenced  In  April,  1911,  by  the  filing  of  a  petition 
in  the  Eastern  District  of  New  York  against  the  Iron  Clad  Manufacturing 
Company,  a  corporation  In  which  Elizabeth  C.  Seaman  was  largely  interested. 
Shortly  thereafter  the  receiver  of  the  Iron  Clad  Manufacturing  Company  ap- 
plied to  the  court  for  an  order  "extending  the  receivership"  to  property  in 
the  possession  of  the  American  Steel  Barrel  Company,  which  application  was 
still  in  the  court  when  the  order  of  December  26th  was  made.  Allen  ap- 
peared for  the  American  Steel  Barrel  Company  and  represented  it  until  relieved 
in  February,  1913.  Elizabeth  C.  Seaman  also  employed  Allen  to  oppose  the 
adjudication  in  bankruptcy  of  the  Iron  Clad  Manufacturing  Company  because 
of  her  interest  in  that  company,  and  he  did  represent  it  until  it  was  adjudi- 
cated, and  indeed  upon  an  appeal  later.  Meanwhile,  Elizabeth  C.  Seaman 
was  also  being  examined  under  section  21a  of  the  Bankruptcy  Act,  and  was 
the  object  of  certain  contempt  proceedings,  in  which  she  was  fined  by  two 
orders,  from  one  of  which  an  appeal  was  taken.  There  were  also  several  in- 
cidental proceedings,  not  necessary  to  mention,  between  the  receiver  of  the 
Iron  Clad  Manufacturing  Company  on  the  one  hand  and  of  the  American 
Steel  Barrel  Company  and  Elizabeth  C.  Seaman  on  the  other,  in  which  Allen 
represented  one  or  both. 

On  January  27,  1913,  the  American  Steel  Barrel  Company  and  Elizabeth 
C.  Seaman,  the  respondents  here,  served  notice  on  Allen  by  way  of  order  to 
show  cause  why  another  solicitor  should  not  be  substituted.  On  February  6, 
1913,  Judge  Mayer  directed  the  American  Steel  Barrel  Company  to  give  bond 
for  $10,000  and  Elizabeth  C.  Seaman  to  give  an  undertaking  in  like  amount, 
and  that  thereupon  a  new  solicitor  should  be  substituted.  The  total  security 
under  both  obligations  was  to  be  only  $10,000;  Allen  having  been  paid  $3,400. 
Allen  was  thereupon  directed  to  deliver  to  the  substituted  solicitor  enough 
of  the  papers  in  his  hands  to  enable  him  to  continue  the  litigation ;  his  own 
lien,  however,  being  preserved.  Judge  Mayer  resettled  this  order  on  Febru- 
ary 15,  1913,  so  as  to  provide  that  Elizabeth  O.  Seaman  should  pay  down 
$1,000.  and  the  American  Steel  Barrel  Company  should  execute  a  mortgage  of 
$10,000  as  a  security  for  Allen's  eventual  fees,  to  be  determined;  the  papers 
to  be  meanwhile  delivered,  as  before,  to  the  substituted  solicitor.  It  may  be 
noted  that  on  February  11,  1913,  the  order  of  February  6th  had  been  al- 
ready once  resettled;  but,  as  this  was  superseded  by  the  order  of  February 
15,  1913,  it  need  not  be  set  forth. 

Judge  Mayer  heard  testimony  regarding  the  amount  of  the  fees  in  October 
and  November,  1913,  and  fixed  Allen's  fees  at  $12,500,  with  a  contingent  ad- 
dition of  $5,000.  This  sum  ho  apportioned,  $6,500  against  Elizabeth  C.  Sea- 
man and  $6,000  against  the  American  Steel  Barrel  Company,  and  Allen  was  al- 
lowed to  hold  all  the  papers  remaining  in  his  hands  until  the  payment  of  the 
sums  so  fixed.    It  is  this  order  only  from  which  Allen  appeals. 

See,  also,"  194  Fed.  906. 

Roger  Foster,  of  New  York  City,  for  appellant. 
Harold  Nathan,  of  New  York  City,  for  appellees. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

HAND,  District  Judge  (after  stating  the  facts  as  above).  The  only 
basis  for  the  jurisdiction  of  the  District  Court  was  the  necessity  for 
an  order  substituting  a  new  solicitor  for  the  two  parties  in  the  bank- 
ruptcy proceedings  in  place  of  Allen.  As  he  had  at  common  law  a 
possessory  lien,  it  became  necessary  as  an  incident  to  that  power  to  de- 
termine the  amount  of  the  lien ;  but  that  was  all  that  the  District  Court 
could  do.    The  consent  of  Mrs.  Seaman  and  the  American  Steel  Bar- 
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rel  Company  to  have  the  general  liability  determined  in  personam  by 
the  bankruptcy  court,  although  actually  given,  could  not  serve  to  con- 
fer jurisdiction  over  the  subject-matter  upon  the  court,  and  the  statute 
gives  no  such  jurisdiction.  The  District  Court  directed  the  American 
Steel  Barrel  Company  to  give  a  mortgage  on  its  assets  to  secure  Allen 
for  the  sums  due  him  from  it,  subsequently  found  to  be  $2,600,  and  it 
directed  Elizabeth  C.  Seaman  to  pay  down  $1,000,  but  gave  Allen  no 
security  as  against  her  for  the  balance,  afterwards  found  to  be  $4,500. 

Three  questions  arise:  First,  the  proper  value  of  Allen's  services; 
second,  the  distribution  of  the  amount  between  Elizabeth  C.  Seaman 
and  the  American  Steel  Barrel  Company;  third,  the  propriety  of  the 
provisions  directing  the  turning  over  of  the  papers  to  Elizabeth  C. 
Seaman  without  security. 

[1]  As  to  the  value  of  the  services,  we  are  not  disposed  to  disturb 
the  decision  of  Judge  Mayer.  No  doubt  this  court  will  in  cases  of  clear 
error  change  the  amount  of  an  attorney's  allowance,  but  the  error 
must  be  of  the  plainest.  Especially  should  this  be  true  where,  as  here, 
the  proceedings  were  largely  taken  before  the  same  judge,  who  be- 
came familiar  with  the  details  of  the  proceedings  in  an  intimate  sense 
that  we  cannot. 

It  is  very  hard  to  see  how  the  proceedings  in  the  case  could  with  pro- 
priety so  long  be  dragged  on.  Judge  Mayer  in  his  opinion  suggests 
that  the  plan  was  deliberately  to  tire  out  the  other  side  by  delay,  and 
there  is  enough  in  the  record  to  justify  such  a  conclusion.  Indeed,  it 
was  even  suggested  at  the  bar  of  this  court,  though  afterwards  with- 
drawn, that  it  was  an  element  for  consideration  in  fixing  an  allowance 
that  through  a  period  of  over  a  year,  while  this  matter  was  in  litiga- 
tion, Elizabeth  C.  Seaman  had  been  able  to  draw  a  monthly  salary  of 
$1,000  from  the  American  Steel  Barrel  Company.  The  bar,  of  course, 
understands  that,  whatever  a  solicitor  may  get  from  clients  as  a  return 
for  delaying  legal  proceedings  and  wearying  his  antagonists,  he  must 
get  it  without  the  help  of  courts,  who  do  not  recognize  in  such  services 
any  basis  whatever  for  a  legal  obligation.  The  courts  are  open  to  de- 
cide causes,  not  to  obstruct  them. 

Nor  are  we  impressed  with  the  justice  of  some  of  the  items.  For  ex- 
ample, we  find  on  March  22,  1912,  most  of  the  day  was  spent  drafting 
a  proposed  order  denying  the  motion  to  extend  the  receivership,  a  most 
inordinate  time,  even  if  equity  rule  71  against  recitals  be  disregarded. 
Again,  take  the  time  expended  in  examining  authorities  regarding  the 
**extension  of  the  receivership,"  no  doubt  a  confused  matter,  but  not 
one  in  which  all  the  authorities  of  the  least  consequence  number  more 
than  15  or  20:  June  16,  1911  (all  the  evening),  June  18,  June  19,  June 
21,  June  22,  June  25  (from  10:30  till  5  :30).  Again,  the  appellant  took 
all  of  December  5,  one-half  of  December  6,  and  nearly  four  hours  of 
December  8,  1911,  on  the  authorities  as  to  right  to  appeal  from  the  or- 
der of  this  court  reversing  Judge  Chatfield. 

These  are,  of  course,  not  considerations  adequate  alone  to  use  as  the 
basis  of  fixing  the  amount;  but  they  are  significant  as  justification  of 
the  award  actually  made.  It  is  not  our  duty  to  make  the  award,  but  to 
see  whether  it  was  within  the  bounds  of  reasonable  judgment.    The 
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Opinions  of  experts  upon  questions  of  value  are  notoriously  divergent^ 
and  the  Supreme  Court  has  particularly  said  that  they  are  not  conclu- 
sive. The  Conqueror,  166  U.  S.  110,  17  Sup.  Ct.  510,  41  L.  Ed.  937. 
Perhaps  on  the  question  of  lawyers'  fees  the  divergence  is  greater  than 
anywhere  alse.  It  would  be  preposterous  to  require  a  court,  itself  as 
good  an  expert  as  the  witnesses,  to  accept  their  conclusions.  In  the 
case  at  bar  we  have  made  a  detailed  examination  of  the  time  spent,  and 
find  that  the  allowance  appears  to  be  at  a  rate  in  the  neighborhood  of 
$60  a  day,  or  a  gross  income  of  $16,000  a  year.  Certainly  we  are  not 
willing  to  say  that  this  is  below  the  limit  which  a  fair  man  might  think 
adequate  compensation  for  an  ordinary  solicitor  engaged  upon  such 
work.  We  have  nothing  in  the  record  to  indicate  that  the  appellant  had 
attained  a  position  at  the  bar  which  made  it  reasonable  to  expect  that 
his  charges  would,  or  should,  be  out  of  the  ordinary. 

The  next  question  is  the  distribution  of  the  amount.  It  may  well 
be  that  Elizabeth  C.  Seaman  is  responsible  in  solido;  on  that  we  do 
not  pass,  because  here  we  have  only  a  question  of  lien.  Clearly  the 
appellant  may  not  hold  the  papers  of  the  American  Steel  Barrel  Com- 
pany for  work  done  for  the  Iron  Clad  Manufacturing  Company,  nor 
upon  the  contempt  proceedings,  nor  upon  the  examinations  of  Eliza- 
beth C.  Seaman,  under  section  21a  of  the  Bankruptcy  Act  (Act  July 
1,  1898,  c.  541,  30  Stat.  552  [U.  S.  Comp.  St.  1901,  p.  3430]).  It  is 
impossible  to  tell  with  certainty  just  how  the  value  of  these  services 
bears  on  the  work  done  for  the  American  Steel  Barrel  Company  itself ; 
but  the  division  already  made  we  will  not  disturb. 

[2]  The  last  question  is  of  the  protection  of  Allen's  lien.  The  order 
will  be  that  if  the  American  Steel  Barrel  Company  does  not  give  a  valid 
mortgage  for  $2,600,  with  interest,  within  ten  days,  they  must  return 
all  papers  to  Allen  which  he  delivered  under  the  three  orders  of  Feb- 
ruary, 1913,  and  that  if  Elizabeth  C.  Seaman  does  not  within  the  same 
period  pay  her  share,  $5,500,  with  interest,  she  must  redeliver  all  papers 
to  Allen  which  he  delivered,  the  same  to  be  held  in  each  case  upon  his 
solicitor's  lien.  A  possible  question  might  arise  as  to  the  appellant's 
right  to  hold  the  papers  of  Elizabeth  C.  Seaman  upon  a  lien,  not  only 
of  $5,500  due  from  her,  but  of  $2,600  in  addition,  due  from  the  Ameri- 
can Steel  Barrel  Company.  This  would  depend  upon  the  liability  of 
Elizabeth  C.  Seaman  for  the  services  rendered  to  the  American  Steel 
Barrel  Company,  thus  collaterally  raising  the  very  question  which  we 
have  declined  to  pass  upon.  In  view  of  the  fact  that  in  any  event  we 
decline  to  do  more  here  than  fix  the  amount  of  the  lien,  we  do  not  an- 
ticipate that  this  question  will  be  raised. 

As  thus  modified,  the  order  is  affirmed,  without  costs. 
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(215  Fed.  465) 

McCALMAN  y.  ILLINOIS  CENT.  R.  CO.  et  aL 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    June  30,  1914.) 

No.  2452. 

1.  Trial  (|  178*) — ^Verdict— Motion  to  Dibecjt. 

On  motion  to  direct  a  verdict.  It  is  the  duty  of  the  trial  Judge  to  take 
that  view  of  the  evidence  most  favorable  to  the  party  against  whom  the 
direction  Is  requested. 

[Ed.  Note.— For  other  cased,  see  Trial,  Cent  Dig.  ||  401-403 ;  Dec.  Dig. 
I  178.*] 

2.  Master  and  Servant  (§  150*) — Injuries  to  Servant— Peril&— Warning. 

Where  an  occupation  Is  hazardous,  It  Is  the  master's  duty  to  Inform  his 
servants  of  all  perils  to  which  they  will  be  exposed,  which  are  or  should 
reasonably  be  known  to  him,  except  such  as  are  obvious  to  the  servants 
or  throu^  the  exercise  of  ordinary  care  on  their  part  may  be  foreseen 
and  In  either  event  Injury  therefrom  be  reasonably  avoided. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Ont  Dig.  H  297, 
299-302,  305-307;   Dec.  Dig.  §  150.*] 

8.  Master  and  Servant  (§  150*) — Injuries  to  Servant— Dangers— Duty  to 
Warn. 

The  duty  of  a  master  to  warn  his  servants  of  perils  to  which  they  will 
be  exposed  extends  to  any  change  made  by  him  which  Introduces  into 
their  service  a  new  element  of  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §{  297, 
299-302,  305-307 ;   Dec.  Dig.  1 150.*1 

4.  Master  and  Servant  (§  151*) — Injuries  to  Servant— Duty  to  Warn— 

Delegation. 

A  master's  duty  to  warn  of  perils  to  which  servants  will  be  exposed  is 
primary  and  nondelegable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  298 ; 
Dec.  Dig.  §  151.*] 

5.  Master  and  Servant  (§  286*) — Injuries  to  Servant— Dangers— Duty  to 

Warn— Question  for  Jury. 

In  an  action  for  Injuries  to  a  railroad  guard,  during  a  strike,  In  a  col- 
lision with  deputy  marshals  sent  to  a  crossing  where  the  guards  wore  lo- 
cated In  response  to  a  telephone  message  that  there  was  trouble  at  that 
point,  through  the  marshals  mistaking  the  guards  for  strikers,  wheti.er 
the  railroad  company  was  negligent  In  falling  to  warn  the  marshals  of 
the  presence  of  the  guards,  and  the  guards  of  the  approach  of  the  mar- 
shals, held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {{  1001, 
1006,  1008,  1010-1015,  1017-1033,  103^-1042,  1044,  1046-1050;  Dec.  Dig. 
1286.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;   John  E.  McCall,  Judge. 

Action  by  Charles  E.  McCalman  against  the  Illinois  Central  Rail- 
road Company  and  the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. Judgment  for  defendants,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Caruthers  Ewing,  of  Memphis,  Tenn.,  for  plaintiff  in  error. 
A.  W.  Biggs,  of  Memphis,  Tenn.,  for  defendants  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SESSIONS,  District  Judge. 

*For  other  oases  see  tame  topic  A  9  numbbb  in  Dee.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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VVARRINGTON,  Circuit  Judge.  McCalman  brought  an  action 
against  the  two  railroad  companies  to  recover  damages  for  personal 
injuries  suffered  by  him  while  in  their  employ  and  through  their  alleged 
joint  negligence.  A  motion  to  direct  a  verdict  in  favor  of  the  de- 
fendants was  granted  at  the  close  of  plaintiff's  evidence,  and  the  plain- 
tiff brings  error.  The  negligence  alleged  occurred  under  these  cir- 
cumstances: September  27,  1911,  these  two  railroad  companies  filed 
a  bill  in  the  court  below  against  the  Brotherhood  of  Railway  Clerks, 
Local  Lodge  No.  40,  its  officers  in  their  individual  capacities,  and  a 
large  number  of  other  persons  who,  it  was  averred,  while  in  the 
employ  of  complainants,  had  left  their  posts  of  duty  and  entered  upon 
a  strike  which  greatly  interfered  with,  if  it  did  not  stop,  complain- 
ants' business  at  Memphis,  and  especially  in  its  freight  yards  in  and 
near  that  city.  A  restraining  order  was  prayed  for  and  granted,  en- 
joining defendants  from  entering  upon  the  complainants'  premises 
and  from  committing  various  other  acts.  The  strike  was  still  in 
progress  in  and  about  some  portions  of  the  railroad  property  on  the 
night  of  December  7,  1911,  when  McCalman  was  injured.  A  force 
of  deputy  marshals  was  maintained  and  used  in  carrying  out  the  or- 
der of  injunction,  wherever  disturbance  arose  in  or  around  the  rail- 
road premises.  Besides  the  deputy  marshals,  the  railroad  companies 
themselves  employed  and  maintained  a  force  of  guards,  among  whom 
was  McCalman,  in  what  are  known  as  the  Nonconnah  railroad  yards, 
which  are  some  four  miles  south  of  Memphis ;  and  it  was  at  an  en- 
trance to  these  yards,  known  as  the  Horn  Lake  road  crossing,  that 
McCalman  received  his  injuries. 

The  negligent  acts  and  omissions  charged  and  relied  on  are 
that  the  railroad  defendants  brought  into  collision  at  the  Horn 
Lake  road  crossing  a  number  of  deputy  marshals  and  railway  guards, 
including  McCalman,  without  giving  either  body  of  men  notice  of 
the  approach  or  presence  of  the  other,  under  conditions  and  at  a  time 
when  each  set  of  men  would  naturally  regard  the  other  as  hostile  to 
the  interests  they  were  alike  intending  and  under  duty  to  protect.  The 
declaration  was  met  by  pleas  of  not  guilty  and  contributory  negligence. 

The  deputy  marshals  were  stationed  in  Memphis  and  the  railroad 
guards  in  and  about  the  Nonconnah  yards.  The  Horn  Lake  road 
crossing  was  at  the  intersection  of  that  road  and  the  defendants'  lead 
track  near  an  entrance  at  the  east  end  of  the  Nonconnah  yards.  Loco- 
motives or  switch  engines,  whether  drawing  cars  or  not,  moving  be- 
tween Memphis  and  these  yards,  were  required  to  pass  this  crossing, 
and  also  to  stop  or  not  according  as  the  switch  there  maintained  was 
closed  or  open ;  and  this  switch  was  quite  as  likely  to  be  closed  against 
the  approaching  engines  as  not.  During  the  earlier  part  of  the  night 
in  question  a  considerable  amount  of  gunfiring  was  going  on  at  the  Non- 
connah yards.  Mr.  Knight,  who  was  in  charge  of  the  railroad  guards, 
had  himself  fired  some  shots  to  frighten  away  a  number  of  men  he 
supposed  were  strikers,  though  he  subsequently  thought  they  were 
tramps.  At  a  later  hour  of  that  evening,  Knight  and  McCalman  went 
to  the  yardmaster's  office,  which  was  within  Nonconnah  and  500  yards 
distant  from  the  Horn  Lake  road  crossing;   and  while  there.  Knight 
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and  Leslie,  the  yardmaster,  engaged  in  conversation  as  to  the  pros- 
pect of  trouble  during  the  night.  Leslie  feared  an  attack  by  strikers, 
complained  that  some  of  the  guards  had  been  cut  off,  and  said  that 
he  was  going  to  telephone  to  see  if  more  guards  could  not  be  fur- 
nished. Knight  declared  that  he  with  his  guards  could  take  care  of 
the  situation.  Before  any  message  was  sent,  Leslie  arranged  to  have  a 
switch  engine  take  Knight  and  McCalman,  with  another  guard,  to 
the  Horn  Lake  road  crossing;  Knight  stating  that  he  expected  some 
men  to  pass  there  and  that  he  intended  to  arrest  them.  Upon  arriv- 
ing at  the  crossing,  it  was  found  that  some  guards  were  already  there. 
Knight  remained  for  something  like  two  hours,  and  then  with  two 
of  the  men  went  away.  However,  before  leaving.  Knight  told  the 
guards  remaining,  including  McCalman,  to  stay  there  until  midnight. 
Evidence  was  offered  tending  to  show  that  at  about  10  o'clock  a  tele- 
phonic message  was  received  at  the  special  agent  department  of  the 
Illinois  Central  from  the  south  yards  in  Memphis,  stating  "there  was 
trouble  in  Nonconnah,"  and  requesting  the  department  "to  send  some 
men";  also,  that  Leslie  telephoned  from  the  Nonconnah  yards  to 
the  south  yards  that  "there  was  trouble  down  there  and  he  wanted  a 
guard — wanted  him  to  send  a  deputy  marshal."  It  resulted,  though 
it  is  not  clearly  shown  how  it  came  about,  that  several  deputy  mar- 
shals were  started  from  Memphis,  on  a  switch  engine,  for  the  Non- 
connah yards ;  the  switch  engine  was  equipped  with  a  headlight  and 
running  board  at  each  end;  the  crew,  having  one  or  two  lanterns, 
rode  on  the  running  board  at  the  end  leading  toward  the  yards,  and 
the  deputy  marshals  on  the  running  board  at  the  opposite  end.  Two 
structures  were  maintained  by  the  railroad  companies  adjacent  to  the 
tracks  leading  to  the  Horn  Lake  road  crossing — one  was  called  "East 
Scales,"  and  was  within  about  500  yards  of  that  crossing;  the  other 
was  called  "Shanty  A,"  and  was  within  about  75  feet  of  the  crossing; 
there  was  a  telephone  at  each  of  these  places.  At  the  time  the  switch 
engine  was  approaching  Horn  Lake  road  crossing,  a  guard,  a  weigh- 
master,  and  a  clerk  were  at  East  Scales,  and  a  car  inspector  was  at 
Shanty  A.  Just  after  the  switch  engine  had  passed  East  Scales,  .the 
weighmaster  telephoned  to  this  car  inspector  to  "watch  the  rear  end 
of  the  engine."  As  the  engine  was  coming  to  a  stop  at  Horn  Lake 
road  crossing,  the  car  inspector  called  out  from  Shanty  A  to  the 
guards:  "Look  out  for  that  engine;  there  is  some  men  on  it  without 
lights."  This  was  not  a  customary  occurrence.  When  the  engine 
stopped,  a  deputy  marshal  left  the  footboard  and  ran  toward  the 
guards,  saying  in  a  "rough  and  threatening"  manner,  "What  in  the 
h — 11  are  you  s — s  of  b — s  doing  here?"  and  at  once  began  firing  at 
the  guards.  This  resulted  in  an  exchange  of  some  25  or  30  shots 
between  the  deputy  marshals  and  the  guards.  It  is  enough  to  say 
of  the  casualties  that  McCalman,  who  was  not  armed,  was  shot  in  such 
a  place  and  manner  as  to  be  permanently  and  most  seriously  injured. 
Now,  while  the  evidence  tends  to  show,  as  before  pointed  out, 
that  Leslie  had  telephoned  to  Memphis  that  there  was  trouble  at  the 
Nonconnah  yards,  yet  the  evidence  fails  in  express  terms  to  show 
that  the  deputy  marshals  had  been  informed  that  a  force  of  railroad 
132  C.C.A.— 2 
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guards  was  stationed  at  the  Horn  Lake  road  crossing ;  though  it  af- 
fymatively  appears  that  these  guards  had  not  been  notified  that  the 
marshals  were  coming.  The  district  judge  ruled  that  if  it  was  the 
duty  of  the  defendant  companies  to  advise  the  marshals  of  the  pres- 
ence of  the  guards  at  this  crossing,  *'the  presumption  would  be  that 
they  were  so  advised,  on  the  ground  that  they  are  presumed  to  have 
done  their  duty";  and  that  the  failure  to  notify  the  guards  of  the 
message  to  the  marshals  was  immaterial  because  the  guards  did  noth- 
ing to  bring  on  the  conflict.  Thus  the  questions  arise:  Were  the 
conditions  such  as  to  place  the  defendants  under  any  duty  to  McCal- 
man  so  to  notify  the  marshals,  and,  if  so,  was  the  record  open  to  a 
presumption  that  defendants  discharged  the  duty? 

It  must  be  conceded  that  plaintiff  was  engaged  in  a  hazardous  em- 
ployment during  the  conditions  usually  attending  such  a  strike  as  the 
one  then  prevailing  at  the  Nonconnah  yards ;  and  yet  it  is  now  plain 
enough  that  a  new  and  distinct  peril  was  added  to  that  employment, 
though  whether  this  was  due  to  any  breach  of  duty  on  the  part  of 
defendants  is  the  problem.  No  question  is  raised  as  to  the  authority 
of  the  corporate  agencies,  whose  acts  resulted  in  bringing  these  two 
sets  of  men  to  the  place  of  injury.  After  the  yardmaster  had  fur- 
nished the  engine  to  carry  the  official  (in  charge  of  the  guards)  and 
two  of  the  guards  to  the  crossing,  as  stated,  and,  with  the  knowledge 
.  that  guards  were  usually  kept  there,  he  knowingly  caused  the  deputy 
marshals  to  come  to  the  same  place ;  true,  the  request  was  that  they 
report  at  his  office  in  the  yards,  but  he  knew  that  they  would  have 
to  pass  over  the  crossing  and  very  probably  stop  there.  Although 
the  yardmaster  accompanied  his  call  for  assistance  from  Memphis 
by  a  statement  that  "there  was  trouble  in  Nonconnah,"  he  did  not 
describe  the  nature  of  the  trouble  or  limit  it  to  any  particular  place 
either  within  or  about  the  yards;  and  it  must  constantly  be  remem- 
bered that  strike  conditions  then  existed  at  these  yards.  Three  en- 
gines had  been  torn  up,  and  for  quite  a  while  "a  state  somewhat  of 
riot  and  insurrection"  had  prevailed  there.^  What,  then,  would  have 
been  the  natural  impulse  of  the  ordinarily  prudent  man,  when  ar- 
ranging to  bring  these  two  bodies  of  armed  men  together — deputy  mar- 
shals and  railroad  guards — ^at  the  crossing  and  at  night?  Would  it 
have  been  to  notify  the  marshals  of  the  presence  of  guards  at  the 
crossing  and  the  guards  of  the  coming  of  the  marshals?  The  means 
of  telephoning  and  the  yardmaster's  knowledge  were  complete.  It  is 
not  too  much  to  say  that  fair-minded  men  might  honestly  draw  dif- 
ferent conclusions  in  solving  the  question,  whether  these  conditions 
were  likely  to  create  in  each  of  these  bodies  of  men  a  belief  that  its 
purpose  was  hostile  to  that  of  the  other  and  so  to  add  a  new  danger 
to  the  service  of  the  guards.  Tex.  &  Pac.  Ry.  Co.  v.  Harvey,  228  U. 
S.  319,  321,  33  Sup.  Ct.  518,  57  L.  Ed.  779.    The  duty  of  the  com- 

1  Besides,  the  follo\\ing  statement  appears  in  the  brief  of  defendants' 
counsel:  *'It  is  conceded  that  there  had  been  trouble  in  the  Nonconnah 
yards ;  trains  had  been  cut  into,  men  had  been  Intimidated  In  their  work  by 
shooting  through  the  yards,  and  the  night  before,  the  oflBce  had  been  shot 
up  by  trespassers." 
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pany  respecting  notice  is  dependent  upon  a  true  answer  to  this  question 
of  fact;  and,  in  case  of  affirmative  answer,  liability  for  failure  to 
perform  the  duty  is  further  dependent  upon  whether  the  omission 
was  the  proximate  cause  of  the  injury.  It  is  vain  for  counsel  to 
insist,  as  a  matter  of  law  merely,  either  that  ordinary  care  and  pru- 
dence would  not  have  suggested  the  timely  use  of  the  knowledge  and 
the  means  at  hand  to  avert  such  beliefs,  or  that  such  use  would  not 
have  avoided  the  mistake  and  its  unfortunate  consequences.  Nor  can 
it  be  laid  down  as  matter  of  law  that  the  weighmaster's  telephoned 
message  to  the  car  inspector  and  the  latter's  call  to  the  guards  to 
look  out  for  the  men  on  the  engine  constituted  an  intervening  cause 
of  the  conflict  and  one  not  to  have  been  foreseen ;  for  in  such  a  situ- 
ation of  tense  excitement  it  cannot  be  said  that  occurrences  of  this 
kind  are  not  likely  to  happen,  and  thus  to  be  anticipated. 

[1,  2]  It  is  true  that  this  is  an  unusual  case,  and  yet  we  do  not  see 
why  it  is  not  open  to  the  application  of  familiar  principles  of  law. 
In  the  first  place,  we  have  so  often  held  as  to  render  it  unnecessary 
to  repeat  that  upon  a  motion  to  direct  a  verdict  it  is  the  duty  of  the 
trial  judge  to  "take  that  view  of  the  evidence  most  favorable  to  the 
party  against  whom  the  direction  is  requested."  *  In  the  next  place, 
it  is  a  general  rule  as  respects  any  hazardous  occupation  that  the  mas- 
ter shall  inform  his  servants  of  all  perils  to  which  they  will  be  ex- 
posed, which  are  or  should  reasonably  be  known  to  him,  except  such 
as  are  obvious  to  the  servants  or  through  the  exercise  of  ordinary  care 
on  their  part  may  be  foreseen  and  in  either  event  injury  therefrom 
reasonably  avoided.  Mather  v.  Rillston,  156  U.  S.  391,  399,  15 
Sup.  Ct.  464,  39  L.  Ed.  464;  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Gray,  101  Fed.  623,  627,  41  C.  C.  A.  535,  50  L.  R.  A.  47  (C.'C.  A. 
6th  Cir.);  Mercantile  Trust  Co.  v.  Pittsburgh  &  W.  R.  Co.,  115  Fed. 
475,  480,  53  C.  C.  A.  207  (C.  C.  A.  3d  Cir.) ;  Chicago,  M.  &  St.  P. 
Ry.  V.  Riley,  145  Fed.  137,  142,  143,  76  C.  C.  A.  107,  7  Ann.  Cas. 
327  (C.  C.  A.  7th  Cir.);  American  Mfg.  Co.  v.  Zulskowski,  185  Fed. 
42,  44,  107  C.  C.  A.  146  (C.  C.  A.  2d  Cir.) ;  Felton  v.  Girardy,  104 
Fed.  127,  131,  44  C.  C.  A.  188  (C.  C.  A.  6th  Cir.);  Baxter  v.  Rob- 
erts, 44  Cal.  187,  192,  13  Am.  Rep.  160;  Borkowski  v.  American  Radi- 
ator Co.,  165  Mich.  266,  272,  130  N.  W.  640;  McGowan  v.  La  Plata 
Mining  &  Smelting  Co.  (C.  C.)  9  Fed.  861 ;  1  Shear.  &  Red.  on  Neg. 
(6th  Ed.)  §  203;  3  Labatt's  Mas.  &  Ser.  §  1146. 

[3]  This  duty  of  the  master  so  to  inform  his  servants  extends  to 
any  change  made  by  him  which  introduces  into  their  service  a  new  ele- 
ment of  danger.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gray,  supra, 
101  Fed.  at  pages  627,  630,  41  C.  C.  A.  535,  50  L.  R.  A.  47;  Sirois 
V.  Henry,  73  N.  H.  148,  151,  59  Atl.  936;  Coll  v.  Westinghouse  E. 
&  Mfg.  Co.,  230  Pa.  86,  88,  79  Atl.  163;  Ryan  v.  Chelsea  Paper 
Mfg.  Co.,  69  Conn.  454,  459,  37  Atl.  1062 ;  Knox  v.  American  Roll- 
ing Mill,  236  111.  437,  443,  86  N.  E.  90,  127  Am.  St.  Rep.  291 ;  3  La- 
batt's  Mas.  &  Ser.,  §  1146,  at  p.  3043. 

2  It  is  but  fair  to  the  district  Judge  to  note  that  he  recognized  this  rule, 
citing  Williams  v.  Choctaw,  O.  &  G.  R.  Co.,  149  Fed.  104,  105,  79  0.  O.  A. 
146  (C.  C.  A.  6th  Cir.). 
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[4]  And  the  duty  so  imposed  upon  the  master  is  of  a  primary 
character  and  is  therefore  nondelegable.  Mercantile  Trust  Co.  v. 
Pittsburgh  &  W.  Ry.  Co.,  supra,  115  Fed.  at  page  481,  53  C.  C.  A. 
207;  Shear.  &  Red.  on  Neg.  (6th  Ed.)  §§  204,  205,  206.  And  see 
Sirois  V.  Henry,  supra,  73  N.  H.  at  page  151,  59  Atl.  936,  and  Bryson 
V.  Gallo,  180  Fed.  70,  76,  103  C.  C.  A.  424  (C.  C.  A.  6th  Cir.). 

[5]  Now,  in  applying  these  principles  to  the  instant  case,  it  is  to 
be*  recalled  that  we  are  considering  the  question  whether  the  defend- 
ants were,  in  view  of  the  existing  conditions,  under  any  duty  not  only 
to  notify  McCalman  of  the  message  for  and  the  coming  of  the  dep- 
uty marshals,  but  also  the  marshals  of  the  presence  of  the  railroad 
guards  at  the  Horn  Lake  road  crossing.  Apart  from  any  duty  to  the 
marshals  arising  from  the  invitation  to  come  to  the  yards,  which 
we  need  not  consider,  the  defendants  bore  a  contractual  relation  to 
McCalman  and  so  owed  him  the  duty  not  to  enhance  the  peril  of  his 
service  without  notice.  Plainly  it  would  not  have  been  sufficient 
merely  to  notify  him  of  the  coming  of  the  deputies,  though  even  this, 
as  we  have  seen,  was  not  done.  The  chief  danger  rationally  to  be 
apprehended  lurked  in  the  telephone  message,  ''There  was  trouble 
at  Nonconnah" ;  and  the  deputies  approached  the  crossing  with  that 
belief.  The  nature  of  the  danger,  if  under  all  the  circumstances  it 
was  one  reasonably  to  be  anticipated,  did  not  lessen  defendants'  duty 
to  McCalman;  for  knowledge  of  these  new  conditions  would  have 
enabled  him  to  decide  whether  to  remain  at  the  crossing  or  discontinue 
his  service.  In  Baxter  v.  Roberts,  supra,  the  former  was  employed 
by  the  latter  to  work  upon  his  premises,  and  while  removing  a  fence 
was  fired  upon  from  a  neighboring  lot  and  injured.  When  the  em- 
ployment was  made,  Roberts  had  reason  to  believe  that  interference 
with  the  fence  would  be  forcibly  resisted.  After  stating  the  "general 
principle  which  forbids  the  employer  to  expose  the  employe  to  unusual 
risk  in  the  course  of  his  employment  and  to  conceal  from  him  the 
fact  of  such  danger,*'  the  court  said  (44  Cal.  193,  13  Am.  Rep.  160) : 

**The  nature  or  character  of  the  agency  or  means  through  which  the  dan- 
ger of  injury  to  the  employ^  is  to  be  apprehended  can  make  no  difference  in 
the  rule,  for  the  employ 6  is  entitled  in  all  cases  to  such  information  upon  the 
subject  as  the  employer  may  possess,  and  this  with  a  view  to  enable  him  to 
determine  for  himself  if  at  the  proffered  compensation  he  be  willing  to 
assume  the  risk  and  Incur  the  hazard  of  the  business.    ♦    ♦    • »» 

That  decision,  among  others,  was  followed  by  the  Court  of  Ap- 
peals of  Colorado  in  Holshouser  v.  Denver  Gas  &  Electric  Co.,  1«^ 
Colo.  App.  431,  435,  72  Pac.  289,  291.  There  the  company  had  been 
in  trouble  with  strikers  prior  to  plaintiff's  employment,  but  it  failed 
to  notify  him  either  of  the  strike  or  of  certain  threats  of  violence 
which  the  strikers  had  made  concerning  other  persons  who  might  take 
their  positions;  and  the  court  rejected  a  distinction  urged  between 
that  case  and  Baxter  v.  Roberts  to  the  effect  that  in  the  latter  case 
the  employer  was  invading  premises  of  another,  while  in  the  Holshous- 
er Case  the  employer  was  conducting  business  upon  its  own  prem- 
ises, holding  that: 

"The  degree  of  danger  to  be  apprehended  from  exasperated  men  is  not  safe- 
ly measurable  by  the  cause  of  the  exasperation." 
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In  Lipscomb  v.  Railway  &  Express  Co.,  95  Tex.  5,  20,  64  S.  W. 
923,  926  (55  L.  R.  A.  869,  93  Am.  St.  Rep.  804),  a  building  at  one 
of  the  stations  of  the  railroad  company  had  been  entered  several 
times  at  night  and  goods  stolen ;  and  on  the  night  in  question  the  sta- 
tion agent  placed  two  armed  men  in  the  building  to  catch  the  burglars- 
Lipscomb,  a  freight  engineman,  with  his  fireman,  found  it  necessary, 
through  disrepair  of  their  engine,  to  leave  it  and  the  train  and  go 
to  this  station  to  report  the  condition  and  get  orders.  Finding  the 
doors  locked,  they  made  a  noise  which  awakened  the  guards,  one 
of  whom,  mistaking  Lipscomb  for  a  burglar,  fired  at  him  and  inflicted 
wounds  from  which  he  died.  The  action  was  for  damages  for  negli- 
gent death.    In  the  course  of  the  opinion  it  was  said : 

"A  distinct  ground  upon  which  it  is  claimed  that  the  railroad  company 
would  be  liable  is  that  it  owed  to  its  servants  the  duty  of  giving  to  the 
guards  such  information  and  instruction  as  would  protect  the  other  servants 
against  danger  in  going  to  the  station,  and  also  of  giving  to  such  other  serv- 
ants warning  of  the  presence  of  such  danger.  This  is  a  theory  that  should 
have  been  submitted  to  the  jury,  but  the  facts  were  not  such  as  authorized 
the  court  to  declare  a  liability  as  matter  of  law.  Whether  or  not  such  in- 
structions and  warning  were  called  for  was  a  question  for  the  jury  and 
depended  upon'  the  further  questions  whether  or  not  the  presence  of  other 
employ^  and  danger  to  them  at  the  depot  ought  reasonably  to  have  been 
foreseen  by  the  company,  and  whether  or  not  the  omission  of  such  precau- 
tions constituted  negligence  of  which  the  shooting  of  Lipscomb  was  the 
proximate  result" 

We  conclude,  upon  the  whole,  that  the  instant  case  should  have 
been  submitted  to  the  jury  under  appropriate  instructions,  and,  con- 
sequently, that  it  was  error  to  grant  the  motion  to  direct.  Any  pre- 
sumption that  the  defendants  notified  the  deputy  marshals  of  the 
presence  of  the  guards  at  the  road  crossing  was  overcome  by  the 
clear  tendency  of  the  evidence.  The  telephonic  message  sent  and  re- 
ceived for  the  marshals  fails  to  show  any  allusion  to  the  railroad 
guards.  The  language  of  the  deputy  who  opened  the  firing  at  the 
crossing  was  totally  inconsistent  with  the  idea  that  the  marshals 
thought  the  men  found  there  were  railroad  guards;  and,  moreover, 
it  cannot  be  assumed  that  deputy  marshals  would  have  opened  a  mur- 
derous fire  upon  men  they  understood  were  there  to  aid  them  in  sup- 
pressing trouble  at  the  yards. 

The  question  of  variance  need  not  be  passed  upon.  If  the  objec- 
tion had  been  urged  below,  no  doubt  the  court  would  have  allowed 
any  amendment  necessary  to  a  correspondence  between  the  allega- 
tions and  proofs;  and,  besides,  it  does  not  appear  that  defendants 
were  misled  in  this  respect.  Standard  Oil  Co.  v.  Brown,  218  U.  S. 
78,  84,  30  Sup.  Ct.  669,  54  L.  Ed.  939. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded. 
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(215  Fed.  610) 

BOTSFORD  V.  UNITED  STATES. 

(arcult  Court  of  Appeals,  Sixth  Circuit    May  15,  1914.) 

No.  2446. 

1.  Post  Office    (J  48*) — Offenses  against  Postal  Laws — ^Mailing  Non- 

^LAILABLiE  ACaTTFB 

Pen.  Code,  §§  211,  212  (Act  March  4,  1009,  c.  321,  35  Stat.  1129  [U.  S. 
Comp.  St.  Supp.  1911,  pp.  1651,  1652]),  the  former  of  which  declares  non- 
mailable every  obscene,  lewd,  or  lascivious  picture,  paper,  or  other  publi- 
cation of  an  indecent  character  and  the  latter  "all  matter  otherwise  mail- 
able by  law,  upon  the  envelope  or  outside  cover  or  wrapper  of  which,  or 
any  postal  card  upon  which,"  any  similar  or  libelous  language  or  matter 
may  be  written  or  printed,  are  together  designed  to  exclude  from  the 
malls  all  matter  of  such  character,  whether  concealed  from  view  by  a  non- 
offending  cover  or  wrapper  or  displayed  on  a  cover  or  wrapper.  Such  be- 
ing the  purpose  of  the  statute,  section  212  cannot  be  limited  to  include  only 
an  outside  cover  or  wrapper  inclosing  mailable  matter,  but  If  the  cover 
carries  the  objectionable  matter,  It  Is  nonmailable  whatever  may  be  its 
contents,  and  separate  counts  in  an  Indictment,  charging  with  respect  to 
the  same  paclcage  a  violation  of  both  sections,  are  not  repugnant. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent.  Dig.  §§  67-SO;  Dec. 
Dig.  {  48.» 

Nonmailable  matter,  see  notes  to  Tlmmons  v.  United  States,  30  C.  C.  A. 
79 ;  McCarthy  v.  United  States,  110  C.  C.  A.  548.] 

2.  Criminal  Law  (J  1186*) — Appeal  and  Errob— Review— Indictment  Con- 

taining Several  Counts. 

A  general  conviction  and  judgment  cannot  be  reversed  on  error,  where 
one  of  the  counts  or  sets  of  counts  In  the  Indictment  is  good  and  warrants 
the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  3215-3219, 
G221,  3230 ;  Dec.  Dig.  §  1186.»] 

8.  Post  Office  (§  50*) — Criminal  Prosecution  for  Mailing  Nonmailable 
Matter— Questions  for  Jury. 

In  a  criminal  prosecution  for  violation  of  Pen.  Code,  {  211  (Act  March 
4,  1909,  c.  321,  35  Stat  1129  [U.  S.  Comp.  St  Supp.  1911,  p.  1G51]),  the 
question  whether  the  matter  contained  In  a  newspaper  mailed  by  defend- 
ant was  obscene,  lewd,  lascivious,  or  Indecedent  held  properly  submitted 
to  the  Jury  by  Instructions  which  were  free  from  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent  Dig.  §{  87-89;  Dec. 
Dig.  S  50.»] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Criminal  prosecution  by  the  United  States  against  Allen  Botsford. 
From  a  judgment  of  conviction,  defendant  brings  error.    Affirmed. 

M.  J.  Heintz  and  Theodore  Horstman,  both  of  Cincinnati,  Ohio, 
for  plaintiff  in  error. 

S.  T.  McPherson  and  E.  P.  Moulinier,  both  of  Cincinnati,  Ohio,  for 
the  United  States. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  [1]  Defendant  below  prosecutes  error  to  a  con- 
viction and  judgment  rendered  under  an  indictment,  comprising  22 

*For  other  cases  see  same  topic  &  ^  numueb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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counts,  charging  him  with  violations  of  sections  211  and  212  of  the 
United  States  Penal  Code  through  wrongful  use  of  the  mails.  The 
charges  in  substance  were  that  he  caused  to  be  deposited  in  the  Cin- 
cinnati post  office,  for  mailing  and  delivery,  certain  nonmailable  mat- 
ter, to  wit,  11  copies  of  a  paper  called  "The  Owl,"  dated  Cincinnati, 
Ohio,  July  27,  1912,  each  of  which  bore  on  its  first  page  the  name 
and  address  of  the  person  to  whom  it  was  to  be  delivered.  The  publi- 
cation, as  respects  each  copy  of  the  paper,  was  described  in  character 
and  intent  in  two  separate  counts.  A  portion  of  the  publication  ap- 
peared on  the  first  page,  and  the  rest  on  the  second  page  (i.  e.,  inside) 
of  the  paper.  The  even-numbered  counts  relate  to  the  whole  publica- 
tion, and  the  odd-numbered  counts  only  to  the  part  imposed  on  the  first 
page;  the  former  ailing  offenses  under  section  211,  and  th^  latter 
under  section  212.  Concededly  none  of  the  copies  of  The  Owl  so  mail- 
ed was  inclosed  within  an  envelope  or  wrapper.  It  is  insisted  by  coun- 
sel for  the  prosecution  that  the  first  and  last  pages  of  the  paper  (com- 
prising eight  pages)  constituted  an  "outside  cover"  within  the  meaning 
of  section  212,  and  that  the  portion  appearing  on  the  first  page  was  vio- 
lative of  that  section.  Counsel  for  defendant  contest  this,  and  urge  that 
section  212  does  not  apply  to  an  outside  cover,  or  even  to  an  envelope 
or  wrapper,  no  matter  what  is  displayed  upon  it,  unless  it  incloses  mail- 
able matter ;  and,  since  the  whole  publication — ^that  is,  the  part  so  ap- 
pearing on  the  inside  of  the  paper,  as  well  as  that  on  the  outside — was 
alleged  in  the  even-ntunbered  counts  to  be  nonmailable  under  section 
211,  one  of  two  results  followed:  Either  no  offense  was  committed 
under  the  odd-numbered  counts,  or  the  odd  and  even  series  of  counts 
were  repugnant.  Upon  the  claim  of  repugnancy  the  defendant  moved, 
both  before  and  after  the  evidence  was  introduced,  that  the  govern- 
ment be  required  to  elect  upon  which  set  of  counts  it  would  rely,  the 
even-nimibered  or  the  odd-numbered.  The  motion  so  repeated  was 
denied ;  and  it  is  earnestly  contended  that  this  was  error. 

It  is  important  now  to  have  in  mind  the  language  of  sections  211 
and  212,  and  the  relevant  portions  are  quoted  in  the  margin.^  Coun- 
sel's theory  of  repugnancy  is  in  effect  that  the  publication  was  made  to 
perform  double  service,  which  was  self-contradictory;  because,  con- 
ceding for  the  sake  of  argument  that  the  first  and  last  pages  constituted 
an  "outside  cover,"  the  portion  of  the  publication  carried  on  the  in- 
side of  the  paper  could  not  be  both  nonmailable  under  section  211  and 

1  Sec.  211 :  "Every  obscene,  lewd,  or  lascivious  ♦  ♦  ♦  picture,  paper 
•  ♦  •  or  other  publication  of  an  Indecent  character  ♦  ♦  ♦  is  hereby 
declared  to  be  nonmailable  matter  and  shall  not  be  conveyed  in  the  mails  or 
delivered  from  any  post  office  or  by  any  letter  carrier.    •     •    •  " 

Sec.  212 :  "AU  matter  otherwise  mailable  by  law,  upon  the  envelope  or  out- 
side cover  or  wrapper  of  which,  or  any  postal  card  upon  which,  any  delinea- 
tions, epithets,  terms,  or  language  of  an  indecent,  lewd,  lascivious,  obscene, 
libelous,  scurrilous,  defamatory,  or  threatening  character,  or  calculated  by 
the  terms  or  manner  or  style  of  display  and  obviously  intended  to  reflect  in- 
juriously upon  the  character  or  conduct  of  another,  may  be  written  or  printed 
or  otherwise  impressed  or  apparent,  are  hereby  declared  nonmailable  matter, 
and  shall  not  be  conveyed  in  the  mails  nor  delivered  from  any  post  office  nor 
by  any  letter  carrier,  and  shall  be  withdrawn  from  the  malls  under  such  reg- 
ulationB  as  tiie  Postmaster  General  shall  prescribe.    •    •    •  " 
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mailable  under  section  212.  This  is  based  upon  counsel's  view,  as 
stated,  that  whatever  may  be  displayed  upon  an  outside  cover  it  is  not 
prohibited  by  section  212,  unless  the  inside  matter  is  "otherwise  mail- 
able by  law."  But  if  this  view  cannot  be  sustained,  the  claim  of  repug- 
nancy cannot.  Concededly  sections  211  and  212  were  intended  to  define 
distinct  offenses.  Broadly  considered,  and  apart  from  mere  definition 
of  what  is  designed  to  be  excluded  from  the  mails,  the  first  relates  to 
forbidden  matter  which  may  or  may  not  be  concealed  from  view  by 
any  sort  of  nonoffending  inclosure,  and  the  second  to  forbidden  matter 
displayed  on  an  "envelope  or  outside  cover  or  wrapper  *  *  *  or 
any  postal  card" ;  stated  in  another  way,  the  one  class  of  offenses  may 
be  said  to  be  of  a  general  nature  and  the  other  specific,  as  respects  the 
mails,  and  the  most  obvious  legislative  purpose  to  be  deduced  from  the 
language  employed  is  that  the  two  classes  shall  be  treated  as  alike  in- 
dependent of  each  other  and  consistent.  This  will  be  more  readily 
seen,  we  think,  in  the  brief  history  of  the  legislation,  appearing  below.^ 
From  1872  to  1888  the  mailable  character  of  envelopes  was  tested  by 
what  they  displayed  and  not  by  what  they  contained.  The  reasons 
for  this  are  apparent.  It  was  not  necessary  to  open  and  examine  let- 
ters in  order  to  ascertain  whether  the  envelopes  were  mailable  or  not. 
Forbidden  contents  of  a  plain  and  sealed  envelope  were  not  easily 
detected;  but  this  was  not  so  as  to  evils  arising  from  exposure  of 
matter  upon  envelopes  and  other  inclosures  used  in  the  mails.  So  in 
June,  1888,  further  legislation  against  this  latter  abuse  was  passed, 
embracing  the  "outside  cover  or  wrapper"  as  well  as  the  envelope,  and 
defining  as  nonmailable  and  denouncing  with  penalties  objectionable 
matter  exposed  thereon.  This  was  done  by  separate  act,  commencing 
with  the  words  "All  matter  otherwise  mailable  by  law."  We  are  dis- 
posed to  believe  that  these  words  were  used  merely  as  a  precautionary 

2  The  first  enactment  upon  this  subject  was  passed  In  1S65  (13  Stat.  507,  { 
16),  but  envelopes  or  the  like  were  not  mentioned.  In  1872,  exposure  of  cer- 
tain matter  upon  envelopes,  but  without  regard  to  the  mailable  character  of 
their  contents,  and  also  upon  postal  cards,  was  for  the  first  time  prohibited 
(17  Stat.  302,  §  148)  :  "That  no  obscene  book,  pamphlet,  picture,  print,  or 
other  publication  of  a  vulgar  or  indecent  character,  or  any  letter  upon  the 
envelope  of  which,  or  postal  card  upon  which  scurrUous  epithets  may  have 
been  written  or  printed,  or  disloyal  devices  printed  or  engraved,  shaU  be  car- 
ried in  the  mail.    •    •    • »» 

Section  148  was  amended  March  3,  1873  (17  Stat  599)  ;  and  on  June  22, 
1874,  the  section  seems  to  have  been  carried  into  the  revision  as  section  3893 
(Rev.  Stat.  [2d  Ed.]  p.  758) ;  but  no  change  was  at  either  of  these  dates  made 
in  respect  to  envelopes  or  postal  cards.  The  next  legislation  of  present  im- 
portance was  passed  June  18,  1888,  when  the  words  "otherwise  mailable  by 
law"  and  "outside  cover  or  wrapper**  first  appeared  (25  Stat  188)  :  "And  all 
matter  otherwise  mailable  by  law  upon  the  envelope  or  outside  cover  or  wrap- 
per of  which,  or  postal  card,  upon  which  indecent,  lewd,  lascivious,  obscene, 
libelous,  scurrilous,  or  threatening  delineations,  epithets,  terms,  or  language, 
or  reflecting  injuriously  upon  the  character  or  conduct  of  another,  may  be 
written  or  printed,  are  hereby  declared  to  be  nonmailable  matter.    •    •    •  ♦» 

This  act  was  amended  September  26,  1888,  and  changed  to  the  same  form 
practically  as  that  of  section  212  of  the  present  Penal  Code  (Id.,  p.  496),  and 
section  3893  was  at  the  same  time  amended  so  as  to  exclude  its  previous  lan- 
guage concerning  envelopes  and  postal  cards  (Id.)  •,.  the  section  has  since 
been  enlarged,  but  in  no  respects  material  to  the  present  case.  See  section 
211,  Penal  Code. 
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measure  against  an  interpretation  that  the  inclusion  of  mailable,  in- 
stead of  nonmailable,  matter  within  a  forbidden  envelope  or  the  like, 
would  escape  the  law.  There  was  no  more  reason  for  Congress  to  con- 
cern itself  about  the  contents  of  envelopes  or  outside  covers  or  wrap- 
pers after  this  change  in  legislation  than  there  was  before..  Provision 
had  been  made  by  section  3893  against  nonmailable  matter  concealed 
within  an  envelope,  and  this  was  in  effect  continued  in  the  section  ^fter 
the  exclusion  therefrom  of  envelopes,  and,  indeed,  is  still  maintained  in 
section  211 ;  it  was  therefore  unnecessary  to  repeat  the  provision  when 
seeking  to  remedy  another  and  distinct  evil  by  prohibiting  the  display 
of  objectionable  matter  upon  the  ''envelope  or  outside  cover  or  wrap- 
per," but  since  this  display  could  be  made  regardless  of  the  mailable 
character  of  the  contents,  it  might  well  have  been  deemed  necessary  to 
denounce  such  display,  even  though  the  contents  were  mailable.  If 
the  words  employed  had  been,  "tliough  otherwise  mailable,"  the  intent 
to  make  the  display  an  offense,  whether  the  contents  were  mailable  or 
not,  would  have  been  indisputable;  but  it  is  not  necessary  to  add  the 
word  ''though" — ^mere  emphasis  of  the  word  "otherwise"  will  fairly 
disclose  the  same  intent,  and,  indeed,  in  the  light  of  the  history  of  this 
legislation,  any  ordinary  and  attentive  reading  of  the  words  "other- 
wise mailable"  leads  to  the  same  end.  This  derives  support  from  the 
obvious  intent  disclosed  15y  the  use  of  the  term  "postal  card,"  with 
which  the  words  "envelope  or  outside  cover  or  wrapper"  are  asso- 
ciated. Every  law  must  be  given  a  sensible  construction  (United  States 
V.  Kirby,  74  U.  S.  [7  Wall]  482,  486,  19  L.  Ed.  278) ;  and  it  is  unrea- 
sonable to  suppose  that  inclosed  matter,  whether  harmless  or  offensive, 
would  be  regarded  as  mailable  in  a  forbidden  envelope,  outside  cover 
or  wrapper.  Further,  if  the  words  "otherwise  mailable"  are  to  be  nar- 
rowly interpreted,  the  object  of  section  212,  except  as  to  postal  cards, 
could  be  wholly  defeated  simply  by  placing  nonmailable  matter  within 
an  envelope,  outside  cover  or  wrapper  of  the  most  objectionable  char- 
acter ;  and  so  the  evils  evidently  sought  to  be  remedied  by  the  section 
might,  at  least  so  far  as  it  is  concerned,  be  practiced  with  impunity. 
It  is  not  conceivable  that  this  could  have  been  the  intention  of  Congress, 
for  such  an  interpretation  would  at  once  reduce  the  law  to  absurdity 
and  frustrate  it ;  and  this  was  never  the  office  of  interpretation.  True, 
we  are  considering  a  criminal  act,  and  the  rule  of  strict  construction 
applies ;  but  as  the  present  Mr.  Chief  Justice  White  said  in  United 
States  V.  Corbett,  215  U.  S.  233,  242, 30  Sup.  Ct.  81,  84  (54  L.  Ed.  173) : 

"The  rule  of  strict  construction  does  not  require  that  the  narrowest  tech- 
nical meaning  be  given  to  the  words  employed  in  a  criminal  statute  in  disre- 
gard of  their  context  and  in  frustration  of  the  obvious  legislative  intent." 

In  Pickett  V.  United  States,  216  U.  S.  456,  461,  30  Sup.  Ct.  265,  267 
(54  L.  Ed.  566),  Mr.  Justice  Lurton  expressed  the  rule  in  this  language : 

•*The  reason  of  the  law,  as  indicated  by  its  general  terms,  should  prevail 
over  its  letter,  when  the  plain  purpose  of  the  act  will  be  defeated  by  strict 
adherence  to  its  verbiage." 

In  GUckstein  v.  United  States,  222  U.  S.  139,  32  Sup.  Ct.  71,  56  L. 
Ed.  128,  it  was  held  that  the  immunity  given  by  subdivision  9  of  section 
7  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  548  [U. 
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S.  Comp.  St.  1901,  p.  3424])  was  not  applicable  to  a  prosecution  for 
perjury  committed  by  the  bankrupt  when  examined  under  it.  That 
provision  requires  the  bankrupt  to  submit  to  examination  concerning 
his  business,  the  cause  of  his  bankruptcy,  the  character  of  his  property 
and  its  whereabouts,  and  the  like ;  but  it  is  further  provided  that  "no 
testimony  given  by  him  *  *  *  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding."  It  was  contended  that  since  the  im- 
munily  provision  was  couched  in  unambiguous  words,  the  command  to 
give  testimony  could  not  be  so  construed  as  to  render  such  testimony 
admissible  in  a  criminal  prosecution  for  perjury;  but,  said  Mr.  Chief 
Justice  White  (222  U.  S.  143,  32  Sup.  Ct  73,  56  L.  Ed.  128): 

"  *  *  *  It  is  impossible  in  reason  to  conceive  that  Ck)ngre8s  commanded 
the  giving  of  testimony,  and  at  the  same  time  intended  that  false  testimony 
might  be  given  with  impunity  in  the  absence  of  the  most  express  and  specific 
command  to  that  effect" 

This  court  had  occasion  to  apply  the  rule  in  Daniels  v.  United  States, 
196  Fed.  459,  116  C.  C.  A.  233.  See,  also,  Lau  Ow  Bew  v.  United 
States,  144  U.  S.  47,  56,  57,  12  Sup.  Ct.  517,  36  L.  Ed.  340;  United 
States  V.  Hogg,  112  Fed.  909,  912,  50  C.  C.  A.  608  (C.  C.  A.  6th  Cir.). 
Apt  and  convincing  illustration  of  the  rule  thus  pointed  out  appears 
in  Holy  Trinity  Church  v.  United  States,  143  U.  S.  457,  12  Sup.  Ct. 
511,  3o  L.  Ed.  226,  where  the  church  had  made  a  contract  with  a  rector, 
an  alien  residing  in  England,  according  to  which  he  was  to  remove  to 
New  York  and  enter  into  the  service  of  the  church.  He  complied  with 
his  contract,  and  a  fine  was  imposed  upon  the  church.  The  question 
was  whether  the  act  to  prohibit  the  importation  of  an  alien,  under 
contract,  **to  perform  labor  or  service  of  any  kind  in  the  United 
States"  had  been  violated.  Mr.  Justice  Brewer,  in  reversing  the  judg- 
ment, said  (143  U.  S.  458,  12  Sup.  Ct.  511,  36  L.  Ed.  226): 

"It  must  be  conceded  that  the  act  of  the  corporation  is  within  the  letter  of 
this  section,  for  the  relation  of  rector  to  his  church  is  one  of  service,  and 
implies  labor  on  the  one  side  with  compensation  on  the  other." 

In  speaking  of  the  argument  of  the  court  below,  the  learned  justice 
said  (143  U.  S.  459,  12  Sup.  Ct.  512,  36  L.  Ed.  226): 

''While  there  is  great  force  to  this  reasoning,  we  cannot  thinlL  Congress 
intended  to  denounce  with  penalties  a  transaction  like  that  in  the  present 
case.  It  is  a  familiar  rule  that  a  thing  may  be  within  the  letter  of  the  stat- 
ute, and  yet  not  within  the  statute,  because  not  within  its  spirit,  nor  within 
the  intention  of  its  makers.  This  has  beea  often  asserted,  and  the  reports 
are  full  of  cases  illustrating  its  application.  This  is  not  the  substitution  of 
the  will  of  the  Judge  for  that  of  the  legislator,  for  frequently  words  of  general 
meaning  are  used  in  a  statute,  words  broad  enough  to  include  an  act  in  ques- 
tion, and  yet  a  consideration  of  the  whole  legislation,  or  of  the  circumstances 
surrounding  its  enactment,  or  of  the  absurd  results  which  follow  from  giving 
such  broad  meaning  to  the  words,  makes  it  unreasonable  to  beUeve  that  the 
legislator  Intended  to  include  the  particular  act" 

It  follows  that  the  motion  to  elect  was  rightly  denied  both  before  and 
after  the  introduction  of  evidence ;  and  it  may  be  added  that  the  rec- 
ord itself  shows  that  repugnancy  could  not  have  entered  into  the  ver- 
dict. Assuming  for  the  sake  of  the  question  that  the  words  "otherwise 
mailable"  would  bear  the  interpretation  that  defendant's  counsel  claim, 
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the  most  that  could  be  urged  would  be  that  the  court  erred  in  failing  to 
instruct  the  jury  that  if  the  inside  matter  was  nonmailable,  a  verdict 
of  acquittal  should  be  returned  upon  the  odd  counts  (section  212). 
Those  cotmts  are  in  terms  aimed  alone  at  the  matter  impressed  upon 
the  first  page,  and  not  against  anything  contained  on  the  second  page. 
The  charge  of  the  court  respecting  these  counts  was,  however,  extend- 
ed to  a  consideration  of  (1)  the  matter  "appearing  on  each  page,"  that 
is,  the  first  and  second  pages,  and  (2)  the  question  whether  the  first 
and  last  pages  constituted  an  outside  cover.  Except  as  it  may  be  im- 
plied in  the  motion  to  elect,  no  request  was  made  to  instruct  the  jury 
that  it  could  not  convict  on  the  odd  counts  unless  the  matter  appearing 
on  the  second  page  was  mailable,  and  no  instruction  to  that  effect  was 
given ;  but  the  charge  did  include  an  instruction  that  if  the  language 
"'appearing  on  each  page  is  scurrilous,"  etc.,  it  fell  "within  the  ban  of 
the  law."  It,  therefore,  cannot  rightfully  be  affirmed  that  the  verdict 
upon  the  odd  counts  amounted  to  a  finding  that  the  inside  matter  was 
mailable;  on  the  contrary,  the  conclusion  is  inevitable  that  the  jury 
found  the  inside  matter  to  be  nonmailable.  It  obviously  results,  upon 
defendant's  interpretation  of  section  212,  that  so  far  as  the  odd  counts 
are  concerned,  error  entered  into  the  verdict,  but  not  repugnancy. 

[2]  The  only  other  question  arising  under  section  212  is  whether  in 
view  of  its  language  the  first  and  last  pages  of  each  copy  of  the  paper 
constituted  an  outside  cover.  If  any  infirmity  exists  in  this  behalf,  it, 
too,  is  only  a  matter  of  error.  We  are  therefore  not  called  upon  to 
pass  on  either  of  the  questions  of  error  so  arising  under  section  212, 
if  the  judgment  is  sustainable  under  the  even-numbered  counts.  The 
penalty  imposed  upon  the  defendant  was  less  than  the  maximum  which 
could  have  been  imposed  updn  conviction  under  either  section  211  or 
212,  and  consequently  no  substantial  right  of  defendant  was  prejudiced, 
no  matter  whether  the  judgment  can  be  upheld  under  section  2li  or  not. 
The  verdict  was  general,  and  amounted  to  a  conviction  upon  all  the 
counts  submitted  under  both  sections,  and  the  sentence  was  also  gen- 
eral; and  the  rule  is  that  a  general  conviction  and  judgment  cannot  be 
reversed  on  error  where  one  of  the  counts  or  sets  of  counts  is  good  and 
warrants  the  judgment.  Mr.  Justice  Gray  stated  the  rule  and  the  rea- 
son for  it  in  Claassen  v.  United  States,  142  U.  S.  140,  146,  12  Sup. 
Ct.  169,  170  (35  L.  Ed.  966) : 

•*It  Is  settled  law  In  this  court,  and  in  this  country  generally,  that  in  any 
criminal  case  a  general  verdict  and  judgment  on  an  indictment  or  informa- 
tion containing  several  counts  cannot  be  reversed  on  error,  if  any  one  of  the 
counts  is  good  and  warrants  the  Judgment,  because,  in  the  absence  of  any- 
thing in  the  record  to  show  the  contrary,  the  presumption  of  law  is  that  the 
court  awarded  sentence  on  the  good  count  only.'* 

See,  also,  Evans  v.  United  States,  153  U.  S.  584,  595,  14  Sup.  Ct. 
934.  38  L.  Ed.  830;  Hocking  Valley  Ry.  Co.  v.  United  States,  210 
Fed.  735,  740 » (C.  C.  A.  6lh  Cir.) ;  Wesoky  v.  United  States,  175  Fed. 
333,  334,  99  C.  C.  A.  121  (C.  C.  A.  3d  Cir.);  United  States  v.  Lair, 
195  Fed.  47,  50, 115  C.  C.  A.  49  (C.  C.  A.  8th  Cir.) ;  Greene  v.  United 
Sutes,  154  Fed.  401,  410,  85  C.  C.  A.  251  (C.  C.  A.  5th  Cir.);  2 
Bishop's  New  Crim.  Proc.  (Ed.  1913)  §  1015,  par.  4,  and  section  1015a, 
par.  2,  pp.  882,  883. 

•127  C.  C.  A.  286. 
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[3]  We  may  therefore  turn  to  a  consideration  of  the  even-numbered 
counts.  Assignments  of  error  are  presented  to  the  overruling  of  an 
objection  made  against  receiving  in  evidence  copies  of  the  paper,  The 
Owl,  then  in  dispute,  and  also  to  a  denial  of  a  motion,  made  at  the 
close  of  the  evidence,  to  direct  a  verdict  of  not  guilty  upon  each  of 
the  even-numbered  counts.  The  reason  assigned  by  counsel  in  support 
of  the  objection  and  motion  was  that  the  papers  were  not  "obscene, 
lewd,  lascivious,  or  indecent"  within  the  purview  of  the  statute.  This 
presented  merely  a  question  of  law.  It  is  alleged  in  each  of  the  even- 
numbered  counts  that  the  "paper  and  publication  was  then  and  there 
obscene,  lewd,  lascivious,  and  of  an  indecent  character,  and  consisted 
in  part  of  an  article  and  so-called  *story*  commencing  with  the  words, 
'Caught  in  the  bathroom  at  3  a.  m.,'  and  is  unfit  to  be  set  forth  in  this 
instrument  or  to  be  spread  upon  the  records"  of  the  court.  It  cannot 
be  necessary  here  to  state  more  than  the  substance  of  the  publication. 
The  principals  involved  were  described  in  several  ways ;  for  instance, 
as  a  "merchant  prince"  and  a  "long-lost  niece,"  the  former  being 
named,  while  the  latter  was  not  named,  but  was  stated  to  have  been 
"discovered  in  Europe;"  pictures  purporting  to  represent  each  were 
displayed  in  the  article ;  it  was  stated  that  the  niece  "was  quartered  in 
a  room"  of  the  man's  home ;  that  from  day  to  day  they  were  seen  at  a 
restaurant  at  dinner  time;  that,  suspicions  being  aroused,  they  were 
watched  and  finally  found  in  the  bathroom  of  his  home  "at  about  3 
o'clock  in  the  morning ;"  a  picture  of  a  bathtub  was  given,  bearing  the 
man's  initials  and  the  word  "Private,"  and  it  was  stated  that  "after 
rumors  of  the  escapade  became  current,"  the  man  "sent  the  long-lost 
niece  back  to  her  home  in  Germany." 

It  is  enough  to  say  of  this  that  the  publication  falls  within  the  gen- 
eral rule,  which  is  well  expressed  in  one  of  the  decisions  relied  on  by 
defendant's  counsel  (although  that  case  in  its  facts  differed  from  those 
involved  here) : 

"The  question  of  the  character  of  the  contents  of  the  paper — namely,  wheth- 
er it  comes  within  the  inhibited  class  named  in  the  statute — is  one  ordinarily 
to  be  determined  by  the  Jury  under  appropriate  instructions  from  the  court ; 
that  is,  when  there  is  such  doubt  as  to  the  meaning  and  effect  of  the  same 
that  persons  would  reasonably  differ  in  respect  thereto."  United  States  v. 
Journal  Co.  (D.  G.)  197  Fed.  415,  416. 

Error  is  assigned  to  the  district  judge's  definition  of  the  word 
"obscene,"  on  the  ground  that  as  applied  to  this  case  it  is  too  broad ; 
but  no  assignment  is  found  concerning  the  definitions  given  to  the 
other  words  of  the  statute  with  which  this  one  is  associated ;  and  this 
is  important,  because  it  will  be  observed  in  the  portion  of  the  charge 
below  quoted  that  the  definition  complained  of  is  in  effect  reduced  to 
the  meaning  of  the  words,  including  the  word  "indecent,"  employed  to 
define  the  word  "obscene,"  and  whatever  is  "indecent"  is  also  prohibit- 
ed by  the  same  section.  Besides,  it  is  not  perceived  how  the  jury  could 
have  misapprehended  the  charge,  taken  as  a  whole,  concerning  the 
meaning  of  the  words  "obscene,  lewd,  lascivious,  and  of  an  indecent 
character,"  as  they  were  used  in  the  indictment  and  applied  to  the 
publication.  The  assignment  will  be  better  understood  from  the  fol- 
lowing portion  of  the  charge : 
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"You  observe  that  each  of  these  even-numbered  counts  charges  that  the 
paper  therein  mentioned  was  obscene,  lewd,  lascivious,  and  of  an  indecent 
character.  Now,  what  do  these  respective  terms  mean?  As  used  in  the  stat- 
ute, and  in  the  several  counts  now  under  consideration,  the  word  'lewd*  means 
having  a  tendency  to  excite  lustful  thoughts.  'Lascivious*  means  pertaining 
to  that  form  of  immorality  which  has  relation  to  sexual  impurity.  'Obscene' 
has  a  broader  significance  than  the  word  'lascivious.'  'Obscene'  comprehends 
whatever  is  impure,  unclean,  indecent,  foul,  filthy,  or  disgusting.  Obscenity 
is  that  form  of  indecency  which  is  calculated  to  promote  the  general  corrup- 
tion of  morals,  while  'lewdness'  and  'lasdviousness'  are  that  form  of  im- 
morality which  has  relation  to  sexual  impurity.  What  is  an  obscene,  lewd, 
or  lascivious  paper  or  publication  is  largely  a  question  of  your  conscience  and 
your  own  opinion.  Before  it  can  be  said  that  a  paper  or  publication  is  obscene, 
lascivious,  lewdi  or  indecent,  it  must  come  to  this  point :  It  must  be  calculated 
with  the  ordinary  reader  to  deprave  his  morals  or  lead  to  impure  purposes. 
It  is  your  duty  to  ascertain  whether  or  not  the  paper  or  publication  ofifered 
in  evidence,  as  to  each  of  the  even-numbered  counts,  is  calculated  to  deprave 
the  morals,  to  lower  that  standard  which  we  regard  as  essential  to  civiliza- 
tion, whether  or  not  it  is  calculated  to  excite  those  feelings  which  in  their 
proper  field  are  all  right,  but  which,  transcending  the  limits  of  that  field, 
play  most  of  the  mischief  in  the  world.    •    •    • 

*'The  paper  offered  as  to  each  count  includes  the  article  in  question,  and  will 
be  before  you  for  your  inspection  and  investigation,  and  it  is  for  you  to  de- 
termine its  character.  If  the  paper  or  publication  is  obscene,  or  Is  lewd,  or 
lascivious,  or  of  an  indecent  character — if  it  has  any  one  of  these  four  char- 
acteristics, it  falls  within  the  ban  of  the  law;  but  if  it  is  not  obscene,  nor 
lewd,  nor  lascivious,  nor  of  an  indecent  character,  if  it  has  no  one  of  these 
four  characteristics,  then  no  offense  has  been  committed  as  to  any  one  of  the 
even-numbered  counts." 

The  similarity  between  this  and  the  portion  of  the  charge  approved 
in  Dunlop  v.  United  States,  165  U.  S.  486,  500,  17  Sup.  Ct  375,  41  L. 
Ed.  799,  respecting  the  words  "obscene,  lewd,  lascivious,  or  indecent," 
and  the  observations  of  Mr.  Justice  Brown  in  that  case  (165  U.  S.  at 
page  501,  1'7  Sup.  Ct.  375, 41  L.  Ed.  799),  and  of  Mr.  Justice  Harlan  in 
Rosen  v.  United  States,  161  U.  S.  29,  43,  16  Sup.  Ct.  434,  480,  40  L. 
Ed.  606,  furnish  a  complete  answer  to  counsel's  objection.  No  decision 
has  been  cited  or  has  come  to  our  notice  which  in  principle  militates 
against  this  conclusion ;  and  it  is  to  be  noted  that  in  the  Dunlop  and 
Rosen  Cases  sanction  was  given  to  the  action  of  the  trial  court  in  plac- 
ing a  material  degree  of  reliance  upon  the  good  sense  and  judgment  of 
the  jury  touching  the  practical  meaning  and  effect  of  the  words  of 
the  statute  as  applied  to  the  particular  publication  in  dispute. 

Error  is  assigned  to  the  portion  of  the  charge  that  submitted  to  the 
jury  the  entire  paper,  The  Owl,  as  to  the  even-numbered  counts,  and 
especially  to  that  part  concerning  the  "other  bathtub  tragedies  in  Cin- 
cinnati, and  likewise  to  the  Leverone  divorce  case ;"  but  when  excep- 
tion was  taken  to  this,  while  the  whole  paper  was  allowed  to  remain  in 
evidence,  the  court  expressly  restricted  the  consideration  of  the  jury 
to  the  portion  beginning  on  the  first  page  and  extending  into  the  sec- 
ond page,  that  is,  to  the  publication  complained  of  in  the  indictment ; 
even  if  error  would  otherwise  have  intervened,  the  court's  instruction 
avoided  it.  Duijlop  v.  United  States,  supra,  165  U.  S.  at  page  498, 
17  Sup.  Ct.  375,  41  L.  Ed.  799. 

Error  is  assigned  to  a  statement  in  the  charge  that  the  jury  was  not 
concerned  with  the  question  whether  or  not  the  person  named  in  the 
publication  was  damaged,  because  that  question  was  "properly  left 
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with  the  state  or  other  courts  under  other  and  different  proceedings." 
We  do  not  see  how  this  could  have  prejudiced  the  defendant.  It  was 
apparently  designed  to  prevent  the  jury  from  considering  the  rights  of 
any  person  mentioned  in  the  publication ;  and  the  naturd  effect  of  this 
must  have  been  more  certainly  to  direct  and  confine  attention  to  the 
single  issue,  whether  there  had  been  a  misuse  of  the  mails. 

It  can  serve  no  useful  purpose  to  extend  the  discussion  to  further  de- 
tails. All  the  assignments  concerning  the  even-numbered  counts  have 
been  fully  considered  and  no  reversible  error  has  been  found.  The 
charge  concerning  those  counts,  not  to  speak  of  the  others,  was  full,  and 
was  also  calculated  to  advise  and  to  admonish  the  jury  of  its  province 
and  duty  as  respects  both  prosecution  and  defense.  From  all  these  con- 
siderations we  are  constrained  to  believe  that  the  finding  upon  the  even- 
numbered  counts  cannot  rightlully  be  disturbed.  Dunlop  v.  United 
States,  supra,  165  U.  S.  at  page  501,  17  Sup.  Ct.  375,  41  L.  Ed.  799; 
Knowles  v.  United  States,  170  Fed.  409,  411,  95  C.  C.  A.  579  (C.  C. 
A.  8th  Cir.),  and  cases  there  cited. 

It  results  that  the  judgment  must  be  affirmed. 


(215  Fed.  518) 

ROWE  et  al.  v.  HILL  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     May  15,  1914.) 

No.  2412. 

1.  Deeds  (§  194») — Time  of  Delivery — Presumption. 

In  the  absence  of  proof  to  the  contrary,  a  deed  shown  to  be  in  the  pos- 
session of  the  grantee  must  be  presumed  to  have  been  delivered  on  the 
day  it  bears  data 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  §§  574-683,  623,  634; 
Dec.  Dig.  §  194.»] 

2.  Judgment  (§  682*)  —  Persons  Bound  —  Grantee  in  Unrecorded  Deed  — 

Suit  Against  Grantor. 

Complainants,  I.  W.  Rowe  and  Hannah  Rowe,  citizens  and  residents  of 
West  Virginia,  were  grantees  in  a  deed  to  land  in  Kentucky.  After  de- 
livery of  their  deed,  but  before  it  was  recorded,  a  suit  was  begun  in  a 
state  court  to  quiet  title  to  the  same  land  in  the  present  defendant  against 
their  grantor,  and  a  warning  order  was  issued  to  "J.  W.  Rowe,'*  de- 
scribed as  a  citizen  and  resident  of  Pennsylvania,  as  an  alleged  purchaser 
under  an  unrecorded  deed.  Service  was  not  made  on  the  defendant  In 
such  suit,  so  as  to  create  a  lis  pendens,  until  after  the  deed  was  recorded. 
Held,  that  complainants  were  not  bound  by  the  decree  in  said  suit,  either 
as  actual  parties  or  privies  in  estate  with  their  grantor,  or  as  purchasers 
pendente  lite. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §{  1203-1205; 
Dec.  Dig.  §  682.*] 

3.  Boundaries  (§  3*)-— Relocation  or  Survey — General  Rules. 

In  a  suit  to  quiet  title,  defendant  claimed  under  an  older  survey  made 
in  1858;  the  question  being  whether  the  boundaries  of  such  survey  in- 
cluded the  tract  in  suit.  The  beginning  corner  was  established,  but  no 
marked  lines  or  corners  were  found.  The  survey  amd  patent  described 
the  tract  as  containing  100  acres,  and  the  calls,  when  run  according  to 
course  and  distance,  inclosed  about  that  quantity  of  land,  but  did  not 
even  approximately  reach  points  and  lines  and  corners  of  older  surveys 

*For  other  cases  see  sione  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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claimed  by  defendant  to  be  called  for,  which  would  inclose  about  650 
acres,  nor  was  it  shown  that  such  lines  and  corners  had  been  marked,  or 
were  otherwise  known  and  established,  in  1858.  The  evidence  fairly 
showed  that  the  survey  was  a  "paper"  survey,  and  that  a  very  small  part, 
if  any,  of  the  lines  were  actually  run.  Held,  that  the  case  did  not  come 
within  the  established  rule  in  Kentucky  that  course  and  distance  must 
yield  to  calls  for  natural  objects  or  the  lines  of  other  surveys  which  were 
then  actually  marked  and  visible  on  the  ground,  or  were  susceptible  of 
definite  and  certain  location. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent  Dig.  §§  3-41;  Dec. 
Dig.  I  3.*] 

4.  Quieting  Title  (|  12*) — Right  of  Action  in  Federal  Court — Necessity 
OF  Possession. 

Under  the  federal  equity  practice,  independent  of  a  state  statute,  a  bill 
to  remove  a  cloud  from  title  will  not  lie  where  the  complainant  is  not 
in  possession  of  the  premises,  and  cannot  be  maintained  without  proof 
both  of  possession  and  of  legal  title;  nor  is  the  complainant  relieved 
irom  the  necessity  of  making  such  proof  by  the  fact  that  the  denial  of 
his  possession  in  the  answer  is  accompanied  by  an  allegation  of  possession 
in  defendant  and  an  incidental  prayer  that  his  own  title  be  quieted. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  §§  44,  45; 
Dec.  Dig.  §  12.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Kentucky ;  Andrew  N.  J.  Cochran,  Judge. 

Suit  in  equity  by  I.  W.  Rowe  and  Hannah  Rowe  against  John  Hill, 
Nancy  Hill,  Sam  Kidd,  Pinkie  Kidd,  and  W.  A.  Kinne.  Decree  for 
defendants,  and  complainants  appeal.    Reversed. 

For  opinion  below,  see  196  Fed.  910. 

H.  C.  Gillis  and  J.  B.  Snyder,  both  of  Williamsburg,  Ky.,  for  ap- 
pellants. 

O.  H.  Waddle,  of  Somerset,  Ky.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SAN- 
FORD,  District  Judge. 

SANFORD,  District  Judge.  This  suit  was  brought  by  the  plain- 
tiffs, I.  W.  Rowe  and  Hannah  Rowe,  his  wife,  citizens  of  West  Vir- 
ginia, by  bill  in  equity  against  five  citizens  of  Kentucky,  of  whom 
Pinkie  Kidd,  wife  of  Sam  Kidd,  hereinafter  called  the  defendant,  is 
the  real  party  in  interest,  to  remove  an  adverse  claim  of  the  defend- 
ant as  a  cloud  upon  the  plaintiff's  title  to  a  tract  of  land  in  Wayne 
County,  Kentucky,  of  the  requisite  jurisdictional  value. 

The  plaintiffs  claim  title  under  patents  issued  to  one  Alexander  in 
1880  and  1881.  The  defendant  claims  under  a  patent  issued  to  one 
Mills  in  1858,  which,  being  senior  to  the  Alexander  patents,  is  admit- 
tedly superior  thereto  to  the  extent  to  which  it  may  be  properly  located 
within  their  boundaries.  The  Mills  patent  calls  on  its  face  for  only 
one  hundred  acres ;  but  if  located  according  to  the  defendant's  con- 
tention, contains  about  six  hundred  and  fifty  acres.  The  extent  of  the 
conflict  between  these  patents,  involving  the  question  of  the  location 
and  extent  of  the  Mills  patent,  is  the  underlying  question  in  contro- 
versy. By  a  judgment  of  the  Circuit  Court  of  Wayne  County,  Ken- 
tucky, in  a  former  suit  of  Alexander  et  al.  v.  Hill,  which  was  affirmed 

*For  other  cases  see  same  topic  ft  i  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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by  the  Court  of  Appeals  of  Kentucky,  and  which  is  relied  on  by  the 
defendant  as  a  bar  to  the  present  suit,  the  location  and  extent  of  the 
Mills  patent  was  adjudged  in  accordance  with  her  present  contention. 

The  court  below,  after  a  hearing  on  pleadings  and  proof,  was  of 
opinion  that  the  plaintiffs  were  estopped  from  claiming  that  the  true 
location  of  the  Mills  patent  is  not  as  adjudged  in  said  former  suit,  and 
that,  even  if  such  location  were  still  an  open  question,  it  would  not  be 
justified  in  deciding  the  matter  differently  from  the  state  courts;  and 
hence  dismissed  the  plaintiffs'  bill  with  costs ;  from  which  decree  the 
plaintiffs  have  appealed  to  this  court. 

[1]  The  following  facts  are  undisputed  in  reference  to  the  former 
judgment  in  the  case  of  Alexander  et  al.  v.  Hill. 

By  warranty  deed,  dated  November  1,  1903,  and  acknowledged  No- 
vember 22,  1903,  Alexander,  the  patentee  in  the  above  mentioned  junior 
patents,  conveyed  them  to  the  plaintiffs,  Rowe  and  wife,  who  were 
then  citizens  and  residents  of  West  Virginia.  This  deed  was  lodged 
for  record  in  the  county  court  clerk's  office  on  January  12,  1904. 
While  proven  by  a  certified  copy,  the  original  was  shown  to  be  in  the 
possession  of  the  plaintiffs.  The  inference  from  the  testimony  is  that 
it  was  delivered  to  them  at  least  a  month  before  its  lodgment  for  rec- 
ord. And,  under  the  great  weight  of  authority,  in  the  absence  of  proof 
to  the  contrary,  it  must  be  presumed  to  have  been  delivered  on  the 
day  it  bears  date.  Land  Co.  v.  Hilton,  121  Tenn.  308,  321,  120  S.  W. 
162;  Raines  v.  Walker,  77  Va.  92,  93;  and  cases  cited.  And  see 
Goodlett  V.  Goodman  Co.  (6th  Circ.)  192  Fed.  775,  113  C.  C.  A.  61. 

On  January  11,  1904-,  after  the  delivery  of  this  deed,  but  before  its 
lodgment  for  record,  the  defendant  Pinkie  Kidd,  then  Pinkie  Hill, 
claiming  to  be  owner  of  the  Mills  patent  by  mesne  conveyances  from 
the  patentee,  filed  a  petition  in  equity  in  the  Circuit  Court  of  Wayne 
County  to  quiet  her  title  to  this  patent,  against  Alexander,  the  patentee 
under  the  junior  patents,  and  one  "J-  W.  Rowe,"  described  as  a  citizen 
and  resident  of  Mahaney  City,  Pennsylvania,  to  whom  it  was  alleged 
Alexander  had  conveyed  a  portion  of  the  land  by  an  unrecorded  deed. 
On  the  same  day  summons  issued  for  Alexander,  which  was  served 
February  1,  1904.  On  January  25,  1904,  a  warning  order  was  issued 
for  the  defendant  "J-  W.  Rowe."  Apparently,  however,  this  order 
was  not  based  upon  the  affidavit  required  by  sec.  58  of  the  Kentucky 
Civil  Code,  and  no  report  was  filed  by  the  warning  order  attorney,  as 
required  by  sec.  59  of  said  code.  On  March  17,  1904,  an  answer  was 
filed  in  the  name  of  Alexander  and  "J-  W.  Rowe,"  which  was  signed 
"Alexander  and  Rowe,"  by  their  attorneys,  in  which  the  defendants 
admitted  that  Alexander  had  conveyed  a  part  of  the  land  covered  by 
his  patents  to  "his  co-defendant,  J.  W.  Rowe,"  who  then  claimed  to 
be  the  owner  thereof.  Alexander  having  subsequently  died,  an  attempt 
was  made  to  revive  the  cause  against  his  widow  and  heirs,  some  of 
whom  were  proceeded  against  by  a  warning  order  without  proper  af- 
fidavit. An  order  of  revivor  having  been  entered,  a  trial  was  had,  re- 
sulting in  the  entry  of  a  judgment  adjudging  the  present  defendant, 
then  Pinkie  Hill,  to  be  the  owner  of  the  Mills  patent,  locating  its 
boundaries  as  now  claimed  by  her,  and  quieting  her  title  to  such  bound- 
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ary  as  against  the  defendants.  On  an  appeal  taken  by  the  defendants 
this  judgment  was  affirmed  by  the  Court  of  Appeals  of  Kentucky. 
Alexander  v.  HiU,  108  S.  W.  225,  32  Ky.  Law  Rep.  1148  (not  officially 
reported). 

[2]  The  plaintiflFs  are  not,  however,  bound  by  said  former  judg- 
ment, as  actual  parties  thereto;  the  warning  order  against  "J-  W. 
Rowe,"  a  citizen  and  resident  of  Pennsylvania,  being  insufficient  to 
bring  before  the  court  I.  W.  Rowe,  a  citizen  of  West  Virginia,  even 
if  the  proceedings  had  been  otherwise  regular,  and  no  steps  at  all  hav- 
ing been  taken  to  make  Hannah  Rowe  a  party.  They  are  not  bound 
by  said  judgment  as  privies  in  estate  with  either  Alexander,  his  widow 
or  his  heirs,  even  if  the  judgment  rendered  after  Alexander's  death 
can  be  r^arded  as  valid,  since  the  deed  from  Alexander  to  them  had 
been  delivered  before  the  institution  of  the  suit.  Dull  v.  Blackman, 
169  U.  S.  243,  18  Sup.  Ct.  333,  42  L.  Ed.  733;  Cook  v.  Lasher  (4th 
Circ.)  73  Fed.  701,  704,  19  C.  C.  A.  654;  Carroll  v.  Goldschmidt  (2d 
Circ.)  83  Fed.  508,  509,  27  C.  C.  A.  566;  Lynch  v.  Burt  (8th  Circ.) 
132  Fed.  417,  428,  67  C.  C.  A.  305;  IngersoU  v.  Jewett,  16  Blatchf. 
378,  13  Fed.  Cas.  45;  Allin  v.  Hall,  1  A.  K.  Marsh.  (Ky.)  525,  527; 
23  Cyc.  1253,  1257.  Neither  are  they  bound  by  said  judgment  by  rea- 
son of  the  fact  that  their  deed  was  not  recorded  until  after  the  com- 
mencement of  the  suit,  since,  apart  from  the  disputed  question  as  to 
whether  a  vendee  under  a  prior  unrecorded  deed  is  bound  as  a  pur- 
chaser pendente  lite  (25  Cyc.  1480,  21  Am.  &  Eng.  Enc.  Law  [2d  Ed.] 
650),  their  deed  was  lodged  for  record  before  the  lis  pendens  began  by 
the  service  of  process  upon  Alexander.  County  of  Warren  v.  Marcy, 
97  U.  S.  96,  106,  24  L.  Ed.  977;  Pitt  v.  Rodgers  (9th  Circ.)  104  Fed. 
387,  390, 43  C.  C.  A.  600;  McClaskey  v.  Barr  (C.  C.)  4&Fed.  130,  133 ; 
Wheeler  v.  Walton  Co.  (C.  C.)  65  Fed.  720,  722;  Wickliffe  v.  Breck- 
enridge,  64  Ky.  (2  Bush)  427,  443;  Staples  v.  White,  88  Tenn.  30,  31, 
12  S.  W.  339;  25  Cyc.  1463;  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  610. 
Nor  are  they  bound  by  said  judgment,  even  if,  as  found  by  the  court 
below,  the  defepse  made  by  Alexander  to  the  suit  was  made  both  for 
himself  and  them,  in  pursuance  of  an  understanding  and  agreement 
with  them,  since,  whatever  may  have  been  Alexander's  action  in  that 
r^^rd  it  was  not  open  and  known  to  the  other  party ;  and  the  estop- 
pel arising  by  reason  of  assuming  the  defense  of  a  suit  must,  as  in 
other  cases,  be  mutual.  Lane  v.  Welds  (6th  Circ.)  99  Fed.  286,  288,  39 
C.  C.  A.  528;  Andrews  v.  Pipe  Works  (7th  Circ.)  76  Fed.  166, 173,  22 
C.  C.  A.  110,  36  L.  R.  A.  139;  Cramer  v.  Manufacturing  Co.  (9th  Circ.) 
93  Fed.  636,  637,  35  C.  C.  A.  508;  Hanks  Assoc'n  v.  International 
Co.  (2d*  Circ.)  122  Fed.  74,  75,  58  C.  C.  A.  180;  23  Cyc.  1250.  It  is 
true  that  if  the  plaintiffs  knew  of  the  pendency  of  said  suit,  and,  either 
through  the  agency  of  Alexander  or  by  attorney,  actually  participated 
in  its  defense  in  the  name  and  under  the  guise  of  "J-  W.  Rowe,"  and 
through  such  representative  filed  the  answer  in  such  name  in  which 
it  was  admitted  that  Alexander  had  made  a  conveyance  to  such  "J.  W. 
Rowe,"  thereby  misleading  the  defendant  as  to  the  name  and  identity 
of  the  purchaser  and  causing  her  to  fruitlessly  pursue  her  litigation 
against  such  fictitious  vendee,  they  would  now,  in  our  opinion,  be 
132C.C.A.— 3 
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estopped  from  denying  their  identity  with  "J-  W.  Rowe"  as  Alexander's 
vendee,  and  would,  by  reason  of  such  estoppel,  be  bound  by  the  judg- 
ment rendered  against  "J-  W.  Rowe"  in  the  former  suit,  as. if  they  had 
actually  been  parties.  However,  while  the  circumstances  are  such  as 
to  create  a  suspicion  that  the  facts  were  as  above  suggested,  yet,  after 
careful  consideration  of  the  meager  evidence  in  the  record,  especially 
in  default  of  the  testimony  of  either  of  the  attorneys  who  represented 
"Alexander  and  Rowe"  in  the  former  suit,  one  of  whom  apparently 
died  before  proof  was  taken,  we  are  constrained  to  conclude  that  the 
evidence  is  sufficient  only  to  create  such  suspicion  and  not  substantial 
enough  to  establish  the  fact. 

We  hence  must  hold,  upon  the  evidence  in  the  record,  that  the  plain- 
tiffs, not  having  been  actually  parties  to  the  former  suit,  not  being 
estopped  from  denying  that  they  were  parties,  and  not  being  privies 
in  estate  with  Alexander,  either  as  purchasers  pendente  lite  or  other- 
wise, are  not  now  bound  by  the  former  judgment  in  said  cause  or 
estopped  from  contesting  the  location  of  the  boundaries  of  the  Mills 
patent  as  therein  determined. 

The  defendant,  on  the  other  hand,  is  not  estopped  from  claiming 
that  the  Mills  patent  is  to  be  located  in  accordance  with  said  former 
judgment,  by  reason  of  an  earlier  judgment,  upon  which  the  plaintiffs 
rely,  in  an  action  for  trespass  in  cutting  timber,  brought  by  Alexander 
in  1902  against  one  John  Hill,  who  is  claimed  to  have  been  the  equita- 
ble owner  of  the  Mills  patent,  since,  apart  from  other  questions,  it  does 
not  appear  from  the  record  in  said  trespass  suit  that  the  question  of 
the  boundary  of  the  Mills  patent  was  adjudged  therein,  either  ex- 
pressly' or  by  necessary  implication.  The  court  below,  therefore,  cor- 
rectly held  that  such  judgment  was  not  res  ad  judicata  as  against  the 
defendant. 

[3]  The  question  as  to  the  location  and  boundaries  of  the  Mills 
patent  presents  great  difficulty.  The  survey  was  made  and  the  patent 
issued  in  1858.  Both  describe  the  tract  as  containing  one  hundred 
acres.  The  description  in  the  survey,  which  is  substantially  followed 
in  the  patent,  is  as  follows : 

"Being  and  lying  in  the  County  of  Wayne  on  the  waters  of  the  Big  South 
Fork  and  bounded  as  follows,  to-wlt :  Beginning  at  a  poplar ;  running  S  55  E 
200  poles  to  a  stake  at  the  river  cliff ;  N  40  E  40  poles  to  a  stake ;  N  50  W 
200  poles  to  a  stake;  N  21  E  40  poles  to  a  stake;  N  20  W  60  poles  to  a 
stake  at  the  river  cliff ;  ~S  80  poles  to  a  stake ;  N  70  W  10  poles  to  a  stake ; 
S  45  W  20  poles  to  a  stake  at  the  river  cliff;  N  10  E  60  poles  to  a  stake  on 
Thomas  Kyan's  line;  thence  with  said  line  N  85  W  60  poles  to  a  stake  on 
said  line ;  S  71  W  40  poles  to  a  stake  on  Isaac  Foster  line ;  S  33  E  150  poles 
to  J.  W.  Mills'  corner  a  pine ;   thence  with  Mills*  old  line  to  the  begiiining.*' 

The  location  of  the  poplar  beginning  corner  is,  we  think,  estab- 
lished by  the  preponderance  of  the  evidence  in  accordance  with  the 
defendant's  contention.  However,  no  marked  lines  or  comers  of  this 
survey  have  been  found;  and  it  is  clear,  from  the  character  of  the 
surveyor's  plat  and  otherwise,  that  he  did  not  actually  run  its  lines, 
except  perhaps  for  a  short  distance,  but  made,  in  the  main  at  least,  a 
paper  survey  merely.  The  calls  of  this  survey  when  run  according 
to  course  and  distance,  enclose  a  boundary  of  about  one  hundred  acres ; 
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but  they  do  not  even  approximately  reach  either  the  river  cliffs  or  the 
lines  and  corner  claimed  by  the  defendant  to  be  the  Ryan,  Foster  and 
Mills  lines  and  the  Mills  pine  corner  called  for  in  the  survey,  to  which 
she  contends  the  lines  of  the  patent  should  be  extended,  as  located  in 
the  former  suit  of  Alexander  et  al.  v.  Hill,  thereby  enclosing  a  bound- 
ary of  about  six  hundred  and  fifty  acres.  In  such  former  suit  the 
Kentucky  Court  of  Appeals,  having  first  found  that  the  Ryan,  Foster 
and  old  Mills  lines  and  the  Mills  pine  corner  were  *'well  known  and 
established"  at  the  time  of  the  Mills  survey  in  1858,  thereupon  held 
that  the  courses  of  the  patent  should  be  changed  and  the  distances  ex- 
tended so  as  to  reach  the  river  cliffs  and  such  lines  and  corner  under 
the  "well  settled"  law  that,  "where  there  is  a  conflict  between  the 
course  and  distance  and  recognized  objects  establishing  the  boundary 
lines  of  a  survey,  course  and  distance  must  yield  and  the  natural  ob- 
jects and  established  boundaries  of  other  tracts  called  for,  and  desig- 
nated known  points  therein  must  be  accepted  as  the  true  boundary 
of  the  land  in  question."  Alexander  v.  Hill,  supra,  108  S.  W.  at  page 
228,  32  Ky.  Law  Rep.  at  page  1150. 

In  so  far  as  the  principle  of  law  upon  which  this  decision  is  based 
has  become  a  rule  of  property  in  Kentucky,  it  should  unquestionably 
be  followed  by  this  court,  if  applicable  to  the  facts  now  in  evidence, 
even  although  the  judgment  itself  is  not  binding  upon  the  parties  as 
res  adjudicata;  and,  regardless  of  its  binding  effect,  we  would  with 
great  reluctance  feel  ourselves  constrained  to  differ  from  the  highest 
tribunal  of  the  state  in  a  decision  affecting  title  to  real  estate  within  its 
borders. 

However,  the  evidence  in  the  present  case  is  not  the  same  as  that 
formerly  before  the  state  courts.  While  it  partly  consists  of  deposi- 
tions taken  in  the  former  suit,  it  does  not  appear  that  it  contains  all  of 
the  former  evidence,  and,  on  the  other  hand,  some  new  and  material 
evidence  was  introduced.  After  careful  consideration  of  the  evidence 
in  the  present  record,  we  find  that  it  does  not  justify  us  in  locating 
the  boundaries  of  the  Mills  patent  in  accordance  with  the  former  judg- 
ment, under  the  rule  of  law  applied  by  the  Kentucky  Court  of  Appeals. 
The  essential  difference  is  that  there  is  no  evidence  in  the  present  rec- 
ord that  either  the  Ryan,  Foster  or  old  Mills  line  or  the  Mills  corner 
were  "well  known  and  established"  in  1858,  when  this  survey  was 
made.  Even  assuming  that  the  tracts  whose  lines  and  corner  are  called 
for  in  the  survey  have  been  satisfactorily  identified  by  the  defendant, 
which  is  not  entirely  clear,  especially  in  reference  to  the  old  Mills  line 
and  comer,  the  evidence,  construed  most  favorably  to  the  defendant, 
merely  shows  that  some  of  the  lines  and  corners  of  these  tracts  had 
been  marked  when  examined  many  years  later  by  the  witnesses  whose 
testimony  was  introduced  in  the  present  case.  There  is  no  evidence, 
however,  as  to  the  age  of  the  marks  on  these  lines  and  corners ;  and 
no  evidence  whatever  establishing,  either  directly  or  by  necessary  infer- 
ence, that  any  of  the  lines  and  corners  of  these  tracts  had  been  marked 
or  were  otherwise  well  known  and  established  in  1858.  The  evidence 
therefore  is  entirely  insufficient  to  bring  the  case  either  within  the  rule 
of  decision  applied  by  the  Kentucky  Court  of  Appeals  in  the  former 
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suit,  or  within  the  otherwise  well  settled  Kentucky  rule  that  a  course 
and  distance  called  for  in  a  survey,  when  not  actually  run  and  marked 
by  the  surveyor,  will  be  controlled  by  a  call  for  the  line  of  another 
tract  which  was  then  actually  marked  and  visible  on  the  ground,  so  as 
to  be  assimilated  to  a  natural  object.  Mercer  v.  Bate,  4  J.  J.  Marsh. 
(Ky.)  334,  343 ;  Ralston  v.  McClurg,  9  Dana  (Ky.)  338,  341 ;  Mathews 
V.  PursifuU  (Ky.)  96  S.  W.  803,  804,  29  Ky.  Law  Rep.  1001,  1002. 
And  see  Jones  v.  Hamilton,  137  Ky.  253,  258,  125  S.  W.  695.  Nor 
does  the  evidence  bring  the  case  within  the  rule  stated  in  Morgan  v. 
Renfro,  124  Ky.  314,  99  S.  W.  311,  313,  30  Ky.  Law  Rep.  533,  535, 
quoted  and  approved  in  Brashears  v.  Joseph,  108  S.  W.  307,  310,  32 
Ky.  Law  Rep.  1139,  1143,  decided  on  the  same  day  as  Alexander  v. 
Hill,  that,  in  locating  a  patent,  "calls  for  the  lines  of  other  patents, 
which  are  of  record  and  which  are  susceptible  of  definite  and  certain 
location,"  are  to  be  preferred  to  courses  and  distances.  And  see  Bax- 
ter V.  Evett,  7  T.  B.  Mon.  (Ky.)  329, 333.  The  record  contains  no  copy 
of  either  the  survey  or  patent  of  the  Ryan  or  Foster  tracts.  While  it 
is  said  that  there  was  a  recorded  survey  of  the  Ryan  tract  upon  which 
^  patent  issued,  it  is  shown  that  no  survey  can  be  found  in  Foster's 
name ;  and  there  is  no  evidence  whatever  that  any  patent  ever  issued 
to  the  tract  claimed  by  the  defendant  to  be  identified  as  the  Foster 
tract.  Nor  does  the  proof  show  any  recorded  survey  or  patent  for 
the  tract  which  the  defendant  claims  to  have  identified  as  the  old  J.  W. 
Mills  tract.  Obviously,  therefore,  the  case  is  not  brought  within  the 
rule  laid  down  in  Morgan  v.  Renfro,  supra,  as  above  quoted. 

We  are  furthermore  satisfied  from  evidence  in  the  present  record 
not  contained  in  the  former  suit,  that  the  map  on  which  the  defend- 
ant relies,  which  was  made  the  basis  of  the  judgment  in  the  former 
suit  of  Alexander  et  al.  v.  Hill,  is  incorrect  in  substantial  respects, 
especially  in  reference  to  the  location  of  the  river  cliffs  and  their 
proximity  to  the  Ryan  tract. 

For  the  foregoing  reasons,  without  setting  forth  other  difficulties  in 
the  way,  we  are  constrained  to  hold  that  the  evidence  in  the  present 
case  does  not  bring  it  within  the  rule  laid  down  in  Alexander  v.  Hill, 
supra,  or  justify  us  in  locating  the  boundaries  of  the  Mills  patent  as 
therein  adjudged. 

[4]  We  find  it  unnecessary,  however,  to  now  determine  the  true 
boundary  of  the  Mills  patent  under  the  confused  and  unsatisfactory 
evidence  in  the  record,  involving  the  extent  to  which  such  evidence 
would,  under  the  rules  of  law  applicable  in  such  cases,  justify  a  de- 
parture from  the  courses  and  distances  given  in  the  survey;  or  the 
extent  to  which  the  defendant  has,  under  her  deeds,  deraigned  title 
to  such  boundary.  This  is  a  bill  to  remove  the  defendant's  claim  as 
a  cloud  upon  the  plaintiff's  title,  or  as  it  appears  to  be  called  under  the 
Kentucky  practice,  a  bill  to  quiet  title.  See  Whitehead  v.  Shattuck, 
138  U.  S.  145,  153,  11  Sup.  Ct.  276,  34  L.  Ed.  873.  It  is  well  setUed, 
however,  that,  under  the  Federal  equity  practice,  independently  of  a 
state  statute,  a  bill  to  remove  cloud  from  plaintiff's  title  will  not  lie 
where  the  plaintff  is  not  in  possession  of  the  premises,  and  can  not  be 
maintained  without  proof  both  of  possession  and  of  legal  title.    United 
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States  V.  Wilson,  118  U.  S.  86,  6  Sup.  Ct.  991,  30  L.  Ed.  110;  Frost 
V.  Spitley,  121  U.  S.  552,  555,  7  Sup.  Ct.  1129,  30  L.  Ed.  1010;  Peck 
V.  Ayers  Co.  (6th  Circ.)  116  Fed.  273,  275,  53  C.  C.  A.  551 ;  American 
Ass'n  V.  Williams  (6th  Circ.)  166  Fed.  17,  20,  93  C.  C.  A.  1 ;  Butter- 
field  V.  Miller  (6th  Circ.)  195  Fed.  200,  202,  115  C.  C.  A.  152.  The 
remedy  at  law  by  ejectment  is  otherwise  plain,  adequate  and  complete. 
United  States  v.  Wilson  (U.  S.)  supra,  118  U.  S.  89,  6  Sup.  Ct.  991,  30 
L.  Ed.  110;  Butterfield  v.  Miller  (6th  Circ.)  supra,  195  Fed.  202,  115 
C.  C.  A.  152.  The  Kentucky  practice  is  furthermore  the  same  in  this 
respect,  the  Act  of  July  3,  1893  authorizing  "any  person,  having  both 
the  legal  title  and  possession  to  lands,  to  institute  and  prosecute  suit,, 
by  petition  in  equity  in  the  circuit  court  of  the  county  where  the  lands 
or  some  part  of  them  may  lie,  against  any  other  person  setting  up 
claims  thereto."  Carroll's  Kentucky  Statutes,  1909,  c.  1,  §  11,  p.  185. 
"To  entitle  a  party  to  maintain  an  action  to  quiet  his  title,  he  must 
show  possession  in  himself  as  well  as  title."  Webb  v.  Adams  (Ky.)  58 
S.  W.  585,  586. 

The  bill  in  the  present  suit  alleged  that  the  plaintiflFs  were  the  own- 
ers and  in  actual  possession  of  the  tract  of  land  sued  for.  The  de- 
fendant, in  her  original  and  amended  answers,  denied  both  the  plain- 
tiffs' possession  and  ownership  of  the  tract  claimed  by  them,  and  also- 
alleged  her  own  ownership  and  possession  of  the  land  claimed  by  her 
within  the  boundaries  sued  for.  The  plaintiffs'  possession  of  the  land 
sued  for  having  thus  been  directly  put  in  issue,  it  therefore  became 
necessary  for  them  to  prove,  not  only  title,  but  also  possession,  in  order 
to  entitle  them  to  maintain  their  suit. 

The  fact  that  the  defendant  in  her  amended  answer  accompanied  her 
denial  of  the  plaintiffs'  possession  with  an  assertion  of  her  own  pos- 
session and  an  incidental  prayer  that  her  own  title  be  quieted,  did  not 
relieve  the  plaintiffs  from  the  necessity  of  proving  their  possession. 
The  instant  case  is,  in  this  respect,  entirely  different  from  those  in 
which  it  has  been  held  that  where  the  want  of  equitable  jurisdiction 
by  reason  of  a  plain  and  adequate  remedy  at  law,  appears  upon  the 
face  of  the  plaintiffs*  bill,  the  defendant  waives  objection  to  such  juris- 
diction unless  made  in  limine.  Reynes  v.  Dumont,  130  U.  S.  394,  9 
Sup.  Ct.  486,  32  L.  Ed.  934;  Kilbourn  v.  Sunderland,  130  U.  S.  514, 
9  Sup.  Ct.  594,  32  L.  Ed.  1005;  Brown  v.  Lake  Superior  Co.,  134  U. 
S.  530,  536,  10  Sup.  Ct.  604,  33  L.  Ed.  1021 ;  HoUins  v.  Brierfield  Co., 
150  U.  S.  371,  381,  14  Sup.  Ct.  127,  37  L.  Ed.  1113;  Perego  v.  Dodge, 
163  U.  S.  160,  164,  16  Sup.  Ct.  971,  41  L.  Ed.  113.  Here  no  defect 
in  the  equitable  jurisdiction  appeared  upon  the  face  of  the  plaintiffs' 
bill,  which  alleged  the  plaintiffs'  possession.  The  defendant  specifically 
raised  this  issue  in  limine  by  denying  plaintiffs'  allegation  of  posses- 
sion ;  and  the  fact  that  she  asserted  in  her  answer  that  she  was  herself 
in  possession  of  the  land  in  controversy  and  claimed  the  right  to  have 
her  own  title  quieted — ^although  her  answer  was  not  filed  as  a  cross- 
bill for  that  purpose — not  only  did  not  waive  the  plaintiffs'  proof  of 
possession,  but,  on  the  contrary,  emphasized  her  denial  of  the  plain- 
tiffs' possession.  In  this  respect  the  case  is  analogous  to  Webb  v. 
Adams  (Ky.)  supra,  in  which,  under  a  petition  to  quiet  the  plaintiffs'  ti- 
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tie  and  a  cross  petition  denying  the  plaintiffs'  title  and  possession  and 
seeking  to  quiet  the  defendant's  title,  it  was  held  that,  as  the  controversy 
arose  over  the  location  of  a  line  dividing  the  lands  of  the  parties,  and 
the  disputed  territory  was  open  woodland,  common  to  both  parties,  so 
far  as  possession  went,  and  "ground  of  common  dispute,"  neither  had 
shown  such  possession  as  was  essential  to  the  right  of  action,  and  that 
both  the  petition  and  cross  petition  should  be  dismissed,  without  prej- 
udice to  their  legal  rights. 

The  plaintiffs  have,  however,  failed  to  show  any  actual  possession 
of  the  lands  sued  for  within  the  boundary  claimed  by  the  defendant. 
While  there  is  some  evidence  that  Alexander  at  one  time  had  an  en- 
closure extending  a  short  distance  within  this  boundary,  it  is  not  shown 
that  this  enclosure  was  being  maintained  by  the  plaintiffs  at  the  time 
they  filed  their  bill.  And  while  they  have  shown  possession  of  a  house 
formerly  built  by  Alexander  within  the  boundaries  of  his  patents,  nev- 
ertheless, as  this  is  outside  of  the  boundary  claimed  by  the  defendant 
under  her  older  patent,  it  is  doubtful,  by  analogy  to  the  rule  laid  down 
in  Trimble  v.  Smith,  4  Bibb  (Ky.)  257,  258;  Kentucky  Co.  v.  Crab- 
tree,  113  Ky.  922,  926,  70  S.  W.  31,  and  Curtis  v.  Warden,  144  Ky. 
383,  384,  138  S.  W.  245,  whether  this  can,  in  any  event,  be  regarded 
as  even  a  constructive  possession  of  the  land  in  dispute  as  against  the 
defendant's  older  patent,  regardless  of  the  question,  which  we  do  not 
determine,  whether  the  defendant  has  likewise  failed  to  show  any 
actual  possession  within  the  disputed  boundary. 

On  the  whole  we  have  grave  doubt  whether,  under  the  evidence  in 
the  record,  the  plaintiffs  have  shown  such  possession  of  the  land  in 
controversy  as  is  essential  to  the  maintenance  of  their  bill,  even  in  the 
light  of  the  rule  stated  in  Roberts  v.  Northern  Pacific  Co.,  158  U.  S. 
1,  30,  15  Sup.  Ct.  756,  39  L.  Ed.  873,  that  under  a  statute  similar  to 
that  in  Kentucky  a  bill  to  quiet  title  may  be  maintained  upon  an  actual 
possession  of  part  of  the  land  in  controversy  and  constructive  posses- 
sion of  the  remainder,  if  vacant  and  unoccupied. 

However,  as  we  are  not  entirely  satisfied  that  plaintiffs'  failure 
to  offer  more  definite  proof  on  the  question  of  their  possession  may 
not  have  been  due  to  a  misconception  of  the  legal  effect  of  the  defend- 
ant's prayer  that  her  own  title  be  quieted,  and  in  view  of  the  fact  that 
the  court  below  did  not  pass  upon  this  question  and  of  the  amount  of 
proof  that  has  been  taken  upon  the  various  issues  in  the  case,  we  think 
it  proper,  under  all  the  circumstances,  without  further  definite  deter- 
mination, to  now  reverse  the  decree  below  dismissing  the  plaintiffs' 
bill  and  to  remand  the  case  for  further  proceedings  not  inconsistent 
with  this  opinion,  with  the  direction  to  the  court  below  to  reopen  the 
case  for  further  proof  at  large,  not  only  as  to  the  question  of  the  plain- 
tiff's possession  and  title,  including  the  location  and  extent  of  the  Mills 
patent,  but  also  as  to  the  former  judgment  in  Hill  v.  Alexander,  and 
all  other  issues  in  the  case.  (For  instances  of  analogous  action  by  the 
appellate  court,  see  Noble  v.  Seary,  223  U.  S.  65,  32  Sup.  Ct.  194,  56 
L.  Ed.  353;  Snead  v.  Scheble  [6th  Cir.]  175  Fed.  570,  574,  99  C.  C. 
A.  578;  Butterfield  v.  Miller  [6th  Cir.]  supra.)  And  since,  upon  the 
reopening  of  the  proof  in  the  court  below,  further  testimony  may  be 
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taken  in  open  court  under  the  new  Equity  Rules,  we  have  no  doubt  but 
that  the  learned  trial  judge,  by  his  direction  and  supervision  of  the 
case,  will  be  able  to  bring  clearness  and  precision  out  of  the  present 
confused  testimony  and  to  satisfactorily  ascertain  the  facts  necessary 
to  a  just  determination  of  the  several  issues  involved. 

A  decree  will  accordingly  be  entered,  reversing  the  decree  below  and 
remanding  the  case  for  further  proceedings  in  accordance  with  this 
opinion.  Neither  party  will  recover  costs  in  this  court ;  the  costs  be- 
low will  abide  the  event. 


(215  Fed.  527) 

NASHVILLE  SYRUP  CO.  v.  COCA  COLA  CO. 

COCA  COLA  CO.  V.  NASHVILLE  SYRUP  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  13,  1914.) 

Nos.  2439,  2440. 

1.  Trade-Mabks  and  Tbade-Names  (§  45*) — Descbiptive  Wobds — Effect  of 

Registbation. 

The  federal  trade-mark  statute  does  not  directly  operate  to  grant  a 
monopoly  to  one  who  rightfully  registers  a  descriptive  or  geograpl\ical 
word  under  the  10-year  clause  of  Act  Feb.  20,  1905,  c.  592  (U.  S.  Comp. 
St  Supp.  1911,  p.  1461)  §  5,  but  removes  from  words  which  had  been  ex- 
clusively used  as  a  mark  in  interstate  commerce  for  10  years  the  bar  or 
disability  caused  by  their  descriptive  or  geographical  character,  and 
makes  them,  after  their  registration,  subject  to  exclusive  appropriation 
with  the  same  effect,  in  the  main,  as  if  the  disability  had  never  existed. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  H  63,  59 ;  Dec.  Dig.  §  45.*] 

2.  Tbade-Mabkb  and  Tbade-Names  (8  59*) — Infbingement — "Coca  Cola.*' 

The  name  Coca  Cola,  duly  registered  as  a  trade-mark  for  a  syrup  used 
as  a  basis  for  carbonated  drinks,  and  which  had  by  more  than  10  years 
exclusive  use  prior  to  1905  become  the  distinctive  name  under  which  com- 
plainants' product  was  known,  heM  infringed  by  the  name  "Fletcher's 
Coca  Cola"  used  on  a  similar  product. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  68-72;   Dec.  Dig.  §  59.*] 

3.  Tbade-Mabks  and  Tbade-Names  (§  22*) — Validity — ^Deceptive  Names. 

Whether  a  claimed  trade-mark  is  so  descriptive  of  something  else  as  to 
be  deceptive  must  be  decided  as  of  the  time  of  its  adoption. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §25;   Dec.  Dig.  §22.*] 

4.  Tbade-Mabks  and  Tbade-Names  (8  22*) — Validity— Deceptive  Names. 

The  name  "Coca  Cola"  as  applied  to  a  flavoring  syrup  for  carbonated 
drinks,  containing  about  2  per  cent,  of  a  compound  made  from  coca 
leaves  and  cola  nuts,  held  not  so  substantially  and  really  deceptive  as  to 
Invalidate  it  as  a  trade-mark  under  the  10-year  clause  of  the  act  of  1905. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  25;    Dec.  Dig.  §  22.*] 

5.  Tbade-Mabkb  and  Tbade-Nameb  (§  59*)— Infbinoement. 

Where  a  name  has  been  exclusively  used  to  designate  the  product  of  a 
particular  manufacturer  for  so  long  a  time  as  to  have  become  identified 
with  it  in  the  minds  of  purchasers  and  to  be  a  valid  trade-mark  it  can- 
not be  used  by  another  on  a  similar  product  merely  because  ingredients 
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are  used  in  such  other  product  which  make  the  name  in  a  sense  descrip- 
tive of  it. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §§  68-72;   Dec.  Dig.  §  59.*] 

6.  Tbade-Mabks  and  Trade-Names  (f  98*)  —  Suit  fob  Infbinoement  —  Ac- 

counting FOB  Profits. 

On  an  accounting  for  profits  for  infringement  of  a  trade-mark  by  a 
bona  fide  corporation,  defendant  is  entitled  to  credit  for  the  salary  paid 
its  manager,  who  was  a  minority  stockholder  only,  as  a  part  of  its  operat- 
ing expenses. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  i  112;    Dec.  Dig.  §  98.*] 

7.  Appeal  and  Error  (§  339*) — Time  for  Appeal — Suit  for  Infringement  of 

Trade-Mark. 

Where  an  interlocutory  decree  in  favor  of  complainant  was  entered  in 
a  suit  for  infringement  of  a  trade-mark,  directing  a  reference  for  an  ac- 
counting, a  subsequent  decree  entered  on  the  report  of  the  master,  whether 
or  not  it  refers  to  the  interlocutory  decree  in  terms,  has  the  effect  of  re- 
affirming it  and  rendering  it  final,  and  an  appeal  may  be  taken  by  the 
defendant  at  any  time  within  the  statutory  time  after  entry  of  such  final 
decree  on  which  the  decision  embodied  in  the  interlocutory  decree  may  be 
reviewed.  The  fact  that  the  appeal  purports  to  be  from  the  interlocu- 
tory decree,  and  that  steps  were  taken  therefor  before  such  decree  became 
final,  which  were  perfected  afterwards,  is  not  a  fatal  irregularity. 

[Ed.  Note.—For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1883- 
1887 ;  Dec.  Dig.  $  339.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Mid- 
dle District  of  Tennessee ;  Edward  T.  Sanf ord,  Judge. 

Suit  in  equity  by  the  Coca  Cola  Company  against  the  Nashville  Syrup 
Company.    From  the  decree  both  parties  appeal.    Affirmed. 

For  opinion  below,  see  200  Fed.  157. 

Coca  is  a  South  American  shrub,  from  the  leaves  of  which  cocaine,  among 
other  substances,  is  obtained ;  the  cola  tree  grows  in  Africa,  and  from  its  nuts 
caffeine  may  be  extracted.  The  use  of  these  leaves  and  these  nuts  by  the  na- 
tives in  their  respective  countries,  and  for  the  supposed  stimulating  qualities, 
had  long  been  known  in  tliis  country,  and  before  1887  extracts  respectively 
from  coca  leaves  and  from  cola  nuts  had  found  a  place  in  the  pharmacopoeia. 
There  was  little  popular  knowledge  concerning  them.  The  extracts  were  used 
only  by  druggists  in  compounding  medicine.  In  1887  Pemberton,  an  Atlanta 
druggist,  registered  in  the  Patent  Office  a  label  for  what  he  called  "Coca  Cola 
Syrup  and  Extract"  The  plaintiff  below,  the  Coca  Cola  Company,  was  or- 
ganized as  a  corporation  in  1892,  and  acquired  Pemberton's  formula  and  label. 
Since  that  time,  it  has  continuously  manufactured  and  sold  a  syrup  under  the 
name,  "Coca  Cola";  and,  used  as  a  basis  for  carbonated  drinks,  the  syrup, 
under  tliis  name,  has  had  a  large  sale  in  all  parts  of  the  country.  In  1893  the 
Coca  Cola  Company  (herein  called  plaintiff)  registered  the  name  "Coca  Cola'* 
as  a  trade-mark,  and  again  in  October  of  1905,  and  pursuant  to  the  act  of 
February  20,  1905,  the  name  was  registered  by  plaintiff  as  a  trade-mark  un- 
der the  10-year  proviso  of  that  act.  Plaintiff  enjoyed  the  exclusive  use  of 
the  name  from  1892  until  1910.  In  that  year,  J.  D.  Fletcher,  now  the  active 
manager  of  the  Nashville  Syrup  Company  (herein  called  defendant),  became 
interested  with  others  in  the  manufacture  of  a  somewhat  similar  syrup  being 
sold  under  the  name  "Murfe's  Cola."  Later  in  that  year  they  changed  the 
name  of  their  product  to  "Murfe*s  Coca  Kola,"  and  shortly  afterwards,  Mr. 
Fletcher  became  sole  owner  of  the  business,  and  the  product  was  named 
"Fletcher's  Coca  Cola,"  and  has  been  sold  by  him  and  his  successor,  the  Nash- 
ville Syrup  Company,  under  that  name.    The  bill  of  complaint  herein  claimed 

*For  other  cases  see  same  topic  ft  S  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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for  plaintiff  a  common-law  trade-mark  in  the  name»  and  also  claimed  trade- 
mark rights  by  virtue  of  the  registration  under  the  act  of  1905.  It  also  al- 
leged that  the  words  of  the  name,  if  they  ever  indicated  anything  other  than 
plaintiff's  product,  had  acquired  a  secondary  meaning  limited  to  that  article, 
and  that  defendant  was  engaged  in  unfair  competition.  Jurisdiction  suffi- 
ciently depended  on  diverse  citizenship. 

On  the  usual  so-called  final  hearing,  the  District  Judge  concluded  that  plain- 
tiff had  a  valid  statutory  trade-mark  under  the  act  of  1905,  and  that  it  had 
been  infringed,  and  accordingly  ordered  an  Injunction  and  a  reference  to  as- 
certain the  damages  (200  Fed.  153,  157).  The  master  reported  his  finding  of 
damages,  but  defendant's  exception  was  sustained  and  a  decree  was  entered 
finding  no  damages.  The  defendant  appealed  from  the  decree  for  injunction, 
and  plaintiff  appealed  because  it  failed  to  recover  damages. 

J.  B.  Sizer,  of  Chattanooga,  Tenn.,  and  Harold  Hirsch,  of  Atlanta, 
Ga.,  for  plaintiff. 

Perkins  Baxter,  of  Nashville,  Tenn.,  and  E.  W.  Bradford,  of  Wash- 
ington, D.  C,  for  defendant. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
1.  Passing,  for  the  present,  without  deciding,  the  question  whether  the 
name  Coca  Cola  was,  in  1887  or  in  1892,  so  far  descriptive  of  the  arti- 
cle as  to  be  incapable  of  appropriation  as  a  common-law  trade-mark, 
and  passing,  also  without  deciding,  the  question  whether  the  name,  if 
primarily  descriptive,  had,  before  suit  was  brought  in  1910,  acquired 
a  secondary  meaning,  we  come  to  the  effect  of  the  registration  under 
the  act  of  1905.  The  broad  questions  on  which  defendant  relied  con- 
cerning the  effect  of  this  act  have  been  set  at  rest  against  defendant's 
contention,  by  the  decision  of  the  Supreme  Court  in  Davids  Co.  v. 
Davids,  233  U.  S.  461,  34  Sup.  Ct.  648,  58  L.  Ed.  1046.  In  view  of 
the  settled  rule  that  the  federal  trade-mark  statute  does  not  create  any 
exclusive  right,  as  the  patent  statute  does,  but  only  recognizes  a  right 
which  has  been  already  acquired  by  exclusive  appropriation,  and  then 
furnishes  evidence  and  remedies  (Trade-Mark  Cases,  100  U.  S.  82,  25 
L.  Ed.  550;  Hopkins  on  Trade-Marks,  §  27;  Hesseltine's  Law  of 
Trade-Marks,  p.  139),  we  do  not  regard  the  decision  in  the  Davids  Case 
as  holding  that  the  statute  directly  operates  to  grant  a  monopoly  to 
one  who  rightfully  registers  under  the  ten-year  clause  a  descriptive  or 
geographical  word.  We  take  it  as  holding  that  the  statute  was  not 
intended  to  permit,  under  this  clause,  an  ineffective  and  useless  regis- 
tration, and  so,  in  effect,  holding  that  the  statute  removed  from  de- 
scriptive words  which  had  been  exclusively  used  as  a  mark  in  interstate 
commerce  for  10  years  the  bar  or  disability  caused  by  their  descriptive 
character,  and  made  them,  after  that  probation,  subject  to  exclusive 
appropriation  with  the  same  effect,  in  the  main,  as  if  Uie  disability  had 
never  existed.  Since  the  statute  relates  primarily  to  registration,  it 
may  well  be  that  the  disability  continues  until  registration,  somewhat 
retroactively,  removes  it;  that  is  not  now  important.  Neither  is  it 
important  at  present  to  know  the  exact  distinctions  between  the  manu- 
facturer's rights  formerly  existing  under  the  secondary  meaning  theory 
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and  those  now  existing  under  the  statute.  Since  it  appears  that  plain- 
tiff had  enjoyed  the  exclusive  use  of  the  name  "Coca  Cola"  for  more 
than  10  years  before  1905,  and  that  there  was  due  registration  under 
the  act  of  1905,  it  follows  that  plaintiff's  exclusive  rights  as  a  trade- 
mark owner  and  as  defined  in  the  Davids  Case,  are  established. 

Whether  any  exclusive  rights  which,  in  an  essential  part,  depend  on 
this  statute  can  extend  to  the  regulation  of  strictly  intrastate  com- 
merce, or  whether  the  effect  must  be  limited  to  the  field  where  Congress 
had  power  to  act,  is  an  interesting  question,  which  is  only  suggested, 
but  not  presented,  by  this  record.  It  is  not  raised  by  assignment  of 
error  or  by  the  briefs.    We,  therefore,  give  it  no  consideration. 

[2]  2.  We  think  the  infringement  sufficiently  appears.  Here,  also, 
the  Davids  Case  is  instructive.  The  specific  form  in  which  the  mark 
was  registered  in  that  case  was  not  considered  important;  and  so  it 
cannot  be  here  controlling,  whether  the  words  "Coca  Cola"  are  with 
or  without  a  hyphen,  or  are  in  script  or  in  plain  letters.  Neither  is 
infringement  avoided  because  defendant  marks  its  bottles  "Fletcher's 
Coca  Cola."  Not  only  does  this  qualification  in  the  name  fail  effective- 
ly to  reach  the  ultimate  consumer  (Coca-Cola  Co.  v.  Gay-Ola  Co.,  200 
Fed.  720,  119  C.  C.  A.  164,  and  211  Fed.  942,  128  C.  C.  A.  440),  but  a 
trade-mark  right  which  could  be  so  avoided  would  be  of  no  value.  In- 
deed, even  under  the  secondary  meaning  theory,  and  without  the  aid 
of  the  statute,  such  marking  would  not  sufficiently  differentiate.  Mer- 
riam  v.  Oglivie,  170  Fed.  167,  95  C.  C.  A.  423,  and  cases  cited  on  page 
168 ;  Davids  Co.  v.  Davids,  supra.  A  case  may  arise  where  the  words 
registered  under  the  statute  are  so  wholly  and  so  merely  descriptive 
and  so  unfit  to  carry  an  arbitrary  meaning  indicating  registrant's  prod- 
uct only  that  the  use  of  the  words  coupled  with  defendant's  name  as 
manufacturer  would  not  infringe;  but  this  is  not  that  case.  The 
words  here  involved  were,  if  fairly  "descriptive"  at  all,  not  purely  de- 
scriptive, and  by  10  years'  exclusive  use  they  had  become  the  distinc- 
tive appellation  of  plaintiff's  product.  To  permit  defendant  to  use 
them  in  connection  with  his  own  name  is  not  to  avoid  or  mitigate  the 
wrong,  but  is  rather  an  aggravation,  because  of  the  false  implication 
that  plaintiff  has  parted  with  the  exclusive  right.  Jacobs  v.  Beecham, 
221  U.  S.  263,  272,  31  Sup.  Ct.  555,  55  L.  Ed.  729. 

3.  There  remains  the  question  whether  the  mark  is  deceptive.  De- 
fendant does  not  expressly  make  this  point,  but  it  is  so  bound  up  with 
the  questions  of  how  merely  descriptive  the  words  are,  and  whether 
the  same  words  as  used  by  defendant  are  only  the  rightful  name  of  its 
product,  that  it  must  be  decided.  Tht  act  of  1905  makes  no  exception 
in  this  respect,  but  we  assume  that  if  the  registered  words  clearly  car- 
ried deception,  and  if  their  use  really  represented  to  the  purchasers 
that  the  article  was  something  essentially  different  from  the  thing  which 
they  actually  received,  the  courts  would  not  enforce  any  exclusive 
rights  under  such  registration,  both  because  plaintiff  would  come  into 
court  with  unclean  hands  (California  Co.  v.  Stearns,  73  Fed.  812,  816, 
20  C.  C.  A.  22,  33  L.  R.  A.  56),  and  because  such  words  could  not  be 
within  the  fair  contemplation  of  the  act,  when  it  refers  to  "any  mark 
♦     ♦     ♦    which  was  in  actual  and  exclusive  use  as  a  trade-mark," 
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etc.  The  inquiry  whether  the  mark  is  deceptive  and  misleading  is  not 
dissimilar  to  the  question  whether  the  same  words  constitute  the  dis- 
tinctive name  of  another  article,  which  question  we  have  considered  in 
our  opinion  in  United  States  v.  Coca  Cola  Co.,  215  Fed.  535,t  this  day 
filed ;  but  there  may  be  some  such  special  force  in  the  words  "distinc- 
tive name"  found  in  the  Pure  Food  Law  that  a  mark  might  be  thought 
deceptive  or  misleading  even  though  it  was  not  the  "distinctive  name 
of  another  article."  Hence,  the  point  requires,  in  this  case,  further 
consideration. 

The  argument  is  that  the  use  of  the  name,  "Coca  Cola,"  implies  to 
the  public  that  the  syrup  is  composed  mainly  or  in  essential  part  oi  the 
coca  leaves  and  the  cola  nut;  and  that  this  is  not  true.  The  fact  is 
that  one  of  the  elements  in  the  composition  of  the  syrup  is  itself  a  com- 
pound made  from  coca  leaves  and  cola  nuts.  This  element  becomes  a 
flavor  for  the  complete  syrup,  and  is  said  to  impart  to  it  aroma  and 
taste  characteristic  of  both.  This  flavoring  element  is  not  in  large 
quantity  (less  than  2  per  cent.),  but  it  is  impossible  to  say  that  it  does 
not  have  appreciable  effect  upon  the  compound.  The  question  then  is 
whether*  the  use  of  the  words  is  a  representation  to  the  public  that  the 
syrup  contains  any  more  of  coca  or  of  cola  than  it  really  does  contain. 

[3]  We  think  it  clear  that  whether  the  claimed  trade-mark  is  so  de- 
scriptive of  something  else  as  to  be  deceptive  must  be  decided  as  of  the 
time  of  adoption.  It  cannot  be  that  rights  once  lawfully  acquired  by 
exclusive  appropriation  can  be  defeated  by  subsequent  progress  of 
public  knowledge  regarding  some  other  substance  of  similar  name.  It 
is  undisputed  that  during  the  period  shortly  after  1892,  while  this 
name  was  coming  into  public  knowledge  in  connection  with  plain- 
tiff's product,  little  or  nothing  was  popularly  known  about  either  coca 
leaves  or  cola  nuts,  although  existing  technical  or  cyclopedic  publica- 
tions gave  information.  It  is  not  important  whether  Pemberton's  orig- 
inal form,  "Coca  Cola  Syrup  and  Extract,"  was  so  descriptive  as  to  be 
deceptive  if  applied  to  a  compound  not  composed  mainly  of  these  ingre- 
dients. The  name  in  which  trade-mark  rights  have  been  acquired  is 
the  compound  name  "Coca  Cola,"  and  this  name  may  not,  for  all 
purposes,  be  the  same  as  if  it  was  "Extract  of  Coca  and  of  Cola."^ 
Neither  of  these  words  alone  had  any  absolute  complete  meaning,  but 
when  the  words  were  put  together  to  make  the  compound  term,  the 
ambiguity  of  meaning  was  intensified.  If  coca  was  spoken  of,  the 
reference  might  be  to  the  leaves,  or  to  a  decoction  or  to  an  extract; 
"cola"  might  refer  to  the  nuts  or  to  a  powder  or  to  a  paste  or  a  fluid ; 
and  so,  when  the  public  first  saw  the  name  "Coca  Cola,"  it  could  not 
know,  as  we  said  in  the  accompanying  case,  whether  the  substance  was 
medicine,  food,  or  drink,  or  whether  it  was  intended  to  swallow,  smoke, 
or  chew.  One  who  had  all  the  existing  available  information  could 
only  infer  that  the  new  substance,  whatever  it  was,  had  some  connec- 
tion with  these  two  foreign  things.  The  case  would  be  somewhat  dif- 
ferent if  each  of  the  two  named  elements  was  itself  definite  and  cer- 
tain, but  neither  is.    To  illustrate  by  more  common  substances :   Sage 

tl32  O.  O.  A.  47. 

t  But  see  Coca  Cola  Co.  v.  American  Co.  (D.  C.)  200  Fed.  107,  wliere  Judge 
Lacombe  thinks  this  form  to  be  an  infringement 


Digitized  by 


Google 


44  132  C.  C.  A.  REPORTS 

is  a  shrub,  used  in  various  ways ;  the  almond  is  a  nut,  eaten  raw  or 
prepared  in  numerous  methods.  The  compound  name  "Sage- Almond," 
as  a  label,  would  convey  a  very  indefinite  idea,  if  any,  as  to  what  would 
be  found  when  the  package  was  opened ;  and,  if  we  assume  that  "Sage- 
Almond"  turned  out  to  be  a  drink  in  connection  with  which  sage  leaves 
and  almonds  had  been  used,  we  have,  in  this  illustration,  a  close  anal- 
ogy to  Coca  Cola ;  yet  this  name,  applied  to  a  soda  fountain  beverage, 
would  not  deceive  the  public  into  supposing  that  it  contained  all  the 
virtues  of  sage  tea  and  all  of  the  nourishment  of  the  almond  nut  meats. 
Such  an  article  could  honestly  enough  carry  the  supposed  name  "Sage- 
Almend" ;  and  after  20  years  exclusive  use  of  the  name  it  would  not 
still  be  common  property.  A  newcomer  might  rightfully  sell  (e.  g.) 
"Sage  Tea  with  Almond  Flavor";  he  might  not  take  the  peculiar, 
precise,  and  really  arbitrary  compound  name. 

Plaintiff's  counsel  say,  and  so  far  as  we  see  accurately  say : 

'The  use  of  a  compound  name  does  not  necessarUy  ♦  ♦  ♦  indicate  that 
the  article  to  which  the  name  is  applied  contains  the  substances  whose  names 
make  np  the  compound.  Thus,  soda  water  contains  no  soda;  the  butternut 
contains  no  butter;  .cream  of  tartar  contains  no  cream;  nor  milk  of  lime 
any  milk.  Grape  fruit  is  not  the  fruit  of  the  grape;  nor  is  bread  fruit  the 
fruit  of  bread ;  the  pineapple  is  foreign  to  both  the  pine  and  the  apple ;  and 
the  manufactured  food  known  as  Grape  Nuts  contains  neither  grapes  nor 
nuts." 

Many  names  which,  as  to  the  claim  that  they  are  so  descriptive  as 
to  be  deceptive  in  the  manner  in  which  they  are  used,  must  be  classi- 
fied with  Coca  Cola,  have  been  sustained  as  proper  trade-marks.  The 
Court  of  Appeals  of  New  York  thought  that  "Sliced  Animals"  was  not 
merely  descriptive,  and  was  capable  of  exclusive  appropriation.  Sel- 
chow  V.  Baker,  93  N.  Y.  59,  45  Am.  Rep.  169.  The  same  court  con- 
sidered "Bromo  Caffeine."  Defendant  in  that  case  insisted  that  he 
could  call  his  product  "Bromo  Caffeine"  because  it  was,  and  because 
plaintiff  could  not  adopt,  as  a  trade-mark,  the  words  so  indicating  the 
composition  of  the  article.  It  was  decided  that  while  the  name  indi- 
cated a  compound  of  caffeine  with  some  bromide,  this  indication  was 
too  vague  and  indefinite  to  put  the  name  beyond  the  forbidden  limit. 
The  discussion  by  Judge  Peckham  is  thoroughly  applicable  to  the  in- 
stant controversy.  Keasbey  v.  Bromo,  etc.,  Wks.,  142  N.  Y.  467,  474, 
476,  37  N.  E.  476,  40  Am.  St.  Rep.  623.  A  very  similar  case  is  that 
concerning  "Lacto  Bacilline."  Application  of  La  Societe  Ferment,  81 
L.  J.  R.  724.^  In  Ludington  v.  Leonard,  127  Fed.  155,  62  C.  C.  A.  269, 
it  was  specially  urged  upon  the  Circuit  Court  of  Appeals  of  the  Second 
Circuit  that  the  name  "carroms"  as  applied  to  a  game  resembling  bil- 
liards was  either  too  accurately  descriptive  or  too  deceptive  and  mis- 
leading to  be  exclusively  used  even  under  the  secondary  meaning 
theory;  but  the  contention  was  not  upheld.  Perhaps  the  controlling 
distinction  cannot  be  better  expressed  than  was  done  by  Judge  Sho- 

2  This  case  Is  more  fully  reported  in  the  OflBcial  Journal  of  the. Patent  Of- 
fice, **Reports  of  Patent  and  Trade-Mark  Cases,  Vol.  29,"  before  Justice  Joyce^ 
at  p.  149,  and  on  appeal,  at  p.  497,  Justice  Joyce  was  reversed.  These  reports 
are  in  the  old  English  method,  and  the  discussions  between  court  and  coun> 
sel  cover  every  phase  of  the  question. 
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waiter  when  he  said  (American  Fiber  Chamois  Co.  v.  De  Lee  [C.  C] 
67  Fed.  329,  331): 

"If  said  words,  as  here  combined,  have  any  sense,  as  descriptive  of  the  class 
of  goods  in  question,  it  is  not  so  pronounced,  obvious,  and  usual  as  to  nrake 
said  combined  words  unfit,  inappropriate  or  misleading,  as  a  name,  sign, 
or  mark  of  origin  of  complainant's  goods." 

Cases  like  Standard  Co.  v.  Trinidad  Co.,  220  U.  S.  446,  31  Sup.  Ct. 
456,  55  L.  Ed.  536,  are  sharply  distinguishable.  In  that  case,  it  was 
found  as  a  fact  that  the  word  involved,  "Rubberoid,"  was  in  common 
dictionary  use  as  an  adjective,  so  that  it  was  merely  descriptive. 
There  was  no  room  for  it  to  carry  any  arbitrary  character  in  addition. 
This  feature,  with  its  attendant  distinction,  is  typical  of  the  cases  re- 
lied upon  by  appellant.  When  it  cannot  be  said  that  the  words  "Coca 
Cola,"  from  1895  to  1905,  gave  to  the  public  "reasonably  accurate,  and 
tolerably  distinct  knowledge  as  to  what  the  ingredients"*  were,  these 
cases  relied  on  by  appellant  lose  their  pertinence. 

[4]  We  conclude  that  the  name  Coca  Cola  as  applied  to  plaintiff's 
product,  while  undoubtedly  suggestive,  is  not  so  substantially  and  real- 
ly deceptive  as  to  invalidate  the  registered  mark. 

[6]  4.  Closely  connected  with  what  has  been  said,  but  separately 
urged  by  defendant,  is  the  claim  that  because  in  compounding  its 
product  defendant  has  used  coca  leaves  in  considerable  quantity  and 
has  used  real  cola  nuts  to  furnish  the  caffeine,  it  must  be  permitted  to 
call  its  article  "Coca  Cola."  This  is  really  another  aspect  of  the  mat- 
ter already  decided.  If  the  name  is  not  so  substantially  and  definitely 
descriptive  (rather  than  suggestive)  as  to  be  deceitful  if  employed 
where  the  supposed  description  is  not  true,  it  follows  that  the  name  is 
not  so  merely  descriptive  that  its  use  remains  of  common  right  after 
public  acquiescence  for  20  years  in  plaintiff's  exclusive  appropriation. 
Analogy  is  found  in  the  illustration  above  quoted  from  counsel.  As- 
suming that  "Grape  Nuts"  had  been  exclusively  used  for  a  long  period 
as  the  distinct  name  of  a  particular  maker's  compound  food,  could  a 
newcomer  rightfully  take  away  a  part  of  the  established  trade  by  us- 
ing the  same  name  for  his  new  compound,  just  because  it  contained 
some  nuts  and  was  flavored  with  grape  juice?  To  us,  a  negative  an- 
swer seems  imperative,  and  no  less  so  in  the  instant  case. 

[8]  5.  On  the  accounting  before  the  master,  plaintiff  did  not  seek 
damages  as  such,  but  asked  an  award  of  the  profits  made  by  defendant. 
No  question  arises  except  that  presented  by  the  fact  that  Mr.  Fletcher, 
the  general  manager  of  defendant  corporation,  received  during  the  in- 
fringing period  a  salary  of  $2,700.  If  defendant  was  entitled  to  credit 
for  this  salary  as  a  part  of  its  operating  expenses,  there  were  no  prof- 
its ;  if  the  item  was  an  improper  credit,  there  was  a  balance  of  profit  to 
be  recovered.  Without  question,  the  defendant  was  an  actual  corpora- 
tion organized  in  the  regular  way  for  business  purposes.  It  succeeded 
to  Mr.  Fletcher's  private  business.  He  actively  caused  it  to  be  organ- 
ized, and  he  became  and  continued  president  and  general  manager. 
Two-thirds  of  the  capital  was  contributed  by  others,  and  Mr.  Fletcher 

>  Judge  Peckham's  language  in  Keasby  v.  Bromo,  etc.,  Wks. 


Digitized  by 


Google 


46  132  O.  C.  A.  REPORTS 

did  not  have  the  control  of  the  corporation,  except  by  sufferance  of  the 
majority  of  the  stockholders.  There  is  no  claim  that  the  corporation 
was  a  mere  sham  or  subterfuge  brought  into  existence  to  cover  up  his 
individual  activities.  Under  these  circumstances,  and  when  the  only 
question  is  the  amount  of  profits  which  the  corporation  actually  made, 
justice  to  the  majority  stockholders,  if  no  other  reason,  requires  that 
his  fair  and  reasonable  salary  be  treated  like  any  other  disbursement. 
The  District  Judge  was  right  in  concluding  that  there  was  no  profit. 

[7]  6.  The  plaintiff  moved  to  dismiss  defendant's  appeal  from  the 
interlocutory  decree  for  injunction,  because  the  appeal  was  not  taken 
within  60  days;  and,  as  this  motion  raises  a  question  of  our  jurisdic- 
tion, it  must  be  considered.  The  interlocutory  decree  awarding  in- 
junction and  making  a  reference  to  take  an  account  of  damages  was 
entered  July  29,  1912.  The  master's  report  was  filed  October  8th; 
defendant  excepted,  and  the  final  order  of  the  court  on  the  exceptions 
was  dated  November  25th.  This  order  made  no  reference  in  terms  to 
the  order  of  July  29th,  and  was,  in  terms,  confined  to  the  sustaining 
of  one  exception,  the  overruling  of  another,  an  adjudication  that  the 
plaintiff  had  failed  to  establish  any  damages,  and  a  disposition  of  the 
costs.  November  1 1th,  the  defendant  had  claimed  and  had  been  allow- 
ed "an  appeal  from  the  decree  of  July  29th,"  and  had  assigned  errors 
thereon,  but  the  citation  was  not  issued  nor  the  bond  on  appeal  approv- 
ed until  November  26th.  Clearly  the  decree  of  July  29th  did  not  be- 
come final  until  the  order  of  November  25th.  This  last  order  might 
well  have  repeated,  in  terms  or  by  reference,  the  provisions  of  the  or- 
der of  July  29th,  so  that  there  would  have  been  one  complete,  final 
decree,  and  we  think  this  would  have  been  according  to  the  most  care- 
ful practice ;  but  the  order  of  November  25th  necessarily  has  this  ef- 
fect, and  operates  to  redeclare  the  adjudications  which,  up  to  that  time, 
had  been  interlocutory  and  within  the  control  of  the  court,  and  which 
then,  for  the  first  time,  became  final.  The  defendant  then  had  six 
months  within  which  to  appeal  from  any  part  of  this  consolidated  final 
decree.  Loveland's  Appellate  Jurisdiction,  467,  468;  Grant  Co.  v. 
Laird  Co.,  212  U.  S.  445,  29  Sup.  Ct.  332,  53  L.  Ed.  591.  Inasmuch  as 
the  appeal  which  defendant  did  take  was  not  perfected  until  after  this 
final  decree  had  been  entered,  we  think  it  may  properly  he-  treated  as 
having  been  taken  from  that  decree.  No  prejudicial  irregularity 
comes  from  the  fact  that  July  29th  was  named  as  the  date  of  the  de- 
cree from  which  appeal  was  taken  and  to  which  error  was  assigned. 
It  would  have  been  absolutely  accurate  to  appeal  "from  the  decree  of 
July  29th  as  re-entered  on  November  25th,"  and  this  is  the  substantial 
effect  of  what  was  done.  The  same  result  is  reached  by  considering 
that  the  time  for  appeal  from  the  decree  of  July  29th  (under  section  1 1 
of  the  Circuit  Court  of  Appeals  Act  [Act  March  3,  1891,  c.  517,  26  Stat. 
829;  U.  S.  Comp.  St.  1901,  p.  552],  as  distinguished  from  one  under 
section  129  of  the  Judicial  Code  [Act  March  3,  1911,  c.  231,  36  Stat. 
1134;  U.  S.  Comp.  St.  Supp.  1911,  p.  194])  did  not  begin  to  run  un- 
til November  25th.  Tl^at  the  appeal  was  prayed  and  allowed  pre- 
maturely and  before  the  effective  entry  of  the  decree  appealed  from  is 
not  a  fatal  irregularity.    For  this  purpose,  these  preliminary  steps  may 
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be  treated  as  speaking  as  of  the  day  when  they  became  fully  effective 
by  the  perfecting  of  the  appeal.  The  motion  to  dismiss  must  therefore 
be  denied. 

Upon  both  appeals,  the  judgment  below  is  affirmed. 


(215  Ve6.  535) 

UNITED  STATES  v.  FORTY  BARRELS  AND  TWENTY  KEGS  OB 

COCA  COLA. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  13,  1914.) 

No.  2415. 

1.  Statutes  (§  184*) — Constbuction — Legislative  Intent. 

In  applying  a  statute  to  particular  facts,  and  when  It  becomes  neces- 
sary to  construe  language  to  which  the  parties  give  different  meanings, 
the  court  have  In  mind  the  essential  scope  and  purpose  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  262;  Dea  Dig. 
S  184.*] 

2.  Food  (§  2*) — Food  and  Drugs  Act — Construction — Purpose. 

The  purpose  of  the  Food  and  Drugs  Act  (Act  June  30,  1906,  c  31)15, 
34  Stat  768  [U.  S.  Comp.  St  Supp.  1911,  p.  1354J),  entitled,  **An  act  for 
preventing  the  manufacture,  sale  or  transportation  of  adulterated  or  mis- 
branded  or  poisonous  or  deleterious  foods,"  etc.,  and  prohibiting  inter- 
state commerce  in  any  article  which  is  adulterated  or  misbranded,  de- 
fining an  article  deemed  to  be  adulterated  or  misbranded,  providing  for 
the  seizure  and  forfeiture  of  offendinp  articles,  and  prohibiting  importa- 
tions from  foreign  countries  of  food  adulterated  or  misbranded  or  other- 
wise dangerous  to  the  health  of  the  people,  is  to  prevent  fraud  and  de- 
ception, so  that  a  purchaser  can  obtain  the  thing  he  supposes  he  is  ob- 
taining, rather  than  the  protection  of  the  public  health  to  the  extent  of 
preventing  a  purchaser  from  deliberately  and  intentionally  buying  a  par- 
ticular food  which  is  what  it  purports  to  be,  though  a  jury  may  think  it 
deleterious. 

[Ed.  Note. — For  other  cases,  see  Food,  Cent  Dig.  §  2 ;    Dec.  Dig.  §  2.*] 

3.  Food  (§  5*) — Food  and  Drugs  Act — Construction — "Added." 

The  word  "added"  in  Food  and  Drugs  Act,  §  7,  declaring  that  an  article 
shall  be  deemed  to  be  adulterated  if  it  contain  any  added  poisonous  or 
other  added  deleterious  Ingredient  which  may  render  the  article  injurious 
to  health.  Implies  the  existence  of  a  standard,  and  an  element  necessarily 
used  to  create  a  standard  is  not  "added,"  and  caffeine,  forming  a  valuable 
constituent  of  Coca  Cola,  made  up  of  water,  sugar,  caffeine,  phosphoric 
acid,  glycerine,  lime  juice,  coloring,  and  flavoring  matter,  is  not  "added," 
where  for  15  years  before  the  act  the  article  containing  all  the  ingredients 
had  been  widely  used. 

[Ed.  Note. — For  other  cases,  see  Food,  Cent  Dig.  §  1;   Dec.  Dig.  §  5.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  174,  175.] 

4.  Food  (f  5*) — Food  and  Drugs  Act — Construction — "Added." 

The  court.  In  construing  the  Food  and  Drugs  Act  §  7,  cl.  5,  declaring 
that  an  article  shall  be  deemed  to  be  adulterated  if  it  contain  any  added 
poisonous  or  other  added  deleterious  ingredient  which  may  render  the 
article  injurious  to  health,  must  give  effect  to  the  word  "added,"  and  not 
construe  the  clause  in  the  same  way  that  an  almost  Identical  clause  re- 
lating to  confectionery  with  the  exception  of  the  omission  of  the  word 
"added"  must  be  construed,  for  the  court  must  give  effect  to  all  the  words 
of  a  statute  in  their  ordinary  sense. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent.  Dig.  §  1 ;  Dec.  Dig.  §  5.*] 


*For  other  cases  see  same  topic  &  §  number  tn  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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5.  Food  (|  5*) — Food  and  Dbuos  Act — Construction — "Added.** 

The  test  whether  a  deleterious  Ingredient  Is  added  to  an  article  of  food 
within  Food  and  Drugs  Act  (Act  June  30,  1906,  c.  3915,  84  Stat.  709  [U. 
S.  Comp.  St  Supp.  1911,  p.  1356])  §  7,  declaring  that  an  article  shall  be 
deemed  adulterated  If  It  contain  any  added  poisonous  or  deleterious  In- 
gredient, depending  on  whether  the  ingredient  is  in  Its  natural  or  in  an 
artificial  form,  may  often  be  a  useful  aid  in  applying  and  Interpreting  the 
statute,  but  It  cannot  be  applied  where  artificially  compounded  foods  are 
under  consideration. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  {  1 ;   Dec.  Dig.  S  5.*] 

6.  Food  (J  5*) — ^Food  and  Drugs  Act— Construction — "Added." 

The  court.  In  construing  the  phrase  "added  poisonous  or  added  dele- 
terious ingredient,"  In  Food  and  Drugs  Act,  §  7,  cl.  5,  declaring  that  an 
article  shall  be  deemed  to  be  adulterated  if  It  contain  any  added  poisonous 
or  other  added  deleterious  Ingredient,  must  consider  section  8,  providing 
that  an  article  of  food  which  does  not  contain  any  added  poisonous  or 
deleterious  ingredient  shall  not  be  deemed  to  be  adulterated  or  mis- 
branded,  in  specified  cases,  and,  when  so  construed,  the  act  requires  a 
standard  before  there  can  be  any  added  ingredient  or  adulteration. 

[Ed.  Note. — For  other  cases,  see  Food,  Cent  Dig.  {  1 ;   Dec.  Dig.  {  5.*} 

7.  Food  (§  5*) — Food  and  Drugs  Act — Construction — ^Added. 

The  Food  and  Drugis  Act,  entitled  "An  act  for  preyenting  the  manufac- 
ture, sale,  or  transportation  of  adulterated  or  mlsbranded  or  poisonous  or 
deleterious  foods,"  maizes  no  distinction  between  compounds  known  at  its 
date  and  those  thereafter  devised,  but  the  act  does  not  absolutely  forbid 
the  use  in  any  compound  of  any  element  that  a  Jury  may  call  deleterious, 
but  Congress,  having  selected  and  regulated  the  use  of  those  things 
known  to  be  particularly  dangerous,  has  not  wholly  forbidden  other  things 
from  which  no  serious  danger  need  be  anticipated. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  {  1;  Dec.  Dig.  §  5.*] 

8.  Food  (§  5*) — Food  and  Drugs  Act — Construction — "Added." 

The  word  "added"  in  Food  and  Drugs  Act  §  7,  declaring  that  any  arti- 
cle shall  be  deemed  adulterated  if  it  contain  any  added  poisonous  or  other 
added  deleterious  Ingredient  may  be  construed  as  being  used  with  ref- 
erence to  a  possibly  deleterious  food  ingredient  beyond  the  quantity  in 
which  the  ingredient  is  normally  found  in  usual  or  customary  articles  of 
food,  and  no  such  ingrement  should  be  considered  as  added,  provided 
it  is  present  only  in  the  quantity  in  which  it  existed  in  common  articles 
of  food  generally  known,  and  so  construed,  cafl!elne,  forming  an  in- 
gredient of  Coca  Cola,  and  in  less  amount  than  common  In  coffee,  is  not 
an  added  deleterious  ingredient 

[Ed.  Note. — For  other  cases,  see  Food,  Cent  Dig.  |  1;   Dec.  Dig.  {  5.*] 

9.  Food  (§  15*) — Food  and  Drugs  Act — Misbranding. 

Under  the  Food  and  Drugs  Act,  {  8,  declaring  that  an  article  of  food 
which  does  not  contain  any  added  poisonous  or  deleterious  ingredients 
shall  not  be  deemed  to  be  mlsbranded  in  specified  cases,  a  compound  sold 
under  the  distinctive  name  of  Coca  Cola,  which  Is  a  distinctive  name  of 
the  product  of  the  manufacturer  thereof  and  of  nothing  else,  Is  not  mis- 
branded,  "Coca"  being  indicative  of  one  article,  "Cola"  being  indicative 
of  another  distinct  article,  and  the  combination  not  being  descriptive  of 
any  substance  or  combination  known  until  adopted  by  the  manufacturer, 
and  still  unknown  as  an  appellation  for  any  other  substance  on  the 
market. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  §  14;  Dec.  Dig.  {  15.* 
What  constitutes  a  violation  of  pure  food  regulations,  see  note  to  Brina 
V.  United  States,  105  C.  C.  A.  559.] 

*For  other  cases  see  same  topic  ft  8  number  in  Dec.  6  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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In  Error  to  the  District  Court  o£  the  United  States  for  the  Eastern 
District  of  Tennessee ;  Edward  T.  Sanf ord,  Judge. 

Libel  by  the  United  States  for  condemnation  of  40  barrels  and  20 
kegs  of  Coca  Cola,  the  Coca  Cola  Company  claimant.  There  was  a 
judgment  (191  Fed.  431)  denying  relief,  and  the  United  States  brings 
error.    Affirmed. 

W.  B.  Miller  and  Lewis  M.  Coleman,  U.  S.  Atty.,  both  of  Chatta- 
nooga, Tenn.,  for  the  United  States. 

J.  B.  Sizer,  of  Chattanooga,  Tenn.,  and  Harold  Hirsch,  of  Atlanta, 
Ga.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  This  proceeding  was  brought  by  the 
United  States  to  condemn  a  quantity  of  syrup  called  Coca  Cola.  For- 
feiture was  claimed  under  the  Pure  Food  Law  (34  U.  S.  S.  L.  768), 
because  the  syrup  was  said  to  be  adulterated  and  misbranded.  The 
case  was  tried  at  great  length  before  a  jury;  at  the  conclusion  of  the 
trial,  the  government  withdrew  certain  issues,  and  upon  the  two  re- 
maining matters,  the  court  instructed  a  verdict  for  the  Coca  Cola  Com- 
pany, the  claimant  of  the  property.  The  sole  question  presented  by 
this  writ  of  error  is  whether  there  was  any  evidence  tending  to  show 
that  the  article  was  either  adulterated  or  misbranded  within  the  prohi- 
bition of  the  act.  The  facts  presented  and  the  questions  involved  are 
so  well  set  out  by  the  District  Judge  in  his  carefully  prepared  opinion 
(191  Fed.  431)^  that  we  refrain  from  further  preliminary  statement. 
The  sections  and  clauses  of  the  act  which  it  seems  may  have  some  bear- 
ing on  the  question  before  us  are  given  in  the  margin.* 

1  The  parts  of  the  libel  voluntarily  dismissed  by  the  government  were  those 
matters  numbered  4  and  5  in  the  District  Judge's  opinion;  the  statement  on 
page  440  of  191  Fed.  is  erroneous  in  this  respect 

2  **Sec.  6.  ♦  *  ♦  the  term  *food,*  as  used  herein,  shall  include  all  articles 
used  for  food,  drink,  confectionery  or  condiments,  by  man  or  other  animals, 
whether  simple,  mixed  or  compound. 

•*Sec.  7.  That,  for  the  purposes  of  this  act,  an  article  shall  be  deemed  to  be 
adulterated  ♦  ♦  ♦  in  the  case  of  food  ♦  ♦  ♦  third,  if  any  valuable 
constituent  of  the  article  has  been  wholly  or  in  part  abstracted  ♦  ♦  ♦ 
fifth,  if  it  contain  any  added  poisonous  or  other  added  deleterious  ingredient 
which  may  render  such  article  injurious  to  health. 

*'Sec.  8.  That  the  term  'misbranded'  as  used  herein,  shall  apply  to  all  drugs 
or  articles  of  food  or  articles  which  enter  into  the  composition  of  food,  the 
package  or  label  of  which  shall  bear  any  statement,  design  or  device  regard- 
ing such  article  or  ingredients  or  substance  contained  therein  ^Ifhich  shall  be 
false  or  misleading  in  any  particular  ♦  ♦  ♦  that  for  the  purposes  of  this 
act,  an  article  shall  also  be  deemed  to  be  misbranded  ♦  ♦  ♦  in  the  case  of 
food:  First,  if  It  be  In  imitation  of  or  offered  for  sale  under  the  distinctive 
name  of  another  article.  Second,  if  it  be  labeled  or  branded  so  as  to  deceive 
or  mislead  the  purchaser  ♦  ♦  ♦  or  if  it  fall  to  bear  a  statement  on  the 
label  of  the  quantity  or  proportion  of  any  morphine,  opium,  heroin,  alpha  or 
beta  eucane,  chloroform,  cannabis  Indlca,  chloral  hydrate  or  acetanilid  or 
any  derivative  or  proportion  of  any  such  sul  stances  contained  therein.  ♦  ♦  ♦ 
Fourth,  if  the  package  containing  it  or  its  label  shall  bear  any  statement,  de- 
sign or  device  regarding  the  ingredients  or  the  substance  contained  therein, 
which  statement,  design  or  device  shall  be  false  or  misleading  in  any  particu- 
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[1,  2]  In  applying  a  statute  to  particular  facts  and  where  it  be- 
comes necessary  to  construe  language  to  which  opposing  sides  give 
different  meanings,  it  is  vital  to  have  in  mind  the  essential  scope  and 
purpose  of  the  act.  The  present  case  well  illustrates  the  importance  of 
this  consideration.  Much  of  the  government's  contention  as  to  the  ex- 
tent of  the  prohibitions  here  found  rests  upon  the  theory  that  Congress 
intended  to  protect  the  public  health  by  preventing  (to  the  extent  of 
the  constitutional  power  resting  in  the  commerce  clause)  the  sale  or 
transportation  of  deleterious  foods.  The  opposing  contention  denies 
this  broad  purpose  and  concedes  only  the  intent  to  prevent  any  fraud 
or  deception  in  the  sale  of  foods.  The  title  to  the  act  is  broad  enough 
to  support  the  government's  utmost  claim  as  to  general  purpose.  It 
is,  "An  act  for  preventing  the  manufacture,  sale,  or  transportation  of 
adulterated  or  misbranded  or  poisonous  or  deleterious  foods,"  etc. 
If  there  was  nothing  in  the  body  of  the  act  expressly  prohibiting  the 
sale  of  deleterious  food,  qua  deleterious,  this  title  would  furnish  some 
reason  for  expanding  in  that  direction  any  terms  of  prohibition  there 
might  be  ambiguous  enough  to  permit  the  implication  (Goodlett.v.  L. 
&  N.  R.  R.,  122  U.  S.  391,  408,  7  Sup.  Ct.  1254,  30  L.  Ed.  1230) ;  but 
we  find  in  section  11,  which  relates  solely  to  importations  from  for- 
eign countries,  an  express  direction  that  such  importation  shall  be 
wholly  forbidden  if  the  food  is  adulterated  or  misbranded  "or  is  other- 
wise dangerous  to  the  health  of  the  people  of  the  United  States."  We 
have  therefore  a  provision  which  responds  to  the  call  of  the  title  in 
this  particular  and  makes  it  unnecessary  to  resort  to  any  otherwise  un- 
justifiable construction  for  the  mere  purpose  of  giving  some  effect  to 
all  parts  of  the  title.  With  the  exception  of  this  clause  of  section  11, 
every  other  directly  or  indirectly  prohibitory  clause  of  the  act  relates 
to  articles  which  carry  the  taint  of  deception  and  fraud  by  being  adul- 
terated or  misbranded.  Section  2  prohibits  interstate  commerce  in 
any  article  "which  is  adulterated  or  misbranded,  within  the  meaning  of 
this  act"  and  subsequent  clauses  of  the  same  section  refer  to  "any 
such  article  so  adulterated  or  misbranded  within  the  meaning  of  this 
act,"  and  to  "any  such  adulterated  or  misbranded  foods."  The  expert 
examination  provided  for  by  section  4  is  to  determine  "whether  such 
articles  are  adulterated  or  misbranded."  Section  7  defines  when,  for 
the  purposes  of  the  act,  an  article  shall  be  deemed  to  be  adulterated, 
and  section  8  defines  the  term  "misbranded"  as  used  in  the  act,  and 
specifies  when,  for  the  purposes  of  the  act,  an  article  shall  be  deemed 

lar;  provided  that  an  article  of  food  which  does  not  contain  any  added 
poisonous  or  deleterious  ingredients  shaU  not  be  deemed  to  be  adulterated  or 
misbranded  In  the  following  cases:  First,  In  the  case  of  mixtures  or  com- 
pounds which  may  be  now  or  from  time  to  time  hereafter  known  as  articles 
of  food  under  their  own  distinctive  names  and  not  an  Imitation  of  or  offered 
for  sale  under  the  distinctive  name  of  another  article,  if  the  name  be  accom- 
panied on  the  same  label  or  brand,  with  a  statement  of  the  place  where  said 
article  has  been  manufactured  or  produced.  Second,  ♦  ♦  ♦  and  provided 
further  that  nothing  In  this  act  shall  be  construed  as  requiring  or  compelling 
proprietors  or  manufacturers  of  proprietary  foods  which  contain  no  unwhole- 
some added  Ingredient,  to  disclose  their  formulas,  excepting  so  far  as  the 
provisions  of  this  act  may  require  to  secure  freedom  from  adulteration  or  mis- 
branding." 
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to  be  misbranded.  Section  9  prescribes  a  certain  immunity  from  prose- 
cution when  there  is  a  guaranty  to  the  effect  that  the  article  is  not 
adulterated  or  misbranded  within  the  meaning  of  the  act.  Section  10 
provides  for  the  seizure  and  forfeiture  of  the  offending  articles,  but 
its  effect  is  limited  to  an  article  which  is  adulterated  or  misbranded 
within  the  meaning  of  the  act.  A  subsequent  clause  of  section  10  fur- 
nishes some  superficial  support  for  the  broader  theory  of  the  purpose 
of  the  act  by  providing  for  the  disposition  of  the  offending  article,  if 
it  "is  condemned  as  being  adulterated  or  misbranded  or  of  a  poisonous 
or  deleterious  character  within  the  meaning  of  this  act*' ;  but  this  sup- 
port is  only  superficial,  because  the  power  to  condemn,  given  by  the 
first  part  of  section  10,  rests  on  the  finding  that  the  article  is  "adulter- 
ated or  misbranded."  This  general  reference  to  a  poisonous  or  dele- 
terious character  as  ground  of  condemnation  must  be  to  instances 
where  that  character,  by  incorporation  into  the  article,  causes  the  fatal 
adulteration  or  misbranding.  Considering  all  these  parts  of  the  act, 
together  with  its  title,  we  cannot  doubt  that,  so  far  as  its  general  pur- 
pose and  intent  furnish  any  aid  for  interpretation,  that  general  pur- 
pose and  intent  must  be  deemed  to  be  the  prevention  of  fraud  and 
deception,  so  that  the  purchaser  can  get  the  thing  he  has  a  right  to  sup- 
pose he  is  getting,  rather  than  the  protection  of  the  public  health  to 
the  extent  of  preventing  the  purchaser  from  deliberately  and  intention- 
ally buying  a  particular  food  which  is  what  it  purports  to  be,  even 
though  a  jury  might  think  it  "deleterious."  If  argument  were  needed 
to  sustain  this  conclusion,  it  could  be  found  in  the  provisions  as  to 
drugs.  Foods  and  drugs  are  put  on  the  same  basis  throughout,  save  as 
to  matters  of  definition,  and  some  detailed  requirements.  There  can  be 
no  room  to  suppose  that  the  act  was  intended  to  prohibit  broadly  the 
sale  of  all  deleterious  foods  and  not  to  prohibit  with  equal  breadth  the 
sale  of  all  poisonous  drugs.  The  latter  supposition  is  impossible,  and 
so  the  former  cannot  be  accepted.  Further  support  will  be  found  in 
the  provisions  which,  by  necessary  implication,  permit  the  sale  of  foods 
containing  cocaine,  morphine,  and  the  like,  provided  the  purchaser  is 
properly  advised  of  the  contents.  These  views  of  the  general  pur- 
pose of  the  act  have  been  accepted  by  the  decisions,  so  far  as  they  go. 
Savage  v.  Jones,  225  U.  S.  501,  533,  535,  32  S'up.  Ct.  501,  56  L.  Ed. 
1182;  McDermott  v.  Wisconsin,  228  U.  S.  115,  131,  33  Sup.  Ct.  431, 
57  L.  Ed.  754,  47  L.  R.  A.  (N.  S.)  984;  United  States  v.  Lexington 
Co.,  232  U.  S.  399,  409,  34  Sup.  Ct.  337,  340  (58  L.  Ed.  658). 

The  general  language  of  the  court  in  the  last-cited  case  that  "the 
statute  was  intended  to  protect  the  public  health  from  possible  injury" 
is  not  at  all  inconsistent  with  the  view  we  have  expressed,  because  that 
language  is  used  with  reference  to  adulterations  and  the  addition  to 
known  foods  of  injurious  elements.  The  very  word  "adulterated"  im- 
ports fraud  and  deception;  it  implies  that  the  article  is  not  what  it 
purports  to  be. 

[3]  Under  the  statement  of  facts,  it  is  clear  that  the  only  question 
arising  under  section  7  is  whether  the  caffeine  in  the  Coca  Cola  is  an 
"added  poisonous  or  other  added  deleterious  ingredient  which  may 
render  such  article  injurious  to  health";  and,  under  the  assumption 
made  by  the  District  Judge,  of  which  the  government  cannot  com- 
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plain,  and  which  we  here  adopt,  but  only  for  the  purposes  of  this  opin- 
ion— i.  e.,  that  there  was  evidence  requiring  submission  to  the  jury  to 
the  eflfect  that  caflfeine  is  a  poisonous  or  deleterious  ingredient  which 
may  render  the  Coca  Cola  injurious  to  health — it  is  equally  clear  that 
the  turning  point  is  whether  it  can  be  said,  or  whether  a  jury  could  be 
permitted  to  say,  that  the  caffeine  was  "added"  within  the  meaning  of 
this  clause. 

It  is  impossible  intelligently  to  conceive  the  meaning  of  "added," 
unless  we  suppose  a  base  upon  which  the  addition  is  placed,  and  we 
at  once  meet  the  question :  If  caffeine  is  the  addition,  what  is  the  base? 
For  15  years  before  the  passage  of  the  act.  Coca  Cola  had  been  an  ex- 
isting article  of  food  (within  the  statutory  definition  of  "food"),  and 
in  the  latter  10  years  of  that  period  it  had  been  one  of  the  most  widely 
known  and  used  articles  of  its  general  class.  It  was  a  compound ;  it 
had  no  distinctive  base  (unless  water,  by  reason  of  its  larger  propor- 
tion) ;  it  was  made  up  of  water,  sugar,  caffeine,  phosphoric  acid,  glyc- 
erine, lime  juice,  coloring  matter,  flavoring  matter  and  "merchandise 
No.  5."  Each  of  these  elements  is  more  or  less  important ;  there  seems 
to  be  no  method  of  determining  their  relative  importance ;  but  if  any 
one  may  be  rejected  as  comparatively  negligible  or  secondary  or  non- 
characteristic,  that  one  is  not  caffeine.  In  the  manufacturing  process, 
water  and  sugar  are  boiled  to  make  a  syrup ;  this  boiling  is  repeated ; 
then  caffeine  is  "added,"  and  then  the  syrup  is  boiled  once  or  twice 
more ;  the  syrup  is  then  put  into  a  cooling  tank  and  then  into  a  mix- 
ing tank  in  which  the  remainder  of  the  process  is  carried  on,  and  in 
which  the  other  elements  become  part  of  the  ultimate  combination.  It 
is  plain  as  may  be  that  without  caffeine  the  mixture  would  not  be  Coca 
Cola,  and  the  purchaser  who  had  been  using  it  in  its  standard  form  15 
years  when  the  act  was  passed,  and  who  might  then  buy  an  article  of 
the  same  name  which  did  not  contain  any  caffeine,  would  rightfully 
think  that  he  was  deceived ;  and  yet  it  is  said  that  the  act  intended  to 
prevent  misleading  the  public  is  violated  unless  the  public  is  thus  mis- 
led. 

It  is  another  form  of  the  same  thought  to  say  that  the  mere  use  of 
the  word  "adulterate"  or  "added"  implies  the  existence  of  a  standard, 
and  it  is  a  contradiction  in  terms  to  say  that  the  use  of  an  element 
necessary  to  constitute  the  standard  is  an  adulteration  of,  or  addition 
to,  the  standard ;  but  to  this  contradiction,  the  argument  for  the  gov- 
ernment necessarily  leads.  So,  further,  we  find  that  clause  3  of  that 
division  of  section  7  relating  to  foods  declares  adulteration  if  any  val- 
uable constituent  has  been  abstracted.  Caffeine  is  a  valuable  constitu- 
ent. If  it  is  omitted,  the  article  is  adulterated,  and  if  it  is  included, 
the  article  is  adulterated.    We  must  break  clause  3,  to  keep  clause  5. 

[4]  It  is  urged  that  in  case  of  a  compound  article  each  element  is, 
in  a  proper  sense,  "added,"  and  so,  if  any  element  is  deleterious,  it  is 
an  "added  deleterious  ingredient."  This  position  not  only  depends  in 
part  upon  what  we  have  thought  an  erroneous  view  of  the  general  pur- 
pose of  the  statute,  but  it  destroys  all  force  in  the  word  "added"  and 
gives  clause  5  of  that  part  of  section  7  relating  to  food  precisely  the 
same  meaning  as  if  it  read  "if  it  contain  any  poisonous  or  other  dele- 
terious ingredient,"  etc.    The  deliberate  and  careful  insertion  of  the 
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word  "added"  before  the  word  "poisonous"  and  again  before  the  word 
"deleterious,"  while  the  word  is  omitted  in  the  preceding  almost  iden- 
tical clause  relating  to  confectionery,  cannot  be  treated  as  accidental 
or  meaningless.  So  to  do  would  violate  the  settled  rule  of  construction 
which  requires  us  to  "give  full  effect  to  all  the  words  in  their  ordinary 
sense"  (Bend  v.  Hoyt,  13  Pet.  263,  10  L.  Ed.  154),  and  requires  that 
"signification  and  effect  shall,  if  possible,  be  carried  to  every  word" 
(Washington  Co.  v.  Hoffman,  101  U.  S.  112,  115  [25  L.  Ed.  782]), 
and  declares  it  the  "duty  of  the  court  to  give  effect,  if  possible,  to  every 
clause  and  word  of  a  statute,  avoiding,  if  it  may  be,  any  construc- 
tion which  implies  that  the  Legislature  was  ignorant  of  the  meaning 
of  the  language  it  employed"  (Montclair  v.  Ramsdell,  107  U.  S.  147, 
152,  2  Sup.  Ct.  391,  395  [27  L.  Ed.  431]). 

[5]  Again,  it  us  urged  that  the  true  test  whether  the  deleterious  in- 
gredient is  "added"  is  whether  this  ingredient  is  in  its  natural  or  in  an 
artificial  form.  This  criterion  is  supposed  to  find  support  in  statements 
made  during  the  Congressional  debates,  and  in  the  well-known  fact 
that  many  natural  articles  of  food,  like  fruits,  contain  elements  which 
in  the  combination  formed  by  the  complete  fruit  are  not  materially 
harmful,  but  which,  when  extracted  and  administered  separately,  may 
be  injurious.  This  criterion  may  often  be  a  useful  aid  in  applying  and 
interpreting  the  statute,  but  to  apply  it  as  a  hard  and  fast  rule  where 
artificially  compounded  foods  are  under  consideration  comes  to  saying, 
in  the  case  before  us,  that  if  coffee  berries  or  tea  leaves,  or,  we  take 
it,  the  complete  extract  of  coffee  berries  or  tea  leaves,  containing  the 
amount  of  caffeine  now  in  question,  were  put  into  the  compound  in  its 
manufacture,  there  would  be  no  violation  of  the  law,  but  that  if  the 
caffeine,  and  that  only,  which  was  in  these  same  coffee  berries  or  tea 
leaves,  or  in  some  other  natural  product,  is  put  into  the  syrup,  the  law 
is  broken.  Alcohol  surely  might  be  considered  a  "deleterious  ingre- 
dient" if  caffeine  may  be ;  but  can  we  suppose  that  a  compound  food 
would  be  obnoxious  to  this  law  if  it  contained  5  per  cent,  of  alcohol 
purchased  in  the  market  ready  distilled  and  yet  that  a  compound  oth- 
erwise the  same  would  be  within  the  approval  of  the  law  though  it 
contained  25  per  cent,  of  alcohol  distilled  from  grain  during  the  pro- 
cess of  making  the  compound?  There  has  been  much  controversy 
whether  "blended  whisky"  could  be  sold  under  that  name,  but  it  has 
never  been  thought  to  be  forbidden  merely  because  its  alcohol  was  an 
"added"  ingredient.  Many  wines  are  "fortified"  by  adding  alcohol, 
and  these  may  be  obnoxious  to  the  law  for  other  reasons ;  but  if  the 
theory  now  under  consideration  is  correct,  they  could  not  be  sold  at 
all,  no  matter  how  labeled.  This  theory  must  even  lead  us  to  say  that 
if  a  ground  or  pulverized  coffee  or  a  coffee  extract  is  so  deficient  in 
caffeine  as  to  be  below  standard,  the  law  is  violated  by  adding  from  an- 
other source  caffeine  enough  to  make  the  coffee  of  full  normal  strength, 
or  to  say  that  it  is  a  vital  distinction  whether  the  citric  acid  contained 
in  any  familiar  and  popular  acid  beverage  is,  at  the  time  of  compound- 
ing, squeezed  from  a  lemon  or  poured  from  a  bottle.  We  cannot  fol- 
low the  argument  which  brings  us  to  those  results.  Not  only  is  it 
without  basis  in  the  statute,  but  it  lacks  inherent  cogency. 


Digitized  by 


Google 


54  132  G.  C.  A.  REPORTS 

[B]  We  get  from  section  8  some  help  on  the  proper  meaning  of 
the  phrase  "added  poisonous  or  deleterious  ingredient/'  because  un- 
questionably the  two  sections  must  be  construed  together  and  the  same 
phrase  should  have  the  same  construction  in  each.  The  proviso  of 
the  fourth  paragraph  of  that  part  of  section  8  relating  to  food  seems  to 
be  drawn  with  express  reference  to  situations  like  the  present.  Con- 
gress must  have  known  that  many  proprietary  articles  of  food  and 
drugs  were  upon  the  market  under  proprietary  or  trade  names,  and 
Congress  thought  fit  to  provide  that  these  things  should  not  be  deemed 
to  be  adulterated  unless  any  deleterious  ingredient  contained  therein 
was  "added."  This  recognizes  somewhat  more  expressly  than  is  done 
by  section  7  the  thought  that  the  necessity  of  a  standard  before  there 
can  be  any  adulteration  applies  as  well  to  compounds  as  to  simple  foods, 
and  then  avoids  future  difficulties  in  application  by  providing  that  the 
compound  article,  in  its  distinctive  and  known  form,  should  be  the 
standard. 

[7]  We  do  not  overlook  the  argument  that  the  act  makes  no  distinc- 
tion between  compounds  known  at  its  date  and  those  thereafter  de- 
vised, and  so  that  the  construction  which  prevents  an  inherent  element 
from  being  considered  as  "added"  leaves  the  manufacturer  at  liberty 
to  use  any  poison  he  pleases  in  making  up  his  compound  "food,"  pro- 
vided only  he  gives  to  it  and  sells  it  under  a  distinctive  name.  This 
conclusion  must,  to  some  extent,  be  granted,  yet  it  loses  most  of  its 
apparent  force  when  ^ve  remember  the  real  purpose  of  the  act  and  ob- 
serve the  express  direction  of  the  law  that  the  maker  of  a  proprietary 
food  need  not  disclose  its  contents  if  he  states  the  place  of  manufac- 
ture. It  would  seem  a  proper  provision  that  if  a  proprietary  food  con- 
tains any  ingredient  fairly  subject  to  be  called  deleterious,  the  maker 
should  disclose  on  the  label  its  presence  and  its  extent,  just  as  is  re- 
quired in  numerous  specific  instances ;  but  we  cannot  make  such  a  law. 
On  the  other  hand,  it  is  difficult  to  suppose  that  Congress  intended  ab- 
solutely to  forbid  the  use  in  any  compound  of  any  element  that  a  jury 
might  later  call  "deleterious" ;  but  it  must  be  one  thing  or  the  other. 
From  this  point  of  view,  the  prohibition  is  either  absolute  or  nonexist- 
ent. The  best  known  habit-forming  drugs  are  selected,  and  implied  per- 
mission is  given  to  allow  their  use  in  compounding  products  for  sale, 
provided  they  are  named  on  the  label ;  but  as  to  the  great  mass  of  other 
food  and  drug  elements  which  are  undoubtedly  deleterious  if  used  to 
excess,  there  is  no  provision  for  naming  them  on  the  label.  If  they  are 
within  the  definition  of  "added  deleterious  ingredient,"  they  may  never 
be  used  under  any  conditions  or  in  any  quantity  that  may  be  injurious  to 
health,  even  though  they  are  described  in  the  largest  of  letters  on  the 
outside  of  the  package.  This  way  of  reading  the  statute  would  practic- 
ally greatly  impede  the  progress  of  synthetic  chemistry  in  foods,  and  we 
think  it  distinctly  more  unreasonable  than  it  is  to  suppose  that  Congress, 
having  selected  and  regulated  the  use  of  those  things  known  to  be  par- 
ticularly dangerous,  thought  best  not  wholly  to  forbid  at  that  time  other 
things  from  which  no  serious  danger  need  be  anticipated. 

[8]  There  is  a  middle  view  which  is  sufficient  for  the  purposes  of 
this  case,  and  which  will  recognize  the  composite  meaning  of  "added 
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deleterious'*  rather  than  the  separate  meaning  of  each  word.  This 
view  is  that  in  using  the  word  "added"  with  reference  to  a  possibly 
deleterious  food  ingredient,  Congress  had  in  mind  an  addition  above 
and  beyond  the  quantity  in  which  such  ingredient  was  normally  found 
in  usual  and  customary  articles  of  food,  and  that  no  such  ingredient 
should  be  considered  as  "added"  if  it  was  present  only  in  the  quantity 
in  which  it  existed  in  these  common  articles  of  food  with  which  every 
member  of  Congress  was  familiar,  and  which  had  generally  been 
thought  wholesome.  For  example,  creosote  and  other  products  of  de- 
structive wood  distillation  are,  independently  considered,  injurious, 
but  they  have  always  been  present  in  smoked  hams.  Can  the  addition 
of  the  same  preservatives  to  the  same  extent  to  the  same  meat  be  some- 
thing that  Congress  intended  to  prohibit?  The  boric  acid,  found  in 
apples,  is  a  preservative.  If  certain  apples  which  are  to  be  preserved 
are  not  up  to  the  maximum  in  this  element,  did  Congress  intend  to  for- 
bid supplying  the  deficiency  by  the  same  element  from  another  source? 
Acetic  acid  may,  of  course,  be  injurious,  but  if,  by  its  use,  an  artificial 
vinegar  is  made  which  is  chemically  and  in  every  way  equivalent  to 
the  natural  vinegar  familiar  to  the  members  of  Congress  in  many  com- 
pounds, would  they  have  thought  of  it  as  a  deleterious  addition?  No 
example  is  so  clear  as  the  very  one  here  involved.  Every  member  of 
Congress  had  been  familiar,  from  childhood,  with  tea  and  coflfee ;  per- 
haps most  of  them  drank  one  or  the  other.  The  average  cup  of  coflfee 
contains  more  than  two  grains  of  caflfeine ;  the  average  cup  of  tea,  one 
and  one-half  grains.  A  glass  of  Coca  Cola,  as  consumed,  contains  one 
and  one-fifth  grains  of  caflfeine.  The  chemical  qualities  and  the  physio- 
logical eflfects  of  the  caflfeine  which  is  in  the  tea  or  coflfee  and  of  the  caf- 
feine which  is  in  the  Coca  Cola  are  precisely  the  same.  We  are  quite  con- 
vinced that  the  use  in  an  artificial  beverage  of  a  certain  element  which 
had  been  one  of  its  characteristic  elements  fot  many  years,  and  when 
such  use  was  in  a  less  proportion  than  the  same  element  was  known 
to  make  up  in  diflferent  natural  beverages  then  in  universal  use  and 
generally  thought  wholesome — that  such  an  element  so  employed  could 
not  have  been  within  the  meaning  of  Congress  when  it  chose  the  words 
"added  deleterious  ingredient." 

[9]  The  question  arising  under  section  8 — ^the  misbranding  section 
— is  to  be  determined  by  the  proviso  under  the  fourth  clause  relating 
to  food.  Separate  reference  to  the  first  clause  which  forbids  sale 
"under  the  distinctive  name  of  another  article"  is  unnecessary,  because 
the  same  prohibition  is  repeated  in  the  proviso  under  clause  4.  We 
have  reached  the  conclusion  that  Coca  Cola  does  not  contain  any  "add- 
ed poisonous  or  deleterious  ingredients,"  and  it  is  undisputed  that  the 
labels  carry  a  statement  of  the  place  of  manufacture.  Hence,  this 
proviso  declares  that  Coca  Cola  shall  not  be  deemed  to  be  adulterated 
or  misbranded  if  it  was  or  is  known  as  an  article  of  food  under  its 
own  distinctive  name  and  if  it  is  not  in  imitation  of  or  oflfered  for  sale 
under  the  distinctive  name  of  another  article.  It  is  an  article  of  food, 
under  the  definition  of  the  statute.  That  it  was,  at  the  time  of  the  pas- 
sage of  the  law  and  ever  since  has  been,  known  under  its  own  dis- 
tinctive name  is  too  clear  for  question,  except  as  it  is  said  that  the 
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adopted  name  cannot  be  its  distinctive  name  because  it  is  the  distinc- 
tive name  of  another  article.  Neither  is  it  said  to  be  an  imitation  of 
another  article,  except  as  these  words  also  raise  the  same  question 
whether  it  is  sold  under  the  distinctive  name  of  another  article.  Com- 
ing to  that  question,  and  just  as  on  the  subject  of  adulteration  we  must 
first  find  the  standard,  we  here  first  meet  the  inquiry:  What  is  the 
"distinctive  name  of  another  article'*  under  which  name  Coca  Cola 
is  sold?  The  record  makes  it  very  clear  to  us  that  there  is  no  such 
other  article.  No  article  except  plaintiff's  compound  is  or  ever  has 
been  sold  "under  the  distinctive  name,''  Coca  Cola  (until  defendant's  in- 
fringement). These  words  constitute  and  are  the  distinctive  name  of 
claimant's  product,  and  they  are  the  distinctive  name  of  nothing  else. 
"Coca"  is  indicative  of  one  article ;  "cola"  is  indicative  of  another,  very 
distinct,  but  "Coca  Cola"  was  not,  in  1892,  and  (save  for  the  general 
knowledge  of  plaintiff's  article)  is  not  now  intelligently  descriptive  of 
any  combination  of  the  two.  It  might  be  medicine,  food  or  drink ;  it 
might  be  to  swallow,  smoke,  or  chew.  These  associated  words  as  the 
distinctive  name  of  any  substance  or  combination  of  substances  were 
unknown  until  adopted  by  plaintiff;  that  "distinctive  name"  is  still  un- 
known as  an  appellation  for  *any  other  substance  on  the  market. 

The  burden  put  upon  the  government  to  show  that  Coca  Cola  is 
masquerading  under  the  distinctive  name  of  another  article  is  surely 
more  exacting  than  the  burden  on  one  attacking  the  trade-mark  to 
show  that  the  name  is  sufficiently  misleading  as  indicating  the  make-up 
of  the  product  so  that  it  is  an  improper  trade-mark.  We  consider  the 
latter  question  in  our  opinion  this  day  filed  in  Nashville  Syrup  Co.  v. 
Coca  Cola  Co.,  215  Fed.  527,  132  C.  C.  A.  39,  and  conclude  that  the 
name  carried  no  forbidden  deception.  We  need  not  here  repeat  that 
discussion.  If  that  conclusion  is  correct,  it  is  even  more  certain  that 
Coca  Cola  is  not  guilty  of  posing  "under  the  distinctive  name  of  an- 
other article." 

It  follows  that  the  judgment  below  must  be  affirmed. 


(215  Fed.  544) 

FISH  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit    July  10,  1914.    Rehearing  Denied 

August  11,  1914.) 

No.  loiee. 

1.  Criminal  Law  (|  3(59*) — Evidence — Evidence  Tending  to  Pbove  Prior 
Offenses. 

Where,  in  the  trial  of  a  defendant  charged  with  having  burned  a  yacht 
of  which  he  was  owner  with  intent  to  prejudice  the  insurer,  the  only 
doubtful  question  was  whether  the  fire  which  burned  the  yacht  was  set 
by  defendant,  it  was  error  to  admit  evidence  that  during  the  preceding 
14  months  an  automobile  and  another  yacht  owned  by  him  had  been 
burned,  that  both  were  overinsured,  and  that  defendant  was  heavily  in 
debt  and  without  money,  and  was  in  each  case  the  first  to  discover  the 
fire,  but  made  no  attempt  to  save  the  property;    the  only  tendency  of 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Buch  eyidence  being  to  prove  the  conmilssipD  of  crimes  by  defendant  in 
the  other  cases,  which  in  the  instant  case  was  incompetent. 

Wa.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |{  822-824; 
Dec.  Dig.  {  369.*] 

2.  Cbiminal  Law  (§  1171*) — Misconduct  of  District  Attorney — Comments 
ON  Character  of  Accused. 

Remarks  made  by  a  district  attorney  in  his  argument  to  the  jury,  reflect- 
ing upon  the  defendant's  character,  which  was  not  put  in  issue,  and  going 
beyond  any  evidence  in  the  case,  and  which  were  not  withdrawn  or  cor- 
rected when  called  to  the  attention  of  the  court  and  counsel,  held  to  con- 
stitute prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  3126,  3127 ; 
Dec.  Dig.  f  1171.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts;   Clarence  Hale,  Judge. 

Criminal  prosecution  by  the  United  States  against  John  A.  Fish. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

William  H.  Lewis,  of  Boston,  Mass.,  for  plaintiflf  in  error. 
Asa  P.  French,  U.  S.  Atty.,  of  Boston,  Mass.  (James  S.  Allen,  Jr., 
of  Boston,  Mass.,  on  the  brief),  for  the  United  States. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  The  plaintiff  in  error,  hereinafter 
called  the  defendant,  was  indicted  in  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts  for  willfully  and  corruptly 
burning  and  destroying  an  auxiliary  gasoline  schooner  yacht  called  the 
Senta,  of  which  he  was  the  sole  owner,  on  October  25,  1910,  in  Edgar- 
town  Harbor,  Mass.,  upon  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  with  intent  thereby  to  prejudice  the 
underwriters  who  had  insured  the  yacht.  The  provisions  of  law  under 
which  the  indictment  was  framed  will  be  found  in  section  300  of  the 
Criminal  Code  of  the  United  S'tates  (Act  March  4,  1909,  c.  321,  35 
Stat.  1147  [U.  S.  Comp.  St.  Supp.  1911,  p.  1678] ;  R.  S.  U.  S.  §  5365 
[U.  S.  Comp.  St.  1901,  p.  3641]).  The  jury  returned  a  verdict  of 
guilty.  The  case  is  now  here  on  the  defendant's  bill  of  exceptions,  and 
the  errors  assigned  are :  (1)  To  the  reception  of  evidence  relating  to 
two  fires  other  than  the  one  charged  in  the  indictment ;  (2)  to  the  ad- 
mission of  certain  other  evidence ;  (3)  to  the  argument  of  the  district 
attorney ;  and  (4)  to  the  refusal  of  the  court  to  give  certain  instruc- 
tions. 

The  evidence  tended  to  show  that  the  yacht,  which  for  convenience 
will  hereafter  be  spoken  of  as  the  second  Senta,  was  destroyed  by  fire 
between  2  and  3  o'clock  on  the  morning  of  October  25,  1910,  while  at 
anchor  in  Edgartown  Harbor,  and  within  a  few  hundred  yards  of  the 
shore ;  that  the  defendant  was  then  on  a  pleasure  cruise,  and  had  come 
into  the  harbor  some  two  or  three  days  before,  and  had  with  him  a 
cousin  by  marriage,  Mrs.  Williams,  a  friend,  Miss  Barnes,  and  a  crew 
consisting  of  a  sailing  master  and  three  men ;  that  on  the  afternoon  of 
October  24th  the  defendant  went  ashore  in  Edgartown,  and  while  there 
at  that  time,  or  a  day  or  so  before,  became  acquainted  with  two  men, 

*For  otber  cases  pee  same  topic  &  8  numbbr  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Osborn,  a  local  ferryman,  and  Dexter,  a  member  of  the  state  police, 
both  of  whom  he  invited  to  dinner  that  evening  on  the  yacht ;  that  Os- 
born and  Dexter  came  to  the  dinner,  and  while  they  were  there  the 
defendant  arranged  a  gunning  trip  with  Dexter,  upon  which  they  were 
to  start  at  an  early  hour  the  next  morning ;  that  Dexter  and  Osborn 
went  ashore  somewhere  between  8  and  10  o'clock ;  that  the  ladies  con- 
cluded to  retire  about  10 :30,  but  before  doing  so  requested  the  defend- 
ant to  light  the  oil  stove,  which  was  in  the  cabin,  so  that  they  might 
warm  their  feet ;  that,  after  warming  themselves  for  a  short  time,  they 
retired  to  the  stateroom  they  were  to  occupy  that  night,  which  was  sit- 
uated on  the  starboard  side  and  forward  of  the  main  cabin;  that  as 
they  did  this  the  defendant,  who  was  in  the  aft  stateroom,  on  the  port 
side  and  forward  of  the  main  cabin,  called  out  to  them  not  to  turn  out 
the  stove,  as  he  wanted  to  come  out  and  write  some  letters ;  that  when 
they  left  the  cabin  the  stove  was  about  halfway  between  their  state- 
room and  the  dining  table,  the  distance  between  the  end  of  the  table 
when  extended  and  the  partition  to  their  room  being  five  or  six  feet ; 
that  the  table  was  not  extended  when  they  retired,  and  the  stove  was 
several  feet  away  from  it;  that  the  stove  was  then  burning  and  not 
smoking;  that  previous  to  this  night  Mrs.  Williams  had  occupied  the 
stateroom  which  the  defendant  was  occupying,  but  on  this  night  she 
slept  with  Miss  Barnes,  who  was  the  regular  occupant  of  the  stateroom 
<Jn  the  starboard  side ;  that  this  change  was  made  at  the  defendant's 
request,  he  stating  that  possibly  one  of  the  guests  would  stay  aboard, 
but  neither  of  them  did,  and  neither  was  invited ;  that  before  this  the 
defendant  had  slept  in  the  transom  berth  in  the  main  cabin ;  that  after 
the  ladies  had  gone  to  sleep,  and  between  2  and  3  o'clock  in  the  morn- 
ing, they  were  awakened  by  the  defendant,  who  opened  their  door,  say- 
ing, "Get  out  as  quick  as  you  can ;"  that  they  both  arose,  Mrs.  Wil- 
liams going  at  once,  without  stopping  to  dress,  into  the  cabin,  where 
she  met  the  defendant  near  the  door  of  his  stateroom,  holding  her 
coat,  which  he  helped  her  to  put  on;  that  at  the  defendant's  direction 
she  passed  through  the  cabin,  up  the  companionway  to  the  deck,  and 
went  forward;  that  her  coat  was  usually  kept  in  the  companionway, 
which  was  at  the  rear  end  of  the  cabin  and  opposite  the  door  of  the  de- 
fendant's stateroom;  that  as  she  passed  through  the  cabin  she  saw, 
and  smelled,  smoke,  but  observed  no  flame ;  that  she  passed  within  two 
feet  of  the  stove,  which  was  where  they  had  left  it  the  night  before, 
and  there  was  a  dark  object — cloth,  she  thought,  thrown  over  the  top 
of  it;  that  the  captain,  who  occupied  the  stateroom  on  the  port  side, 
forward  of  the  one  occupied  that  night  by  the  defendant,  was  awaken- 
ed by  hearing  the  ladies'  voices ;  that  he  went  on  deck  as  soon  as  he 
could,  reaching  there  shortly  after  Mrs.  Williams ;  that  either  before 
or  after  going  on  deck  he  learned  from  the  defendant  that  something 
was  the  matter  with  the  oil  stove,  and  was  directed  to  Ipok  out  for  the 
ladies  and  call  the  crew,  which  he  did  at  once;  that  after  getting  on 
deck,  and  while  speaking  to  the  defendant  through  one  of  the  skylights, 
he  smelled  smoke,  but  saw  none;  that  Miss  Barnes  came  on  deck 
about  three  minutes  -after  Mrs.  Williams;  that  before  Miss  Barnes 
came  on  deck  flames  were  seen  emerging  from  the  portholes  on  the 
starboard  side ;  that  the  captain  and  the  ladies  got  into  the  launch,  the 
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captain  remaining  in  it  until  the  launchmen  got  in  and  hauled  it  up  to 
the  bow  and  around  to  the  port  side,  when  he  boarded  the  skiff,  which 
lay  on  that  side;  that  while  the  launch  was  passing  under  the  bow, 
and  before  the  defendant  appeared,  flames  were  seen  coming  out  of  the 
companionway  and  the  skylight ;  that  later,  and  about  8  or  10  minutes 
after  Miss  Barnes  reached  deck,  the  defendant  came  on  deck  from  out 
the  forward  galley ;  that  about  five  or  six  minutes  before  the  defendant 
came  on  deck,  and  after  the  launch  had  reached  the  port  side  of  the 
yacht,  an  explosion  was  heard,  "a  fairly  loud,  muffled  explosion"; 
that  when  the  defendant  came  on  deck  he  had  a  bundle  and  two  guns 
with  him,  and  at  once  got  into  the  launch,  and  all  went  ashore;  that 
neither  the  captain  nor  any  of  the  crew  went  below  after  going  on 
deck;  that  the  defendant  was  the  only  one  below  after  Miss  Barnes 
came  on  deck ;  that  the  defendant  at  no  time  called  for  assistance,  and 
no  attempt  was  made  to  put  out  the  fire ;  that  just  aft  of  the  cabin  were 
tanks  containing  several  hundred  gallons  of  gasoline ;  that  there  were 
on  board  tanks  containing  several  hundre4  gallons  of  water,  some  buck- 
ets, and  means  provided  for  admitting  salt  water  to  the  bathtub; 
that  after  getting  on  shore  the  defendant  stated,  in  explanation  of  the 
fire,  that  he  was  awakened  between  2  and  3  o'clock,  and  found  the  cab- 
in full  of  smoke,  and  the  tablecloth  and  the  partition  on  fire ;  that  he 
threw  a  blanket  over  the  kerosene  stove,  which  was  burning,  and  call- 
ed the  captain  and  the  ladies ;  that  he  thought  the  kerosene  stove  set 
the  fire ;  that  while  he  was  in  the  stateroom  getting  his  guns  there  was 
an  explosion  which  knocked  down  the  partition  of  the  stateroom,  strik- 
ing him. 

It  .also  appeared  in  evidence  that  on  October  8,  1910,  the  defendant 
shipped  from  the  yacht  to  his  address  in  New  York  three  boxes  and  a 
bag,  the  aggregate  weight  of  which  was  215  pounds;  that  two  days 
before  the  fire  a  box  weighing  65  pounds  was  brought  ashore  from  the 
yacht,  which  contained  clean  bed  and  table  linen  and  other  things, 
which  the  defendant  himself  had  packed ;  that  this  box  was  shipped  in 
Osborn's  name,  addressed  to  Miss  Barnes,  New  York ;  and  that  sub- 
sequent to  being  indicted  the  defendant  said  to  Mrs.  Williams  that  he 
did  not  see  how  he  could  be  convicted,  as  no  one  saw  him  set  the  fire. 

As  bearing  on  the  question  that  the  defendant  and  no  one  else  had  a 
motive  to  set  the  fire,  and  that  it  was  intentionally  set  by  the  defend- 
ant, it  further  appeared  that  two  days  before  the  fire  the  defendant  made 
the  remark  that  he  wished  some  one  would  show  him  how  to  raise  some 
money ;  that  at  the  time  of  the  fire  he  had  insurance  on  the  yacht  for 
$15,000;  that  while  the  cost  of  the  yacht  ($1,500),  plus  the  repairs 
($4,700),  made  it  stand  him  at  a  little  rising  $i6,000,  it  was  only  worth 
about  $3,800,  and  consequently  was  largely  over-insured ;  that  he  had 
come  into  no  property  other  than  what  he  received  from  a  wife  who 
died  in  1904,  and  that  he  disposed  of  that  in  one  way  or  another  short- 
ly after  she  died ;  that  subsequent  to  that  time,  and  during  a  part  of 
1906  and  1907,  he  worked  in  a  store  for  $20  a  week,  and  after  that, 
through  his  association  with  a  firm  of  insurance  brokers,  had  earned 
from  $500  to  $1,000  a  year ;  that  he  received  a  pension  of  $45  a  month ; 
that  by  reason  of  loans  obtained  from  Miss  Barnes  he  was  indebted  to 
her  in  the  sum  of  from  $12,000  to  $15,000;   that  he  had  ^n  account 
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with  only  one  bank  in  New  York,  at  which  his  balance  on  October  25, 
1910,  the  date  of  the  fire,  was  $42.58,  and  on  the  day  following  the  fire, 
being  out  of  funds,  he  borrowed  $400  from  Osborn,  $300  of  which  he 
failed  to  repay;  that  immediately  after  the  fire  he  applied  for  the  in- 
surance, but  the  underwriters  declined  to  pay  it. 

[1]  Subject  to  the  defendant's  objection  and  exception,  assigning 
specific  reasons,  and  under  agreement  that  the  objection  and  exception 
should  be  held  to  relate  to  every  portion  of  the  testimony  and  to  every 
use  made  of  it,  the  government  was  allowed  to  introduce  testimony 
concerning  the  burning  of  a  yacht  owned  by  the  defendant,  and  here- 
inafter called  the  first  Senta,  that  was  burned  on  October  1,  1909,  and 
as  to  the  burning  of  an  automobile,  owned  by  the  defendant,  that  was 
burned  on  September  3,  1910,  to  show  that  the  burning  of  the  second 
Senta  was  not  accidental,  but  designed. 

The  evidence  as  to  the  first  Senta  was  substantially  as  follows: 
That  the  defendant  bought  the  yacht  May  20,  1908,  for  $300;  that  on 
October  1,  1909,  she  took  fire,  and  was  a  total  loss ;  that  when  she  took 
fire  she  lay  at  anchor  near  the  coast  of  Connecticut;  that  the  hour  was 
about  3 :30  in  the  morning ;  that  the  defendant  was  on  board,  and  then 
had  insurance  on  the  yacht  in  the  Lloyds  of  London  for  $15,000,  which 
he  subsequently  collected ;  that  he  was  practically  out  of  funds  at  the 
time,  having  a  balance  of  only  $4.59  in  his  New  York  bank ;  that  he 
was  heavily  indebted;  that  all  on  board  except  the  defendant  were 
asleep  when  the  fire  broke  out ;  that  he  was  the  first  to  discover  the 
fire ;  and  that  no  effort  was  made  to  put  it  out. 

As  to  the  automobile,  the  evidence  was :  That  March  3,  1909,  the  de- 
fendant obtained  by  barter  a  Rainier  automobile,  giving  for  it  some 
paintings  and  bric-a-brac;  that  on  September  3,  1910,  at  about  9 
o'clock,  on  a  rainy  evening,  while  the  automobile  was  standing  in  a 
closed  barn  belonging  to  his  cousin,  whom  he  was  visiting  in  Con- 
necticut, the  defendant  and  Miss  Barnes  being  the  only  persons  about 
the  premises,  an  explosion  occurred,  and  the  automobile  and  barn  were 
burned ;  that  a  short  time  before  the  defendant  had  suggested  to  his 
cousin  that  he  procure  a  permit  from  the  insurer  of  the  barn  to  keep 
an  automobile  there,  although  it  had  been  previously  kept  there  at  vari- 
ous times  without  a  permit,  and  that  a  permit  was  procured ;  that  at 
the  time  of  the  fire  the  automobile  was  worth  about  $1,500;  and  that 
he  had  $3,500  of  insurance  in  the  Hartford  Fire  Insurance  Company 
at  Hartiford,  which  he  subsequently  collected;  that  he  was  without 
funds,  and  largely  indebted,  his  bank  account  at  the  time  showing  a 
balance  of  only  $1.77.' 

A  consideration  of  the  evidence  that  relates  strictly  to  the  fire  of  Oc- 
tober 25,  1910,  to  the  second  Senta,  leads  one  to  the  conclusion  that 
the  doubtful  question  as  to  which  the  jury  was  called  upon  to  decide 
was  not  whether  the  fire  was  accidentally  set,  but  whether  the  defend- 
ant  set  it ;  that,  if  it  were  established  that  the  defendant  set  the  fire, 
there  could  be  no  doubt  that  the  act  of  setting  it  was  not  acciden- 
tal,  but  intentional,  and  was  done  for  the  purpose  of  prejudicing- 
the  underwriters  and  replenishing  the  defendant's  depleted  and  empty 
pockets.  He  had  procured  insurance  upon  the  yacht  exceeding  its 
value  by  about  $11,000.     He  was  without  funds  to  meet  his  bills 
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and  pursue  a  life  of  ease,  which  he  apparently  was  desirous  of  lead- 
ing ;  and  he  had  said  a  day  or  so  before  the  fire  that  he  wished  some 
one  would  show  him  how  to  raise  some  money.  In  this  frame  of 
mind,  and  to  avoid  possible  complications  in  the  execution  of  his 
plan,  he  changed  his  sleeping  place  on  the  yacht  the  night  of  the  fire, 
under  the  pretext  that  Osborn  or  Davis  would  remain  on  board,  when 
neither  of  them  was  invited  to  remain.  He  arranged  a  hunting  trip 
for  the  early  morning,  so  that  no  one  would  be  alarmed  if  they  were 
disturbed  by  noises  at  an  unseasonable  hour.  He  threw  a  blan- 
ket over  the  oil  stove  to  impair  its  draft,  so  that  it  would  smoke 
and  create  a  basis  for  his  alarm  of  fire  when  he  should  arouse  the  la- 
dies and  send  them  on  deck.  Having  aroused  the  ladies,  he  directed  the 
captain  to  go  on  deck,  call  the  crew,  and  attend  to  the  ladies.  He  at 
no  time  called  for  assistance.  He  stated  after  reaching  shore  that  the 
tablecloth  and  the  partition  of  the  cabin  caught  on  fire  from  the  oil 
stove,  although  the  tablecloth  and  the  partition  were  not  near  the  stove, 
and  there  was  no  fire  in  the  cabin  at  the  time  Mrs.  Williams  passed 
through  it  to  go  on  deck.  And  he  remained  below  for  soAie  10  min- 
utes after  Mrs.  Williams  went  on  deck,  during  which  time  an  explo- 
sion took  place  and  flames  were  seen  to  come  from  the  cabin. 

Such  being  the  state  of  the  proof  negativing  any  idea  that  the  fire 
might  be  accidental,  we  are  of  the  opinion  that  this  was  not  a  case 
where  evidence  of  previous  fires  should  have  been  received  for  this 
purpose.  Evidence  of  this  character  necessitates  the  trial  of  matters 
collateral  to  the  main  issue,  is  exceedingly  prejudicial,  is  subject  to  be- 
ing misused,  and  should  be  received,  if  at  all,  only  in  a  plain  case.  Peo- 
ple v.  Sharp,  107  N.  Y.  427,  469,  14  N.  E.  319,  1  Am.  St.  Rep.  851 ; 
State  v.  Lapage,  57  N.  H.  245,  295,  24  Am.  Rep.  69.  But,  if  this  is 
not  a  correct  view  of  the  law  as  applied  to  the  facts  in  this  case,  the 
question  is  whether  all  the  evidence  that  was  introduced  as  to  the  pre- 
viou3  fires  was  legally  relevant  upon  the  issue  to  which  the  court  limited 
its  use,  and,  if  some  of  it  was  not,  whether  that  portion  was  harmless 
or  prejudicial.  As  above  stated,  the  defendant's  exception  is  to  all 
the  evidence,  to  every  portion  of  it,  and  to  every  use  made  of  it,  and  the 
special  reasons  assigned  are : 

**(1)  The  fact  that  a  man  has  committed  one  crime  has  no  tendency  to  show 
that  he  has  committed  another  crime. 

"(2)  The  admission  of  this  evidence  malses  it  necessary  for  the  defendant 
to  meet  in  one  trial  evidence  as  to  several  distinct,  separate  crimes. 

"(3)  The  evidence  offered  has  no  probative  force. 

"(4)  The  evidence  offered  has  no  probative  force  except  coupled  with  a 
finding  by  the  Jury  that  the  defendant  set  the  previous  fires. 

"(5)  The  circumstances  of  the  previous  fires  are  not  sufficiently  related  in 
point  of  time  and  similarity  to  have  probative  force." 

Upon  the  admissibility  and  use  of  this  evidence  the  court  instructed 
the  jury  as  follows : 

"Now,  in  order  to  show  that  the  fire  was  incendiary,  and  not  accidental,  I 
have  permitted  certain  evidence  to  be  received  about  other  fires.  Now,  this 
does  not  impose  upon  the  jury  the  duty  of  trying  the  defendant  for  these  other 
fires.  It  is  not  offered,  and  it  could  not  be  offered,  for  the  purpose  of  show- 
ing that  he  had  burned  the  first  Senta,  and  that  he  had  burned  an  autorao- 
l)ile,  and  therefore  that  you  might  more  readily  be  induced  to  the  belief  that 
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he  burned  this  yacht.  That  Is  not  the  purpose  of  this  evidence,  and  that  Is 
not  what  It  Is  offered  for,  ot  what  It  could  be  admitted  for.  It  Is  for  the  pur- 
pose of  showing  that  the  fire  was  not  accidental,  but  was  Incendiary.  ♦  ♦  ♦ 
The  government  Is  not  bound  to>prove,  and  has  not  undertaken  to  prove,  that 
the  defendant  set  fire  to  the  first  yacht  Senta,  or  to  his  automobile.  If  you 
are  satisfied  that  those  fires  occurred,  you  may  use  that  fact,  and  the  fact 
of  any  condition  or  circumstance  attending  or  surrounding  either  or  both  of 
them,  similar  to  any  which  you  find  existed  with  the  fire  charged  in  the  In- 
dictment to  assist  you  In  determining  an  Important  question  In  this  case, 
namely.  Was  the  0re  charged  In  the  Indictment  accidental  or  Intentional? 
That  Is  to  say,  Was  It  accidental  or  incendiary?  The  only  question  to  which 
you  can  properly  apply  the  evidence  offered  as  to  the  two  preceding  fires  Is : 
Is  It  probable  or  Improbable  that  these  fires  should  occur  to  property  of  the 
defendant  within  the  space  of  13  or  14  months  under  somewhat  similar  cir- 
cumstances (If  you  find  them  to  be  similar),  and  yet  all  be  accidental?  And  it 
Is  on  this  question  of  whether  or  not  those  fires  were  accidental  that  I  have 
allowed  the  government  to  show  the  similarity  of  circumstances,  the  fact  of 
overlnsurance,  alleged  overlnsurance  In  the  past  cases,  the  fact  of  his  condi- 
tion of  finances,  and  various  other  facts  which  the  government  claims  to  have 
been  similar,  and  which  the  government  claims  to  be  circumstances  which 
should  Induce  the  minds  of  the  Jurors  with  great  directness  to  find  that  this 
fire  was  not  an  accidental  fire,  but  was  an  Incendiary  fire." 

It  is  thus  seen  that  the  court  told  the  jury  they  might  use  the  fact 
of  overinsurance,  in  the  case  of  the  first  yacht  and  of  the  automo- 
bile ;  that  they  might  use  the  fact  of  the  defendant's  financial  condition 
at  the  respective  times  these  two  fires  occurred ;  and  that  they  might 
use  any  of  the  other  facts — some  of  which  were  that  the  defendant 
had  his  cousin,  shortly  before  the  fire  to  the  automobile  and  the  bam, 
procure  a  permit  from  the  insurers  of  the  barn  to  keep  the  automobile 
in  it ;  that  the  defendant  was  the  first  person  to  discover  the  fire  on  the 
first  Senta  and  the  last  person  to  come  on  deck,  and  then  only  after 
an  explosion  had  taken  place ;  and  that  he  was  the  first  person  to  dis- 
cover the  fire  to  the  automobile,  and  shortly  after  the  fire  broke  out  was 
found  at  the  telephone,  either  pretending  he  was  giving  a  warning,  or 
undertaking  to  prevent  others  from  giving  one — in  determining  wheth- 
er the  fire  to  the  second  Senta  was  accidental  or  incendiary. 

The  pertinent  inquiry  which  suggests  itself  on  reading  these  in- 
structions is,  What  possible  relevancy  had  any  of  these  facts  upon  any 
question  other  than  the  very  one  on  which  the  court  instructed  the 
jury  that  they  could  not  consider  them,  namely,  that  the  defendant  set 
the  fire  to  the  first  Senta  and  the  automobile  for  the  purpose  of  obtain- 
ing the  insurance,  and,  having  shown  him  to  have  committed  those 
crimes,  to  more  readily  induce  the  jury  to  find  that  he  committed  the 
crime  charged  in  the  indictment?  The  fact  that  he  overinsured  the 
first  Senta  and  the  automobile  had  no  probative  value  upon  the  ques- 
tion whether  the  second  Senta  was  burned  accidentally  or  intentionally. 
It  no  doubt  has  probative  force  for  the  purpose  of  showing  the  de- 
fendant set  the  fires  to  the  first  Senta  and  the  automobile,  but  not  that 
he  intentionally  set  fire  to  the  second  Senta.  Then,  again,  does  the 
fact  that  the  defendant  had  his  cousin  obtain  a  permit  to  keep  the  iauto- 
mobile  in  the  barn  lead  one's  mind,  by  any  logical  process  of  reason- 
ing, to  the  conclusion  that  the  fire  to  the  second  Senta  was  intention- 
ally set?  It  is  apparent  that  it  does  not.  These  facts,  and  others  of 
like  import,  are  undoubtedly  relevant  upon  the  question  of  who  was  the 
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responsible  agency  for  those  fires ;  they  do  not,  however,  as  the  gov- 
ernment contends,  show  that  an  indefinite  somebody  set  them,  but  sug- 
gest, if  anything,  that  the  defendant  set  them,  and  that  he  set  them 
intentionally.  If  the  evidence  disclosing  the  defendant's  possible  con- 
nection with  the  setting  of  the  fires  to  the  first  Senta  and  the  automo- 
bile were  eliminated  from  the  case,  the  question  would  be  presented 
whether  proof  of  the  occurrence  of  three  fires,  within  a  period  of  14 
months,  to  property  owned  by  the  defendant,  on  which  he  had  insur- 
ance, is  of  any  probative  value  on  the  question  whether  the  third  fire 
was  accidental  or  designed.  If  it  can  be  said  that  such  evidence  may 
reasonably  and  logically  lead  one's  mind  to  the  conclusion  that  the  third 
fire  was  designed,  and  that  the  conclusion  involves  something  more 
than  mere  guesswork,  it  is  a  sufficient  answer  to  the  contention  of  the 
government  that  the  evidence  which  it  was  allowed  to  introduce  was 
not  thus  limited ;  and,  some  of  it  being  irrelevant  and  prejudicial,  the 
defendant's  exceptions  should  be  sustained.  In  Regina  v.  Gray,  4  F. 
&  F.  1102,  a  case  much  relied  upon  by  the  government  in  support  of 
its  contention,  the  evidence  received  of  previous  fires  was  of  a  limited 
nature.  In  thiat  case  it  simply  appeared  that  other  houses  in  which  the 
defendant  had  lived,  and  on  which  he  had  insurance,  were  destroyed  by 
fire.  There  was  no  evidence  allowed  to  be  introduced  as  to  the  nature 
of  the  fires,  their  cause,  the  number  of  persons  present  at  the  time, 
that  the  defendant  was  near  the  houses  or  even  in  England  when  the 
fires  took  place,  nor  that  the  houses  were  overinsured,  nor  that  the  de- 
fendant was  without  money  to  meet  his  wants.  This  is  as  far  as  any 
court  has  gone  in  the  reception  of  evidence  of  previous  fires  upon  the 
question  of  accident  or  design,  and  falls  far  short  of  meeting  the  claim 
of  the  government  for  the  admission  of  the  evidence  received  in  this 
case.  The  case  of  Regina  v.  Gray,  supra,  is  a  nisi  prius  case.  It  has 
been  questioned  by  Sir  James  Fitzjames  Stephen,  in  his  Digest  of  the 
Law  of  Evidence  (Stephen's  Dig.,  Chase  [2d  Ed.]  p.  51,  n.  1),  and  has 
not  been  generally  followed  in  this  country. 

While  there  are  exceptions  to  the  general  rule^ — that  on  the  trial  of 
a  person  for  one  crime  evidence  that  he  has  been  guilty  of  other  crimes 
is  irrelevant — it  is  not  to  be  understood  that  any  of  the  exceptions, 
when  rightly  applied,  go  to  the  extent  of  sanctioning  the  idea  that  a  de- 
fendant's propensity  to  commit  crime,  or  to  commit  crimes  of  the  same 
sort  as  the  one  charged,  can  be  put  in  evidence  to  prove  him  guilty  of 
the  particular  offense ;  and  that  to  come  within  the  exceptions  there 
must  be  some  other  real  connection  between  the  extraneous  crime  and 
the  crime  charged.  As  said  by  Judge  Dixon  in  State  v.  Raymond,  53 
N.J.  Law,  265,  21  Atl.  330: 

"However  reasonable  would  be  the  deduction  that,  when  a  pocket  Is  picked 
in  a  group  of  persons,  of  whom  only  one  is  addicted  to  picking  pockets,  he  is 
the  offender,  his  singularity  in  this  respect  could  not,  under  our  legal  theory, 
figure  as  proof  of  his  guilt.  There  must  appear,  between  the  extraneous 
crime  offered  in  evidence  and  the  crime  of  which  the  defendant  is  accused, 
some  other  real  connection,  beyond  the  allegation  that  they  have  both  sprung 
from  the  same  vicious  disposition." 

This  is  the  rule  that  is  generally  followed  in  this  country,  and  that 
prevails  in  Massachusetts  and  in  the  federal  courts,  as  will  be  seen  from 
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an  examination  of  the  following  cases:  Boyd  v.  United  States,  142 
U.  S.  454,  12  Sup.  Ct.  292,  35  L.  Ed.  1077;  Thompson  v.  United 
States,  144  Fed.  14,  18,  19,  75  C.  C.  A.  172,  7  Ann.  Cas.  62;  Marshall 
V.  United  States,  197  Fed.  511,  117  C.  C.  A.  65;  Commonwealth  v. 
Jackson,  132  Mass.  16;  Commonwealth  v.  Bradford,  126  Mass.  42; 
Commonwealth  v.  McCarthy,  119  Mass.  354;  Commonwealth  v.  Rob- 
inson, 146  Mass.  571,  579,  16  N.  E.  452;  State  v.  Sharp,  107  N.  Y. 
427,  466,  14  N.  E.  319,  1  Am.  St.  Rep.  851;  People  v.  Fitzgerald,  156 
N.  Y.  253,  261,  50  N.  E.  846. 

[2]  We  have  examined  the  other  exceptions  relied  upon  by  the  de- 
fendant, and  find  that  most  of  them  relate  to  questions  that  are  not 
likely  to  arise  at  another  trial.  We,  therefore,  pass  them  by,  except 
the  one  relating  to  the  argument  of  counsel.  In  his  closing  argument 
counsel  for  the  government  said : 

**To  the  time  of  the  fire  In  Edgartown  Harbor  he  [Fish]  had  been  living  on 
the  proceeds  of  fire  insurance,  eked  out  by  loans  from  a  woman  whom  he 
had  made  bis  dupe  and  his  prey,  who  had  given  herself  up  to  him,  and  in- 
trusted herself  and  her  property  to  him  without  a  scrap  of  paper  to  show  for 
it,  ♦  ♦  ♦  a  woman  with  whom  he  had  been  on  intimate  terms  for  10 
years,  to  whom  h^  owed  from  $12,000  to  $15,000  at  the  time  of  this  fire,  yet, 
though  there  seems  to  be  no  legal  impediment,  he  has  never  made  her  his 
wife.  Gentlemen,  is  there  much  lower  degradation  than  that  of  a  man  who 
lives  in  this  way  upon  a  woman?" 

We  are  of  the  opinion  that  the  district  attorney,  in  saying  what  he 
did,  departed  from  the  evidence  and  issues  in  the  case.  The  defend- 
ant's character  was  not  put  in  issue;  and  the  attempt  on  the  part  of 
counsel  for  the  prosecution  to  have  the  jury  believe  that  the  defend- 
ant's relations  with  Miss  Barnes  were  not  above  suspicion,  but  were 
base  and  immoral,  was  without  evidence  for  its  support,  and  was  an 
appeal  to  the  passion  and  prejudice  of  the  jury.  Immediately  upon  the 
statement  being  made  counsel  for  the  defendant  objected,  and  brought 
the  matter  to  the  attention  of  the  court  and  of  counsel  for  the  prosecu- 
tion. It  then  became  the  duty  of  the  district  attorney  to  withdraw  the 
statement  and  ask  the  jury  to  disregard  it;  and  the  court  should  at 
that  time  have  instructed  the  jury  that  the  statement  was  improper,  and 
that  they  should  not  allow  it  to  influence  their  action.  The  district 
attorney  did  not  withdraw  the  statement,  but  replied  that  it  "was  not 
necessary  for  him  to  impugn  Miss  Barnes*  virtue,"  and  then  added 
that  he  was  talking  "only  about  the  financial  aspect  of  their  relations." 
The  objectionable  statement  being  allowed  to  stand,  defendant's  coun- 
sel followed  it  up  with  an  exception.  The  objection  and  exception 
were  seasonably  and  properly  taken.  Odell  Manufacturing  Co.  v.  Tib- 
betts,  212  Fed.  (June  4,  1914)  652,  655,  129  C.  C.  A.  188. 

The  judgment  of  the  District  Court  is  reversed,  the  verdict  is  set 
aside,  and  the  case  is  remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 
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(215  Fed.  563) 

ST.  LOUIS   INDEPENDENT   PACKING   CO.   v.  HOUSTON,   Secretary  of 

Agriculture,  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  27,  1914.) 

No.  3974. 

1.  CouBTs  (S  273*) — Jurisdiction  of  Federal  Courts — Defect  of  Parties. 

A  federal  court  has  Jurisdiction  to  determine  a  suit  by  a  packer  and 
manufacturer  of  meat  food  products  to  require  the  inspectors  of  the  De- 
partment of  Agriculture  to  inspect  and  pass  a  meat  product  under  the 
provisions  of  Act  March  4,  1907,  c.  2907,  34  Stat.  1260  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1366),  where  the  chief  Inspector  in  charge  at  the  place, of 
suit  is  before  the  c5urt,  although  the  Secretary  of  Agriculture  and  Chief 
of  the  Bureau  of  Animal  Industry,  who  are  also  made  parties  defendant, 
cannot  be  seryed  by  reason  of  their  nonresldence. 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent.  Dig.  {  813 ;  Dec.  Dig.  I 
273.*] 

2.  Constitutional  Law  (§  62*) — Executive  I^partments — Delegation  Of 

Powers — Administrative  Rules. 

It  is  within  the  power  of  Congress  to  vest  in  executive  officers  the  power 
to  promulgate  administrative  rules,  but  this  is  never  deemed  to  extend 
to  the  making  of  rules  to  subvert  the  statute. 

I  Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §{  94- 
102 ;   Dec.  Dig.  {  62.*] 

3.  Food  (|  1*)— Meat  Inspection  Act — Construction — ^Regulations  of  De- 

partment. 

It  was  not  the  intention  of  Congress  by  the  enactment  of  the  Meat  In- 
spection Act  of  March  4,  1907,  c.  2907,  34  Stat  1260  (U.  S.  Comp.  St 
Supp.  1911,  p.  1361),  to  provide  standards  of  quality  except  to  prohibit 
the  sale  of  food  which  is  unsound,  unwholesome,  or  otherwise  unfit  for 
human  food,  and  to  secure  true  branding,  and  the  Secretary  of  Agricul- 
ture had  no  power  to  adopt  and  enforce  section  16  of  regulation  1«, 
promulgated  thereunder,  which  was  added  February  28,  1913,  and  pro- 
vides that  "sausage  shall  not  contain  cereal  in  excess  of  two  per  cent," 
and  that  water  or  ice  shall  not  be  added  to  sausage  in  excess  of  3  per 
cent  if  It  be  construed  as  contended  by  the  department  to  prohibit  the 
addition  of  cereal  or  water  to  a  greater  per  cent,  even  though  their  pres- 
ence is  stated  on  the  label,  it  being  shown  that  both  cereal  and  water 
have  been  used  In  greater  per  cent,  in  the  making  of  sausage  for  many 
years,  and  do  not  render  it  deleterious  to  health. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  §S  1,  2;  Dec.  Dig. 
II.* 

What  constitutes  a  violation  of  pure  food  regulations,  see  note  to  Brina 
v.  United  States,  105  C.  C.  A.  559.] 

Amidon,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  in  equity  by  the  St.  Louis  Independent  Packing  Company  against 
David  F.  Houston,  Secretary  of  Agriculture,  A.  D.  Melvin,  Chief  of 
the  Bureau  of  Animal  Industry,  and  James  J.  Brougham,  Chief  In- 
spector of  said  Bureau  at  St.  Louis.  Complainant  appeals  from  an 
order  denying  a  preliminary  injunction.    Reversed. 

For  opinion  below,  see  204  Fed.  120. 

«For  other  casee  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
132.C.C.A.--5 


Digitized  by 


Google 


66  132  C.  C.  A.  REPORTS 

Franklin  Ferriss,  of  St.  Louis,  Mo.  (J.  H.  Zumbalen,  Henry  T.  Fer- 
riss,  and  Matt  G.  Reynolds,  all  of  St.  Louis,  Mo.,  on  the  brief),  for  ap- 
pellant. 

Homer  Hall,  Asst.  U.  S.  Atty.,  of  St.  Louis,  Mo.  (Charles  A.  Houts, 
U.  S.  Atty.,  of  St.  Louis,  Mo.,  and  Francis  G.  Caffey,  of  New  York 
City,  on  the  brief),  for  appellee  James  J.  Brougham. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  This  is  an  appeal  from  an  order  denying 
a  preliminary  injunction.  Plaintiff  below,  appellant  here,  owns  and 
operates  at  St.  Louis,  Mo.,  a  slaughtering  and  packing  establishment 
and  sells  its  products  in  interstate  commerce.  Among  these  products 
are  various  combinations  with  sausage.  Its  plant  and  products  have 
been  under  the  inspection  of  the  Department  of  Agriculture  in  pursu- 
ance of  (Act  June  30,  1906,  c.  3913,  34  Stat.  669,  674)  the  meat  in- 
spection law.  This  portion  of  the  act  in  question  starts  in  its  first  sub- 
division with  a  declaration  that  it  is  for  the  purpose  of  preventing  the 
use  in  interstate  or  foreign  commerce  of  meat  and  meat  products  which 
are  unsound,  unhealthful,  tmicholesome  or  otherwise  unfit  for  human 
food,  and  this  subdivision  provides  for  an  ante  mortem  examination 
or  inspection.  The  second  subdivision  provides  for  post  mortem  ex- 
aminations and  declares  that  they  are  for  the  purposes  hereinbefore 
set  forth.  The  fourth  subdivision  makes  it  the  duty  of  the  Secretary 
of  Agriculture  to  inspect  meat  food  products  for  the  purposes  herein- 
before set  forth,  and  provides  that  his  inspectors  shall  mark,  stamp, 
tag,  or  label,  as — 

'*  'Inspected  and  passed'  all  such  products  found  to  be  sound,  healthful,  and 
wholesome,  and  which  contain  no  dyes,  chemicals,  preservatives,  or  ingredi- 
ents which  render  such  meat  or  meat  food  products  unsound,  unhealthful,  un- 
wholesome, or  unfit  for  human  food;  and  said  inspectors  shall  label,  mark, 
stamp,  or  tag  as  'Inspected  and  condemned*  all  such  products  found  unsound, 
unhealthful,  and  unwholesome,  or  which  contain  dyes,  chemicals,  preserva- 
tives, or  ingredients  which  render  such  meat  or  meat  food  products  unsound, 
unhealthful,  unwholesome,  or  unfit  for  human  food." 

Th^  fifth  subdivision  has  reference  to  meat  and  meat  food  products 
packed  in  any  can,  pot,  tin,  canvas  or  other  receptacle  or  covering,  and 
concludes : 

''And  no  such  meat  or  meat  food  products  shall  be  sold  or  offered  for  sale 
by  any  person,  firm,  or  corporation  in  interstate  or  foreign  commerce  unaer 
uny  falser  or  deceptive  name;  but  established  trade  name  or  names  which  are 
usual  to  such  products  and  which  are  not  false  and  deceptive  and  which  shall 
be  approved  by  the  Secretary  of  Agriculture  are  permitted." 

In  the  nineteenth  subdivision  it  is  provided: 

"Said  Secretary  of  Agriculture  shall,  from  time  to  time,  make  such  rules 
and  regulations  as  are  necessary  for  the  efficient  execution  of  the  provisions 
of  this  act,  and  all  inspections  and  examinations  made  under  this  act  shall 
be  such  and  made  in  such  manner  as  described  in  the  rules  and  regulations 
prescribed  by  said  Secretary  of  Agriculture  not  inconsistent  with  the  provi- 
sions of  this  act*' 
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The  Attorney  General  of  the  United  States  on  March  24,  1913,  ren- 
dered an  opinion  that  the  provisions  of  the  pure  food  law  (Act  June 
30  1906,  c.  3915,  34  Stat.  768  [U.  S.  Comp.  St.  Supp.  1911,  p.  1354]) 
which  was  passed  on  the  same  day  as  the  meat  inspection  law,  namely, 
June  30,  1906,  are  applicable  to  meat  and  meat  food  products. 

Without  passing  upon  the  correctness  of  his  ruling  attention  is  called 
to  the  following  provisions  of  the  pure  food  law : 

"It  shaU  be  milawful  for  any  person  to  manufacture  ♦  *  ♦  any  article 
of  food  or  drug  which  is  adulterated  or  misbranded,  within  the  meaning  of 
this  act    ♦    ♦    ♦ 

**Sec.  7.  That  for  the  purposes  of  this  act  an  article  shaU  be  deemed  to  be 
adulterated :  ♦  •  ♦  In  the  case  of  food :  First  If  any  substance  has  been 
mixed  and  packed  with  it  so  as  to  reduce  or  lower  or  injuriously  affect  its 
quaUty  or  strength. 

''Second.  If  any  substance  has  been  substituted  wholly  or  in  part  for  the 
article. 

"Third.  If  any  valuable  constituent  of  the  article  has  been  wholly  or  in 
part  abstracted.    ♦    ♦    ♦ 

"Sec.  8.  ♦  ♦  ♦  That  for  the  purposes  of  this  act  an  article  shall  also  be 
deemed  to  be  misbranded:  ♦  ♦  ♦  In  the  case  of  food.  ♦  ♦  ♦  Fourth. 
♦  ♦  ♦  Provided,  that  an  article  of  food  which  does  not  contain  any  added 
poisonous  or  deleterious  ingredients  shall  not  be  deemed  to  be  adulterated  or 
misbranded  in  the  following  cases: 

"First  In  the  case  of  mixtures  or  compounds  which  may  be  now  or  from 
time  to  time  hereafter  known  as  articles  of  food,  under  their  own  distinctive 
names,  and  not  an  imitation  of  or  offered  for  sale  under  the  distinctive  name 
of  another  article,  if  the  name  be  accompanied  on  the  same  label  or  brand 
with  a  statement  of  the  place  where  said  article  has  been  manufactured  or 
produced. 

"Second.  In  the  case  of  articles  labeled,  branded,  or  tagged  so  as  to  plainly 
indicate  that  they  are  compounds,  imitations,  or  blends,  and  the  word  *com- 
pound,'  Imitation,'  or  'blend,'  as  the  case  may  be,  is  plainly  stated  on  the 
package  in  which  it  is  offered  for  sale." 

It  is  provided  by  section  3  of  the  pure  food  act: 

'That  the  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  the 
Secretary  of  Commerce  and  Labor  shall  make  uniform  rules  and  regulations 
for  carrying  out  the  provisions  of  this  act" 

It  will  be  observed  therefore  that,  while  the  power  to  make  rules  for 
the  enforcement  of  the  meat  inspection  law  is  vested  exclusively  in 
the  Secretary  of  Agriculture,  rules  for  the  enforcement  of  the  pure 
food  law  must  be  made  by  the  Secretary  of  the  Treasury,  the  Secre- 
tary of  Agriculture,  and  the  Secretary  of  Commerce  and  Labor. 

Immediately  upon  the  passage  of  the  meat  inspection  law  the  Sec- 
retary of  Agriculture  promulgated  a  set  of  rules  and  regulations  under 
the  nineteenth  subdivision  of  that  law. 

By  regulation  18,  subdivision  13,  it  was  then  provided : 

"A  meat  food  product  that  contains  a  substance  or  substances,  including 
water,  added  for  the  purpose  of  adulteration  and  which  lessens  its  food  value 
stiaU  bear  a  label  stating  that  such  substance  or  substances  have  been  added." 

At  some  time  on  or  prior  to  April  15,  1912,  the  Secretary  of  Agri- 
culture promulgated  the  following  service  announcement: 

"Labels  for  meat  and  meat  food  products  to  which  cereal,  potato  flour,  or 
similar  substances  are  added  will  in  the  future  be  required  to  have  the  state- 
ments 'Cereal  added,'  'Potato  flour  added,'  etc.,  appear  thereon  in  type  of 
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such  size  as  will  be  In  good  proportion  to  the  name  of  the  product,  provided 
the  product  does  not  contain  more  than  five  per  cent  of  cereal,  potato  flour, 
etc.  If  this  percentage  is  exceeded  the  words  ^Cereal,'  *Potato  flour/  etc., 
must  appear  as  a  part  of  the  name  of  the  product  in  the  same  size  and  style 
type  and  on  the  same  line;  for  example,  'Sausage  and  Cereal,'  'Sausage  and 
Potato  Flour.* " 

In  the  same  announcement  and  at  the  same  time  the  Secretary  of 
Agriculture  promulgated  the  following: 

''Referring  to  instructions  in  service  announcement  of  April  15,  1912,  page 
26,  under  the  heading  'Labeling  of  meat  and  meat  food  products  containing 
added  substances,'  attention  is  called  to  the  fact  that  this  applies  to  iul^ 
brands  and  burning  brands  as  well  as  to  labels,  cartons,  etc  Such  brands 
should  bear  the  statement  'Sausage  and  Cereal*  if  cereal  is  added  in  excess 
of  5  per  cent,  or  'Cereal  added'  if  not  in  excess  of  6  per  cent" 

On  February  28,  1913,  the  Secretary  of  Agriculture,  for  the  pur- 
pose of  preventing  the  use  in  interstate  and  foreign  commerce  of  meat 
or  meat  products  under  any  false  or  deceptive  name,  under  the  au- 
thority conferred  on  the  Secretary  of  Agriculture  by  the  provisions 
of  the  act  of  Congress  approved  June  30,  1906  (34  Stat.  674),  amend- 
ed regulation  18  by  the  addition  of  section  16,  as  follows : 

"Section  16.  Paragraph  1.  Sausage  shall  not  contain  cereal  in  excess  of 
two  per  cent  When  cereal  is  added  its  presence  shall  be  stated  on  the  label 
or  on  the  product. 

"Paragraph  2.  Water  or  ice  shall  not  be  added  to  sausage,  except  for  the 
purpose  of  facilitating  grinding,  chopping  or  mixing,  in  which  case  the  added 
water  or  ice  shaU  not  exceed  three  per  cent,  except  as  provided  in  the  fol- 
lowing paragraph. 

"Paragraph  3.  Sausage  of  the  class  which  are  smoked  or  cooked,  such  as 
Frankfurt  style,  Vienna  style,  and  Bologna  style,  may  contain  added  water  in 
excess  of  three  per  cent.,  but  not  in  excess  of  an  amount  sufficient  to  make 
the  product  palatable.  When  water  (in  excess  of  three  per  cent)  and  cereal 
are  added  to  this  class  of  sausages  the  statement  'Sausage,  water  and  cereal* 
shall  appear  on  the  label  or  on  the  product  but  when  no  cereal  is  added  the 
addition  of  water  need  not  be  stated." 

It  is  against  the  enforcement  of  this  new  section  16  of  r^[ulation 
18  that  this  injunction  was  sought. 

The  word  "sausage"  is  defined  by  all  the  lexicographers  as  an  article 
of  food  composed  of  meat,  salt,  and  spices. 

The  bill  alleges  that  the  complainant's  sausages  are  compounds  and 
mixtures  composed  and  manufactured  from  meat  of  hams,  pork,  spices, 
and  cereals ;  that  the  amount  of  cereals  used  in  said  compounds  and 
mixtures  going  to  the  preparation  and  making  of  said  sausage  is  from 
1  to  10  per  cent,  of  wholesome  cereal  and  a  varying  amount  of  pure 
water,  depending  upon  the  meat  used  and  the  amount  necessary  for 
the  compounding  and  mixture  of  the  various  ingredients,  and  that  said 
cereal  is  not  an  inferior  substance  to  the  other  ingredients  entering  into 
the  compound  or  mixture  composing  sausage,  but  that  said  material 
is  composed  of  ground  grain,  and  the  sausages  thus  manufactured  by 
the  complainant  are  sound,  healthful,  wholesome,  and  contain  no  dyes, 
chemicals,  preservatives,  or  ingredients  which  render  such  meat  food 
products  unsound,  unhealthful,  unwholesome,  or  unfit  for  htunan  food. 
It  is  further  alleged  that  the  use  of  cereal  and  water  as  aforesaid  in 
the  manufacture  of  sausage  is  customary  and  necessary,  and  has  been 
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universally  recognized  by  all  manufacturers  thereof  for  more  than 
50  years  and  ever  since  sausages  have  been  known  as  a  commercial 
product. 

The  suit  was  brought  against  Honorable  David  F.  Houston,  Secre- 
tary of  Agriculture,  A.  D.  Melvin,  Chief  of  the  Bureau  of  Animal  In- 
dustry of  the  Department  of  Agriculture,  and  James  J.  Brougham,  as 
Chief  Inspector  of  said  Bureau,  with  headquarters  at  the  city  of  St. 
Louis.  The  Secretary  of  Agriculture  and  the  Chief  of  the  Bureau  of 
Animal  Industry  being  beyond  the  jurisdiction  of  the  court,  service 
was  had  only  upon  James  J.  Brougham,  as  Chief  Inspector  of  said 
bureau. 

[1]  It  is  first  contended  that,  as  the  Secretary  of  Agriculture  and 
the  Chief  of  the  Bureau  of  Animal  Industry  were  not  found  within 
the  district  where  this  suit  was  brought,  and  consequently  were  not 
served,  the  District  Court  had  no  jurisdiction  to  proceed  to  grant  an 
injunction,  and  the  government  relies  on  Bogart  v.  Southern  Pacific, 
228  U.  S.  137,  33  Sup.  Ct.  497,  57  L.  Ed.  768;  and  on  Shields  v.  Bar- 
row, 17  How.  130,  15  L.  Ed.  158. 

It  becomes  important  at  this  point  to  first  ascertain  what  was  the 
relief  prayed.  Among  other  things  the  prayer  was:  (b)  That  Hon. 
David  F.  Houston,  Secretary  of  Agriculture,  Dr.  A.  D.  Melvin,  Chief 
of  the  Bureau  of  Animal  Industry,  and  James  J.  Brougham,  Chief  In- 
spector of  the  Bureau  of  Animal  Industry  of  the  Department  of  Agri- 
culture at  St.  Louis,  defendants  above  named,  be  required  by  tempo- 
rary mandatory  injunction  (to  be  made  permanent  upon  a  final  hearing 
of  this  cause)  to  mark,  stamp,  tag,  or  label  as  "Inspected  and  passed" 
all  the  meat  food  products  or  sausage  manufactured  by  your  orator 
found  to  be  sound,  healthful,  and  wholesome,  and  which  contained  no 
dyes,  chemicals,  preservatives  or  ingredients  which  render  said  meat 
or  meat  food  products  unsound,  unhealthful,  unwholesome,  or  unfit 
for  human  food. 

James  J.  Brougham  being  the  Chief  Inspector  of  the  Bureau  of 
Animal  Industry  of  the  Department  of  Agriculture  at  St.  Louis  and 
the  one  under  whose  charge  the  inspection  and  marking  of  complain- 
ant's goods  must  take  place,  the  question  is  whether  the  Secretary  of 
Agriculture  or  the  Chief  of  the  Bureau  of  Animal  Industry  is  a  neces- 
sary or  indispensable  party  under  R.  S.  §  737  (U.  S.  Comp.  St.  1901, 
p.  587),  and  Judicial  Code,  §  50  (Act  March  3,  1911,  c.  231,  36  Stat. 
1101  [U.  S.  Comp.  St.  Supp.  1911,  p.  149]),  which  read: 

**Sec.  50.  When  there  are  several  defendants  in  any  suit  at  law  or  In  equity, 
and  one  or  more  of  them  are  neither  inhabitants  of  nor  found  within  the  dis- 
trict in  which  the  suit  is  brought, 'and  do  not  voluntarily  ap(^ar,  the  court 
may  entertain  Jurisdiction,  and  proceed  to  the  trial  and  adjumcation  of  the 
suit  between  the  parties  who  are  properly  before  it;  but  the  Judgment  or 
decree  rendered  therein  shall  not  conclude  or  prejudice  other  parties  not  reg- 
ularly served  with  process  nor  voluntarily  appearing  to  answer ;  and  nonjoin- 
der of  parties  who  are  not  inhabitants  of  nor  found  within  the  district,  as 
aforesaid,  shall  not  constitute  matter  of  abatement  or  6bJection  to  the  suit." 

And  rule  39  (198  Fed.  xxix,  115  C.  C.  A.  xxix)  of  the  new  equity 
rules  as  follows: 

•*In  all  cases  where  it  shall  appear  to  the  court  that  persons,  who  might 
otherwise  be  deemed  proper  parties  to  the  suit,  cannot  be  made  parties  by  rea- 
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son  of  their  being  out  of  the  Jurisdiction  of  the  court,  or  incapable  otherwise  of 
being  made  parties,  or  because  their  joinder  would  oust  the  Jurisdiction  of  the 
court  as  to  the  parties  before  the  court,  the  court  may',  in  its  discretion,  pro- 
ceed in  the  cause  without  maldng  such  persons  parties;  and  in  such  cases 
the  decree  shall  be  without  prejudice  to  the  rights  of  the  absent  parties." 

We  think  that  under  the  statute  and  rule  there  is  no  doubt  that  juris- 
diction existed  in  this  case. 

A  case  on  a  similar  subject  to  that  here  involved  was  before  the  Su- 
preme Court  of  Michigan  in  Armour  &  Co.  v.  Bird,  159  Mich.  1,  123 
N.  W.  580,  25  L.  R.  A.  (N.  S.)  616.    In  that  case  the  court  said  : 

"The  following  facts  arfe  admitted  or  established  beyond  controversy:  (a) 
The  sausage  manufactul-ed  by  the  complainant  is  a  wholesome  article  of  food. 
It  contains  nothing  deleterious  to  health,  (b)  It  is  a  mixture  or  compound 
within  the  meaning  of  the  proviso  in  the  statute  above  quoted,  being  com- 
posed of  meat,  cereal,  salt,  and  spices,  (c)  It  is  made  in  accordance  with  the 
act  of  Congress  and  directions  prescribed  thereunder  by  the  Commissioner  of 
Agriculture,  and  under  the  inspection  of  the  United  States  Inspectors,  (d) 
Sausage  is  made  of  different  kinds  of  meat,  viz.,  pork,  beef,  and  veal. 
Whether  manufactured  for  interstate  commerce  or  domestic  use  within  the 
state,  it  is  sometimes  made  with  cereal,  and  sometimes  without  it.  Cereal  is 
not  a  necessary  ingredient  to  its  manufacture,  although  it  has  been  used  by 
most  manufacturers  for  many  years,  (e)  Water  is  an  essential  ingredient  in 
the  manufacture  of  sausage,  whether  made  with  or  without  cereal.  This  is 
shown  by  the  evidence  of  the  defendants.  One  of  their  witnesses,  with  an 
experience  of  35  years,  testified:  *In  the  manufacture  of  pork  sausage  we 
use  pork,  and,  if  the  pork  is  a  little  too  fat,  we  put  in  some  veal. or  beef. 
It  is  necessary  to  have  a  little  water  added,  a  quart  and  a  half  to  100  pounds. 
It  is  pretty  hard  to  make  them  without.  We  use  a  little  more  water  than 
would  be  found  in  the  meat  when  freshly  killed.'  Another,  who  has  been  en- 
gaged in  the  manufacture  of  sausage  since  1864,  testified :  'I  put  a  Uttle  wa- 
ter in  pork  sausage.  I  use  from  5  to  10  pounds  of  water  to  100  pounds  of 
meat.  Enough  to  make  it  pliable,  that  Is  all.  I  use  from  8  to  10  pounds  of 
water  In  making  beef  sausage.  I  presume  you  could  make  sausage  v^thout 
water,  but  you  could  not  stuff  It  very  well.*  Another,  who  learned  to  make 
sausages  in  Germany,  testified :  *I  have  always  used  water,  and  still  use  wa- 
ter in  the  manufacture  of  sausage.  Water  is  necessary.  They  use  water  in 
making  sausage  in  Germany.  So  far  as  I  know,  every  one  used  it'  The 
United  States  regulations  require  that  the  water  used  shall  be  pure,  (f)  It 
is  not  in  violation  of  definitions  4  and  7  of  the  act.  It  does  not  violate  defini- 
tion 7,  because  it  contains  no  substance  or  Ingredient  poisonous  or  Injurious 
to  health.  It  does  not  violate  definition  4,  because  meat  is  the  basis  and 
principal  ingredient  of  the  article.  As  manufactured  by  complainant,  it  con- 
tains from  2  to  10  per  cent,  of  cereal.  It  la  and  has  been  for  more  than  40 
years  recognized  in  the  trade  as  sausage.  When  sold  as  sausage  with  cereal 
added,  it  deceives  no  one,  is  not  an  Imitation,  and  manufacturers  are  entitled 
to  manufacture  and  label  it  as  sausage  with  cereal.  It  Is  not  contended  that 
manufacturers  have  not  the  right  to  use  the  name  'sausage*  when  sold  with 
a  proper  label.  The  federal  statute  Is  practically  Identical  with  that  of  Michi- 
gan, and  contains  a  proviso  reading:  *That  an  article  of  food  which  does  not 
contain  any  added  poisonous  or  deleterious  ingredients  shall  not  be  deemed  to 
be  adulterated  or  misbranded  in  the  following  cases:  First  In  the  case  of 
mixtures  or  compounds  which  may  be  now  or  from  time  to  time  hereafter 
known  as  articles  of  food  under  their  own  distinctive  names,  and  not  an  Imi- 
tation of  or  offered  for  sale  under  the  distinctive  name  of  another  article.  If 
the  name  be  accompanied  on  the  same  label  or  brand  with  a  statement  of 
the  place  where  said  article  has  been  manufactured  or  produced.'  •  ♦  ♦ 
Acting  under  this  law,  the  Department  of  Agriculture,  on  September  12,  1906, 
adopted  the  following  regulation :  'Sausages  and  Chopped  Meats.  The  word 
"sausage"  without  a  prefix  indicating  the  species  of  animal  is  considered  to 
be  a  mixture  of  minced  or  chopped  meats  with  or  without  spices.     If  any 
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spedes  of  animal  is  indicated  as  pork  sausage,  the  sausage  must  be  wholly 
made  from  the  meat  of  that  species.  If  any  flour  or  other  cereal  is  used  the 
label  must  so  state.  If  any  other  meat  product  is  added,  the  label  must  so 
state.'  To  this  regulation  the  department  added :  ^Manufacturers  are  warned 
that  the  above  rulings  do  not  exempt  them  from  the  enforcement  of  state 
laws.'  The  learned  circuit  Judge  in  his  opinion  found  that  sausage  manu- 
factured as  is  that  of  the  complainant  *is  probably  as  healthy  as  pure  sausage 
such  as  was  known  to  the  fathers.'  ♦  ♦  ♦  'Sausage'  is  defined  by  all  the 
lexicographers  as  an  article  of  food  composed  of  meat,  salt,  and  spices.  See 
Worcester's  and  Century  Dictionaries.  The  people  generally  so  understand 
it.  The  writer  of  this  opinion  would  be  compelled  to  admit  that  until  very 
recently  he  had  no  knowledge  that  cereal  was  used  in  the  manufacture  of 
sausage.  ♦  ♦  ♦  The  consumer  who  prefers  sausage  made  of  meat  alone  is 
entitled  to  be  informed  that  he  is  buying  such  an  article.  The  consumer  who 
prefers  sausage  mixed  with  cereal  is  entitled  to  know  that  he  is  purchasing 
that  article.  •  ♦  ♦  The  use  of  cereal  in  the  manufacture  of  sausage  has 
been  very  general  The  State  Food  and  Dairy  Commissioner  of  Iowa,  who 
at  the  time  of  the  hearing  below  had  held  oflJce  for  five  years,  testified  to  its 
general  use  in  that  state,  stating  that  *the  ingredients  used  by  the  Iowa  manu- 
facturers in  making  sausage  are  chopped  meats,  salt,  spices,  flour,  and  suflS- 
cient  water.' " 

In  view  of  the  statements  made  by  the  Supreme  Court  of  Michigan 
we  are  the  more  inclined  to  believe  the  allegation  of  the  bill  of  com- 
plaint that  it  has  been  the  practice  for  50  years  to  compound  in  the 
preparation  of  sausages,  so-called,  some  cereals.  It  is  stated  by  the 
Supreme  Court  of  Michigan  that  it  appears  to  be  established  by  the 
evidence  that  sausage  made  with  cereal  is  sold  cheaper  than  that  made 
of  meats  alone. 

[2]  It  was  in  apparent  knowledge  of  this  history  that  the  early  reg- 
ulations of  the  Department  of  Agriculture  were  promulgated  on  this 
subject.  It  is  within  the  power  of  Congress  to  vest  in  executive  offi- 
cers the  power  to  promulgate  administrative  rules,  but  this  never  is 
deemed  to  extend  to  the  making  of  rules  to  subvert  the  statute.  Wil- 
liamson V.  United  States,  207  U.  S.  425,  28  Sup.  Ct.  163,  52  L.  Ed.  278 ; 
United  States  v.  United  Verde  Copper  Co.,  196  U.  S.  207,  25  Sup.  Ct. 
222,  49  L.  Ed.  449;  Morrill  v.  Jones,  106  U.  S.  466,  1  Sup.  Ct.  423, 
27  L.  Ed.  267;  United  States  v.  Grimaud,  220  U.  S.  506,  31  Sup.  Ct. 
480,  55  L.  Ed.  563;  Leecy  v.  United  States,  190  Fed.  289,  111  C.  C. 
A.  254. 

[3]  The  entire  meat  inspection  law  (Act  March  4,  1907,  c.  2907,  34 
Stat.  1260  [U.  S.  Comp.  St.  Supp.  1911,  p.  1366])  was,  as  distinctly 
indicated  in  it,  to  prevent  the  sale  of  food  which  is  unsound,  unwhole- 
scmie,  or  otherwise  unfit  for  human  use  or  misbranded.  It  was  not 
the  design  of  Congress  in  that  law  to  provide  standards  of  quality  ex- 
cept to  prohibit  the  sale  of  food  which  was  unsound,  unwholesome,  or 
otherwise  unfit  for  human  use  and  secure  true  branding.  The  article 
in  question,  being  sausage  with  cereal  or  sausage  and  cereal,  was  not 
intended  to  be  prohibited  by  Congress.  The  act  of  Congress  did  con- 
template, however,  that  the  purchaser  should  know  what  he  was  buy- 
ing. The  early  regulations  of  the  Department  of  Agriculture  were  in 
strict  accordance  with  the  statute,  and,  nowithstanding  the  fact  that 
it  had  been  the  practice  in  compounding  sausage  for  many  years  at 
that  time  to  mix  cereal  and  the  great  quantities  of  water  which  it  would 
absorb,  that  fact  was  not  generally  known  outside  of  the  trade,  and  can- 
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not  be  presumed  to  have  been  known  by  Congress.  If  such  combina- 
tion was  sold  as  sausage  it  might  be  said  to  be  sold  under  a  false  or 
deceptive  name  as  prohibited  by  the  meat  inspection  law,  and,  it  might 
be  said  that  another  substance  had  been  mixed  and  packed  with  it  so 
as  to  lower  or  injuriously  affect  its  quality  or  strength  and  that  a  sub- 
stance had  been  substituted  wholly  or  in  part  for  the  article  as  pro- 
hibited in  the  pure  food  law,  but  when  sold  as  sausage  with  cereal  or 
as  sausage  and  cereal  none  of  these  provisions  would  apply. 

We  come  now  to  the  provision  inserted  in  section  16  of  rule  18  that 
sausage  shall  not  contain  cereal  in  excess  of  2  per  cent.  If  this  simply 
means  that  it  shall  not  be  sold  as  sausage,  it  possibly  may  have  been 
valid,  but  the  government  does  not  contend  that  this  is  its  true  mean- 
ing. If  it  meant  that  sausage  sold  as  such  should  not  contain  cereal 
in  excess  of  2  per  cent.,  but  that  sausage  and  cereal  might  contain  more, 
it  might  be  sustained.  But  the  contention  is  that  the  Secretary  of 
Agriculture  had  power  to  prohibit  the  manufacture  and  sale  of  sau- 
sage and  cereal  where  the  cereal  was  in  excess  of  2  per  cent.  This  the 
Secretary  of  Agriculture  had  no  power  to  do.  Basing  all  our  state- 
ments upon  the  allegations  of  the  bill,  which  have  never  been  contro- 
verted, sausage  and  cereal  which  contain  no  dyes,  chemicals,  preserv- 
atives or  ingredients  which  render  such  meat  or  meat  food  product  un- 
sound, unhealthful,  unwholesome,  and  unfit  for  human  food  and 
which  is  not  by  any  other  reason  unsound,  unhealthful,  unwholesome, 
or  unfit  for  human  food,  is  not  subject  to  condemnation  under  the  meat 
inspection  law  except  as  hereafter  indicated. 

It  is  claimed  that  the  power  existed  to  pass  this  regulation  under 
the  last  portion  of  the  fifth  subdivision  of  the  meat  inspection  law,  but 
this  is  an  error.  The  subdivision  in  question  prohibits  a  sale  under 
any  false  and  deceptive  name  and  such  it  probably  would  be  to  sell  a 
combination  of  sausage  and  cereal  under  the  name  of  sausage,  but  not 
under  the  name  of  sausage  and  cereal.    The  section  then  continues : 

''But  established  trade  name  or  names  which  are  usual  to  such  products 
and  which  are  not  false  and  deceptive  and  which  shall  be  approved  by  the 
Secretary  of  Agriculture  are  permitted." 

What  is  meant  by  trade  name  or  names?  The  answer  to  this  ques- 
tion will  be  at  once  apparent  to  students  of  the  law  of  trade-marks, 
trade-names,  and  unfair  competition. 

"Trade-names  have  been  frequently  confused  with  trade-marks,  and,  broadly 
considered,  they  do  include  names  which  may  constitute  technical  trade- 
marks. More  accurately,  however,  trade-names  are  names  which  are  used 
in  trade  to  designate  a  particular  business  of  certain  individuals  considered 
somewhat  as  an  entity,  or  the  place  at  which  a  business  is  located,  or  of  a 
class  of  goods,  but  which  are  not  technical  trade-marks  either  because  not 
applied  or  affixed  to  goods  sent  into  the  market,  or  because  not  capable  of 
exclusive  appropriation  by  any  one  as  trade-marks.  Such  trade-names  may, 
or  may  not,  be  exclusive.  Exclusive  trade-names  are  protected  very  much 
upon  the  same  principles  as  trade-marks,  and  the  same  rules  that  govern 
trade-marks  are  applied  in  determining  what  may  be  an  exclusive  trade-name. 
Nonexclusive  trade-names  are  names  that  are  publici  Juris  in  tlielr  primary 
sense,  but  which  in  a  secondary  sense  have  come  to  be  imderstood  as  indi- 
cating the  goods  or  business  of  a  particular  trader.  Trade-names  are  ac- 
quired by  adoption  and  user,  and  belong  to  the  one  who  first  used  them  and 
gave  them  a  value."    88  Cyc.  764;   Cady  v.  Schultz,  19  R.  I.  193,  32  Atl.  915, 
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29  L.  R.  A.  524.  61  Am.  St  Rep.  763 ;  Falrbank  Co.  v.  Luckel»  K.  ft  0.  Soap 
Co.,  102  Fed.  827,  42  C.  C.  A.  376;  Mlllspaugh  Laundry  v.  First  Natl  Bank, 
120  Iowa,  1,  94  N.  W.  262. 

It  is  such  trade-names  that  the  Secretary  of  Agriculture  must  ap- 
prove. As  illustrations  of  trade-names  of  meat  if  not  trade-marks, 
take  "Premium,"  "Empire,"  "Star,"  "Shield,"  "Diamond  C,"  "Rex," 
"Supreme,"  "Coupon."  These  are  doubtless  legitimate  trade-names, 
but  if  lard  should  be  marked  "Pure  Premium  Leaf  Lard"  and  it  should 
appear  that  it  was  not  pure,  or  was  only  a  part  from  the  leaf,  this 
would  be  false  and  deceptive  and  could  be  rejected  by  the  Secretary 
of  Agriculture  although  a  trade-name.  But  the  Secretary  of  Agri- 
culture has  nothing  to  do  with  the  name  of  an  article  so  long  as  it  is 
not  false  and  deceptive.  Beef,  pork,  veal,  quarters,  ribs,  sausage,  and 
the  like  are  common  nouns  which  are  names  indicative  from  what  ani- 
mal or  what  part  of  the  animal  or  how  the  article  is  made,  and,  so 
long  as  not  false  or  deceptive,  the  Secretary  of  Agriculture  has  no  right 
to  object  to  their  use. 

It  is  claimed  by  the  government  that  the  rule  simply  prevents  the 
product  from  being  stamped  by  the  government  as  "Inspected  and 
passed,"  and  that  plaintiffs  can  manufacture  sausage  and  cereal  and 
sell  it  in  interstate  commerce  without  this  stamp,  but  this  seems  to  be 
an  error.  The  law  contemplates  that,  as  before  stated,  an  ante  mortem 
examination  of  the  animal,  a  post  mortem  examination  of  the  carcass, 
and  in  the  fourth  subdivision  an  examination  of  meat  food  products 
and  their  being  "Passed"  or  "Condemned."  This  combination  of  meat 
and  cereal  is  a  "meat  food  product"  as  this  term  is  used,  and  it  must 
be  inspected  and  passed  or  condemned.  There  is  no  branch  of  the 
packing  business  which  so  imperatively  requires  inspection  as  that  of 
the  making  of  sausage  and  kindred  articles.  The  law  requires  that 
they  be  inspected  and  passed  or  condemned,  and  provides  that  the  in- 
spector may  be  withdrawn  from  any  plant  that  does  not  destroy  any 
condemned  meat  food  product  for  use  as  food. 

We  are  not  required  to  pass  and  will  not  pass  upon  whether  the 
Secretary  of  Agriculture  could  expand  the  old  regulation  so  as  to  re- 
quire the  manufacturer  to  show  what  amount  or  per  cent,  of  cereal 
and  water  is  used. 

The  question  is  simply,  Could  he  prohibit  the  making  of  a  compound 
which  was  sound,  healthful,  whplesome,  and  free  from  dyes,  chemicals, 
preservatives,  or  ingredients  which  render  such  unfit  for  human  food 
by  a  mere  regulation  ?  We  are  constrained  to  say  that  he  cannot.  A 
compound  of  beef  and  pork  would  not  entitle  the  Secretary  of  Agri- 
culture to  prohibit  the  words  "beef"  and  "pork"  to  appear  in  the  title 
and  to  condemn  all  such  compounds  on  the  label  of  which  they  appear. 

Slightly  similar  to  this  is  the  case  of  the  United  States  v.  Eleven 
Thousand  One  Hundred  and  Fifty  Pounds  of  Butter,  195  Fed.  657, 
115  C.  C.  A.  463. 

The  government  has  cited,  since  the  submission  United  States  v. 
Antikamnia  Chemical  Co.,  231  U.  S.  654,  34  Sup.  Ct.  222,  58  L.  Ed. 
419,  but  we  find  nothing  in  it  conflicting  with  our  position,  but  much 
that  sustains  it. 
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It  follows  that  the  case  is  reversed  and  remanded,  with  directions 
to  issue  an  injunction  restraining  the  Chief  Inspector  of  the  Bureau 
of  Animal  Industry  in  charge  of  plaintiff's  plant  from  refusing  to  mark 
complainant's  product  as  "Inspected  and  passed"  upon  the  ground  that 
it  contains  cereal  in  excess  of  2  per  cent,  or  water  in  excess  of  3  per 
cent.,  so  long  as  it  is  marked  "Cereal  added,"  or  "Sausage  and  Ce- 
real," as  now  or  hereafter  required  by  regulation  of  the  Secretary  of 
Agriculture,  and  if  the  Secretary  of  Agriculture  shall  hereafter  require 
that  the  product  shall  be  marked  "Water  added,"  or  with  the  amount  of 
water  added,  the  preliminary  decree  shall  be  subject  to  be  modified  ac- 
cordingly. 

AMIDON,  District  Judge,  dissents. 

(215  Fed.  662) 

PERRIS  IRR.  DIST.  v.  TURNBULL. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  4,  1914.) 

No.  2356. 

CouBTs  (S  344*) — Following  State  Procedure — Process. 

Rev.  St  §  914  (U.  S.  Comp.  St.  1901,  p.  684),  provides  that,  in  actions  at 
law,  the  forms  and  service  of  process  In  federal  courts  shall  conform,  as 
near  as  may  be,  to  the  requirements  of  the  state  law  In  like  cases  in  state 
courts  of  record  In  the  state  In  which  the  federal  court  Is  held.  Code  Civ. 
Proc.  Cal.  §  406,  declares  that  the  clerk  must  Indorse  on  the  complaint 
the  day,  month,  and  year  that  it  Is  filed,  and  at  any  time  within  a  year 
thereafter  plaintiff  may  have  summons  Issued.  Held  that,  where  sum- 
mons was  Issued  by  the  clerk  within  a  year  after  the  filing  of  the  com- 
plaint, the  fact  that  It  was  not  placed  In  the  hands  of  a  marshal  for  serv- 
ice until  after  the  year  had  expired  was  not  ground  for  dlsmissaL 

[Ed.  Note.— For  other  cases,  see  CJourts,  CJent  Dig.  i  917;  Dec.  Dig.  i 
344.* 

Conformity  of  practice  In  common-law  actions  to  that  of  state  court,  see 
notes  to  O'Connell  v.  Reed,  5  C.  C.  A.  594;  Nederland  Life  Ins.  Co.  v. 
Hall,  27  C.  C.  A.  392.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Olin  Wellborn, 
Judge. 

Action  by  R.  B.  Turnbull,  as  administrator  of  the  estate  of  R.  H. 
Thompson,  deceased,  against  the  Ferris  Irrigation  District.  From  an 
order  denying  a  motion  to  vacate  a  default  judgment  in  favor  of 
plaintiff,  and  to  dismiss  the  action,  defendant  brings  error.    Affirmed. 

C.  Hughes  Jordan,  Frank  W.  Stafford,  and  Kenyon  F.  Lee,  all  of 
Los  Angeles,  Cal.,  for  plaintiff  in  error. 

William  M.  Hiatt  and  Oscar  C.  Mueller,  both  of  Los  Angeles,  Cal., 
for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  VAN  FLEET, 
District  Judge. 

*For  oUier  casM  see  same  topic  ft  §  nuubsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ROSS,  Circuit  Judge.  On  the  18th  of  February,  1913,  the  court 
below  entered  a  money  judgment  by  default  against  the  plaintiff  in 
error,  which  thereafter  entered  a  special  appearance  for  the  purpose 
of  its  motion  only,  and  moved  the  court  to  vacate  the  judgment  and  to 
dismiss  the  action,  which  motion  was  denied  March  31,  1913.  The 
present  writ  is  brought  for  a  review  of  that  action  of  the  trial  court ; 
the  sole  contention  of  the  plaintiff  in  error  being  that  the  summons  in 
the  action  was  not  issued  within  one  year  after  the  filing  of  the  com- 
plaint therein. 

The  record  shows  that  the  complaint  was  filed  December  29,  1904, 
and  that  on  the  16th  day  of  December,  1905,  the  clerk  of  the  court  pre- 
pared and  signed  as  such  clerk  the  usual  summons,  and  affixed  thereto 
the  seal  of  the  court ;  that  the  Marshal  received  the  summons  January 
3,  1907,  and  personally  served  the  same  on  the  various  officers  of  the 
defendant  irrigation  district  on  various  stated  days  in  1907;  and  that 
on  the  12th  of  September  of  that  year  the  default  of  the  defendant 
to  the  action  was  duly  entered  for  its  failure  to  appear  and  plead  to, 
answer,  or  demur  to  the  plaintiff's  complaint. 

The  various  and  long  delays  in  the  course  of  the  proceeding  are  ac- 
counted for  by  one  of  the  attorneys  for  the  plaintiff  in  the  cause  as 
follows : 

"Oscar  C.  Mueller,  being  first  duly  sworn,  deposes  and  says :  That  he  is  one 
of  the  attorneys  for  the  plaintiflf  in  the  above-entitled  action;  that  the  com- 
plaint in  said  action  was  filed  December  29,  1904;  that  the  summons  in  said 
action  was  duly  issued  by  the  clerk  of  this  court  on  December  16,  1905 ;  that 
Hon.  0.  C.  Wright  was  the  attorney  for  the  plaintiff  in  said  action  and  ap- 
peared as  such  attorney  at  the  time  of  the  filing  of  said  complaint  herein,  and 
continued  as  the  attorney  for  the  plaintiff  in  said  action  until  his  death,  Jan- 
uary 18,  1906;  that  thereafter  afliant  was  substituted  as  one  of  the  attorneys 
for  the  plaintiff  in  said  action  and  has  continued  ever  since  to  be  and  now  is 
one  of  the  attorneys  for  said  plaintiff  in  said  action ;  that  he  inquired  of  Hon. 
John  D.  Works,  one  of  the  attorneys  now  appearing  for  the  defendant  In  said 
action,  as  to  who  were  the  officers  of  the  said  defendant  district;  that  said 
Hon.  John  D.  Works  had  theretofore  represented  said  Ferris  irrigation  dis- 
trict in  another  action  brought  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  California,  by  said  plaintiff  against  said  defendant,, 
which  action  had  theretofore  been  tried  and  judgment  entered  and  had  been 
appealed  and  the  judgment  affirmed  by  the  United  States  Court  of  Appeals, 
Ninth  Circuit ;  that  said  Hon.  John  D.  Works  informed  affiant  that  he  did  not 
know  who  are  the  officers  of  the  district;  that  he  did  not  know  where  the 
minute  books  or  records  of  the  district  could  be  obtained,  and  that  he  did  not 
know  where  the  information  which  affiant  desired  could  be  obtained;  that 
thereafter,  and  in  early  part  of  the  year  1907,  affiant  made  a  trip  to  the  town 
of  Perris,  situated  within  the  limits  of  said  defendant  district;  that  he  in- 
quired of  many  persons  living  there  who  the  officers  of  the  district  were,  but 
could  obtain  no  information  concerning  the  same;  that  affiant  employed  the 
Plnkerton  Detective  Agency  to  make  an  investigation  for  the  purpose  of  learn- 
ing who  were  the  officers  of  said  defendant  district;  that  after  such  investi- 
gation, which  investigation  covered  a  considerable  period  of  time,  said  detec- 
tive agency  gave  affiant  the  names  and  residences  of  three  of  the  persons,  to 
wit,  W.  H.  Pilch,  Duncan  McPherson,  and  A.  R.  Frederick,  who  were  re- 
puted to  be  llie  directors  of  said  defendant  district,  and  reported  that  said 
W.  H.  Pilch  was  reputed  to  be  the  president  of  said  district;  that  from  the 
time  affiant  became  one  of  the  attorneys  for  the  plaintiff  in  said  action,  until 
just  prior  to  the  time  the  summons  in  said  action  was  delivered  to  the  United 
States  Marshal  for  service,  affiant  was  making  every  effort  to  learn  who  were 
the  officers  of  said  defendant  district,  and  who  was  the  president  of  said  dis- 


Digitized  by 


Google 


76  132  C.  C.  A.  RBP0BT9 

trict,  and  the  person  npon  whom  Buch  service  should  be  made;  that  dniingr 
said  time,  whenever  he  met  any  person  residing  in  said  district,  or  who  had 
resided  in  said  district,  or  whom  he  thought  by  any  chance  might  have  knowl? 
edge  of  who  were  the  officers  of  said  district,  he  inquired  concerning  such  of- 
ficers, but  was  never  able  to  get  any  such  information  until  prior  to  the  de- 
livery of  said  summons  to  said  United  States  Marshal  for  service ;  that  dur- 
ing said  time  he  inquired  and  endeavored  to  obtain  such  information  from  a 
very  large  number  of  people;  that  the  plaintiff  in  said  action  resided  in  the 
city  of  Brooklyn,  in  the  state  of  New  York ;  that  said  plaintiff  informed  at- 
fiant  that  he  had  no  knowledge  concerning  who  were  the  officers  of  said  dis- 
trict.   Oscar  C.  Mueller." 

Whatever  the  cause  of  the  delays  in  the  proceedings,  the  fact  re- 
mains that  the  sole  contention  of  the  plaintiflf  in  error  is  that  the  sum- 
mons was  not  issued  within  one  year  from  the  filing  of  the  complaint. 

Sections  911,  912,  and  914  of  the  Revised  Statutes  (U.  S.  Comp.  St. 
1901,  pp.  683,  684)  provide  as  follows: 

"Sec.  911.  All  writs  and  processes  issuing  from  the  courts  of  the  United 
States  shall  be  under  the  seal  of  the  court  from  which  they  issue,  and  shall 
be  signed  by  the  clerk  thereof.  Those  issuing  from  the  Supreme  Court  or  a 
circuit  court  shall  bear  teste  of  the  Chief  Justice  of  the  United  States,  or. 
when  that  office  is  vacant,  of  the  Associate  Justice  next  in  precedence,  and 
those  issuing  from  a  district  court  shall  bear  teste  of  the  judge,  or,  when  that 
office  is  vacant,  of  the  clerk  thereof.  The  seals  of  said  courts  shall  be  pro- 
vided at  the  expense  of  the  United  States." 

"Sec.  912.  All  process  issued  from  the  courts  of  the  United  States  shall  bear 
teste  from  the  day  of  such  issue." 

"Sec.  914.  The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the  circuit  and  dis- 
trict courts,  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  existing  at  the  time  in  like  causes  in  the 
courts  of  i;^ord  of  the  state  within  which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrary  notwithstanding." 

Nowhere  is  it  required  by  statute  of  the  United  States  that  the  clerk 
shall  deliver  the  summons  to  the  Marshal  for  service,  and,  when  the 
clerk  has  performed  all  of  the  acts  prescribed  by  Congress  for  the 
issuing  of  writs  and  processes,  the  writ  or  process,  as  the  case  may 
be,  is,  in  our  opinion,  clearly  issued  by  him.  And  such  have  been  the 
rulings  upon  the  subject. 

In  Leas  &  McVitty  v.  Merriman  (C.  C.)  132  Fed.  510,  512,  the  court 
said : 

*'I  think  section  911,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  683),  means  no  more 
than  that,  when  a  writ  or  process  issues  from  a  federal  court,  it  must  be 
signed  by  the  clerk,  and  shall  be  authenticated  in  the  manner  therein  set  out*' 

In  Jewett  v.  Garrett  (C.  C.)  47  Fed.  625,  627,  the  court  said: 

**The  statute  governing  the  issue  of  writs  and  process  from  the  courts  of 
the  United  States  requires  that  such  writs  and  process  shall  be  under  the  seal 
of  the  court,  and  shall  be  signed  by  the  clerk  thereof  (Rev.  St  U.  S.  $  911) ; 
and  there  is  a  further  requirement  that  all  process  must  bear  teste  from  the 
day  of  its  issue  (Id.  $  912).  Other  than  in  these  necessary  particulars,  nei- 
ther the  form  of  the  writ  or  process,  nor  its  contents,  nor  the  manner  nor 
method  of  its  delivery  to  the  Marshal  for  service,  nor  its  formal  drafting, 
Is  sought  to  be  controlled  or  affected  by  any  legislation  of  CJongress,  further 
than  to  ordain  generally  that  the  writ  shall,  as  to  those  particulars,  as  far  as 
possible,  harmonize  with,  and  be  similar  to,  the  writs  and  processes  obtain- 
ing under  the  Code  of  Procedure  of  the  state  in  which  the  court  has  jurisdic- 
tion." 
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As  has  been  seen,  section  914  of  the  Revised  Statutes  in  terms  pro- 
vides in  eflfect  that  in  actions  at  law  the  forms  and  service  of  process 
in  the  federal  courts  shall  conform,  as  near  as  may  be,  to  that  existing 
at  the  time  in  like  cases  in  the  courts  of  record  of  the  state  within  which 
such  federal  court  is  held,  any  rule  of  court  to  the  contrary  notwith- 
standing. 

Turning  to  the  statutes  of  California,  it  is  seen  that  at  the  time  in 
question  the.  Code  of  Civil  Procedure  of  California  provided  as  fol- 
lows: 

*'Sec.  405.  Civil  actions  in  the  courts  of  this  state  are  commenced  by  flUng 
a  complaint. 

**Sec.  406.  The  clierk  must  indorse  on  the  complaint  the  day,  month,  and 
year  that  it  is  filed,  and  at  any  time  within  one  year  thereafter,  the  plaintiff 
may  have  a  summons  issued,  and  if  the  action  be  brought  against  two  or  more 
defendants,  who  reside  in  different  counties,  may  have  a  summons  issued  for 
each  of  such  counties  at  the  same  time.  But  at  any  time  within  the  year 
after  the  complaint  is  filed,  the  defendant  may,  in  writing,  or  by  appearing 
and  answering  or  demurring,  waive  the  issuing  of  summons;  or,  if  the  ac- 
tion be  brought  upon  a  joint  contract  of  two  or  more  defendants,  and  one  of 
them  has  appeared  within  the  year,  the  other  or  others  may  be  served  or  ap- 
pear after  the  year,  at  any  time  before  trial.** 

In  construing  those  provisions  of  the  California  statute,  the  Supreme 
Court  of  that  state  said,  in  the  case  of  Cowell  v.  Stuart,  69  Cal.  525, 
11  Pac.  57: 

**The  statute  does  not  now  require,  as  it  did  when  the  case  of  Reynolds  v. 
Page,  35  Gal.  296,  was  decided,  a  certified  copy  of  the  complaint  to  be  served 
with  the  summons,  so  that,  when  the  clerk  in  the  present  case  delivered  to 
the  plaintiff's  attorney  a  summons  duly  signed  and  sealed,  he  had  performed 
every  act  it  was  essential  for  him  to  perform  in  the  matter.  The  action  was 
commenced  by  the  filing  of  the  complaint  (section  405,  supra),  and  within  a 
year  thereafter  the  summons  was  issued  by  the  officer  charged  by  the  law 
with  the  duty  of  issuing  it,  namely,  the  clerk.  Under  the  statute  in  force 
when  Reynolds  v.  Page,  35  Cal.  296,  was  decided,  it  was  essential  to  serve  a 
copy  of  the  complaint  certified  by  the  clerk,  with  a  copy  of  the  summons,  and 
for  that  reason  the  court  held  that  the  summons  could  not  be  considered  as  is- 
sued untU  the  clerk  had  also  issued  that  which  the  law  made  an  essentiai 
accompaniment  to  constitute  a  valid  service.  But,  as  already  observed,  since 
the  amendment  of  the  statute  of  1874,  a  certified  copy  of  the  complaint  is  no 
longer  necessary,  and,  when  the  officer  who  is  charged  with  the  duty  of  is- 
suing the  summons  has  done  all  that  the  law  requires  him  to  do,  we  can  see 
no  ground  for  holding  that  the  summons  is  not  issued.  The  action  being  com- 
menced and  the  summons  issued  within  statutory  time,  the  action  may  never- 
theless be  dismissed  for  an  unreasonable  delay  in  the  service  of  process  or 
other  want  of  prosecution,  when  the  circumstances  of  the  case  show  such  ac- 
tion to  be  proper." 

As  said  by  the  learned  judge  of  the  court  below,  the  doctrine  of  that 
case,  so  far  from  being  contrary  to,  is  impliedly  sanctioned  in,  Reyn- 
olds V.  Page,  35  Cal.  296,  300,  where  the  court  says : 

**The  issuing  of  the  summons  intended  is  issuing  it  accompanied  with  ev- 
erything necessary  to  enable  the  party,  when  be  receives  it,  to  make  it  availa- 
ble for  the  purpose  of  effecting  a  valid  service.  •  •  •  And  we  think  the 
summons  not  issued,  within'  the  meaning  of  the  act,  till  all  the  papers  essen- 
tial to  enable  the  plaintiff  to  make  a  valid  personal  service  on  the  defendants, 
duly  attested,  are  placed  at  his  disposal." 
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Other  California  cases  in  line  with  the  foregoing  might  readily  be 
cited,  but  it  is  unnecessary  to  do  so. 

It  is  manifest  that  cases  arising  under  statutes  authorizing  the  at- 
torney for  the  plaintiff  to  issue  summons,  and  under  statutes  providing 
that  an  action  is  commenced  when  the  summons  is  issued,  are  inap- 
plicable to  the  present  case.  Nor  is  there  anything  supporting  the  con- 
tention of  the  plaintiff  in  error  in  rule  7  of  the  late  Circuit  Court  of 
this  district,  which  provides  as  follows: 

"Rule  7.  Dismissal  of  Actions — Failure  to  Prosecute. — Whenever  a  com- 
plainant shall  fail  to  have  process  issueil  upon  any  complaint  hereafter  filed  in 
this  court,  within  one  year  after  the  filing  thereof  against  any  defendant 
named  therein,  who  has  not  voluntarily  made  a  general  appearance  in  the  ac- 
tion, or  who  shall  fail  to  make  a  bona  fide  efl*ort  to  procure  service  of  sum- 
mons upon  such  defendant  within  sixty  days  after  the  issuing  thereof,  such 
defendant  may,  upon  due  notice  to  the  complainant,  have  said  complaint  dis- 
missed for  want  of  prosecution ;  but  this  rule  shall  not  affect  the  right  of  the 
court  to  dismiss  actions  for  want  of  prosecution  in  other  proper  cases" — 

first,  because  the  rule  provides  for  a  motion  on  the  part  of  the  defend- 
ant to  dismiss  the  action  for  lack  of  prosecution  when  there  has  been 
an  tinreasonable  delay  in  the  effort  to  procure  service  of  summons, 
which  is  not  the  point  involved  upon  the  present  writ  of  error;  and, 
secondly,  because  no  rule  of  court  is  effective  against  the  provisions 
of  section  914  of  the  Revised  Statutes,  according  to  the  express  terms 
of  the  latter. 
The  judgment  is  affirmed. 


(215  Fed.  566) 

PERRIS  IRR.  DIST.  v.  ESCHER  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     May  4,  1914.) 

No.  2357. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern  Divi- 
sion of  the  Southern  District  of  California ;   Olin  Wellborn,  Judge. 

Action  at  law  by  Conrad  Escher  and  Louis  Rahn,  copartners  doing  business 
as  Escher  &  Rahn,  against  the  Perris  Irrigation  District.  From  an  order  de- 
nying a  motion  to  vacate  a  default  judgment  in  favor  of  plaintiffs,  and  to  die- 
miss  the  action,  defendant  brings  error.    Affirmed. 

C.  Hughes  Jordan,  Frank  W.  Stafford,  and  Kenyon  F.  Lee,  all  of  Los  An- 
geles,  Cal.,  for  plaintiff  in  error. 

William  M.  Hiatt  and  Oscar  C.  Mueller,  both  of  Los  Angeles,  Cal.,  for  de- 
fendant in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  VAN  FLEET,  District 
Judge. 

PER  CURIAM.  The  question  in  this  case  is  the  same  as  that  in  Perris  Ir- 
rigation District,  a  Corporation,  v.  R.  B.  Turnbull,  Administrator  of  the  Es- 
tate of  R.  H.  Thompson,  Deceased  (No.  2356)  215  Fed.  562,  132  0.  C.  A.  74, 
and,  for  the  reasons  there  stated,  the  judgment  is  affirmed. 
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(215  Fed.  701) 

THE  ARCIDUCA  STEFANO. 

THE  JAMES  J.  McGUIRL. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  15,  1914.) 

No.  222. 

Coixision  (§  95») — Tow  and  Steamship  Meeting — Fault  of  Tug. 

A  collision  between  a  barge  in  tow  alongside  of  a  tug  and  a  meeting 
steamship  in  Buttermilk  Channel  held  due  to  the  fault  of  the  tug  in  keep- 
ing in  too  close  to  the  steamship  and  stopping  and  backing  when  she 
should  have  gone  ahead  in  conformity  to  the  signals. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  $|  200-202;  Dec. 
Dig.  S  95.» 

Collision  with  or  between  towing  vessels  and  vessels  in  tow,  see  note 
to  The  John  Englis,  100  C.  C.  A.  581.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  final  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  New 
York,  entered  on  October  16,  1913,  holding  the  steam  tug  James  J. 
McGuirl  solely  responsible  for  the  collision  between  the  steamship 
Arciduca  Stefano  and  a  barge  in  tow  of  the  McGuirl,  which  occurred 
November  3,  1911,  in  Buttermilk  Channel  in  the  port  of  New  York. 

Carpenter  &  Park,  of  New  York  City,  for  appellant. 
James  J.  Macklin,  of  New  York  City  (Lorenzo  Ullo,  of  New  York 
City,  of  counsel),  for  appellees. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  libel  was  filed  bjr  the  Staples  Brick 
Company  as  owner  of  the  brick  barge  Mary  L.  Nickerson  and  of  the 
cargo  of  brick  laden  thereon,  in  tow  of  the  steam  tug  McGuirl  against 
the  steamship  Stefano  and  the  steamship  brought  in  the  tugboat  by 
petition  under  the  Fifty-Ninth  rule.  The  steamship  Stefano  was  an 
Australian  steamship  340  feet  in  length  and  46  feet  beam  and  was 
laden  with  3,000  tons  of  cargo  and  drawing  about  21  feet.  The  barge 
Nickerson  was  about  100  feet  in  length  and  29  feet  beam  and  drawing 
from  10  to  1 1  feet  of  water.  She  was  made  fast  to  the  port  side  of  the 
steamtug  McGuirl.  There  were  two  tugboats  made  fast  to  the  Stefano,. 
one  upon  her  starboard  bow  and  one  upon  her  port  stem.  The  col- 
lision occurred  in  clear  weather  between  2  and  3  o'clock  in  the  after- 
noon. The  court  below  dismissed  the  libel  against  the  Stefano,  and 
decreed  that  the  libelant  recover  against  the  steam  tug  the  sum  of 
$2,262.19,  with  interest  and  costs,  making  in  all  the  sum  of  $2,544.30. 

The  testimony  shows  that  the  Stefano  left  the  Bush  Docks,  Forty- 
Fifth  street,"South  Brooklyn,  about  2  p.  m.  on  November  3d,  intending 
to  proceed  north  up  the  Buttermilk  Channel  to  the  Refinery  wharf  in 
Long  Island  City,  with  the  tugs  made  fast  to  her  in  the  manner  above 
stated.  The  barge  McGuirl  left  pier  29,  South  Brooklyn,  intending  to 
proceed  down  the  Buttermilk  Channel  around  Red  Hook  to  the  foot  of 

*For  oUier  cases  see  same  topic  &  fi  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  A.  Rep'r  Indexes 
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Twenty-Fifth  Street,  Brooklyn.  While  rounding  the  Red  Hook  Point 
the  Stefaho  sighted  the  tug  and  tow  about  l,0O0  feet  distant  coming 
down  the  Buttermilk  Channel  somewhere  beyond  the  middle  of  the 
channel  towards  Governors  Island.  As  soon  as  sighted,  the  steamship 
blew  one  whistle,  which  was  answered,  and  kept  rounding  the  Red 
Hook  Point,  hugging  the  Brooklyn  shore  close  to  the  docks,  and  chang- 
ed her  engines  from  half  speed  to  slow.  The  tug  and  tow  did  not 
change  their  relative  position  to  the  steamer,  and  kept  coming  towards 
the  Stefano.  The  latter  then  blew  a  second  signal  of  one  whistle  which 
was  also  answered.  But  the  tug  and  tow  continued  to  approach  the 
steamship.  Thereupon  the  Stefano  backed  and  reversed  and  dropped 
anchor,  not  daring  to  go  further  toward  the  Brooklyn  shore  to  avoid 
the  collision.  Although  the  steamship  had  nearly  stopped  she  struck 
the  barge  amidship  the  port  side,  which  at  that  time  laid  across  the 
channel. 

The  reason  why  the  tug  and  tow  were  not  discovered  by  the  Stefano 
earlier  was  that  the  steamship  was  at  the  time  turning  Red  Hook.  At 
that  time  the  tug  and  tow  were  in  the  middle  of  the  channel  two  or 
three  degrees  on  the  port  bow  of  the  steamship.  The  testimony  is 
substantially  uncontroverted  that  the  two  vessels  sighted  each  other  at 
a  sufficient  distance  to  have  taken  the  requisite  precautions  for  passing 
safely  on  their  respective  courses.  The  Stefano  at  the  time  the  vessels 
came  in  sight  was  making  a  speed  of  about  five  knots  an  hour,  or 
half  speed,  and  the  McGuirl  was  making  about  four  knots  an  hour. 
The  Stefano  was  about  200  feet  from  shore  and  was  acting  under 
port  helm  and  gave  the  first  signal,  one  whistle,  indicating  that  the  ves- 
sels should  pass  the  port  side  of  each  other,  and  that  the  tug  should 
port  his  helm  and  go  to  starboard. 

The  testimony  makes  it  plain  that  in  the  position  in  which  the  boats 
were  approaching  each  other  if  the  signal  had  been  observed  the  boats 
would  have  safely  passed  port  to  port. 

The  libelant  alleges  that  after  the  exchange  of  signals  of  one  whistle 
the  wheel  of  the  steam  tug  was  ported  in  conformity  with  the  signal, 
but  that  the  steamship  continued  on  its  course  and  when  nearing  the 
steam  tug  and  barge  suddenly  sheered  to  port  occasioning  the  coUision. 

The  steamship  alleges  that  after  the  exchange  of  signals  the  steam 
tug  did  not  turn  to  starboard  in  accordance  with  the  signals,  and  that 
the  tug  and  tow  kept  right  ahead  of  the  steamer.  The  chief  allegation 
of  fault  made  by  the  steamship  against  the  tug  is  that  he  did  not  turn 
to  starboard  "so  as  to  pass  each  other  on  the  port  side  of  each  other." 

The  allegation  made  by  the  steam  tug  against  the  steamship  is  that 
the  steamship  after  the  exchange  of  the  signals  of  one  whistle  kept  on 
her  course  and  did  not  sheer  to  starboard,  as  indicated  by  her  single 
blast  of  one  whistle. 

Whatever  difficulties  are  presented  in  this  case  grow  out  of  the  un- 
certainties as  to  the  facts  and  the  somewhat  conflicting  testimony  we 
find  in  the  record. 

The  court  below  was  of  opinion  that  at  the  time  when  the  vessels 
first  sighted  each  other  they  were  on  parallel  and  not  on  crossing 
courses,  and  the  court  also  found  that  the  boats  were  not  approaching 
head  and  head.    Our  examination  of  the  testimony  has  convinced  us 
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that  the  conclusion  at  which  the  court  arrived  on  these  two  important 
points  was  justified. 

That  the  Hbelant  is  entitled  to  damages  is  not  disputed.  The  ques- 
tion is  whether  recovery  is  to  be  had  from  the  steamship  or  from  the 
steam  tug  or  from  both. 

At  the  time  these  vessels  sighted  each  other  the  Stef  ano  had  the  Mc- 
Guirl  on  her  starboard  bow  and  did  not  port  her  helm  more  than 
enough  to  round  Red  Hook  until  in  extremis  when  she  ported  and 
threw  out  her  starboard  anchor  and  ordered  the  starboard  tug  to  back. 
And  at  no  time  had  she  starboarded  out  of  her  course  and  into  the 
waters  of  the  McGuirl.  We  fail  to  find  that  the  Stefano  was  in  fault 
in  what  she  did.  Counsel  claim  that  she  was  at  fault  in  that  she  did 
not  put  to  port  after  she  gave  the  first  signal  of  one  whistle.  This  it 
would  have  been  her  duty  to  have  done  if  the  boats  had  been  approach- 
ing head  on.  The  America,  92  U.  S.  432,  23  L.  Ed.  724.  But  at  the 
time  the  first  signal  was  given  they  were  not  approaching  head  on, 
and  the  rule  relied  upon  was  not  applicable  to  the  situation  as  it  then 
existed. 

The  master  of  the  McGuirl  testified  that  when  within  about  200 
feet  of  the  steamship  he  stopped  his  boat  and  "set  her  backing,  which 
I  continued  until  where  the  collision  occurred."  When  asked  how  far 
back  he  went,  he  said : 

•*I  didn't  go  astern  at  all,  I  Just  merely  stopped  the  way  of  our  boat — we 
couldn't  back  that  barge — we  would  have  slewed  her  right  around." 

There  is  testimony  in  the  record  to  show  that  if  the  tug  had  gone 
straight  on  instead  of  backing,  the  boats  would  have  gone  clear  of  each 
other.  The  collision  we  think  was  due  to  the  backing  and  to  the  fact 
that  the  McGuirl  had  shaved  in  too  close  upon  the  Stefano. 

Decree  affirmed. 


(215  Fed.  703) 

In  re  PITTSBURG-BIG  MUDDY  COAL  CO. 

GOODMAN  MFG.  CO.  v.  SKAGGS  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  11,  1914.) 

No.  2083. 

1.  Bankbuptct  (I  184*) — Reclamation  of  Property — Invalid  Mortgage — 
Rights  of  Trustee. 

Under  Bankruptcy  Act  (Act  July  1,  1898,  c.  641,  30  Stat.  557  [U.  S. 
Comp.  St.  1901,  p.  3438])  S  47,  as  amended  by  Act  June  25,  1910,  c.  412. 
{  8,  36  Stat  840  (U.  S.  Comp.  St.  Supp.  1911,  p.  1500),  proYldlng  that  as 
to  all  property  In  the  custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court  the  trustee  shall  be  vested  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings,  a 
trustee  in  bankruptcy  was  entitled  to  hold  property  subject  to  a  chattel 
mortgage  to  secure  a  portion  of  the  price  which  was  valid  as  between  the 
mortgagor  and  mortgagee,  but  invalid  as  against  the  mortgagee's  Hen 
creditors  because  of  a  failure  to  file  affidavits  required  by  the  state  stat- 
utes to  keep  it  alive,  though  there  was  no  creditor  of  the  bankrupt  holding 
a  lien  on  the  mortgaged  chattels. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  $|  275-277; 
Dec.  Dig.  I  IM*] 

*For  other  cases  see  same  topic  A  i  nttmbkb  In  Dec.  ik  Am.  Digs.  1907  to  date.  A  Rep*r  Indexes 
132C.C.A.— « 
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2i  Bankruptcy  (§  258*) — Creditobs — Novation — ^Assumed  Debt. 

Where  claimant  sold  certain  machinery  to  the  S.  company,  taking  a 
chattel  mortgage  to  secure  part  of  the  purchase  price,  and  the  buyer  sold 
the  machinery  to  the  bankrupt  subject  to  the  mortgage,  claimant,  in  the 
absence  of  novation  or  assumption  of  the  debt  by  the  bankrupt,  could  not 
become  a  creditor  of  the  bankrupt  so  as  to  entitle  it  to  object  to  the  order 
directing  a  sale  of  the  property  as  a  unit  free  from  liens. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  358,  359, 
362 ;   Dec.  Dig.  §  258.  •] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Illinois;   Francis  M.  Wright,  Judge. 

In  the  matter  of  bankruptcy  proceedings  of  the  Pittsburg-Big  Mud- 
dy Coal  Company.  Petition  by  fhe  Goodman  Manufacturing  Company 
for  the  recovery  of  certain  machinery  covered  by  a  chattel  mortgage  to 
secure  a  portion  of  the  purchase  price,  sold  to  the  St.  Louis  Company, 
and  by  it  sold  to  the  bankrupt,  subject  to  the  mortgage.  From  a  decree 
dismissing  the  petition  for  want  of  equity,  petitioner  appeals.  Af- 
firmed. 

George  W.  Brown,  of  Chicago,  111.,  for  appellant. 
William  H.  Warder,  of  Marion,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellant  sold  machinery  in  1911  to  the 
St.  Louis  Coal  Company,  and  took  a  chattel  mortgage  thereon  to  secure 
part  of  the  purchase  price.  This  machinery  was  afterwards  sold  by 
the  St.  Louis  Company  to  the  Big  Muddy  Company  (bankrupt  herein) 
subject  to  the  mortgage.  Before  the  petition  in  bankruptcy  was  filed, 
appellant's  mortgage,  by  reason  of  extensions  and  changes  in  the  notes 
without  filing  the  affidavits  required  by  the  Illinois  statute  respecting 
the  recordation  of  chattel  mortgages,  though  remaining  valid  between 
mortgagor  and  mortgagee,  became  subject  to  avoidance  by  lien  credi- 
tors. But  there  were  no  creditors  with  liens  when  bankruptcy  inter- 
vened. Appellant  thereupon  filed  its  petition  against  appellee  for 
reclamation  of  the  machinery.  This  appeal  is  from  the  decree  of  dis- 
missal for  want  of  equity. 

[1]  According  to  the  doctrine  of  York  Mfg.  Co.  v.  Cassel,  201  U. 
S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782,  and  other  cases  holding  that 
a  chattel  mortgage  that  is  good  against  the  bankrupt  is  good  against 
the  trustee,  appellant  would  be  entitled  to  prevail.  But  by  the  act  of 
June  25,  1910  (36  Stat.  840),  the  following  addition  was  made  to  the 
powers  of  trustees  in  section  47a(2) : 

**And  such  trustees,  as  to  all  property  in  the  custody  or  coming  into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  5ie  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon ;  and  also,  as  to  all  property  not  In  the  custody  of  the  bank- 
ruptcy court*  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  pow- 
ers of  a  Judgment  creditor  holding  an  execution  duly  returned  unsatisfied." 

Whether  this  addition  to  the  Bankruptcy  Act  might  more  appro- 
priately have  appeared  in  section  64,  relating  to  priorities,  or  in  sec- 
tion 67,  relating  to  liens,  or  in  section  70,  relating  to  the  trustee's 
title,  or  in  an  independent  section,  we  deem  immaterial,  for  the  act  must 
always  be  considered  as  a  whole,  and  when  so  read  the  elder  sections 

*For  other  cases  Fee  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 


Digitized  by 


Google 


IN  KB  PITTSBURG-BIG   MUDDY  COAL  CO.  83 

must  be  construed  so  as  not  to  detract  from  this  latest  expression  of 
the  legislative  will. 

Appellant's  contention  that  the  trustee,  under  the  amendment  of 
1910,  cannot  defend  against  a  voidable  chattel  mortgage  unless  there 
be  in  fact  "a  creditor  holding  a  lien"  on  the  chattels,  is  supported  by 
the  cases  of  In  re  Lausman  (D.  C,  W.  D.  Ky )  183  Fed.  647,  and  In 
re  Flatland  (C.  C.  A.  9th  Cir.)  196  Fed.  310,  116  C.  C.  A.  130. 

But  we  hold  that  under  the  amendment  the  filing  of  a  petition  in 
bankruptcy  constitutes  an  equitable  levy  and  a  caveat  to  the  world,  for 
the  following  reasons :  (1)  The  plain  and  natural  reading  of  the  words 
gives  the  trustee  the  same  right  to  attack  or  resist  secret  hens  that 
judgment  creditors  would  have  had  if  bankruptcy  had  not  intervened, 
no  matter  whether  there  are  or  are  not  any  such  creditors  when  the 
petition  in  bankruptcy  is  filed.  (2)  If  the  amendment  were  to  be  con- 
strued so  as  to  limit  the  power  of  the  trustee  to  cases  in  which  there 
are  lien  creditof  s,  virtually  nothing  would  be  added  to  the  original  act, 
for  under  section  67c  and  67f  liens  created  within  four  months  prior 
to  the  filing  of  the  petition  may  be  used  by  the  trustee  for  the  benefit  of 
the  estate.  (3)  Although  extraneous  matter  cannot  properly  be  look- 
ed to  in  aid  of  the  interpretation  of  a  clear  and  unambiguous  statute 
(for  such  a  statute  carries  its  own  means  of  interpretation),  yet  it  may 
not'be  amiss,  as  against  a  contention  that  this  amendment  is  not  unam- 
biguous, to  note  that  it  was  the  intention  of  the  committee  in  charge  of 
the  measure  that  the  rule  announced  in  York  Mfg.  Co.  v.  Cassel  should 
be  changed.  3  Remington,  331 ;  Cong.  Rec,  61st  Cong.,  2d  Sess.,  pp. 
2552-2554.  (4)  Numerous  decisions  in  the  District  and  Appellate 
Courts  directly  or  impliedly  support  this  construction.^ 

I  Arctic  Ice  Machine  Co.  v.  Armstrong  CJounty  Trust  Co.  (0.  C.  A.,  3d  Cir.) 
192  Fed.  114,  112  C.  C.  A.  458 ;  Holt  v.  Henley  (C.  C.  A.,  4th  Cir.)  193  Fed. 
1020,  113  C.  C.  A.  87;  In  re  Morris  (O.  C.  A.,  2d  Cir.)  204  Fed.  770,  123  C. 
C.  A.  220;  Clark  v.  Snelling  (C.  C.  A.,  Ist  Cir.)  205  Fed.  240,  123  C.  C.  A. 
430 ;  Padfle  State  Bank  v.  Coats  (C.  C.  A.,  9th  Cir.)  205  Fed.  618, 123  C.  C.  A. 
634,  Ann.  Cas.  1913E,  846 ;  Big  Four  Implement  Co.  v.  Wright  (C.  C.  A.,  8th 
Cir.)  207  Fed.  535,  125  C.  C.  A.  577,  47  L.  R.  A.  (N.  S.)  1223;  In  re  Gold  (C.  C. 
A.,  7th  Cir.)  210  Fed.  410,  127  C.  C.  A.  142;  In  re  Gartman  (D.  C,  E.  D.  Pa.) 
186  Fed.  349;  In  re  FrankUn  Lumber  Company  (D.  C,  E.  D.  Pa.)  187  Fed. 
281;  In  re  Hammond  (D.  C,  N.  D.  Ohio)  188  Fed.  1020;  In  re  Bazemore  (D. 
C,  N.  D.  Ala.)  189  Fed.  236;  In  re  Calhoun  Supply  Co.  (D.  C,  N.  D.  Ala.) 
189  Fed.  537;  In  re  Hartdagen  (D.  C„  M.  D.  Pa.)  189  Fed.  546;  In  re  Wil- 
Uamsburg  Knitting  MiU  (D.  C,  E.  D.  Va.)  190  Fed.  871 ;  In  re  Nelson  (D.  C, 
S.  D.  So.  Dak.)  191  Fed.  233:  In  re  Waite-Robblns  Motor  Co.  (D.  C,  D. 
Mass.)  192  Fed.  47;  In  re  Geiver  (D.  C,  S.  D.  So.  Dak.)  193  Fed.  128;  In 
re  Dunn  &  Co.  (D.  C,  B.  D.  Ark.)  193  Fed.  212 ;  In  re  Farmers'  Supply  Co. 
(D.  a,  N.  D.  Ga.)  196  Fed.  990;  In  re  Appel  Suit  Co.  (D.  C,  D.  Colo.)  198 
Fed.  322;  In  re  Dancy  Hardware  &  Furniture  Co.  (D,  C,  N.  D.  Ala.)  198 
Fed.  336;  In  re  Smith  .(D.  C,  E.  D.  Wis.)  198  Fed.  876;  In  re  Kreuger  (D. 
C,  E.  D.  Ky)  199  Fed.  367;  Sattler  v.  Slonlmsky  (D.  C,  E.  D.  Pa.)  199  Fed. 
592;  In  re  Gaglione  (D.  C,  M.  D.  Pa.)  200  Fed.  81;  In  re  Nuckols  (D.  C, 
E.  D.  Tenn.)  201  Fed.  437 ;  In  re  Snelling  (D.  C,  D.  Mass.)  202  Fed.  259 ;  In 
re  East  End  Mantel  Co.  (D.  C,  W.  D.  Pa.)  202  Fed.  275;  In  re  Farmers' 
Co-operative  Company  (D.  C,  D.  N.  Dak.)  202  Fed.  1008;  In  re  Codori  (D.  C, 
M.  D.  Pa.)  207  Fed.  784;  In  re  Stem  (D.  C.  N.  D.  Ohio)  208  Fed.  488;  In 
re  Superior  Drop  Forge  Co.  (D.  C,  N.  D.  Ohio)  208  Fed.  813 ;  In  re  PhiUipa 
(D.  C,  W.  D.  Wash.)  209  Fed.  490;  In  re  Lane  Lumber  Co.  (D.  C,  D.  Idaho) 
210  Fed.  82. 
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This  record  also  contains  aft  order  of  the  court  that  the  property 
be  sold  as  a  unit  and  free  from  liens.  Appellant  challenges  this  order 
as  inimical  to  the  interests  of  the  general  creditors. 

[2]  In  the  referee's  report  is  a  statement  that  appellant  is  a  general 
creditor  of  the  bankrupt  estate.  But  appellant  never  filed  or  presented 
a  claim  as  a  general  creditor  of  the  bankrupt.  The  only  issue  made  by 
the  pleadings  and  involved  in  the  evidence  was  the  validity  of  the 
chattel  mortgage.  Without  novation  or  assumption  the  debt  of  the  St. 
Louis  Company  to  appellant  could  not  become  the  debt  of  the  Big 
Muddy  Company.  As  there  was  neither  pleading  nor  proof  respecting 
such  an  issue,  the  purported  finding  of  the  referee  must  be  disregarded. 
And  so  appellant  is  left  without  any  standing  to  question  the  order  of 
sale. 

The  decree  and  the  order  are  severally  affirmed. 


(215  Fed.  706) 

KAMPER  V.  CITY  OF  CHICAGO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    May  18,  1914.) 

No,  2094. 

1.  Eminent  Domain  (|  293*) — Remedies  of  Ownebs — PucADiNa. 

A  bill  by  an  owner  of  land  to  restrain  a  continuous  trespass,  which 
began  while  the  land  was  in  the  possession  of  a  former  owner,  was  de- 
fective for  failure  to  allege  that  the  latter,  after  the  original  entry  with- 
out his  knowledge  or  consent,  remained  in  ignorance  of  the  trespass  and 
had  not  settled  with  defendant  for  taking  his  property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §|  797- 
802;   Dec.  Dig.  |  293.«] 

2.  Eminent  Domain  (§  293*) — Remedies  of  Ownebs — Pleading. 

Where  defendant  constructed  a  water  tunnel  under  complainant's  prop- 
erty without  his  knowledge  and  without  condemning  the  right  to  do  so, 
and  complainant  sued  to  compel  the  removal  of  the  tunnel  and  the  res- 
toration of  his  lots  to  their  original  condition,  an  allegation  in  the  bill 
that  the  construction  was  inferior  and  defective  was  inunaterial. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {|  797- 
802;    Dec.  Dig.  |  293.»] 

3.  Eminent  Domain  (§  273*) — Taking  Land  for  Public  Use — Equitable 

Relief — Damages. 

Where  a  city  constructed  a  water  tunnel  across  complainant's  property 
70  feet  below  the  surface  as  part  of  a  city  system  for  taking  water  from 
Lake  Michigan  and  supplying  it  for  pay  to  its  inhabitants,  complainant 
was  not  entitled  to  maintain  a  suit  to  compel  the  city  to  remove  the  tun- 
nel and  restore  his  lots  to  their  former  condition,  though  the  city  had  not 
condemned  the  right  to  maintain  the  tunnel,  but,  the  city's  work  being 
of  a  public  character  and  the  land  having  been  appropriated  to  a  public 
use,  complainant  was  limited  to  his  right  to  recover  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  743- 
749,  752,  754^764;  Dec.  Dig.  §  273.»] 

4.  Eminent  Domain  (§  288*) — Remedies  of  Owners — ^Limitations. 

Where  defendant  city  without  condemnation  appropriated  a  portion  of 

complainant's  property  for  a  water  tunnel  70  feet  below  the  surface  and 

complainant  did  not  sue  for  an  injunction  to  compel  the  removal  of  the 

tunnel  and  a  restoration  of  the  lots  to  their  original  condition  for  15 

■  t 

*For  other  cases  see  same  topic  A  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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years  after  the  work  had  been  done,  the  bill  could  not  be  properly  re- 
tained for  an  assessment  of  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Gent  Dig.  §§  783- 
788;   Dec.  Dig.  $  288*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois;  George  A.  Car- 
penter, Judge. 

Action  by  John  Kamper  against  the  City  of  Chicago.  Judgment  for 
defendant,  and  complainant  appeals.    Affirmed. 

Thomas  J.  Sutherland,  of  Chicago,  111.,  for  appellant. 
WilHam  Dillon,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK.  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellant's  bill,  at  appellee's  motion,  was 
dismissed  on  the  ground  that  the  facts  alleged  were  not  sufficient  to  en- 
title appellant  to  equitable  relief. 

In  brief  the  allegations  are  these :  Prior  to  1897  one  Mauland  was 
the  owner  of  two  lots  in  Chicago,  on  which  he  had  erected  an  apart- 
ment building.  Without  Mauland's  knowledge  or  consent,  without 
proceedings  to  assess  the  just  compensation,  and  without  paying  any 
compensation  to  Mauland,  appellee  in  1897  constructed  a  water  tunnel 
across  the  lots,  70  feet  below  the  surface.  This  tunnel  is  a  part  of 
appellee's  system  for  taking  water  from  Lake  Michigan  and  supplying 
it  for  pay  to  the  inhabitants.  In  1907  Mauland  conveyed  the  lots  and 
improvements  to  Romano,  who  during  his  ownership  had  no  knowledge 
of  appellee's  trespass.  Romano  conveyed  the  property  in  1908  to  ap- 
pellant, who  was  ignorant  of  the  trespass  until  one  month  before  bring- 
ing this  suit.  By  maintaining  and  using  the  tunnel  appellee  is  com- 
mitting a  continuing  trespass  upon  appellant's  property.  On  account 
of  weak  and  inferior  construction  the  tunnel  is  liable  to  crumble  to 
pieces  at  any  time,  and  so  is  a  constant  menace  to  the  safety  of  appel- 
lant's building.  The  location  of  the  tunnel  is  such  as  to  interfere  with 
appellant's  operations  if  he  should  attempt  to  erect  a  larger  structure 
requiring  deeper  foundations.  Appellant  has  annually  paid  to  the  pub- 
lic authorities  taxes  upon  the  property,  including  that  part  seized  and 
held  by  appellee. 

The  prayer  is  for  a  mandatory  injunction  to  compel  appellee  to  re- 
move the  tunnel  and  restore  the  lots  to  their  original  condition. 

[1]  Affirmance  of  the  decree  might  be  rested  on  the  bill's  failure  to 
aver  that  Mauland,  after  the  original  entry  without  his  knowledge  or 
consent,  remained  in  ignorance  of  the  trespass,  and  had  not  settled  with 
appellee  for  the  taking  of  his  property ;  but  nevertheless  we  will  con- 
sider appellant's  real  contention. 

[2]  Another  preliminary  matter  requires  some  notice.  Appellant 
charged  that  the  construction  of  the  tunnel  was  inferior  and  defective. 
But  inasmuch  as  appellant  carefully  refrained  from  asking  that  ap- 
pellee be  required  to  put  the  tunnel  in  safe  condition  (which  would  be 
an  affirmance  of  appellee's  possession  on  condition  of  making  the  tun- 
nel safe  and  paying  just  compensation  if  appellant  should  be  entitled 
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to  it),  we  regard  the  allegation  as  immaterial  for  any  purpose  except 
to  strengthen  appellant's  one  demand  that  the  tunnel  be  removed. 

[3]  And  the  answer  to  that  demand  seems  to  us  quite  clear  and 
simple.  When  a  public  or  quasi  public  corporation,  having  the  delegat- 
ed power  of  eminent  domain,  without  condemnation  proceedings  en- 
ters upon  land  (which  the  owner  would  be  powerless  to  hold  against 
appropriation  for  public  use)  and  thereupon  completes  a  public  work 
and  is  using  it  in  public  service,  the  landowner  will  not  be  permitted, 
by  ejectment  or  mandatory  injunction,  to  retake  possession  and  thus 
break  in  two  a  railroad  or  a  water  tunnel  or  other  work  which  is  being 
used  as  an  entirety  for  the  public  good.  This  is  so,  not  because  equity 
refuses  to  frown  upon  the  unlawful  seizure,  but  because  equity  will 
not  tolerate  a  possessory  demand  being  turned  into  a  means  of  op- 
pression and  extortion,  and  because  a  consideration  of  the  rights  and 
convenience  of  the  public  outweighs  the  qualified  possessory  right  of 
the  owner — ^a  right  he  could  not  have  absolutely  maintained  even  ini- 
tially as  against  the  public  use.  And  equity  sufficiently  indicates  its 
disapproval  of  the  wrongful  taking  by  pointing  the  owner  to  the  law 
courts,  where  his  right  to  compensation  can  be  determined.  Osborne 
v  Missouri  Pacific  Railway  Co.,  147  U,  S.  248,  13  Sup.  Ct.  299,  37  L. 
Ed.  155;  New  York  City  v.  Pine,  185  U.  S.  93,  22  Sup  Ct.  592,  46 
L.  Ed.  820;  McCullough  v.  City  of  Denver  et  al.  (C.  C.)  39  Fed.  307; 
McCarthy  et  al.  v.  Bunker  Hill  &  Sullivan  Mining  &  Concentrating 
Co.  et  al.,  164  Fed.  927,  92  C.  C.  A.  259;  Whittlesey  v.  Hartford, 
Providence  &  Fishkill  R.  Co.,  23  Conn.  421 ;  Leonard  D.  Fisk  et  al. 
v.  City  of  Hartford,  70  Conn.  720,  40  Atl.  906,  66  Am.  St.  Rep*  147; 
Doane  v.  Lake  Street  El.  R.  R.  Co.,  165  111.  510,  46  N.  E.  520,  36 
L.  R.  A.  97,  56  Am.  St.  Rep.  265 ;  Johnson  v.  United  Rys.  Co.  of  St. 
Louis  et  al.,  227  Mo.  423,  127  S.  W.  63 ;  Higbee  &  Riggs  v.  Camden 
&  Amboy  Railroad  &  Transportation  Company,  20  N.  J  Eq.  435; 
Grey,  Attorney  General,  ex  rel.  Simmons  v.  Paterson,  60  N.  J.  Eq. 
385,  45  Atl.  995,  48  L.  R.  A.  717,  83  Am.  St.  Rep.  642;  Lake  Drum- 
mond  Canal  &  Water  Co.  v.  Burnham  et  al,  147  N.  C.  41,  60  S.  E. 
650,  17  L.  R-  A.  (N.  S.)  945,  125  Am.  St.  Rep.  527;  Griffin  v.  South- 
ern Ry.  Co.,  150  N  C.  312,  64  S.  E.  16. 

[4]  In  New  York  City  v.  Pine,  supra,  the  bill  to  enjoin  the  city 
from  diverting  watei  from  complainant's  premises  was  filed  before  any 
diversion  had  occurred.  And  so  the  bill  appealed  to  equity's  jurisdic- 
tion to  prevent  a  threatened  trespass.  But  even  so  the  mandatory  in- 
junction of  the  Circuit  Court  was  reversed  for  the  purpose  of  restrict- 
ing complainant  to  an  assessment  of  damages  either  in  an  action  at  law 
or  in  the  pending  suit  wherem  the  jurisdiction  in  equity  had  been  sea- 
sonably invoked.  Here,  however,  the  bill  was  not  filed  until  the  pub- 
lic work  had  been  devoted  to  public  use  for  15  years;  and  so  the  bill 
cannot  properly  be  retained  for  any  purpose. 

The  decree  is  affirmed. 
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(215  Fed.  709) 

BORNN  HAT  CO.  v.  UNITED  STATES. 

UNITED  STATES  v.  CALHOUN. 

(Circuit  0>urt  of  Appeals,  Second  Circuit    May  14,  1914.) 

No.  2-8. 

1.  CosTOMS  Duties  (§  81*) — Administrative  Ac?t— Construction. 

While  a  collector  may  reliquidate  duties  within  one  year,  as  limited  by 
Act  June  22,  1874,  c.  391,  $  21,  18  Stat.  190  (U.  S.  Comp.  St.  1901,  p. 
1086),  and  may  to  that  end  examine  the  importer  under  the  provisions  of 
Tariff  Act  Au^.  5,  1909,  c.  6,  $  28,  subsec.  15,  36  Stat  100  (U.  S.  Comp. 
St.  Supp.  1911,  p.  919),  under  subsections  13-16  of  the  latter  chapter, 
which  make  the  appraisal  in  case  of  no  appeal  * 'final  and  conclusive," 
where  merchandise  has  been  appraised,  the  time  for  appeal  has  expired, 
the  duties  have  been  paid  and  the  goods  surrendered,  the  collector  has  no 
power,  on  an  examination  of  the  importer  under  said  subsection  15,  to 
examine  into  the  question  of  valuation. 

[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Cent  Dig.  1 197;  Dec. 
Dig.  §  81.»] 

2,  Customs  Duties  (§  81*) — ^Reliquidation  op  Duties — Citation  op  Importer 

FOR  Examination. 

A  collector  may,  under  his  power  to  reliquidate  duties,  cite  an  importer 
to  appear  for  examination  as  provided  by  Tariff  Act  Aug.  6,  1909,  c.  6, 
§  28,  subsec.  15,  36  Stat.  100  (U.  S.  Comp.  St.  Supp.  1911,  p.  919),  and  for 
his  failure  to  appear  he  is  subject  to  the  penalty  imposed  by  subsec- 
tion 16. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Cent  Dig.  §  197 ;  Dec. 
Dig.  §  81.«] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

On  writs  of  error  to  review  judgments  entered  upon  verdicts  direct- 
ed by  the  court  in  favor  of  the  United  States  and  against  the  Bornn  Hat 
Company  in  the  first  of  the  above-entitled  actions,  and  in  favor  of  Da- 
vid Calhoun  the  defendant  in  the  second  of  the  said  actions.  No  ques- 
tion of  fact  is  involved  in  either  action,  and  in  each  both  parties  asked 
for  the  direction  of  a  verdict.  Each  action  was  brought  to  recover  the 
penalty  of  $100.00  imposed  by  the  Customs  Administrative  Act  as 
amended  by  subsection  16  of  section  28  of  the  Tariff  Act  of  August  5, 
1909  (36  Stat.  L.  100),  for  failure  to  testify  pursuant  to  citations  issued 
to  the  defendants  below. 

The  opinion  of  the  District  Court  is  reported  in  184  Fed.  499. 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  Addison  S.  Pratt,  Asst.  U. 
S.  Atty.,  both  of  New  York  City. 

John  Gibbon  Duffy,  of  New  York  City,  for  David  Calhoun. 

James,  Schell  &  Elkus,  of  New  York  City,  for  the  Bornn  Hat  Com- 
pany. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  The  majority  of  the  court  is  of  the  opinion  that 
this  controversy  was  correctly  decided  in  the  District  Court.    The  in- 
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terpretation  of  the  statute  by  the  District  Judge  seems  to  us  to  piro- 
vide  a  fair,  reasonable,  and  consistent  method  of  procedure. 

[1]  At  ports  where  appraisers  are  located  it  seems  logical,  and  in 
the  interests  of  an  orderly  administration  of  the  law,  that  their  action 
shall  be  final.  This,  in  our  opinion,  is  the  clear  meaning  of  the  fol- 
lowing language  quoted  from  subsection  16: 

"And  if  such  person  be  the  owner,  importer,  or  consignee,  the  appraisement 
which  the  General  Appraiser,  or  Board  of  General  Appraisers  or  local  ap- 
praiser or  collector,  where  there  is  no  appraiser,  may  make  of  the  merchan- 
dise shaU  be  final  and  conclusiye." 

[2]  In  the  Calhoun  Case  the  appraisement  had  been  made,  the  time 
to  appeal  had  expired,  the  duties  had  been  paid,  and  the  merchandise 
surrendered.  Calhoun  appeared  and  answered  all  questions  as  to  clas- 
sification, but  refused  to  answer  questions  relating  to  dutiable  value,  up- 
on the  ground  that  the  collector  had  no  power  to  examine  into  that 
question,  when  the  appraisal  had  been  fully  and  legally  made  by  the 
appraisers  and  the  time  in  which  to  review  their  action  had  expired.  In 
other  words,  that  their  action  upon  the  question  of  value  was  "final 
and  conclusive."  We  think  the  powers  of  the  collector  under  section 
21  of  the  act  of  1874  relate  to  classification  and  reliquidation,  and  not 
to  valuation,  which  latter  subject  is  confided  to  the  appraisers. 

In  the  Bornn  Hat  Case  no  one  answered  the  citation,  and  default 
was  made.  There  were  several  subjects  relating  to  reliquidation  upon 
which  the  collector  might  have  lawfully  interrogated  the  witness  or 
witnesses,  had  they  appeared  with  the  books  of  the  corporation  as 
called  for. 

It  is  unnecessary  to  add  further  to  the  clear  discussion  of  the  ques- 
tions involved  to  be  found  in  the  opinion  of  Judge  Hand. 

In  each  case  the  judgment  is  affirmed. 


(215  Fed.  710) 

LEWIS  v.  MOWINCKEL  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  14,  1914.) 

No.  178. 

SHiFPiNe  (§  43») — Chabtebs — Excusable  Failube  to  Deliveb  Vessei*. 

A  vessel  under  charter,  to  begin  at  the  expiration  of  a  present  charter, 
was  stranded  before  that  time,  and  was  not  released  and  in  condition  for 
service  until  a  year  later.  Eeldt  that  the  owner,  having  been  reUeved 
from  the  obligation  to  deliver  her  by  a  peril  of  the  sea  excepted  by  the 
charter,  could  not  be  required  to  deliver  her  thereunder  a  year  later. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  165-168;  Dec 
Dig.  §  43.»] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

On  appeal  from  a  decree  of  the  District  Court  for  the  Southern 
IJistrict  of  New  York  dismissing  the  libel  filed  by  the  charterer  of  the 
steamship  Moldegaard  to  recover  damages  from  her  owners  for  failure 
to  perform  a  charter  party  dated  September  16,  1911.    The  charter 
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was  for  about  one  year,  beginning  from  the  time  of  her  delivery  to  the 
charterer  upon  the  completion  of  an  existing  charter  to  the  Munson 
Line.  Both  charters  were  in  the  usual  form,  the  flat  period  of  the 
Munson  charter  was  to  expire  January  7,  1912.  On  November  24, 
1911,  the  Moldegaard  stranded  on  one  of  the  Bahama  Islands,  and  was 
not  again  ready  for  service  till  February,  1913. 

Convers  &  Kirlin,  J.  Parker  Kirlin,  and  Mark  W.  Maclay,  Jr.,  all 
of  New  Yoric  City,  for  appellant 

Charles  S.  Haight  and  Clarence  Bishop  Smith,  both  of  Nfew  York 
City,  for  appellees. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  The  stranding  of  the  Moldegaard  on  November 
24,  1911,  made  it  impossible  for  her  owners  to  deliver  her  to  the  char- 
terer at  the  expiration  of  the  Munson  charter  in  January,  1912.  At 
that  time  she  was  lying  hard  aground  on  Cat  Island,  and  remained 
there  for  six  months,  when  she  was  floated  and  taken  to  New  York 
for  repairs,  which  were  not  completed  until  February,  1913.  There 
can  be  no  pretense  that  the  owners  did  not  do  all  that  they  were  re- 
quired to  do,  and  all  that  it  was  possible  to  do  to  float  the  ship.  After 
this  was  accomplished  the  repairs  were  commenced  and  proceeded  to 
ccHnpletion  as  repidly  as  possible  in  the  circumstances.  It  is  conceded 
that  the  stranding  put  it  out  of  the  owner's  power  to  deliver  the  ship 
at  the  expiration  of  the  Munson  charter,  but  the  libelant  contends  that 
she  should  have  been  rechartered  to  him  a  year  later  when  she  was 
again  able  to  go  to  sea.  There  is  no  ground  for  the  contention  that 
she  was  not  salved  and  repaired  as  rapidly  as  possible,  and  we  are  con- 
vinced that  a  year  was  fairly  required  after  the  stranding  before  she 
could  have  been  made  ready  for  service. 

The  delay  was  caused  by  a  peril  of  the  sea  excepted  in  both  charters, 
and  the  owner  was  therefore  relieved.  Certainly  it  was  not  contem- 
plated by  the  parties  that  they  were  entering  into  a  charter  which  could 
be  interpreted  to  begin  a  year  after  the  expiration  of  the  Munson  char- 
ter. We  agree  with  the  District  Court  in  thinking  that  the  stranding 
of  the  steamer,  in  such  circumstances  as  to  induce  her  owners  to  be- 
lieve that  she  would  become  a  total  loss  and  in  any  event  to  make  her 
employment  impossible  for  many  months,  released  them  from  liability 
under  the  charter.  It  excused  both  parties,  but  did  not  make  a  new 
contract. 

The  attempt  to  show  that  a  delivery  of  the  steamer  in  July  was  con- 
templated originally,  completely  failed,  especially  on  the  production 
of  the  correspondence.  Only  a  reasonable  overlap  was  contemplated, 
and  a  year  was,  in  our  opinion,  not  such  an  overlap. 

Decree  affirmed. 
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(216  Fted.  990) 

BUCKSPORT  NAT.  BANK  v.  CONNBRS.  In  re  FREDERICK. 

(CJlrcult  Court  of  Appeals,  First  Circuit    October  14,  1914.) 

No.  1072. 

1.  BANKBUPTCT  (I   leO*) — PrEFEBENCSS — ENOWLEDOB  of  IlfSOLVENCT. 

In  a  suit  by  a  bankrupt's  trustee  against  a  bank  to  recover  an  alleged 
preference,  evidence  that  the  bankrupt's  checks  had  been  protested  prior 
to  March,  1910,  and  also  in  October  and  November,  before  the  mort- 
gages constituting  the  alleged  preferences  were  executed  late  in  the  lat- 
ter month,  was  sufficient  to  put  the  bank  on  inquiry  as  to  the  bankrupt's 
solvency. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  250-253,  255^ 
258;-  Dec.  Dig.  §  166.*] 

2.  BANKBUPTCT  (§  166») — Pbbfebences — ^Insolvency — Reasonable  Cause  to 

Believe — Evidence. 

Where  a  bankrupt  during  1910  had  often  overdrawn  his  bank  account, 
and  the  bank  knew  he  owned  no  real  estate,  and  that  his  crops  and  ani- 
mals were  largely  mortgaged,  and  in  November,  prior  to  the  execution  of 
certain  mortgages  alleged  to  constitute  preferences,  the  president  of  the 
bank  ascertained  that  the  bankrupt  had  forged  the  names  of  indorsers  to 
certain  of  his  notes  discounted  at  the  bank,  such  facts  were  sufficient  to 
give  the  bank  reasonable  cause  to  believe  that  the  bankrupt  was  in- 
solvent 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  250-253,  255- 
258;    Dec.  Dig.  $  16G.«] 

3.  Chattel  Mortgages  (§  47*) — Validity — ^Description. 

Where  a  mortgage  described  the  property  as  "3,500  bushels  of  mar- 
ketable potatoes  in  the  potato  storehouse  near  the  B.  &  A.  R.  R.  Station 
at  Winterport,"  but  pointed  out  no  method  of  locating  the  potatoes  in  the 
storehouse,  it  was  insufficient  to  transfer  the  title  to  the  mortgagee  as 
against  subsequent  mortgages  conveying  the  same  property  and  bills  of 
sale  transferring  the  mortgagor's  equity  of  redemption. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  $$  87,  88, 
96-103 ;   Dec.  Dig.  §  47.»] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maine;   Clarence  Hale,  Judge. 

Suit  in  equity  by  Charles  P.  Conners,  trustee  of  John  I  Frederick, 
bankrupt,  against  the  Bucksport  National  Bank.  Decree  for  complain- 
ant, and  defendant  appeals. 

The  opinion  filed  below,  and  here  reprinted  from  214  Fed.  847,  was 
in  full  as  follows : 

HALE,  District  Judge.  This  bill  in  equity  seeks  to  set  aside  two 
chattel  mortgages  dated  November  28,  1910,  and  lawfully  recorded 
November  29,  1910,  alleging  them  to  be  preferences  under  the  Bank- 
ruptcy Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St. 
1901,  p.  3418]).  The  bill  also  seeks  to  set  aside  as  preferences  the 
sale  of  the  equity  of  one  of  the  mortgages  dated  January  14,  1911, 
and  duly  recorded  January  19,  1911,  and  the  sale  of  the  equity  in  the 
other  mortgage,  together  with  other  equities  dated  January  24,  1911, 
and  duly  recorded  January  28,  1911;  all  these  alleged  preferences 
being  given  by  the  bankrupt,  John  I.  Frederick,  to  the  Bucksport  Na- 
tional Bank;  all  these  mortgages  and  sales  being  dated  and  recorded 
within  four  months  prior  to  the  date  of  the  filing  of  the  involuntary 
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petition  in  bankruptcy  against  said  Frederick,  namely,  February  6, 
1911.  The  proofs  show  that  on  November  28,  1910,  the  bankrupt 
gave  to  the  bank  the  two  chattel  mortgages  in  question;  one  of  the 
mortgages  was  for  the  express  consideration  of  $1,500,  and  purported 
to  convey  to  the  bank  "all  my  personal  property  situated  in  the  said 
town  of  Winterport."  It  was  made  to  secure  "the  amounts  due  said 
Bucksport  bank  on  notes  now  held  by  said  bank  and  deposited  to  the 
account  of  said  John  I.  Frederick,  according  to  the  tenor  of  said  notes 
now  deposited  at  said  bank."  The  second  chattel  mortgage  of  the 
same  date  was  for  the  express  consideration  of  $4,850,  and  purported 
to  convey  to  the  bank  "ten  thousand  bushels  of  potatoes  now  con- 
tained in  the  potato  house  situated  in  said  Winterport  near  the  Bangor 
&  Aroostook  Railroad  station,  said  potatoes  being  in  bins  numbered 
1  to  12,  inclusive."  This  mortgage  was  to  secure  the  sum  named  "ac- 
cording to  the  tenor  of  five  certain  promissory  notes  now  held  by 
said  bank,  a  more  particular  description  of  which  is  hereby  attached 
and  made  a  part  of  this  instrument."  In  both  these  mortgages  the 
bankrupt  warranted  the  property  "against  the  lawful  claims  and  de- 
mands of  all  persons."  The  proofs  show  further  that  on  January 
14,  1911,  the  bankrupt  made  to  the  bank,  for  the  express  consideration 
of  $1  and  other  valuable  considerations,  the  sale  of  "twenty-five  thou- 
sand bushels  of  potatoes  in  potato  storehouse  at  Bangor  &  Aroostook 
R.  R.  station  in  Winterport  in  bins  1  to  10,  inclusive,  hereby  releasing 
all  interest  in  mortgage  to  these  grantees,  recorded  in  town  clerk  rec- 
ords of  Winterport,  Maine,  Book  6,  pages  3,  4  &  5,  and  conveying 
all  other  potatoes  in  said  bins  whatsoever  the  source  of  title."  The 
sale  contained  the  following  clause,  namely,  "I  hereby  warrant  the 
same  to  be  free  from  incumbrance."  On  January  24,  1911  (as  the 
proofs  further  show),  the  bankrupt  made  to  the  bank,  for  the  ex- 
press consideration  of  $1  and  other  valuable  consideration,  a  sale  of 
"all  the  personal  property  described  in  mortgage  given  by  me  to  said 
Bucksport  National  Bank,  dated  November  28,  1910,  recorded  in 
records  of  the  town  of  Winterport,  Book  6,  pages  1  &  2 ;  also  all  equity 
I  have  in  and  to  other  personal  property  mortgaged  by  me  to  these 
grantees,  recorded  in  said  records,  Book  4,  page  86;  also  all  equity 
in  and  to  the  personal  property  mortgages  to  C.  W.  Conant  &  Co., 
which  mortgage  is  recorded  in  the  records  of  the  town  of  Winterport, 
Book  5,  pages  278,  279  &  280." 

The  answer  admits  that  on  November  28,  1910,  the  bankrupt  was 
indebted  to  the  bank  in  the  sum  of  $15,697.54,  and  on  January  14, 
1911,  in  the  sum  of  $17,302.11.  The  answer  denies  the  insolvency  of 
Frederick  at  the  time  of  the  alleged  conveyances;  or,  if  he  was  in- 
solvent, that  the  bank  knew  of  his  insolvency;  or  that  it  had  notice 
sufficient  to  put  an  ordinarily  prudent  man  on  inquiry  as  to  the  bank- 
rupt's solvency.  It  denies  that  any  property  was  conveyed  by  the  bank- 
rupt to  the  bank  by  the  two  chattel  mortgages,  or  by  the  two  sales 
in  question.  It  denies  that  the  two  mortgages  and  two  sales  were  given 
to  secure  pre-existing  debts;  or  that  they  were  voidable  preferences. 

The  proofs  lead  the  court  to  the  inquiry  whether,  under  the  pro- 
visions of  section  60b,  such  proofs  entitle  the  trustee  to  recover  any 
or  all  the  property  alleged  to  be  transferred  by  the  bankrupt,  as  set 


Digitized  by 


Google 


92  132  0.  G.  A.  RBPORT8 

forth  in  the  bill  in  equity  on  the  ground  that  such  alleged  transfers 
constituted  voidable  preferences.  The  act  defines  such  preference, 
so  far  as  is  applicable  to  this  case,  as:    (1)  A  transfer  of  property; 

(2)  within  four  months  of  the  filing  of  the  petition  in  bankruptcy; 

(3)  by  a  person  who  is  insolvent ;  (4)  the  party  to  whom  the  transfer 
is  made  shall  then  have  reasonable  cause  to  believe  that  the  enforce- 
ment of  such  transfer  would  effect  a  preference,  or,  in  other  words, 
"will  enable  the  creditor,  to  whom  the  transfer  is  made,  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  such  creditors  of  the 
same  class." 

When  these  essential  elements  are  found  in  a  transaction  between 
a  bankrupt  and  his  creditors,  such  preference  shall  be  "voidable  by  the 
trustee ;  and  he  may  recover  the  property,  or  its  value." 

1.  The  proofs  leave  me  in  no  doubt  that,  within  the  meaning  of  the 
Bankruptcy  Act,  the  bankrupt  was  insolvent  on  November  28,  1910, 
on  January  14,  1911,  and  on  January  24,  1911,  the  dates  of  the  al- 
leged transfers.  Without  going  into  the  details  of  the  proofs  it  is 
enough  to  say  that  they  lead  mfe  to  the  clear  conclusion  that  on  Novem- 
ber 28,  1910,  Frederick  owed  substantially  $100,000,  and  that  his  as- 
sets were  of  value  not  exceeding  $30,000. 

[1]  2.  Did  the  bank  know,  or  by  the  exercise  of  reasonable  dili- 
gence could  it  have  known  that  the  bankrupt  was  insolvent  at  the 
time  the  mortgages  were  given  to  the  bank  on  November  28,  1910, 
and  also  at  the  time  of  the  alleged  sales  on  January  14,  1911,  and  Jan- 
uary 24,  1911? 

A  sharp  contention  is  made  upon  this  point.  It  is  urged  with  great 
earnestness  and  ability  by  learned  counsel  for  the  bank  that  complain- 
ant has  not  met  the  burden  of  showing  that  at  the  time  of  giving  the 
mortgages,  and  of  making  the  sales,  the  bank  knew  of  the  insolvency 
of  the  bankrupt,  or  had  any  reason  to  believe  he  was  insolvent.  It 
is  urged  that,  although  many  of  the  bankrupt's  checks  had  been  protest- 
ed in  October  and  November,  before  the  mortgages  were  made  late  in 
November,  this  fact  should  have  very  little  protetive  value,  inasmuch 
as,  throughout  the  whole  course  of  dealing  with  the  bank,  the  bankrupt 
had  been  slow  in  payments  and  had  been  accustomed  to  have  his 
checks  protested  before  payment.  The  proofs  show  that  many  of 
Frederick's  checks  had  been  protested  prior  to  March,  1910,  and  that 
this  course  of  dealing  was  maintained  up  to  the  time  the  mortgages 
were  given.  Although  the  bank  for  a  long  time  had  been  accustomed 
to  protest  the  checks  of  the  bankrupt,  it  cannot  be  held  that  the  reason- 
mg  of  ordinary  business  men  was  abandoned  by  the  bank.  The  pro- 
test of  checks,  however  long  continued,  must  be  held  to  put  a  bank 
upon  inquiry.  Pittsburgh  Plate  Glass  Co.  v.  Edwards,  148  Fed.  377, 
78  C.  C.  A.  191. 

[2]  It  appears  also  from  the  proofs  that  the  bank  officials  knew 
that  during  the  year  1910  the  bankrupt  often  overdrew  his  bank  ac- 
count; that  he  owned  no  real  estate;  that  he  had  160  acres  of  potatoes 
planted ;  that  he  had  mortgaged  a  large  portion  of  his  growing  crops ; 
that  he  owed  large  sums  for  fertilizer;  that  his  horses  were  mortgaged; 
and  that  his  potato  house  was  mortgaged.  The  proofs  convince  me 
that  the  familiarity  of  the  bank  with  the  affairs  of  the  bankrupt  must 
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be  held  to  charge  it  with  knowledge  that,  at  the  time  the  mortgages 
were  given,  the  bankrupt  owed  nearly  $100,000,  and  that  his  assets 
must  be  very  much  less  than  that  sum.  On  November  25,  1910,  a  note 
for  $1,500  held  by  the  bank  fell  due,  the  note  purporting  to  be  signed 
by  one  Grant  and  his  wife,  of  Winterport ;  the  Grants  received  notice 
from  the  bank  on  the  morning  of  November  26,  1910;  Grant  tele- 
phoned Gilmore,  president  of  the  bank,  on  Sunday,  November  27th. 
Mr.  Gilmore  testifies  that  Mr.  Grant  told  him  on  that  day  that  he  and 
his  wife  had  never  signed  the  note ;  and  on  Monday,  November  28th, 
Mr.  Gilmore  called  on  Mr.  Grant,  and  said  that  the  bankrupt  had 
acknowledged  the  forgery,  and  given  the  bank  security  on  potatoes 
and  other  things.  The  laiowledge  of  Gilmore,  the  president,  relating 
to  the  bankrupt's  situation,  must  be  imputed  to  the  bank.  Taken  in 
connection  witfi  all  other  testimony,  the  fact  of  the  forgery  must  be 
held  to  have  constituted  reasonable  cause  to  believe  that  Frederick  was 
insolvent 

The  proofs,  taken  together,  leave  me  in  no  doubt  that  on  November 
28,  1910,  on  January  14,  1911,  and  on  January  24,  1911,  the  bank  had 
reasonable  cause  to  believe  that  the  bankrupt  was  insolvent.  It  clear- 
ly had  evidence  in  its  possession  sufficient  to  put  it  upon  inquiry ;  and 
due  inquiry  must  have  led  to  the  assurance  that  the  bankrupt,  at  the 
times  alleged,  was  in  a  bankrupt  condition.  McElvain  v.  Hardesty, 
169  Fed.  31,  94  C.  C.  A.  399;  English  v.  Ross  (D.  C.)  140  Fed.  630; 
In  re  Coder,  152  Fed.  951,  82  C.  C.  A.  99. 

[3]  3.  Was  there  a  transfer  of  property  of  the  bankrupt  to  the  bank 
by  the  two  mortgages  of  November  28,  1910,  and  by  the  two  convey- 
ances of  January  14,  1911,  and  January  24,  1911? 

Here  the  defendant  makes  a  sharp  contention.  It  urges  that  the 
property  sought  to  be  transferred  was  already  the  property  of  the 
bank,  and  was  not  the  property  of  the  bankrupt.  The  proofs  show 
that  on  January  31,  1911,  the  potato  house  at  Winterport  was  burned, 
with  its  contents;  that  at  that  time  the  bank  had  28,500  bushels  of 
potatoes  in  the  burned  house.  It  is  unnecessary  to  enter  into  the 
details  of  the  proofs  upon  this  point.  They  are  full  and  convincing 
as  to  the  amount  of  the  potatoes  in  the  hoi^se  at  tfie  time  of  the  fire. 
The  bank  sets  up  in  its  answer  and  claims  that,  under  the  proofs,  it 
has  shown,  that  the  title  to  the  potatoes  in  the  potato  house  was  hot 
derived  from  the  mortgages  and  sales  alleged  in  the  bill  of  complaint. 
It  urges  that  it  obtained  title  to  3,500  bushels  of  potatoes  by  virtue 
of  a  mortgage  from  Frederick  to  the  bank  on  October  3,  1910;  and 
hence  it  is  not  accountable  for  this  property  to  the  trustee  in  bank- 
ruptcy. Upon  an  examination  of  the  mortgage  of  October  3,  1910, 
it  is  found  that  the  description  contained  in  such  mortgage  is  indefinite. 
The  mortgage  describes  "3,500  bushels  of  marketable  potatoes  in  the 
potato  storehouse  near  the  B.  &  A.  R.  R.  station  at  Winterport."  No 
way  is  pointed  out  of  locating  the  potatoes  in  the  potato  house;  they 
arc  not  described  as  being  in  any  particular  bins,  or  in  any  special 
location  in  the  house.  There  is  no  method  of  designation  by  which 
the  potatoes  could  be  identified  or  could  be  found.  Afterwards,  on 
November  28th,  by  the  mortgage  of  November  28th,  the  bankrupt 
warranted  title  to  the  potatoes  conveyed  in  the  sale  of  January  14, 
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1911;  Frederick  warranted  the  potatoes  free  from  incumbrance.  The 
whole  iproofs,  taken  together,  lead  me  to  the  conclusion  that  the  com- 
plainant has  met  the  burden  of  proving  that  the  mortgage  of  Novem- 
ber 28,  1910,  and  the  sale  of  January  14,  1911,  gave  the  bank  a  good 
title  to  the  potatoes  in  bins  1  to  12,  inclusive,  in  the  Winterport  potato 
house  notwithstanding  the  mortgage  of  October  3,  1910.  Thurlow 
V.  Dresser,  98  Me.  lol,  56  Atl.  654;  Jones  on  Chattel  Mortgages,  §§ 
55a,  56;  Northwestern  Bank  v.  Freeman,  171  U.  S.  620,  19  Sup.  Ct 
36,  43  L.  Ed.  307;  Stimpson  v.  Thomaston  Bank,  28  Me.  259. 

The  bank  further  alleges  in  its  answer  that  it  obtained  title  to  10,000 
bushels  of  potatoes  from  Lewis  E.  White  by  virtue  of  an  agreement 
between  White  and  Frederick  dated  September  27,  1910,  and  by  virtue 
of  transfers  and  assignments  of  this  agreement  from  Frederick  and 
White  to  the  bank.  An  examination  of  the  proofs  leads  me  to  the 
conclusion  that  the  agreement  between  White  and  Frederick  was  a 
chattel  mortgage  under  the  laws  of  Maine,  and  was  so  regarded  by 
both  White  and  Frederick.  Kelley  v.  Goodwin,  95  Me.  538,  50  Atl. 
711 ;  Hill  V.  Nutter,  82  Me.  199,  19  Atl.  170;  R.  S.  of  Maine,  c.  113,  §  5. 

The  proofs  show  that  practically  all  of  the  White  potatoes  were  in 
the  Winterport  storehouse  when  the  instrument  was  drawn.  White 
says  he  knew  his  potatoes  were  mixed  with  other  potatoes  hauled  to 
Frederick.  By  the  terms  of  the  chattel  mortgage,  Frederick  was  to 
procure  an  insurance  upon  the  potatoes ;  he  had  made  distinct  promises 
in  reference  to  the  amount  he  should  pay  White  for  them.  It  appears 
from  the  testimony  of  White  that  Frederick  partially  paid  him  for  the 
potatoes;  that  he  paid  $500;  and  after  November,  1910,  the  bank's 
answer  says  the  bank  paid  White  $4,000  for  the  White  potatoes.  The 
bank  contends  that  it  paid  more  than  the  $4,000;  but  the  evidence 
upon  this  point  is  unsatisfactory. 

The  proofs  lead  me  to  the  conclusion  that  Frederick  paid  one-ninth 
of  the  White  potatoes,  $500,  and  that  the  bank  paid  eight-ninths  of 
the  price,  or  $4,000.  As  regards  the  one-ninth  of  the  potatoes  deliv- 
ered by  White,  into  the  storehouse,  the  bank  can  make  no  claim  that 
it  received  title  from  White.  The  bank,  then,  can  fairly  claim  that, 
by  virtue  of  the  payments  made  by  it  to  White,  it  acquired  title  to  8,889 
bushels  of  potatoes.  The  proofs  show  that  when  the  bank  took  the 
assignments  from  Frederick  and  White,  dated  December  1,  1910,  and 
January  14,  1911,  it  knew  that  the  White  potatoes  had  been  delivered 
into  the  Winterport  potato  house ;  that  the  title  of  the  potatoes  passed 
to  Frederick  by  virtue  of  the  recorded  mortgage  from  Frederick  to 
White,  and  the  oral  sale  from  White  to  Frederick  preceding  the  mort- 
gage. The  bank's  attorney,  Bowden,  was  looking  after  its  potatoes; 
he  knew  that  the  White  potatoes  were  being  mixed  with  the  Frederick 
potatoes.  The  proofs  show  that  he  had  this  knowledge  as  early  as 
October  1st,  and  must  have  known  it  at  the  time  of  the  assignment 
December  1,  1910.  The  bank,  therefore,  is  charged  with  knowledge 
of  it  at  that  time.  Bowden  drew  the  original  agreement  between  Fred- 
erick and  White  on  September  27,  1910.  These  potatoes,  which  are 
spoken  of  as  the  "White  potatoes,"  were  practically  all  in  the  potato 
house  at  the  time  of  the  sale  of  Frederick's  property  in  Winterport 
from  Frederick  to  the  bank  on  November  28,  1910.  By  the  mortgage 
of  that  date,  the  bank  obtained  title  to  all  of  the  White  potatoes  sub- 
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ject  to  White's  chattel  mortgage  of  November  27,  1910.  By  taking 
an  assignment  of  the  mortgage  and  paying  White  $4,000,  the  bank 
claims  to  be  subrogated  to  White's  rights.  Deducting  the  proportion 
of  the  potatoes  belonging  to  White  which  the  bank  paid  for,  namely, 
8,889  bushels,  from  the  28,500  bushels  which  the  bank  had  at  the  time 
of  the  fire,  there  remain  19,611  bushels  belonging  to  the  bank,  by  virtue 
of  the  two  mortgages  from  Frederick,  dated  November  28,  1910,  and 
the  two  sales  in  January,  1911.  It  is  claimed  on  behalf  of  the  bank 
that  Bowden  transferred  to  the  bank  4,500  bushels  of  potatoes ;  hence 
that  the  amount  covered  by  the  mortgages  in  question,  of  November 
28,  1910,  and  of  the  sales  of  January,  1911,  should  be  diminished  by 
this  amount.  Without  entering  into  a  discussion  of  the  testimony  upon 
this  point,  it  is  sufficient  to  say  that  the  court  is  not  satisfied  with  the 
proofs.  The  transfer  is  not  claimed  in  the  answer  of  the  bank  and 
is  not  sustained  by  the  proofs  in  the  case. 

The  bank  claims,  too,  that  it  acquired  title  to  certain  potatoes  in 
the  storehouse  by  virtue  of  its  mortgage  to  L.  W.  Frederick,  dated 
July  25,  1910,  and  assigned  to  the  bank  on  the  same  day.  The  bank 
made  no  contention  in  its  answer  that  it  acquired  title  to  these  potatoes 
under  this  mortgage.  The  proofs  are  unsatisfactory  and  insufficient 
to  show  that  the  bank  acquired  title  to  these  potatoes  as  claimed  by  it 
under  the  Frederick  mortgage  of  July  25,  1910.  With  reference  to 
certain  other  claims  made  by  the  bank  to  reduce  the  amount  of  proper- 
ty transferred  by  the  mortgages  of  November  28,  1910,  and  sales  of 
January,  1911,  it  is  sufficient  to  say  that  the  proofs  do  not  sustain  the 
contention  of  the  bank.  The  court  finds,  then,  that,  out  of  the  28.500 
bushels  of  potatoes  in  the  Winterport  storehouse  at  the  time  of  the 
fire  the  bank  acquired  title  to  19,611  bushels  of  potatoes  by  virtue  of 
the  two  chattel  mortgages  of  November  28,  1910,  and  the  two  sales 
of  January  14,  1911,  and  January  24,  1911.  The  court  cannot  sustain 
the  contention  of  the  learned  counsel  for  the  bank  that  no  property  in 
any  potatoes  passed  to  the  bank  from  Frederick  by  virtue  of  the  mort- 
gages or  by  the  sales. 

It  appears  by  the  testimony  that  the  potatoes  were  worth  in  Winter- 
port  on  November  28,  1910,  and  on  January  14,  1911,  35  to  40  cents 
per  bushel.  They  were  paid  for  by  the  insurance  companies  at  the 
rate  of  40  cents  per  bushel.  It  is  clear  that  these  potatoes  were  not 
worth  less  than  35  cents  per  bushel ;  and  the  court  will  adopt  this  price. 
The  19,611  bushels  at  35  cents  a  bushel  amount  to  $6,863.85. 

4.  Were  the  mortgages  of  November  28,  1910,  made  within  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy,  or  February 
6,  1911?  And  were  they  given  solely  to  secure  pre-existing  debts? 
Were  they,  then,  voidable  preferences? 

On  the  face  of  them,  these  conveyances  were  made  for  the  purpose 
of  securing  definitely  described  debts.  No  question  is  made  but  that 
the  mortgages  were  duly  and  lawfully  recorded  within  the  four  months 
before  bankruptcy.  Without  discussing  the  proofs  in  detail,  it  is 
enough  to  say  that  they  are  convincing  that  the  conveyances  were 
made  to  secure  pre-existing  indebtedness.  I  have  already  discussed 
the  transaction  with  White.  I  cannot  sustain  the  contention  of  the 
defendant  with  reference  to  this  transaction.  The  money  paid  him 
cannot  be  treated  as  part  consideration  for  the  conveyances. 
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5.  The  proofs  leave  no  doubt  that  the  eflFect  of  the  two  mortgages 
of  November  28,  1910,  and  the  two  sales  of  January  14,  1911,  and 
January  24,  1911  (all  of  these  conveyances  having  been  duly  recorded), 
was  to  enable  the  defendant  bank  to  obtain  a  greater  percentage  of  its 
debt  than  other  creditors  of  the  same  class.  The  trustee,  Conners, 
testified  that  no  assets  whatever  have  come  into  his  hands ;  and  that  he 
has  been  unable  to  discover  any.  The  referee  testifies  that  the  general 
creditors  filed  claims  against  the  bankrupt  estate  for  $26,946.71 ;  and 
that  one  priority  creditor  filed  a  claim  of  the  amount  of  $20.60. 

6.  I  have  already  found  that  the  value  of  the  property  transferred 
from  Frederick  to  the  bank  by  the  two  mortgages  of  November  ^, 
1910,  and  the  two  sales  in  January,  1911,  was  $6,863.85. 

A  decree  may  be  entered  for  the  complainant  that  both  the  said 
mortgages  of  November  28,  1910,  and  the  two  conveyances  of  Janu- 
ary 14,  1911,  and  January  24,  1911,  be  set  aside  and  declared  void; 
that  the  value  of  the  property  obtained  by  the  defendant  in  conse- 
quence of  the  said  mortgages  and  conveyances  is  decreed  to  be  $6,- 
863.85 ;  and  that  said  sum  be  paid  to  the  said  complainant  as  damages, 
together  with  interest  from  the  filing  of  the  bill  of  complaint,  to  wit. 
May  15,  1912. 

The  complainant  may  file  a  draft  decree  on  or  before  April  2,  1914. 

Defendant  may  file  corrections  on  or  before  April  11,  1914. 

Decree  to  be  settled  April  20,  1914,  at  10  o'clodc  in  the  forenoon. 

The  complainant  is  to  recover  costs. 

Raymond  Fellows,  of  Bangor,  Me.,  and  Frank  Fellows,  of  Portland, 
Me.  (Oscar  F.  Fellows  and  Fellows  &  Fellows,  all  of  Bangor,  Me.,  on 
the  brief),  for  appellant. 

Bertram  L.  Fletcher,  of  New  York  City  (J.  Richard  Larkin,  of  Bos- 
ton, Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

PER  CURIAM.  The  facts  in  this  case  are  fully  stated  in  the  opin- 
ion of  the  learned  judge  of  the  District  Court,  and  the  law  carefully 
applied  therein  to  those  facts.  It  is  not  necessary  for  us  to  reiterate 
what  is  there  stated.  We  all  think  that  the  findings  of  the  learned 
judge  therein,  and  the  reasoning  upon  which  his  conclusions  are  based, 
are  correct.  The  decree  of  the  District  Court  is  affirmed,  with  costs 
for  the  appellee. 


(215  Fed.  867) 

CHALONER  v.  SHERMAN. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  5,  1914.) 

No.  202. 

1.  Insane  Persons  (§  26*) — Committee — Action  fob  Damages — Issues. 

Where  a  person  who  had  been  adjudged  insane  in  proceedings  in  a  state 
court  brought  suit  against  his  committee  to  recover  damages,  the  plain- 
tiff's present  mental  condition  could  not  become  an  issue  in  the  case  un- 
less the  trial  court  was  Justified  in  setting  aside  the  order  adjudging  plain- 
tiff insane  on  collateral  attack,  and  thereupon  defendant  had  introduced 
some  evidence  of  present  incompetency  as  an  affirmative  defense,  f 

•For  othM*  cM«t  see  Mune  topic  ft  8  NxniiBBB  In  Deo.  ft  Am.  Dlis.  1907  to  date,  ft  Rep'r  Indexes 
t  See  note  at  end  of  case. 
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2.  Insane  Pebsons  (§  26*) — ^Appointment  of  Committee — Regularity — Col- 

lateral Attack. 

In  a  salt  by  an  insane  person  against  his  committee  to  recover  dam- 
ages, evidence  as  to  plaintiff's  mental  condition  at  the  time  the  commit- 
tee was  appointed  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent.  Dig.  f§  35,  36; 
Dec.  Dig.  §  26.*] 

3.  Insane  Persons  (§  26*) — Committee — Actions — Evidence. 

Where,  in  an  action  by  an  insane  person  against  his  committee  for  dam- 
ages, it  appeared  that  defendant  was  appointed  as  successor  to  a  com- 
mittee appointed  in  a  de  lunatlco  proceeding  had  in  1899,  evidence  that 
plaintiff  was  lured  into  the  state  in  1897  that  he  mightbe  there  adjudged 
Insane  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  ff  35,  36; 
Dec.  Dig.  §  26.*] 

4.  Insane  Persons  (f  26*) — ^Inquisitions — ^Judgment — Collateral  Attack. 

Where  proceedings  were  instituted  against  plaintiff  in  1899  for  the  ap- 
pointment of  a  committee  on  the  ground  that  he- was  insane,  and  a  com- 
mittee was  duly  appointed,  whether  he  was  at  that  time  a  resident  of 
Virginia  or  New  York  was  a  question  to  be  determined  in  that  proceed- 
ing, and  having  been  determined  the  judgment  on  such  issue  could  not  be 
collaterally  attacl^ed. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent.  Dig.  §f  35,  36; 
Dec.  Dig.  §  26.*] 

5.  Insane  Persons  (§  8*) — Db  Lunatico  Proceedings — ^Jurisdiction. 

Code  Civ.  Proc.  N.  Y.  §  2323,  provides  that,  where  an  application  for 
the  appointment  of  a  committee  of  an  insane  person  Is  made  to  the  Su- 
preme Court,  it  shall  be  made  within  the  Judicial  district  where  the  per- 
son alleged  to  be  incompetent  resides,  or  if  he  is  not  a  resident  of  the 
state  or  his  place  of  residence  cannot  be  ascertained,  where  some  of  his 
property  is  situated  or  the  state  institution  is  situated  in  which  he  is  an 
inmate.  Held^  thaUthe  venue  of  such  a  proceeding  is  entirely  within  the 
control  of  the  state,  and  hence,  where  plaintiff  was  within  the  state  and 
had  property  there  when  proceedings  were  instituted  to  have  a  commit- 
tee appointed  for  him  on  the  ground  that  he  was  insane,  the  court  had 
jurisdiction,  though  he  was  then  a  resident  of  Virginia. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  §  16;  Dec. 
Dig.  i  8.*] 

6.  Insane  Persons  (§  26*) — Inquisitions — Judgment — Conclusiveness. 

In  a  suit  by  a  person  who  had  been  adjudged  Insane  against  his  com- 
mittee to  recover  damages,  evidence  that  the  determination  of  the  pro- 
ceeding to  appoint  the  committee  was  based  on  perjurious  testimony  was 
inadmissible. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  §§  35,  30; 
•   Dec.  Dig.  §  26.*] 

7.  Insane  Persons  (§  26*) — Inquisitions — Judgment. 

Failure  of  a  person  alleged  to  be  insane  to  appear  after  due  notice  in 
de  lunatico  proceedings  for  the  appointment  of  a  committee  could  not  af- 
•     feet  the  validity  of  the  adjudication. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  f§  35,  36; 
Dec.  Dig.  §  26.*] 

S.  Insane  Persons  (§  26*) — Inquisitions — ^Judgment — Collateral  Attack. 

Where  plaintiff  was  duly  notified  of  de  lunatico  proceeding  against  him 
for  the  appointment  of  a  committee,  the  propriety  and  suflaclency  of  the 
notice  could  not  be  questioned  in  a  subsequent  action  by  plaintiff  against 
his  committee  to  recover  damages. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  §§  35,  36; 
Dec.  Dig.  f  26.*] 

^For  other  cases  see  same  topic  ft  8  number  in  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
132  C.C.A.— 7 
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9.  Insane  Pebsons  (|  39*)— CoMnnTTEB — Pilling  Vacancy — Notice. 

An  ord^r  appointing  defendant  as  committee  of  an  Insane  person  In 
the  place  of  one  who  resigned  was  not  void  for  failure  to  give  notice 
thereof  to  the  Insane  person. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Dec.  Dig.  $  39.*] 

10.  Insane  Persons  (f  29*) — ^Recovery — Proceedings. 

Where  a  person  who  had  been  adjudged  insane  has  recovered,  such 
fact  must  be  brought  to  the  attention  of,  and  application  for  relief  made 
to,  the  court  of  original  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  f§  42,  140, 
150;   Dec.  Dig.  §  29.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  District  Court,  Southern  District  of  New  York,  entered  upon  the 
verdict  of  a  jury  directed  by  the  court  in  favor  of  defendant  in  error, 
who  was  the  defendant  below.    Affirmed. 

W.  D.  Reed,  of  New  York  City,  for  plaintiff  in  error. 

J.  H.  Choate,  Jr.,  of  New  York  City,  for  defendant  in  error. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

MAYER,  District  Judge.  Chaloner,  who  was  adjudicated  an  in- 
competent by  the  Supreme  Court  of  the  state  of  New  York  in  1899, 
brought  this  action  in  1904  to  recover  damages  against  Sherman,  who 
was  appointed  his  committee  in  1901,  for  alleged  wrongful  withholding 
of  and  refusal  to  turn  over  on  April  4,  1904,  Chaloner's  property  then 
in  Sherman's  custody  as  committee. 

The  numerous  assignments  of  error,  because  of  exclusion  of  testi- 
mony by  the  trial  court,  are  based  upon  the  theory  that  this  court  has 
power  to  set  aside  the  judgment  of  the  New  York  Supreme  Court.  The 
sole  question  is  whether  that  judgment  is  void  or  was  procured  by  ex- 
trinsic fraud  so  as  to  subject  it  to  a  successful  collateral  attack  in  an- 
other jurisdiction. 

On  March  10,  1897,  an  ex  parte  order  was  made  by  a  justice  of  the 
New  York  Supreme  Court,  committing  Chaloner  as  an  insane  person 
to  the  institution  known  as  Bloomingdale  Insane  Asylum  at  White 
Plains,  Westchester  county.  This  order  was  in  accordance  with  the 
Insanity  Law  of  New  York  (Laws  of  1896,  c.  545)  which  permits  a 
commitment  without  notice  and  that  statute  has  been  held  to  be  consti- 
tutional. Sporza  V.  German  Savings  Bank,  192  N.  Y.  8,  84  N.  E. 
406;  Matter  of  Walker,  57  App.  Div.  1,  67  N.  Y.  Supp.  647. 

While  an  inmate  of  that  institution  under  the  commitment,  a  proceed- 
ing looking  to  the  appointment  of  a  committee  was  commenced  by  a 
petition  presented  by  two  of  his  brothers  to  the  Supreme  Court  in  the 
county  of  New  York.  This  petition  was  accompanied  with  the  affidavits 
of  several  physicians  as  to  the  mental  condition  of  the  alleged  incompe- 
tent, and  a  notice  of  motion  that  on  May  19,  1899,  the  petitioners  would 
apply  to  the  court  for  an  order  granting  the  prayer  of  the  petition. 
Thereupon,  on  May  9,  1899,  the  court  made  an  order  requiring  personal 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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service  on  Chaloner  of  this  order,  the  notice  of  motion,  petition,  and 
affidavits. 

On  the  same  day,  viz..  May  9,  1899,  personal  service  was  made  on 
Chaloner  at  the  Bloomingdale  Asylum. 

On  May  19,  1899,  when  the  motion  was  returnable,  no  one  appeared 
in  opposition  thereto,  and  the  court,  as  provided  by  sections  2327  and 
2328  of  the  New  York  Code  of  Civil  Procedure,  ordered  that  a  com- 
mission in  the  nature  of  a  writ  de  lunatico  inquirendo  be  issued  out  of 
and  under  the  seal  of  the  court  directed  to  three  commissioners  to  in- 
quire by  a  jury  of  the  county  of  New  York  into  the  competency  of  the 
alleged  incompetent,  and  it  was  also  ordered  that  the  sheriff  be  instruct- 
ed to  summon  a  jury  in  the  manner  required  by  law.  It  was  further 
ordered  that  the  commission  be  executed  in  the  county  of  New  York 
and  that  at  least  five  days'  previous  notice  of  the  time  and  place  of 
the  execution  of  the  commission  be  given  to  Chaloner  and  to  the  per- 
son having  charge  of  him  who,  in  this  instance,  was  the  medical  super- 
intendent of  the  asylum.  It  was  further  ordered  that  the  commission- 
ers might,  in  their  discretion,  dispense  with  Chaloner's  attendance  un- 
less the  jurors  or  any  of  them  should  require  such  attendance. 

Notice  dated  May  23,  1899,  that  the  commission  would  be  executed 
on  June  12,  1899,  at  4  p.  m.,  at  the  New  York  county  courthouse,  was 
personally  served  on  both  Chaloner  and  the  medical  superintendent  on 
June  6,  1899. 

The  commissioners  took  their  oath  on  June  5,  1899,  and  it  was  filed 
on  June  12,  1899. 

The  jury  was  duly  summoned  for  and  sat  with  the  commissioners 
on  June  12,  1899,  at  the  New  York  county  courthouse.  Chaloner  did 
not  appear  in  person  or  by  attorney.  Counsel  for  the  petitioners  stated 
that,  if  after  hearing  the  testimony  the  jury  desired  the  presence  of 
the  alleged  incompetent,  he  would  be  brought  before  them.  Testimony 
was  taken  as  to  the  mental  condition  of  Chaloner  and  as  to  the  prop- 
erty owned  by  him. 

The  medical  superintendent  testified  that  Chaloner  said  he  was  physi- 
cally unable  to  be  present. 

Counsel  for  petitioners  again  said  that  he  thought  it  entirely  proper 
to  take  an  adjournment  to  any  day  agreeable  to  the  commissioners  in 
order  to  produce  Chaloner  before  the  jury,  but  the  jury  stated  that 
they  did  not  desire  his  production.  Thereupon  counsel  called  the  jury's 
attention  to  the  order  of  the  court  requiring  the  presence  of  Chaloner 
if  any  of  the  commissioners  or  the  jurors  so  wished. 

Thereafter  the  medical  superintendent  was  again  called  and  stated 
that  to  produce  Chaloner  would  temporarily  do  him  harm  mentally 
and  that  Chaloner  "said  he  did  not  want  to  come  down."  Dr.  Carlos 
F.  MacDonald  then  testified  that  to  call  Chaloner  would  "tend  to  ag- 
gravate his  mental  condition." 

Finally,  the  matter  was  submitted  to  the  jury  and  a  verdict  was  re- 
turned that  Chaloner  was  incompetent. 

A  notice  of  motion  for  June  23,  1899,  for  an  order  confirming  the 
inquisition  and  appointing  Prescott  Hall  Butler,  committee  of  the  per- 
son and  estate  of  Chaloner,  was  personally  served  on  him  on  June  15, 
1899,  at  the  asylum. 
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There  being  no  opposition,  the  court,  on  June  23,  1899,  made  and 
filed  its  decretal  order  of  confirmation  and  appointed  Butler  the  com- 
mittee. Butler  subsequently  resigned,  and  his  resignation  was  ordered 
accepted  by  the  court  on  November  19,  1899,  and  Sherman,  the  de- 
fendant here,  was  appointed  in  his  place. 

Chaloner  claims  that  he  is  and  at  all  times  was  a  resident  of  Virginia 
and  for  that  reason  his  sanity  could  not  be  determined  in  New  York ; 
that  he  was  lured  into  the  state  of  New  York  in  1897  and  was  com- 
mitted improperly  without  notice ;  that  the  inquiry  de  lunatico  in  1899, 
in  any  event,  should  have  been  in  Westchester  county;  that  the  notice 
thereof  was  insufficient;  that  the  decretal  order  and  all  the  proceed- 
ings were  void,  among  other  reasons,  because  he  was  not  present  be- 
fore the  commissioners  and  the  sheriff's  jury;  that  he  always  was 
and  now  is  sane  and  was  so  declared  in  1901  by  a  court  of  competent 
jurisdiction  in  Virginia ;  and  that  therefore  the  appointment  of  Sher- 
man was  void. 

[1]  Insanity  is,  of  course,  not  necessarily  a  continuing  condition, 
but  the  trial  court  was  right  in  holding  that  Chaloner's  present  condi- 
tion never  became  an  issue  in  the  case  and  could  not  have  become  so, 
unless  the  court  below  had  been  justified  in  collaterally  setting  aside 
the  decretal  order. 

Then,  if  defendant  had  adduced  some  evidence  of  present  incomge- 
tency  as  an  affirmative  defense,  and  then  only  would  the  present  mental 
condition  of  plaintiff  have  been  an  issuable  fact. 

[2]  The  trial  court  was  likewise  right  in  excluding  testimony  to 
show  the  mental  condition  of  Chaloner  in  1899,  for  that  issue  could 
not  be  litigated  in  this  action  and  was  solely  for  the  New  York  courts. 
Matter  of  Curtiss,  137  App.  Div.  584,  122  N.  Y.  Supp.  468;  Id.,  199 
N.  Y.  36,  92  N.  E.  396. 

[3]  Whether  or  not,  in  1897,  plaintiff  was  lured  into  this  state,  was 
immaterial  because  defendant  was  appointed  not  by  virtue  of  the  1897 
proceeding  but  as  successor  to  the  committee  appointed  in  the  1899 
proceeding. 

[4,  B]  Even  assuming  that  plaintiff  was  at  all  times  a  resident  of 
Virginia,  the  question  of  his  residence  was  one  of  the  facts  in  issue  in 
the  1899  proceedings  and  having  been  there  adjudicated  cannot  be  col- 
laterally attacked  (Kinnier  v.  Kinnier,  45  N.  Y.  535,  6  Am.  Rep.  132) ; 
but,  in  any  event,  the  New  York  court  had  jurisdiction  in  view,  of  the 
fact  that  plaintiff  was  within  the  state  and  had  property  therein  when 
the  proceedings  were  commenced. 

Section  2323  of  the  New  York  Code  of  Civil  Procedure  provides : 
"An  application  for  the  appointment  of  such  a  committee  must  be  made 
by  petition,  wMcli  may  be  presented  by  any  person.  Except  as  provided  In 
Ihe  next  section  (relating  to  incompetents  in  state  institutions)  where  the 
appUcation  is  made  to  the  Supreme  Court,  the  petition  must  be  presented 
at  a  Special  Term  held  within  the  judicial  district,  or  to  a  Justice  of  said 
court  within  such  Judicial  district  at  chambers,  where  the  person  alleged  to  be 
incompetent  resides;  or  if  he  is  not  a  resident  of  the  state  or  the  place 
of  his  residence  cannot  be  ascertained,  where  some  of  his  property  is  situated, 
or  the  state  institution  is  situated  of  which  he  is  an  inmate/' 

The  venue  of  a  proceeding  is  entirely  within  the  control  of  a  state 
in  respect  of  subject-matter  over  which  a  state  court  has  sole  juris- 
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diction  and  the  fact  that  Chaloner  had  real  property  m  New  York 
county  was  enough  to  satisfy  the  statute.  Matter  of  Cause,  9  Paige, 
416;  Emmerich  v.  Thorley,  35  App.  Div.  452,  54  N.  Y.  Supp.  791. 

[I]  The  trial  court  was  also  correct  in  excluding  testimony  offered 
to  show  that  the  testimony  in  the  1899  proceeding  was  perjurious. 

The  question  whether  the  alleged  perjurious  testimony  was  true  was 
necessarily  adjudged  by  the  New  York  court  in  finding  the  plaintiflf  in- 
competent. This  court  cannot  determine  whether  or  not  the  testimony 
in  question  was  perjured  without  trying  over  again  the  very  same  issue 
which  the  New  York  court  decided  when  it  made  the  decretal  order 
complained  of.  It  is  well  settled  that  the  fact  that  a  judgment  is  pro- 
cured by  false  testimony  does  not  open  it  to  collateral  attack.  United 
States  V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93 ;  Freeman  on  Judg- 
ments (4th  Ed.)  §  334. 

[7]  The  failure  of  a  person  affected  by  an  order  or  judgment  to 
appear  after  due  notice  cannot,  of  course,  affect  the  validity  of  an  ad- 
judication. Simon  v.  Craft,  182  U.  S.  427,  21  Sup.  Ct.  836,  45  L.  Ed. 
1165. 

The  record  shows  that  scrupulous  care  was  exercised  in  serving  the 
various  notices  of  motions  and  proceedings  on  Chaloner. 

If  the  trial  judge  had  received  in  evidence  the  excluded  letter  writ- 
ten in  July,  1897,  by  Chaloner  to  Woods,  a  Virginia  attorney,  it  would 
have  appeared  that  he  then  wrote: 

"It  Is  unnecessary  for  me  to  say  that  nothing  but  the  most  unexpected 
and  dire  necessity  could  induce  me  to  go  before  a  'sherlfTs  Jury,'  the  usual 
manner,  in  the  state  of  New  York,  of  carrying  out  a  habeas  corpus  proceed- 
ings for  a  man  who  has  been  declared  insane  by  a  Judge.  I  object  to  this 
for  three  reasons.  First,  because  it  is  not  the  right  way  to  go  al>out  it. 
I  am  not  a  citizen  of  the  state  of  New  York,  and  therefore  the  'sheriffs 
Jury'  does  not  apply  to  my  case.  Second,  because  I  do  not  desire  the  notoriety 
consequent  upon  such  a  proceeding.  Third,  because  my  family  are  most 
anxious  that  I  should  go  before  a  'sheriff's  Jury*  in  the  desperate  hope  that 
the  said  Jury  would  believe  what  they,  and  the  doctors,  said  about  me.  In 
which  case  the  Jury  would  pronounce  me  insane,  and  hand  me  over  to  the 
custody  of  my  family,  who  could  then  apply  for  and  receive  into  their  hands 
my  property  and  the  management  thereof — ^under  the  name  of  a  commission." 

And  it  further  appears,  from  Chaloner's  deposition  excluded  by  the 
trial  jud^e,  that  he  absented  himself  from  the  1899  proceeding  by  his 
own  choice.  If  therefore  he  knew  at  that  time  what  he  was  doing,  he 
deliberately  failed  to  appear  when  full  opportunity  was  afforded  to  him 
so  to  do. 

[8]  But  the  propriety  and  sufficiency  of  the  notice  as  matter  of  law 
are  no  longer  open  to  question.  Matter  of  Blewitt,  131  N.  Y.  541,  30 
N.  E.  587;  Gridley  v.  College  of  St.  Francis  Xavier,  137  N.  Y.  327, 
33  N.  E.  321. 

[8]  Finally,  in  regard  to  the  failure  to  give  Chaloner  notice  of  the 
resignation  of  Butler  and  the  appointment  of  Sherman  as  committee, 
it  appears  that  there  is  no  statutory  requirement  of  notice  in  such  a 
proceeding,  and  it  would  seem  that  notice  to  the  committee  of  a  pro- 
posed removal  is  the  only  notice  required.  Matter  of  Andrews,  192 
N.  Y.  514,  85  N.  E.  699. 
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But,  if  notice  were  required,  the  failure  to  give  it  is  an  irregularity 
which  must  be  dealt  with  by  the  state  court  of  original  jurisdiction. 
Matter  of  Osbom,  74  App.  Div.  113,  77  N.  Y.  Supp.  423;  Matter  of 
Porter,  34  App.  Div.  147,  54  N.  Y.  Supp.  654. 

[10]  Our  conclusion  is  that  the  judgment  of  the  New  York  court 
was  not  a  void  judgment,  and  it  must  remain  valid  until  reversed  or 
set  aside  by  the  courts  of  New  York.  This  has  never  been  attempted, 
and  therefore  the  judgment  of  the  Supreme  Court  of  New  York  re- 
mains to-day  in  full  force  and  validity.  If  the  petitioner  has  recovered 
and  is  no  longer  insane,  this  fact  should  be  brought  to  the  attention  of 
the  state  court,  and  if  sanity  is  established  the  court  will  undoubtedly 
restore  the  plaintiff  to  his  rights.  So,  too,  even  if  some  of  the  require- 
ments of  the  statute  had  been  omitted  or  neglected  or  insufficient  evi- 
dence of  insanity  was  adduced,  relief  must  be  obtained  in  the  court 
which  appointed  the  committee.  If  a  prima  facie  case  were  made  out, 
we  have  no  reason  to  doubt  that  the  state  courts  would  grant  appro- 
priate protection  to  guard  the  plaintiff  from  arrest  while  attending  such 
proceeding,  just  as  this  court  did  in  this  case.  Chanler  v.  Sherman, 
162  Fed.  19,  88  C.  C.  A.  673,  22  L.  R.  A.  (N.  S.)  992. 

But,  however  this  may  be,  we  think  that  this  court  has  not  jurisdic- 
tion to  set  aside  or  annul  the  judgment  of  the  state  Supreme  Court 
rendered  in  a  proceeding  in  which  it  obviously  had  jurisdiction. 

The  judgment  is  affirmed,  with  costs. 

NOTE. 
ConolnslTeiieM  and  Effect  of  Adjudloatioii  in  Inquisition  mm  to  Sanity. 

I.  In  General. 

An  inquisition  of  lunacy,  finding  a  person  a  lunatic,  is  only  prima  fade 
eyldence  of  the  fact. 

— (Ind.)    Taylor  v.  Taylor,  93  N.  E.  9; 

(N.  C.)    Christmas  v.  MitcheU,  38  N.  C.  (3  Ired.  Eq.)  635; 
(Pa.)    Lancaster  County  Nat  Bank  v.  Moore,  78  Pa.  (28  P.  F.  Smith) 
407,  21  Am.  Rep.  24. 

(Ala.)  One  adjudged  non  compos  mentis  is  not  ciyiUy  dead. — ^Harton  v. 
Little,  51  South.  974. 

(D.  C.)  Where  a  party  adjudged  a  lunatic  in  a  proceeding  in  which  a 
committee  of  his  estate  was  also  appointed  secures  his  release  in  habeas 
corpus  proceedings,  and  instead  of  assailing  the  lunacy  proceeding  as  null 
and  void  takes  steps  in  that  proceeding  attacking  the  committee's  account,  he 
is  estopped — ^having  elected  a  remedy  recognizing  the  validity  of  the  pro- 
ceeding from  also  attacking  in  the  same  proceeding  the  validity  of  the  order 
adjudging  him  a  lunatic,  on  the  ground  of  Insuflacient  notice. — ^Logue  v.  Pen- 
ning, 29  App.  D.  C.  519. 

(111.)  All  persons  of  mature  age  are  presumed  to  be  of  sound  mind;  but, 
after  inquest  found,  this  presumption  is  reversed  until  rebutted  by  evidence 
of  sanity.— Lilly  v.  Waggoner,  27  111.  (17  Peck)  395 ;  Chicago  W.  D.  Ry.  Co. 
V.  Mills,  91  111.  39. 

(111.)  In  an  action  for  the  death  of  plaintUTs  intestate  who  become  insane 
after  his  injury,  an  inquisition  of  lunacy  is  admissible,  though  not  conclusive. 
—Donnelly  v.  Chicago  CJity  Ry.  Co.,  163  111.  App.  7. 

(Ind.)  Person  adjudged  of  unsound  mind  JteH  to  have  an  adequate  remedy 
by  appeal  or  complaint  to  review  the  Judgment,  if  the  service  of  process  was 
unlawful,  under  Burns*  Ann.  St.  1908,  §§  645,  671,  and  not  entitled  to  sue  in 
equity.— Shafer  v.  Shafer,  104  N.  E.  507. 
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(Ind.)  Belief  in  equity  against  judgment  adjudging  person  of  unsound 
mind,  and  Incapable  of  managing  his  estate,  denied  for  laches. — Shafer  v. 
Shafer,  104  N.  B.  507. 

(Iowa)  The  adjudication  of  Incompetency  of  a  person  on  proceedings  for 
appointment  of  a  guardian  Is  regarded  as  a  verity  until  in  a  suitable  pro- 
ceeding the  fact  Is  again  put  in  issue. — In  re  Nelson,  126  N.  W.  973. 

(Kan.)  Where  appellant  was  adjudged  Insane  in  the  probate  court,  and 
the  district  court  entered  the  same  judgment  on  appeal,  and  such  judgment 
was  affirmed  by  the  Supreme  Court,  the  district  court  had  no  jurisdiction 
thereafter  to  entertain  a  motion  for  appellant's  discharge,  on  the  ground 
that  he  had  been  restored  to  sanity. — State  v.  Linderholm,  135  Pac.  564,  90 
Kan.  489. 

(Me.)  The  record  of  the  proceedings  of  the  board  of  selectmen  on  adjudi- 
cation of  a  question  of  insanity  under  St  1847,  c.  33,  §  8,  providing  that  the 
board  of  selectmen  shall  constitute  a  board  of  Insane  examiners,  and  when, 
on  hearing,  they  are  satisfied  that  a  person  is  Insane,  he  shall  be  sent  to  an 
Insane  hospital,  Is  admissible  as  evidence  of  such  proceedings. — Inhabitants 
of  Eastport  v.  City  of  Belfast,  40  Me.  262. 

(Mass.)  A  decree  of  the  probate  court  dismissing  a  petition  for  the  ap- 
pointment of  a  guardian  of  an  alleged  Insane  person,  and  the  verdict  of  a 
jury  and  judgment  of  this  court,  on  appeal  from  such  decree.  In  favor  of 
his  sanity,  are  not  conclusive  evidence  of  his  sanity  at  a  time  intermediate 
between  such  decree  and  verdict,  in  an  action  subsequently  brought  In  his 
behalf  to  recover  land  of  which  he  made  a  deed  between  those  dates;  and. 
If  admitted  in  evidence  as  a  fact  tending  to  prove  his  sanity,  the  defendant  has 
no  ground  of  exception. — Gibson  v.  Soper,  72  Mass.  (6  Gray)  279,  66  Ajn. 
Dec.  414. 

(Mo.)  That  an  inquisition  in  lunacy  was  pending  for  10  years  did  not 
invalidate  the  judgment— Hunt  v.  Searcy,  167  Mo.  158,  67  S.  W.  206. 

(N.  J.)  An  Inquisition  of  lunacy  is  not  conclusive  evidence  on  the  question 
of  Incapacity.— Hunt  v.  Hunt,  13  N.  J.  Eq.  (2  Beasl.)  161. 

(N.  Y.)  An  inquisition  talcen  under  a  writ  de  lunatico  Inquirendo  is  ad- 
mis8i51e,  though  not  conclusive  evidence  to  prove  the  lunacy  of  an  obligor 
in  an  action  of  debt  on  bond. — ^Hart  v.  Deamer,  6  Wend.  497. 

(N.  Y.)  Where  no  committee  was  appointed  for  an  Incompetent  in  lunacy 
proceedings,  an  Inquisition  declaring  her  Incompetent  Is  not  conclusive  against 
her  ability  to  choose  another  domicile. — In  re  Fidelity  Trust  Co.  of  Newark, 
57  N.  Y.  Supp.  361,  27  Misc.  Bep.  118. 

(Ohio)  In  a  suit  to  annul  a  marriage,  on  the  ground  that  plalntifr  was 
insane  when  the  marriage  was  solemnized,  it  appeared  that  In  March  plaintiff 
was  adjudged  insane,  and  placed  under  guardian;  that  the  marriage  was 
solemnized  in  June;  that  In  August  he  was  adjudged  to  be  sane;  that  in 
November  he  was  again  adjudged  Insane.  Held  that  In  the  absence  of  evi- 
dence to  the  contrary,  plaintiff  is  presumed  to  have  been  insane  at  the  time 
of  marriage.— Goodheart  v.  Bansley  (CJom.  PI.)  28  Wkly.  Law  Bui.  227. 

(Ohio)  In  an  action  by  the  guardian  of  an  Insane  husband  to  procure 
his  divorce,  the  adjudication  as  to  his  insanity  was  prima  facie  evidence 
of  such  fact. — Goodheart  v.  Bausley,  11  Ohio  Dec.  655. 

(Pa.)  An  inquisition  of  lunacy  is  not  only  prima  fade  evidence  of  lunacy, 
but  amounts  to  full  proof  until  overpowered. — Bogers  v.  Walker,  6  Pa.  (6 
Barr)  371,  47  Am.  Dec.  470. 

(Pa.)  An  Inquisition  of  lunacy  finding  the  party  a  lunatic  without  lucid 
intervals,  is  prima  facie  evidence,  but  not  conclusive;  and  a  petitioner  for 
the  commission  is  not  estopped  from  asserting  the  truth  against  it  and  show- 
ing that  the  party  had  lucid  intervals. — In  re  Gangwere*s  Estate,  14  Pa.  (2 
Harris)  417,  63  Am.  Dec.  554. 

(Pa.)  Where  one  traverses  an  inquisition  of  lunacy  after  a  finding  of 
lunacy,  but  before  trial  of  the  issue  the  lunatic  dies  and  the  traverse  is 
quashed,  the  decree  confirming  the  return  of  the  inquisition  will  stand  as 
prima  fade  evidence  of  the  lunacy. — ^In  re  €tensemer*s  Estate,  170  Pa.  96,  32 
AtL  561;  Appeal  of  Davidson,  Id* 
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(S.  0.)  Proceedings  in  equity  establishing  lunacy  are  admissible  in  a  suit 
at  common  law. — ^McCreight  v.  Aiken,  1  Rice,  56. 

(Tenn.)  The  Judgment  of  a  court  of  competent  Jurisdiction  on  an  inquisi- 
tion of  lunacy  is  prima  facie  evidence  of  the  fact  adjudged. — Thomasson  v. 
Kercheval,  29  Tenn.  (10  Humph.)  322. 

(Vt.)  An  inquisition  of  lunacy  is  only  presumptive  evidence  of  insanity, 
and  is  traversable  as  a  matter  of  right  by  the  alleged  lunatic,  and  may  be 
sent  to  a  court  of  common  law  to  be  tried  by  Jury. — Ex  parte  Allen,  73  Atl. 
1078,  82  Vt.  365. 

(W.  Va.)  A  Justice's  order  finding  that  a  person  is  insane,  not  committing 
him  to  a  hospital  for  the  insane,  but  leaving  him  freedom  of  person  until 
the  appointment  of  a  committee,  and  then  committing  him  to  the  custody  of 
such  committee,  is  not  admissible  as  evidence  of  insanity  in  a  proceeding  to 
appoint  a  committee. — ^Karnes  v.  Johnston,  52  S.  B.  658,  58  W.  Va.  595. 

II.  Adjudications  in  Otheb  States. 

(Pa.)  A  Judgment  of  lunacy  obtained  in  another  state  without  notice*  and 
while  the  lunatic  was  without  the  Jurisdiction  of  the  state,  cannot  be  en- 
forced in  the  courts  of  Pennsylvania. — Commonwealth  v.  Kirkbride,  7  Phila.  8. 

(Pa.)  A  finding  of  lunacy  in  another  state  is  of  no  binding  effect  in  this 
state  where  it  appears  that  no  notice  of  the  proceedings  was  given. — Com- 
monwealth V.  Kirkbride.  2  Brewst  419. 

(Pa.)  In  a  proceeding  to  appoint  a  committee  for  a  lunatic,  the  authen- 
ticated records  of  another  state  will  be  admitted  to  show  the  lunacy  of  defend- 
ant—In re  Linton  (Ck)m.  PI.)  29  Wkly.  Notes  Cas.  550. 

*  III.  Collateral  Attack  in  Genbbal. 

(Cal.)  An  order  of  commitment  to  the  state  hospital  for  the  insane,  made 
by  the  Judge  of  the  superior  court,  authorized  to  hold  examinations  and 
determine  the  question  of  insanity,  and  commit  to  the  hospital  persons  ad- 
Judged  insane,  and  which  shows  from  its  recitals  that  the  court  had  Juris- 
diction of  the  alleged  tnsane  person,  is  not  subject  to  collateral  attack,  the 
order  being  no  more  subject  to  collateral  attack  than  the  orders  of  the  superior 
court,  acting  in  a  proceeding  by  virtue  of  special  authority. — Napa  State 
Hospital  V.  Dasso,  96  Pac.  355. 

(111.)  A  decree  recited  that  the  court  found  that  the  county  court  had 
appointed  a  conservator  for  the  defendant,  and  that  the  latter  had  been 
ascertained  by  a  Jury,  according  to  the  form  of  the  statute,  to  be  an  insane 
person.  Held,  that  upon  the  principle  that,  when  the  record  shows  or  the 
court  finds  the  Jurisdictional  facts,  the  record  cannot  be  contradicted  or  ques- 
tioned in  a  collateral  proceeding,  the  defendant  could  not  be  allowed  to  con- 
tradict the  finding  of  the  decree,  so  far  as  it  related  to  the  appointment  of  a 
conservator.— Searle  v.  Galbraith,  73  111.  269. 

(Ind.)  A  proceeding  by  a  lunatic  to  enjoin  the  sale  of  his  property  was 
based  on  the  theory  that  the  Judgment  adjudging  him  insane  and  appointing 
a  guardian  was  erroneous.  That  Judgment  was  affirmed  on  appeal.  Held, 
that  there  was  therefore  no  foundation  for  the  proceeding  to  rest  upon. — 
Fiscus  V.  Guthrie,  125  Ind.  598,  25  N.  E.  285. 

(Ind.)  Though  a  Judgment  in  a  proceeding  to  adjudge  a  person  to  be 
of  unsound  mind  may  be  set  aside  by  the  court  in  which  it  is  rendered  on 
the  application  of  any  person  entitled  to  be  heard,  where  the  record  does  not 
show  appearance  or  notice,  it  is  conclusive  until  so  set  aside ;  and  any  pro- 
ceeding brought,  while  it  stands  unrevoked,  in  any  other  county,  which  results 
in  either  the  appointment  of  a  guardian  or  a  Judgment  that  the  party  is  of 
sound  mind,  is  consequently  void. — Soules  v.  Robinson,  62  N.  EL  999,  158  Ind. 
97,  92  Am.  St  Rep.  301. 

(Ind.)  On  collateral  attack  It  will  be  presumed,  in  support  of  the  Juris- 
diction of  a  circuit  court  in  a  proceeding  to  adjudge  a  person  to  be  of  unsound 
mind,  that  it  acquired  Jurisdiction  of  the  person  of  the  alleged  incompetent, 
though  the  record  does  not  show  appearance  or  notice. — Soules  r.  Robinson,. 
62  N.  E.  999,  158  Ind.  97.  92  Am.  St  Rep.  301. 
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(Ind.)  Where  want  of  notice  does  not  affirmatively  appear  from  the  face 
of  the  record,  a  judgment  in  a  proceeding  to  adjudge  a  person  to  be  of  un- 
sound mind,  adjudging  the  alleged  incompetent  to  be  of  unsound  mind,  is 
not  void,  and  hence  is  not  subject  to  collateral  attack. — Soules  v.  Robinson, 
62  N.  E.  9©9,  158  Ind.  07,  02  Am.  St  Rep.  301. 

(Ky.)  Civ.  Code,  S  36,  subsecs.  1,  3,  and  Id.  S  63,  provide  that  defense  for 
a  person  of  unsound  mind  must  be  made  by  his  committee,  that  no  Judgment 
shall  be  rendered  against  such  person  until  his  committee  shall  have  made 
defense,  arid  that,  if  the  defendant  be  of  unsound  mind,  summons  must  be 
served  on  both  him  and  his  committee.  In  a  suit  by  a  wife  for  alimony,  a 
party  claiming  to  be  the  committee  of  the  defendant  appeared  and  moved  to 
be  made  a  party,  setting  up  an  inquest  of  lunacy  at  which  defendant  had 
been  found  to  be  of  unsound  mind,  and  at  which  it  appeared  he  was  not  pres- 
ent Held,  that  though  the  inquest  of  lunacy  might,  perhaps,  be  set  aside  at 
the  suit  of  the  defendant,  the  regularity  of  the  inquest  could  not  be  attacked 
collaterally  in  a  suit  for  alimony,  and  the  conunittee  was  entitled  to  be  made 
a  party. — ^Frazer  v.  Prazer,  76  S.  W.  546. 

(Md.)  Proceedings  in  which  one  was  adjudged  a  lunatic  may  not  be  col- 
lateraUy  attacked  by  purchasers  of  her  property  at  a  sale  under  order  of 
the  court  on  exceptions  to  the  sale,  on  the  ground  she  was  not  summoned 
before  the  jury,  nor  notified  of  such  proceedings,  nor  appeared  before  the 
Jury,  either  in  person  or  by  solicitor,  etc. — ^Packard  v.  Ulrlch,  67  Atl.  246. 

(Mo.)  If,  in  a  proceeding  to  adjudge  one  a  lunatic,  he  appears,  the  Judg- 
ment cannot  be  attacked  collaterally  because  of  a  defective  notice. — Crow  v. 
Meyersleck,  88  Mo.  411. 

(Mo.)  A  proceeding  without  notice  is  subject  to  collateral  attack. — Citi- 
zens'  State  Bank  of  Trenton  v.  Shanklin,  161  S.  W.  341. 

(N.  Y.)  The  Court  of  Common  Pleas  of  the  City  and  County  of  New  York 
is,  for  the  purposes  of  idiocy  proceedings,  a  court  of  general  jurisdiction, 
under  Const  art.  6,  §  12  (Code  Civ.  Proc.  §  263,  subd.  8);  and  all  notices, 
therefore,  necessary  to  the  jurisdiction  in  such  proceedings,  will  be  presumed^ 
on  collateral  attack,  in  the  absence  of  anything  in  the  record  showing  affirma- 
tively that  they  were  not  given. — Gridley  v.  College  of  St.  Francis  Xavier^ 
137  N.  Y.  327,  33  N.  W.  321. 

(Pa.)  An  inquisition  of  lunacy  cannot  be  avoided  collaterally  on  the  ground 
of  want  of  notice  of  the  holding  of  the  inquest  to  the  lunatic,  and  that  defect 
is  cured  by  subsequent  appearance  and  a  traverse. — Rogers  v.  Walker,  6  Pa. 
(6  Barr)  371,  47  Am.  Dec.  470. 

(Pa.)  The  record  of  the  proceeding  de  lunatico  is  prima  facie  evidence  to 
impeach  the  acts  of  the  lunatic  before  the  finding,  and  within  the  period 
during  which  he  was  found  to  be  a  lunatic ;  and,  though  the  fact  that  notice 
of  the  time  and  place  of  holding  the  inquisition  does  not  appear  on  the  record, 
it  cannot  be  treated  as  a  nullity  in  a  collateral  proceeding. — ^Willis  v.  Willis* 
Adm*r,  12  Pa.  (2  Jones)  150. 

(Pa.)  A  finding  of  lunacy  upon  an  inquisition  may  not  be  attacked  col- 
laterally.— Johnston  v.  Given,  4  Walk.  341. 

IV.  NoncB  OF  Pbooeedings  and  Other  JuBisoicnoNAL  Mattebs  and  Re- 

oiTALS  Relating  Thereto. 

(Ala.)  An  inquisition,  had  by  order  of  the  orphans*  court,  to  ascertain 
whether  an  individual  is  not  non  compos  mentis,  of  the  pendency  of  which  he 
has  no  notice,  is  not  evidence  for  any  purpose  to  affect  the  right  of  the  in- 
dividual so  found  to  be  insane,  or  any  one  claiming  through  him. — ^McCurry 

V.  Hooper,  12  Ala.  823,  46  Am.  Dec.  280. 

(6a.)  A  judgment  rendered  by  a  court  of  ordinary,  appointing  a  guardian, 
based  upon  the  return  of  commissioners  under  Civ.  Code  1895,  §  2573,  relating 
to  the  examination  of  capacity  of  one  to  manage  his  estate,  reporting  a  person 
to  be  an  imbecile,  as  well  as  a  report  of  the  commissioners,  may  be  assailed 
in  a  proper  proceeding  brought  for  that  purpose  by  the  person  for  whom  it 
is  sought  to  have  a  guardian  appointed,  in  the  court  which  rendered  the  judg- 
ment, as  to  facts  relied  upon  to  show  that  such  person  had  been  afforded  a 
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hearing ;  and  If  It  be  shown  that  he  has  not  had  his  day  in  court,  the  judg- 
ment may  be  vacated,  notwithstanding  its  recitals  to  the  contrary. — Singer 
V.  Middleton.  70  S.  B.  662.  135  Ga.  825. 

(Ind.)  A  judgment  adjudging  a  person  of  unsound  nflnd  was  not  void 
on  its  face,  though  the  statute  under  which  the  summons  was  served  on  the 
superintendent  of  the  hospital  in  which  he  was  confined  was  unconstitutional, 
where  it  did  not  affirmatively  show  that  he  was  not  also  served  personally. — 
Shafer  v.  Shafer,  104  N.  B.  507. 

Judgment  adjudging  person  of  unsound  mind  held  not  to  be  vacated  for 
defects  in  the  service  of  process  in  the  absence  of  fraud  on  the  part  of  the 
petitioner. — ^Id. 

Where  a  complaint  asking  that  a  judgment  be  vacated  alleged  that  the  com- 
plainant had  no  knowledge  of  the  proceeding  in  which  the  judgment  was 
rendered  until  after  the  entry  of  the  judgment,1t  would  be  presumed  that  he 
had  such  knowledge  immediately  thereafter. — Id. 

(Ky.)  Where  an  answer  setting  up  a  judgment  declaring  plaintiff  insane 
alleges  as  a  reason  for  plaintiff's  absence  when  the  judgment  was  rendered 
that  it  was  made  to  appear  to  the  court  from  the  statement  under  oath  of 
two  regular  practicing  physicians  that  it  would  be  unsafe  to  bring  plaintiff 
before  the  jury,  the  answer  ^nust  be  construed  against  the  party,  and  it  is  to 
be  presumed  that  he  stated  all  the  testimony  of  the  physicians,  and  therefore 
that  they  did  not  also  testify  that  they  had  personally  examined  plaintiff, 
and  believed  him  of  unsound  mind,  as  required  by  Ky.  St.  1899,  {  2157,  relat- 
ing to  inquests  for  insanity. — ^Kelley  v.  Gardner,  76  S.  W.  531. 

(Ky.)  The  statement  required  is  mandatory,  and  the  court  has  no  juris- 
diction to  render  judgment  without  it. — ^Kelley  v.  Gardner,  76  S.  W.  531. 

(Ky.)  Under  Ky.  St.  §  2156,  a  judgment  of  a  county  court  adjud^g  one 
to  be  of  unsound  mind  held  not  invalidated  through  failure  of  the  record  to 
show  that  no  circuit  court  was  in  session  in  the  county. — ^Louisville  Title 
Co.  V.  Darnell's  Committee,  148  S.  W.  369,  149  Ky.  312. 

(La.)  A  judgment  of  interdiction  executed  nearly  30  years  previous  in  the 
presence  of  the  party  interested  and  his  relations,  without  any  opposition  and 
under  which  property  has  been  purchased  by  a  third  person  in  good  faith,  will 
not  be  annulled  because  no  record  evidence  of  citation  or  of  the  appearance  of 
the  party  is  to  be  found  in  the  office  where  it  should  have  been  preserved,  as 
it  will  be  presumed  after  20  years  that  all  parties  interested  in  the  judicial 
proceeding  had  due  notice  of  it. — Gentile  v.  Foley,  3  La.  Ann.  146. 

(Mich.)  On  May  21st,  proceedings  to  have  a  person  confined  as  an  insane 
person  were  begun.  On  the  same  day,  an  order  was  made  appointing  two 
physicians  to  examine  the  alleged  lunatic,  and  to  certify  to  her  condition  on 
or  before  May  22d  at  4  p.  m. ;  "that  being  the  time  and  place  theretofore  as- 
signed for  hearing  the  application."  On  May  22d,  an  order  was  made  for  the 
hearing  of  the  application  on  May  23d  at  4  p.  m.  and  on  the  same  date.  May 
22d,  a  hearing  was  had,  and  an  order  declaring  her  insane  and  committing 
her  to  an  asylum  was  made.  Held  that,  the  hearing  being  had  24  hours  be- 
fore the  time  fixed  in  the  order,  the  adjudication  of  insanity  and  commitment 
being  void  for  want  of  jurisdiction,  it  was  error,  in  a  subsequent  proceeding 
to  have  a  guardian  appointed  of  the  person  and  property  of  the  alleged  insane 
person,  to  admit  the  order  in  evidence. — In  re  PhUlips,  122  N.  W.  554,  158 
Mich.  155. 

(Tenn.)  The  validity  of  a  judgment  of  a  court  having  jurisdiction  of  the 
subject-matter,  decre^g  a  person  to  be  an  incompetent,  will  be  presumed 
on  a  collateral  attack  by  one  who  knew  of  such  person's  mental  condition,  and 
that  because  thereof  he  was  under  guardianship  at  the  time  the  transaction 
in  question  took  place,  where  the  record  recites  that  the  alleged  incompetent 
had  notice.— Bible  v.  Wisecarver,  50  S.  W.  670. 

(Tex.)  Where  a  judgment  adjudging  a  person  a  lunatic  does  not  show  af- 
firmatively that  he  was  not  present  in  court  when  the  judgment  was  rendered, 
merely  reciting  that  "both  parties  appeared  by  counsel  and  announced  ready 
for  trial,"  it  will  be  presumed  in  aid  of  the  judgment  that  he  was  before  the 
court,  and  such  presumption  cannot  be  rebutted  in  a  collateral  attack. — Fergu- 
son V.  Ferguson,  128  S.  W.  632. 
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(Tex.)  Where  the  county  court  has  general  jurisdiction  in  Insanity  inquisi- 
tions, it  will  be  presumed  upon  introduction  of  an  order  adjudging  plaintiff 
Insane  that  f^cts  existed  which  authorized  its  rendition  and  entry,  so  that 
it  was  not  necessary  that  it  recite  the  facts  conferring  jurisdiction. — ^Mitchell 
V.  Inman,  166  S.  W.  290. 

\.  Effect  as  to  Third  Pebsons. 

An  inquisition  of  lunacy  is  but  presumptive  proof  against  persons  not  par- 
ties or  privies. 

— (Ga.)    Field  v.  Lucas,  21  Ga.  447,  68  Am.  Dec.  465; 
(N.  J.)    Den  v.  Clark,  10  N.  J.  Law  (5  Halst)  217; 
(N.  Y.)    Hirsch  v.  Trainer,  3  Abb.  N.  0.  274 ; 
(N.  O.)    Rippy  V.  Gant,  39  N.  C.  (4  Ired.  Eq.)  443. 

(Ala.)  A  lunacy  proceeding  is  ex  parte  and  is  not  admissible  against  the 
grantee  of  the  alleged  lunatic  in  a  subsequent  proceeding  to  set  aside  a  deed 
for  mental  incapacity. — Frederic  v.  Wilkins,  62  South.  518. 

(D.  C.)  An  inquisition  of  lunacy,  taken  under  judicial  authority' and  in  a 
r^nilar  proceeding  had  for  the  purpose,  while  not  conclusive  of  the  facts 
therein  found  against  persons  not  parties  thereto,  is  prima  facie  evidence 
against  the  persons  who  may  be  affected  thereby. — ^Blandy  v.  Blandy,  20  App. 
D.  C.  535. 

(Ga.)  An  inquisition  of  lunacy  and  a  return  that  the  person  sought  to  be 
declared  insane  or  an  imbecile  was  not  so,  with  an  entry  of  the  ordinary  con- 
firming such  return,  is  not  conclusive  evidence  against  third  persons  who  were 
not  parties  to  the  proceeding,  although  notified  thereof  as  next  of  kin. — 
Slaughter  v.  Heath,  57  8.  E.  69,  127  Ga.  747. 

(Kan.)  An  adjudication  of  lunacy,  under  Gen.  St.  1901,  i  3941,  legally  had 
is  conclusive  on  the  lunatic,  and  all  other  persons  and  the  probate  court  of  the 
county  where  such  lunatic  has  a  permanent  residence  may  act  thereon  as  if 
the  adjudication  had  occurred  in  that  court. — Foran  v.  Healy,  85  Pac.  751,  73 
Kan.  633,  rehearing  denied  86  Pac.  470,  73  Kan.  633. 

(Ky.)  An  inquisition  of  lunacy  is  only  prima  fade  evidence  as  against 
strangers,  and  is  entitled  to  but  little  weight  against  opposing  testimony, 
especially  where  it  does  not  find  the  subject  to  have  been  an  idiot  from  his 
birth. — Hopson  ▼.  Boyd,  45  Ky.  (6  B.  Mon.)  296. 

(Ky.)  A  judgment  of  the  circuit  court  adjudging  a  husband  a  lunatic  was 
conclusive  in  a  subsequent  proceeding  by  the  wife  to  obtain  a  decree  au- 
tiiorizing  a  sale  of  her  land  free  from  any  interest  of  the  husband  as  provided 
by  Ky.  St.  §  2131  (Russell's  St  §  4634).—Smith  v.  Ruehl,  122  S.  W.  145. 

(Mass.)  On  a  writ  of  entry  by  a  wife  to  recover  land  from  one  to  whom 
she  and  her  husband  had  given  a  deed  thereof,  on  the  ground  of  the  insanity 
of  the  husband,  the  order  of  the  judge  of  probate,  under  St.  1862,  c.  223,  §  3, 
committing  the  husband  to  a  lunatic  hospital,  is  not  admissible  to  prove  the 
insanity.— Leggate  v.  Clark,  111  Mass.  308. 

(Mich.)  Decree  in  probate  proceedings  held  merely  evidence  of  the  incom- 
petency of  a  person,  and  not  conclusive  on  one  not  a  party  to  the  proceedings. 
—Hale  V.  Harris,  134  N.  W.  1111. 

(N.  J.)  It  is  a  well-settled  rule,  both  at  law  and  in  equity,  that  an  inquisi- 
tion of  lunacy,  though  not  conclusive,  is  competent  evidence  in  proof  of  the 
lunacy  against  persons  claiming  under  the  alleged  lunatic. — Yauger  v.  Skinner, 
14  N.  J.  Eq.  a  McCart.)  389. 

(N.J.)  An  inquisition  de  lunatico  inquirendo  simply  makes  a  prima  facie 
case  of  want  of  mental  capacity  as  against  third  persons  contracting  with 
the  aUeged  lunatic— Hill's  Ex'rs  v.  Day,  34  N.  J.  Eq.  (7  Stew.)  150. 

(N.  Y.)  An  inquisition  of  lunacy  is  admissible  in  evidence,  though  not  con- 
clusive, to  show  that  one  was  incompetent  to  convey  lands;  and  this,  as 
to  strangers  who  could  not  cross-examine  the  witnesses. — Osterhout  v.  Shoe- 
maker, 8  Hill,  513. 

(N.Y.)  The  record  of  a  probate  court,  showing  an  adjudication  of  the  in- 
sanity of  insured's  father,  is  not  conclusive  in  an  action  on  a  life  policy  by 
the  benefldary,  which  the  company  defends  on  the  ground  of  misrepresenta- 
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tion  In  insured's  application  as  to  the  sanity  of  his  parents. — ^Newton  v.  Mutual 
Ben.  Life  Ins.  Co.,  76  N.  Y.  426,  32  Am.  Rep.  335,  affirming  15  Hun,  595. 

(N.  0.)  An  inquisition  of  lunacy  is  not  conclusive  against  a  person  dealing 
with  the  supposed  lunatic,  and  he  may  show  that  at  the  time  of  the  contract 
the  supposed  lunatic  had  capacity  to  make  it — ^Parker  v.  Davis,  53  N.  C.  (8 
Jones,  Law)  460. 

(Pa.)  Proceedings  in  lunacy,  whether  under  the  acts  of  assembly  or  in 
chancery,  are  purely  ex  parte,  and  are  conclusive  only  upon  parties  or  privies, 
or  perhaps  upon  persons  dealing  with  the  lunatic  after  inquisition.  As  against 
strangers,  where  the  inquiry  is  with  regard  to  prior  acts,  the  finding  is  prima 
fiicie  only.—In  re  Draper's  Estate,  26  Wkly.  Notes  Cas.  218. 

(Tex.)  In  an  action  by  the  guardian  of  an  insane  person  to  recover  land 
conveyed  by  his  ward,  it  appeared  that  B.,  having  appealed  from  a  judgment 
declaring  him  insane,  conveyed  the  land  in  dispute  to  defendant,  in  consid- 
eration of  support  during  his  life.  On  his  appeal,  B.  was  adjudged  insane, 
and  plaintiff  was  appointed  his  guardian.  Held,  that  defendant,  having 
pleaded  the  sanity  of  B.  at  the  time  of  the  conveyance,  was  entitled  to  show 
it,  since  the  judgment  was  suspended  by  reason  of  the  appeal,  and  there  was 
not  at  the  time  of  the  conveyance  any  guardian  of  B.'s  person  or  estate,  and 
the  judgment  appealed  from  was  only  prima  facie  evidence  against  third 
persons  of  B.'s  insanity. — Grimes  v.  Shaw,  2  Tex.  Civ.  App.  20,  21  S.  W.  718. 

(W.  Va.)  One  who  has  made  a  contract  with  a  person  afterwards  adjudged 
insane  is  not  bound  by  proceedings  had  in  the  court  administering  the  insane 
person's  estate,  which  disregards  his  right  under  such  contract ;  he  not  being 
a  party  thereto.— Eakln  v.  Hawkins,  37  S.  B.  622,  48  W.  Va.  364. 

VI.  Effect  on  Oapaoitt  to  Make  Contbact  ob  Other  Instbument. 

(Minn.)  Proceedings  under  Gen.  St.  1878,  c.  35,  §  21,  authorizing  the  judge 
of  probate,  or,  in  his  absence,  the  court  commissioner,  upon  information  being 
filed  before  him  that  there  is  an  Insane  person  in  his  county  needing  care 
and  treatment,  to  cause  such  person  to  be  examined  by  a  jury  of  two  persons 
besides  himself,  one  of  whom  shall  be  a  physician,  to  ascertahi  the  fact  of  his 
insanity,  and,  if  he  is  found  insane,  to  conmiit  him  to  the  hospital,  are  not 
evidence  of  mental  Incapacity  to  make  contracts  on  the  part  of  a  person  so 
committed;  there  being  no  provision  therein  for  determining  the  status  of 
the  person  with  respect  to  managing  his  own  affairs. — ^Knox  v.  Hang,  48  Minn. 
58,  50  N.  W.  934. 

(Mo.)  The  judgment  of  a  probate  court  adjudging  a  person  insane  and 
appointing  a  guardian  is  conclusive  in  regard  to  such  person's  competency 
to  make  ordinary  contracts,  and  renders  such  contracts  absolutely  void. — 
Payne  v.  Burdette,  84  Mo.  App.  332. 

^.  T.)  An  inquisition  taken  by  virtue  of  a  writ  de  lunatico  inquirendo, 
which  finds  that  the  alleged  lunatic  was  of  unsound  mind,  and  had  been  in 
such  condition  for  24  months,  is  not  conclusive  evidence  of  the  incapacity  of 
the  alleged  lunatic  to  make  a  will  during  such  24  months. — Searles  v.  Harvey, 
6  Hun,  658. 

(N.  Y.)  Under  Code,  §  2335,  limiting  the  question  of  insanity  to  the  time 
when  the  Inquiry  is  being  made,  a  finding  on  inquisition  that  a  lunatic  had 
been  insane  for  eight  months  preceding  cannot  be  used  to  attack  the  validity 
of  mortgages  executed  by  the  lunatic  within  that  time. — Reals  v.  Weston, 
59  N.  T.  Supp.  807,  28  Misc.  Rep.  67. 

(N.  Y.)  The  record  in  lunacy  proceedings  holding  the  person  incompetent 
is  conclusive  evidence  that  he  was  incapable  of  making  a  valid  contract — 
O'Reilly  v.  Sweeney,  105  N.  T.  Supp.  1033,  54  Misc.  Rep.  40a 

(N.  Y.)  Finding  on  taking  of  inquisition  that  maker  of  notes  was  incom- 
petent held  presumptive  evidence  that  she  was  Incompetent  when  ttie  notes 
were  made  at  a  time  within  the  period  covered  by  the  finding. — ^Richie  v. 
Shepard,  143  N.  Y.  Supp.  19,  158  App.  Div.  192. 

(Pa.)  An  inquisition,  under  a  writ  de  lunatico  inquirendo,  finding  one  of 
unsound  mind,  is  only  prima  fade  evidence  that  a  dedd  executed  during 
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the  period  Inquired  of  is  invalid. — Hutchinson  •▼.  Sandt,  4  Rawle,  234,  26 
Am.  Dec.  127. 

(Pa.)  As  an  original  Judgment  is  not  on  the  trial  of  a  scire  facias  to  revive 
it,  assailable  for  fraud  or  irregularity,  the  record  of  proceedings  in  lunacy 
had  after  the  entry  of  the  judgment  Is  inadmissible,  eitiier  under  the  plea  of 
nul  tlel  record,  or  as  evidence  of  the  defendant's  incompetency  to  execute 
the  note  on  which  the  judgment  was  entered. — Henry  v.  Brothers^  48  Pa.  (12 
Wright)  70. 

(Pa.)  In  an  action  on  a  promissory  note,  where  defendant  sets  up  an  in- 
quisition finding  him  insane  during  the  period  within  which  the  note  was 
made,  the  burden  is  on  plaintiff  to  show  defendant's  competency  at  the  date 
of  executing  the  note.—Noel  v.  Karper,  63  Pa.  (3  P.  F.  Smith)  OT. 

(Pa.)  An  inquest  finding  a  person  a  lunatic  is  prima  facie  evidence  of  in- 
competency to  make  a  contract  at  any  time  covered  by  the  finding. — Gresh 
r.  Tamany,  2  Kulp^  453. 

VIL  Dissolution  of  Pabtnebship. 

(IlL)  When  one  member  of  a  firm  is  adjudged  insane,  and  his  copartner, 
without  notice  to  third  parties,  continues  to  carry  on  the  business  as  before, 
there  is  no  dissolution  of  the  copartnership,  and  the  managing  partner  must 
account  to  the  insane  partner  for  his  share  of  the  profits. — Raymond  v. 
Vaughn,  128  ni.  25e,  21  N.  B.  666. 

(Tenn.)  An  inquisition  of  lunacy  found  against  a  member  of  a  partnerslilp, 
ipso  facto,  dissolves  the  partnership. — Isler  v.  Baker,  25  Tenn.  (6  Humph.)  85. 

vm.  EiTECT  AS  TO  Capacity  to  Commit  Cbimb. 

(Ala.)  An  order  by  the  judge  of  the  law  and  equity  court  of  Morgan  county, 
committing  accused  to  the  state  asylum  for  the  insane,  made  in  an  ex  parte 
proceeding  under  Code  1907,  §  7180,  was  not  conclusive,  or  res  judicata,  in  a 
prosecution  for  homicide,  as  to  the  question  of  accused's  insanity. — ^Reeves 
V.  State,  65  South.  160. 

(Fla.)  The  statute  authorizing  the  examination  of  persons  to  be  committed 
to  the  State  Hospital  for  the  Insane  does  not  contemplate  an  inquiry  into 
the  responsibility  of  persons  for  crimes,  and  an  adjudication  of  insanity  pre- 
paratory to  commitment  to  the  hospital  is  not  a  proper  matter  for  consideration 
in  a  criminal  prosecution. — Johnson  v.  State,  49  South.  40,  57  Fla.  18. 

(Kan.)  A  verdict  of  insanity,  in  proceedings  under  Gen.  St  1901,  c  99, 
to  obtain  a  judicial  determination  as  to  whether  the  person  charged  is  a 
proper  subject  for  the  state  hospital  for  the  Insane,  does  not  conclusively  show 
that  the  person  therein  named  is  a  lunatic  or  mentally  unfit  to  answer  or 
make  defense  to  a  criminal  charge.  Rehearing  (1906)  86  Pac.  460,  denied. — 
Ex  parte  Wright,  89  Pac.  678,  74  Kan.  406. 

IX.  As  Raising  Pbesumftion  as  to  Subsequent  Condition. 

(Ga.)  The  judgment  under  an  inquisition  of  lunacy  is  conclusive  only  as  to 
the  fact  of  lunacy  at  that  time,  and  is  strong  evidence  simply  of  its  continu- 
ance.— ^Lucas  V.  Parsons,  23  Ga.  267. 

(111.)  In  an  action  upon  a  promissory  note,  the  defendant  who  alleges  in- 
sanity when  it  was  made  Is  not  bound  to  overcome  or  pay  any  regard  to  a 
ftidlng  of  an  inquest  in  the  county  court  that  he  was  sane  on  a  day  prior 
to  that  on  which  the  note  was  made. — ^Elmery  v.  Hoyt,  46  III.  258. 

(111.)  An  inquest  of  lunacy  is  conclusive  as  to  subsequent  occurrences  onl:^ 
when  made  so  by  statute,  and  the  statute  of  wills  makes  no  such  declaration 
tn  regard  to  wills.— In  re  Weedman's  H^^tate,  98  N.  E.  956,  254  111.  504. 

(Ind.)  Where  one  is  once  authoritatively  pronounced  insane  in  judicial 
proceedings,  the  presumption  of  Insanity  continues  until  the  fact  of  sanity 
shall  be  found  as  provided  by  statute,  and  it  is  immaterial  that  there  is  no 
guardian;  nor  can  a  marriage  in  any  way  affect  the  presumption. — Redden 
V.  Baker,  86  Ind.  191. 

(Ind.)  Record  of  justices  in  1872  that  a  person  was  a  proper  person  to 
be  admitted  to  the  hospital  for  the  curable  insane  was  no  evidence  that  he 
was  insane  in  1881. — Breedlove  v.  Dundy,  06  Ind.  319. 
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(Ind.)  B.  was  adjudged  insane,  and  a  gaardian  appointed  for  him.  Three 
years  afterwards  he  was  married,  and  three  years  after  his  marriage  his 
gaardian  was  discharged.  B.  and  the  woman  he  married  lived  together  as  man 
and  wife  until  B.*s  death,  a  period  of  33  years,  and  during  that  time  no  ques- 
tion was  ever  raised  as  to  the  sanity  of  B.  or  the  legality  of  the  marriage. 
Heldf  that  the  presumption  of  continued  insanity,  after  one  has  been  ad- 
judged Insane,  was  overcome  in  B.'s  case  by  the  counter  presumption  of  the 
legality  of  the  marriage  relation.— Castor  v.  Davis,  120  Ind.  231,  22  N.  E.  110. 

(Kan.)  An  adjudication  of  Insanity,  followed  by  the  commitment  of  the 
patient  to  an  asylum  for  the  Insane,  does  not  create  a  conclusive  presumption 
of  the  continuance  of  insanity  several  years  after  the  discharge  of  the  patient 
from  such  asylum. — Mutual  Life  Ins.  Co.  v.  Wiswell,  56  Kan.  765,  44  Pac. 
996,  35  L.  R.  A.  25a 

(Kan.)  C.  was  committed  to  an  insane  asylum  after  an  adjudication  that 
he  was  of  unsound  mind,  but  no  guardian  was  appointed  for  him.  He  was 
afterwards  discharged  as  restored  to  his  right  mind,  but  no  adjudication 
of  that  fact  was  had.  Held,  on  the  issue  of  the  validity  of  a  contract  exe- 
cuted by  him  after  his  discharge,  that  it  might  be  shown  by  any  competent 
evidence  that  C.  was  of  sound  mind  when  he  made  the  contract. — ^Walker  v. 
Coates,  47  Pac.  158,  5  Kan.  App.  209. 

(Ky.)  An  inquest  of  lunacy  is  conclusive  evidence  eo  tempore,  but  only 
prima  facie  as  to  any  subsequent  time. — Clark's  Ex'r  v.  Trail's  Adm'rs,  58 
Ky.  (1  Mete.)  35. 

(Ky.)  The  judgment  of  the  circuit  court  detSlrmined  that  a  person  was  of 
unsound  mind,  and  committed  him  to  the  lunatic  asylum.  A  little  more  than 
a  month  thereafter  he  was  discharged  as  improved,  whereupon  another  in- 
quest was  held  in  the  county  court,  the  circuit  court  not  being  in  session,  -and 
he  was  found  of  sound  mind.  Held,  that  the  county  court  judgment  did  not 
annul  the  circuit  court  judgment,  or  in  any  way  conflict  with  it,  since  the 
person  may  have  been  sane  at  the  later  date  and  insane  at  the  first,  and  an 
inquest  merely  determines  the  condition  of  the  mind  of  the  person  clmrged  at 
the  time  of  the  inquest. — Logan  v.  Vanarsdall,  110  S.  W.  321. 

(Ky.)  An  inquest,  determining  that  a  person  is  insane,  though  conclusive 
that  such  was  his  condition  at  the  time  of  the  inquest,  is  only  prima  fade 
evidence  of  his  condition  at  the  time  of  a  subsequent  conveyance,  and  may  be 
repelled  by  oral  testimony. — Johnson's  Committee  ▼.  Mitchell,  142  S.  W.  675, 
146  Ky.  382. 

(Mass.)  Where  the  guardian  of  a  lunatic  was  discharged  as  being  an  un- 
suitable person,  and  no  other  guardian  was  appointed,  in  ejectment  by  t£e  lessee 
of  the  ward,  under  a  lease  made  after  such  discharge,  the  decree  adjudging 
the  ward  insane  is  not  conclusive  of  his  insanity  when  the  lease  was  made. — 
Willworth  V.  Leonard,  156  Mass.  277,  31  T»J.  E.  299;    Same  v.  Richards,  Id. 

(Mo.)  A  probate  court  has  plenary  jurisdiction  to  adjudge  a  person  of 
unsound  mind,  and,  having  done  so,  he  will  be  regarded  as  non  compos  mentis 
for  all  purposes  until  the  probate  court  or  a  jury  shall  find  him  sane. — Ex 
parte  McWiUiams,  164  S.  W.  221. 

(N.  J.)  A  finding  by  an  inquisition  in  lunacy  that  the  alleged  lunatic  was 
of  unsound  mind,  and  Incapable  of  the  government  of  herself  and  of  her  estate, 
at  a  time  anterior  to  her  conveyance  of  a  part  of  it,  is  not  conclusive  against 
the  grantee;  and,  in  an  action  by  the  lunatic's  guardian  to  set  aside  such 
conveyance,  the  grantee  may  show  that  the  alleged  lunatic  possessed  sufficient 
mind  to  understand,  in  a  reasonable  manner,  the  nature  and  effect  of  the  act 
she  was  engaged  in  when  she  made  the  conveyance. — ^Mott  v.  Mott,  49  N.  J. 
Eq.  (4  Dick.)  192,  22  Ati.  997. 

(N.  T.)  A  person  is  conclusively  presumed  to  be  insane  so  long  as  an  inquisi- 
tion against  him  remains  in  force. — Wallace  ▼.  Frey,  56  N.  Y.  Supp.  1051, 
27  Misc.  Rep.  29. 

(Tex.)  Judgment  of  a  court  in  an  insanity  inquisition  is  conclusive  as  to 
the  mental  condition  of  the  subject  at  the  time  judgment  was  rendered,  but 
only  presumptive  or  prima  facie  evidence  of  insanity  as  to  the  time  subse- 
quent to  the  adjudication.— Witty  v.  State,  153  S.  W.  1146. 

(Tex.)    An  adjudication  by  a  court  of  competent  jurisdiction  that  a  person 
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is  a  lunatic  followed  by  his  commitment  to  a  lunatic  asylum  where  he  has 
continuously  been  detained,  fixes  the  status  of  such  a  person  as  a  lunatic, 
and,  in  so  far  as  it  affects  his  rights,  is  notice  to  every  one  while  it  subsists 
and  is  in  force  by  his  detention.— Mitchell  v.  Stanton,  139  S.  W.  1033. 

(Va.T  A  person  was  adjudged  a  lunatic  in  1866,  and  a  committee  appointed 
to  take  charge  of  his  estate.  In  1871  the  committee  resigned,  and  no  other 
was  appointed  until  1881.  Held,  upon  a  bill  to  annul  a  deed  of  trust  and 
contract  of  sale  made  in  the  interval,  on  the  ground  of  incapacity  to  contract, 
that  the  adjudication  and  appointment  of  the  committee  in  1866  afforded  no 
presumption  of  continuing  insanity. — ^Miller  v.  Rutledge*s  (Donunittee,  82  Va. 
863,  1  S.  E.  202. 

X.  As  Raising  Pbesumption  as  to  Prior  Condition. 

(Ky.)  Where,  on  inquest  held,  the  Jury  found  a  person  against  whom 
a  judgment  had  been  rendered  to  be  a  lunatic,  it  is  no  evidence  that  he  was 
a  lunatic  at  the  date  of  the  Judgment ;  nor  are  statements  of  witnesses  that 
in  their  opinion  such  person  was  a  lunatic  competent  to  establish  the  fact, 
without  stating  the  grounds  upon  which  their  opinions  were  formed.— Shirleys 
V.  Taylor's  Heirs,  44  Ky.  (5  B.  Mon.)  90. 

(Ky.)  A  Judgment  adjudging  one  a  lunatic  is  conclusive  that  the  party  was 
a  lunatic  at  that  time,  and  prima  facie  evidence  of  lunacy  at  a  subsequent 
period,  but  raises  no  presumption  of  previous  lunacy. — ^Andrews  v.  Andrews* 
Committee,  87  S.  W.  1080,  120  Ky.  7ia 

(La.)  A  deaf  and  dumb  woman  acknowledged  her  illegitimate  child.  Six 
years  afterwards  the  mother  was  interdicted  for  insanity.  Held,  that  there 
was  no  presumption  of  insanity  at  the  time  of  acknowledgment. — Succession 
of  H<5bert,  33  La.  Ann.  1099. 

(N.J.)  In  a  suit  to  set  aside  an  assignment  of  a  leasehold  interest  on 
account  of  the  mental  incapacity  of  the  assignor,  the  finding  of  a  committee 
in  lunacy,  a  few  months  after  the  conveyance,  declaring  the  assignor  a  lunatic, 
is  only  prima  facie  evidence  of  his  incompetency. — Sbarbero  v.  Miller,  65 
AtL  472. 

(N.  Y.)  In  an  action  upon  two  agreements  executed  by  defendant,  one  in 
1859  and  the  other  in  1862,  the  defendant  set  up,  as  a  defense,  insanity.  On 
the  trial  he  offered  in  evidence  a  writ  de  lunatico  inquirendo,  issued  June  11, 
1868,  and  the  inquisition  taken  thereon,  which  showed  that  he  had  been  a 
lunatic,  but  with  lucid  intervals,  for  10  years.  Held,  that  the  evidence  was 
admissible.  The  inquisition  was  prima  facie  evidence  that  the  defendant  was 
insane  before  the  agreements  were  made,  and  the  burden  was  cast  upon  the 
plaintiff  of  showing  that  such  agreements  were  made  during  lucid  intervals, 
or  that  in  point  of  fact  the  inquisition  was  erroneous. — (Joodell  v.  Harrington, 
3  Thomp.  &  0.  345. 

(N.  Y.)  On  the  trial  of  an  action  against  the  maker  of  a  promissory  note, 
the  proceedings  on  an  inquisition  had  after  the  making  of  the  note  and  the 
commencement  of  the  action,  by  which  the  defendant  was  declared  to  be  of 
unsound  mind  at  the  time  he  made  the  note,  were  given  in  evidence.  Held, 
that  the  Inquisition  established  prima  facie  the  insanity  of  the  defendant  at 
the  time  of  the  making  of  the  note,  and  the  burden  was  on  the  plaintiff  to 
show  that  the  maker  was  either  sane  at  that  time,  or  that  he  had  received 
a  consideration  of  the  note,  as  that  Justice  in  equity  required  it  to  be  paid 
out  of  his  estate. — ^EUcks  ▼.  Marshall,  8  Hun,  327. 

(N.  Y.)  In  an  inquisition  of  lunacy,  a  finding  by  the  Jury  that  the  person 
alleged  to  be  insane  had  been  of  unsound  mind  for  several  years  is  incidental 
merely,  and  not  conclusive  as  to  the  validity  of  a  deed  executed  within  that 
time.— Hughes  v.  Jones,  116  N.  Y.  67,  22  N.  E.  446,  5  L.  R.  A.  637. 

(N.Y.)  Since  Laws  1874,  c.  446,  tit.  2,  §  2,  expressly  provides  that  the 
sole  question  to  be  determined  upon  a  commission  of  lunacy  is  as  to  the  al- 
leged lunatic's  mental  capacity  at  the  time  of  the  inquisition,  the  finding  is 
no  evidence  of  his  insanity  at  the  time  of  his  departure  from  the  state,  sev- 
eral months  before. — Southern  Tier  Masonic  Relief  Ass'n  v.  Laudenbach  (Sup.) 
5  N.  Y.  Supp.  901. 
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(Pa.)  A  fimliiig  of  lunacy  at  an  Inquest  is  prima  facie  evidence  of  incapacity 
to  confess  judgment  where  the  judgment  was  confessed  prior  to  the  holding 
of  the  inquest. — ^Koons  ▼.  Benscoter,  2  Kulp,  451. 

(Pa.)  In  assumpsit  on  a  recognizance  given  by  H.  and  others  in  partition 
of  the  estate  of  H.'s  father,  conditioned  to  pay  the  widow  and  heirs  of  de- 
cedent certain  money,  brought  by  the  administrator  of  R.  (one  of  such  heirs), 
the  court  properly  admitted  in  evidence  the  records  of  proceedings  in  lunacy 
had  after  such  bond  was  given,  showing  that  therein  R.  was  adjudged  a 
lunatic,  and  that  H.  was  appointed  her  committee,  and  gave  the  required 
bond,  though  such  proceedings  were  irregular,  where  the  court  had  juris- 
diction of  the  person  and  subjectrmatter.— Commonwealth  v.  Royer,  161  Pa. 
351,  29  Atl.  36. 

(Tex.)  Judgment  of  a  court  in  an  insanity  inquisition  is  conclusive  as  to 
the  mental  condition  of  the  subject  at  the  time  judgment  was  rendered,  but 
only  presumptive  or  prima  facie  evidence  of  insanity  as  to  the  time  prior  to 
the  adjudication.— Witty  v.  State,  153  S.  W.  1146. 

(Tex.)  A  judgment  adjudging  one  of  unsound  mind,  as  preliminary  to 
granting  guardianship,  is  not  admissible  in  a  suit  to  set  aside,  on  the  ground 
of  insanity,  her  deed  executed  a  year  before. — Uecker  v.  Zuercher,  118  S. 
W.  149. 

(Wis.)  An  adjudication  of  mental  unsoundness,  per  se,  is  evidence  only  of 
the  mental  condition  of  the  subject  at  the  time  of  such  adjudication,  and 
thereafter.— Small  v.  Champeny,  78  N.  W.  407,  102  Wis.  61. 

(Wis.)  An  adjudication  of  mental  unsoundness  cannot  relate  ba<^  pre- 
sumptively to  a  prior  date,  as  evidence  of  the  mental  condition  at  such  date. 
—Small  V.  Champeny.  78  N.  W.  407,  102  Wis.  61. 

(Wis.)  Where  it  is  shown  that  the.  same  condition  of  mind  has  existed  in 
a  person  for  a  considerable  period  of  time  prior  to  the  adjudication  of  in- 
sanity, such  adjudication  is  competent  evidence,  where  the  act  claimed  to 
have  been  affected  by  such  condition  occurred  within  such  prior  time. — Small 
V.  Champeny,  78  N.  W.  407,  102  Wis.  61. 


(218  Fed.  154) 

CHAMBJiISS  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  4,  1914.) 

No.  4025. 

1.  Cbiminai^  Law  (|  814*) — Instructions — ^Appucabilitt  to  Bvidkncb. 

On  the  trial  of  a  defendant,  charged  with  having  introduced  liquor  into 
the  Indian  country  in  violation  of  Act  July  23,  1892,  c.  234,  27  Stat  260, 
as  amended  by  Act  Jan.  30,  1897,  c  109,  29  Stat  506,  or  with  having 
carried  liquor  into  Indian  Territory  in  violation  of  Act  March  1,  1895,  c. 
145,  28  Stat  693,  an  instruction  that  defendant  might  be  convicted  if  the 
jury  found  that  he  had  in  his  possession  liquor  which  had  recently  been 
introduced  into  the  district  from  a  point  without  the  state  and  district 
was  erroneous,  as  not  applicable  to  the  evidence,  where  there  was  no  evi- 
dence as  to  the  time  when  the  liquor  found  in  defendant's  possession  was 
introduced  or  carried  Into  the  district 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §S  1821,  1833, 
1839,  1860,  1865,  1883,  1890,  1924,  1979-1985,  1987;    Dec.  Dig.  §  814.*] 

2.  Criminal  Law  (§  814*) — Evidence — Presumption  of  Good  Charactbb. 

In  the  absence  of  any  evidence  as  to  the  character  of  defendant  In  a 
criminal  case,  an  instruction  that  the  law  presumes  his  good  character, 
'*and  such  presumption  is  to  be  considered  as  evidence  in  favor  of  the 
accused  in  considering  the  question  of  his  guilt  or  innocence,"  heM  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §$  1821, 
1S33,  18.39,  1860,  1865,  1883,  1890,  1924,  1979-1965,  1987;  Dec.  Dig.  {  814.*] 

*For  other  cases  see  same  topic  ft  8  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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8.  Words  and  Phbases — ''Recent.** 

"Recent,"  as  used  in  connection  with  the  presumption  arising  from  the 
possession  of  stolen  goods,  is  a  term  not  capable  of  exact  or  precise  defi- 
nition, and  varies  within  a  certain  range  with  the  conditions  of  each  par- 
ticular case,  and  is  a  question  of  fact  whoUj  for  the  Jury  (citing  Words 
and  Phrases,  Recent). 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;  Ralph  E.  Campbell,  Judge. 

Criminal  prosecution  by  the  United  States  against  Ed.  Chambliss. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

James  C.  Denton,  of  Muskogee,  Okl,  for  plaintiff  in  error. 
Frank  Lee,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (D.  H.  Linebaugh, 
U.  S.  Atty.,  of  Muskogee,  Okl,  on  the  brief),  for  the  United  States. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  The  plaintiff  in  error,  the  defendant  in  the 
District  Court,  was  indicted,  arraigned,  pleaded  not  guilty,  tried,  con- 
victed, sentenced,  and  sued  out  a  writ  of  error  to  this  court. 

The  indictment,  so  far  as  material,  charged  that  Ed.  Chambliss  on 
August  27,  1912,  in  the  county  of  Muskogee,  in  the  Eastern  district 
of  Oklahoma,  said  county  and  district  then  and  there  being  a  portion 
of  the  Indian  country  of  the  United  States,  did  carry  into  said  Indian 
coimtry  and  into  the  county  aforesaid,  from  without  such  Indian 
country  and  without  the  district  and  state  aforesaid,  one  quart  of 
intoxicating  liquor,  to  wit,  beer;  the  said  county  and  district  having 
been  a  portion  of  the  territory  of  the  said  United  States  known  as 
the  Indian  Territory. 

It  must  first  be  borne  in  mind  that  there  were  two  wholly  separate 
and  distinct  laws  or  sets  of  laws  on  the  subject  in  force  at  the  time 
in  the  territory  described: 

First.  The  act  of  the  Fifty-Second  Congress  of  July  23,  1892  (27 
Stat.  260),  as  amended  by  the  act  of  the  Fifty-Fourth  Congress  of 
January  30,  1897  (29  Stat.  506).  United  States  v.  Wright,  229  U.  S. 
226,  33  Sup.  Ct.  630,  57  L.  Ed.  1160;  United  States  Express  Co.  v. 
Friedman,  191  Fed.  673,  112  C.  C.  A.  219. 

Second.  The  act  of  the  Fifty-Third  Congress  of  March  1,  1895  (28 
Stat.  693,  697).  Ex  parte  Webb,  225  U.  S.  663,  32  Sup.  Ct.  769.  56 
L.  Ed.  1248. 

Under  the  act  of  1892,  as  amended  by  the  act  of  1897,  all  persons 
were  prohibited  from  introducing  liquor  into  the  Indian  country  and 
from  disposing  of  liquor  to  any  Indian  under  charge  of  an  Indian 
agent  and  the  phrase  "Indian  country"  included  Indian  allotments. 
Under  the  act  of  1895  all  persons  are  prohibited  from  carrying  liq- 
uors into  Indian  Territory  and  the  manufacture  and  sale  of  liquor 
in  said  territory  is  prohibited. 

Under  the  act  of  1892,  as  originally  enacted,  the  punishment  was 

imprisonment  for  not  more  than  2  years  and  a  fine  of  not  more  than 

$300 ;  but  by  the  amendment  of  1897  the  punishment  was  fixed  at  not 

less  than  60  days'  imprisonment  and  a  fine  of  not  less  than  $100  for 

132  C.C.A.— 8 
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tbe  first  offense  and  not  less  than  $200  for  each  subsequent  oflfensc 
The  act  of  1895  prohibited  the  manufacture,  sale,  or  otherwise  dis- 
posing of  any  liquor  in  Indian  Territory,  or  the  carrying  of  any  liquor 
into  the  territory,  under  a  penalty  of  not  over  $500  fine  and  imprison- 
ment for  not  less  than  1  month  nor  more  than  5  years. 

It  will  be  observed  that  under  the  acts  of  1892  and  1897  the  guilty 
party  was  subject  to  a  fine  without  maximum  limit,  but  with  a  mini- 
mum of  $100  for  the  first  offense  and  $200  for  subsequent  ones. 
Under  the  act  of  1895  he  was  subject  to  a  fine  with  no  minimiun,  but 
a  maximum  of  $500.  Under  the  act  of  1897  the  imprisonment  was 
without  maximum,  except  in  the  discretion  of  the  court,  but  there 
was  a  minimum  of  60  days.  Under  the  act  of  1895  the  maximtun 
imprisonment  was  5  years  and  the  minimum  was  1  month. 

While  these  offenses  were  largely  identical  in  character,  we  have 
shown  in  former  opinions  their  points  of  difference.  These  laws  were 
all  concurrently  in  force  in  some  cases  over  identically  the  same  ter- 
ritory. In  other  cases  one  was  applicable  and  the  other  was  not. 
Which  of  these  offenses  did  the  indictment  charge?  We  think  it 
charged  both,  and  as  the  indictment  was  in  a  single  count  it  was  proba- 
bly duplicitous;  but,  if  so,  we  do  not  find  that  question  was  raised 
at  all.  The  demurrer  did  not  raise  it,  first,  because  it  was  not  enu- 
merated as  one  of  the  grounds  of  demurrer;  and,  second,  the  ques- 
tion could  not  be  raised  by  demurrer.  Pooler  v.  United  States,  127 
Fed.  509,  62  C.  C.  A.  307.  This  question  not  having  been  raised  at 
all  below,  we  have  nothing  to  do  with  it,  except  to  point  out  that  an 
offense  under  the  acts  of  1892  and  1897  is  a  separate  and  distinct  of- 
fense from  one  committed  under  the  act  of  1895. 

For  all  else  the  indictment  was  good  and  sufficient.  It  was  sub- 
stantially conceded  at  the  trial  that  the  deputy  United  States  marshal 
and  a  special  officer  of  the  Indian  service  went  to  defendant's  house 
in  Muskogee  on  August  27,  1912,  and  there  found  in  one  of  the 
rooms  approximately  1,200  pint  bottles  of  beer  in  10  barrels  and  4 
gallons  of  whisky  in  a  5-gallon  keg.  The  defendant  testified  that  he 
bought  the  liquor  of  a  man  named  Lee,  but  it  subsequently  appeared 
he  referred  to  Leland  McGee ;  that  for  perhaps  30  days  he  had  been 
buying  beer  and  whisky  of  this  man,  and  it  was  always  delivered  at 
night ;  that  he  bought  6  barrels  of  beer  at  one  time  and  10  at  another, 
previous  to  securing  the  liquor  in  question;  that  he  had  bought  it 
three  or  four  different  times,  and  in  addition  had  bought  a  good 
deal  from  colored  fellows ;  that  he  bought  this  liquor  for  the  purpose 
of  selling  it  again. 

As  all  the  liquor  of  all  his  prior  purchases  was  gone  at  the  time 
this  particular  liquor  was  discovered,  and  he  had  also  sold  some  of 
the  last  installment  of  liquors  which  he  claims  he  obtained  from  Le- 
land McGee,  he  is  confessedly  guilty  of  having  sold  it,  and  of  violat- 
ing the  first  prohibition  in  the  act  of  1895.  If  he  had  stood  indicted 
for  that  offense,  scarcely  anything  that  could  have  been  introduced  into 
this  case  would  have  been  prejudicial  to  him ;  but  he  was  not  indicted 
for  that  offense,  but  for  carrying  or  introducing  liquor  into  the  Indian 
country,  or  Indian  Territory. 
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[1]  Under  these  circumstances  the  court  charged  the  jury  as  fol- 
lows: 

"Because  there  are  certain  circumstances  under  which  persons  may  procure 
liquor  In  this  district  without  being  guilty  of  introducing,  as  that  term  is 
used  In  this  statute,  the  mere  fact  that  one  is  in  possession  of  liquor  of  itself 
would  not  constitute  a  prima  facie  case  of  introducing.  But  in  a  case  of 
this  character,  where  the  jury  find  from  the  evidence  heyond  a  reasonable 
doubt  that  the  liquor  Involved  has  been  recently  introduced  into  this  district 
from  a  point  without  the  state  and  district,  and  that  therefore  some  one  has 
violated  the  introducing  law,  and  the  liquor  so  introduced  illegally  is  found 
in  the  possession  of  the  accused,  then,  unless  there  is  some  explanation  which 
the  jury  finds  consistent  with  his  Innocence — that  Is,  consistent  with  any  other 
condition  than  that  he  introduced  it — the  jury,  under  such  circumstances,  are 
warranted  in  returning  a  verdict  of  guilty;  if  you  find,  as  I  say,  liquor 
recently  introduced  into  this  district  and  in  defendant's  possession,  and  his 
explanation  of  his  possession  you  do  not  find  to  be  consistent  with  any  other 
condition  than  that  he  introduced  it" 

Again  the  court  instructed  the  jury: 

"If  inadvertently  I  instructed  you  that,  if  you  find  from  any  standpoint  that 
this  defendant  was  in  the  Illegal  possession  of  this  liquor,  your  verdict  should 
be  guilty,  I  did  not  Intend  to  say  that  What  I  did  Intend  to  say,  and  what 
I  now  say,  If  you  find  beyond  a  reasonable  doubt  from  the  evidence  that  the 
liquor  involved  in  this  case  was  recently  introduced  from  a  point  without 
this  state  and  district  Into  this  district,  the  liquor  which  is  conceded  to  have 
been  in  his  possession,  then  the  fact  of  possession  under  these  circumstances 
would  warrant  you  as  a  jury  In  returning  a  verdict  of  guilty  as  against  this 
defendant,  unless  his  explanation  with  regard  to  his  possession  of  the  liquor 
Is  consistent  with  some  other  theory  than  that  he  Introduced  It,  or  was  In- 
terested in  It,  or  aided,  abetted,  assisted,  or  procured  Its  introduction.*' 

Pen.  Code  (Act  March  4,  1909,  c.  321)  §  332,  35  Stat.  1152  (Comp. 
St.  1913,  §  10506),  is  as  follows: 

''Whoever  directly  commits  any  act  constituting  an  offense  defined  in  any 
law  of  the  United  States,  or  aids,  abets,  counsels,  commands,  induces,  or  pro- 
cures its  commission,  is  a  prindpaL" 

It  was  doubtless  to  this  provision  that  the  court  referred  in  this 
instruction.  But,  notwithstanding  this  provision,  if,  as  he  claims,  with- 
out any  arrangement  or  understanding,  express  or  implied,  of  any 
kind  by  the  defendant  to  aid,  Leland  McGee  had  imported  liquors 
into  Eastern  Oklahoma,  and  having  them  there  had  sold  them  to  the 
defendant,  who  had  nothing  to  do  with  the  importation,  then  the  de- 
fendant would  under  the  evidence  be  guilty  of  a  violation  of  the  first 
provision  in  the  act  of  1895,  because  that  statute  expressly  prohibited 
the  sale  of  liquor  in  Indian  Territory  under  the  same  penalty  pre- 
scribed for  carrjdng  such  liquors  into  the  territory ;  but  he  would  not 
be  guilty  of  the  offense  of  carrying  liquors  into  the  territory. 

In  this  case  there  was  not  the  slightest  evidence  as  to  when  these 
liquors  were  carried  into  Old  Oklahoma  or  Indian  Territory.  There 
was  not  a  syllable  of  evidence  as  to  when  the  offense  charged  was 
committed,  and  the  sole  question  is  whether  there  was  any  justifica- 
tion for  this  instruction  in  the  evidence.  It  will  be  conceded  that 
there  was  probably  no  law  under  which  liquors  could  legally  have 
been  in  Indian  Territory,  except  possibly  the  dispensary  provision  in 
the  Enabling  Act  (Act  June  16,  1906,  c.  3335,  34  Stat.  267),  as  they 
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could  not  be  manufactured  or  carried  there  for  17  years  at  the  time 
in  question.  But  if  the  jury  found  that  some  one  had  introduced 
liquors  illegally,  the  mere  finding  of  the  liquors  years  afterwards  in 
defendant's  possession  would  not  warrant  it  in  finding  that  he  intro- 
duced them.  This  was  an  evident  effort  to  extend  the  doctrine  of 
recently  stolen  property  to  such  liquors. 

Where  ariy  person  is  found  in  possession  of  recently  stolen  prop- 
erty, the  burden  of  accounting  for  such  possession  rests  upon  him, 
and  it  Is  commonly  stated  that  the  possession  raises  a  presumption 
against  the  accused  which  will  justify  conviction  if  he  does  not  meet 
it  by  a  reasonable  explanation.  It  is,  however,  everywhere  conceded 
that  the  presiunption  is  one  of  fact  and  not  of  law.  25  Cyc.  134. 
But  in  order  to  warrant  a  presumption  of  g^uilt  the  possession  must 
be  recent.  25  Cyc.  140.  The  word  "recent"  is  defined  by  Webster's 
International  Dictionary  as: 

**1.  Of  late  origin,  existence,  or  occurrence;  lately  come;  not  of  remote 
date,  antiquated  style,  or  the  like;  not  already  known,  familiar,  worn  out, 
trite,  etc. ;  fresh ;  novel ;   new ;   modem ;  as  recent  news." 

"Recently"  is  defined  as  follows: 
"Newly;   lately;   freshly;    not  long  since.** 

[3]  It  must,  of  course,  be  conceded  that  the  word  "recent,''  as  used 
in  connection  with  the  presumption  arising  from  the  possession  of 
stolen  goods,  is  a  term  not  capable  of  exact  or  precise  definition,  and 
varies  within  a  certain  range  with  the  conditions  of  each  particular 
case,  and  is  a  question  of  fact  wholly  for  the  jury.  7  Words  and 
Phrases,  5998.  The  rule  that  the  recent  possession  of  goods  illegally 
obtained  is  evidence  as  against  the  possessor  that  he  illegally  ac- 
quired them  has  been  extended  to  burglary,  embezzlement,  robbery, 
and  other  cases  (Wilson  v.  United  States,  162  U.  S.  613,  16  Sup. 
Ct.  895,  40  L.  Ed.  1090),  but  in  such  cases  it  has  been  customary  to 
charge,  as  the  court  did  here,  that  such  evidence  would  warrant  con- 
viction, not  that  it  created  any  presumption  of  guilt.  Of  course,  the 
principle  has  been  justly  extended  in  cases  of  murder  to  the  finding 
of  the  implement  by  which  it  was  committed  in  the  defendant's  cus- 
tody. 

We  do  not  desire  to  pass  upon  questions  not  necessary  to  a  dis- 
position of  this  case,  and  therefore  do  not  determine  whether  the  rule 
as  to  recent  possession  of  property  applied  to  intoxicating  liquors 
found  in  Indian  Territory,  but  content  ourselves  with  saying  that 
all  the  authorities  agree  that  the  weight  of  such  evidence  depends 
upon  how  soon  after  the  crime  the  property  is  found  in  the  defend- 
ant's possession,  and  as  there  was  no  evidence  when  these  liquors 
were  imported,  and  consequently  none  that  they  had  been  recently 
imported,  the  instruction  had  no  basis  to  support  it  in  the  evidence, 
and  the  case  must  be  reversed.  This  does  not  weaken  the  law,  because 
possession  not  recently  after  the  importation  is  admissible  in  evi- 
dence ;  but  it  is  not  for  the  court  to  say  that  it  would  warrant  a  ver- 
dict of  guilty,  and  again  there  is  no  necessity  for  indicting  a  defend^ 
ant  in  a  case  like  this  for  introducing  liquor,  when  he  is  manifestly 
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subject  to  indictment  for  the  violation  of  the  law  against  one  who 
sells,  gives  away,  or  furnishes  liquor. 

[2]  There  was  no  evidence  offered  as  to  the  character  of  the  de- 
fendant.   He  asked  the  court  to  instruct  the  jury : 

"Yon  are  instructed  that  the  law  presumes  the  good  character  of  the  ac- 
cused, and  such  presumption  is  to  be  considered  as  evidence  in  fiivor  of  the 
accused  in  considering  the  question  of  his  guilt  or  innocence.'* 

The  portion  of  this  instruction  that  the  law  presumed  the  good 
character  of  the  accused  is  perhaps  correct,  but  the  jury  were  sought 
to  be  instructed  that  the  absence  of  evidence  should  be  considered 
evidence  in  favor  of  the  accused  in  considering  the  question  of  his 
guilt  or  innocence.  Reliance  is  placed  upon  the  case  of  Mullen  v. 
United  States,  106  Fed.  892,  46  C.  C.  A.  22.  In  that  case  the  trial 
judge  had  said: 

*^ow  it  is  a  fad  that  cannot  escape  your  attention— could  not  probably  es- 
cape your  attention — that  if  these  defendants  desired,  or  anybody  behind 
them  desired,  to  have  colored  men  deprived  of  the  right  of  voting,  that  it 
would  be  at  such  a  precinct  as  this ;  and  it  is  not  improbable  that  just  such 
men  as  these  defendants  would  be  chosen  to  carry  that  object  into  execution. 
Those  are  circumstances  that  you  might  weigh  in  this  case  In  reaching  a  c<hi- 
dusion." 

The  defendant  objected  to  this  charge  and  announced  that: 

•*If  your  honor  please,  we  offered  your  honor  an  instruction  that  the  de- 
fendants were  presumed  to  be  persons  of  good  character,  and  that  that  pre- 
sumption prevailed  during  the  progress  of  the  case." 

To  which  the  court  responded: 

"I  do  not  think  that  the  jury  should  be  told  that  the  defendants  are  pre- 
sumed to  be  persons  of  good  character ;  but  they  are  presumed,  as  the  court 
had  told  the  jury,  whether  of  good  character  or  bad  character,  to  be  inno- 
cent until  their  guilt  has  been  established  to  the  exclusion  of  a  reasonable 
doubt  by  testimony." 

It  IS  true  that  upon  examining  the  written  application  to  charge 
the  jury  in  that  case  it  is  found  to  correspond  with  the  instruction 
offered  in  this  case,  but  it  is  not  referred  to  in  the  opinion,  except  in 
general  terms,  and  the  instruction  asked  was  not  analyzed  in  that 
case.  In  substance  the  instruction  in  question  tells  the  jury  that  the 
absence  of  evidence  should  be  considered  as  evidence  in  favor  of 
accused  in  considering  the  question  of  his  guilt  or  innocence.  In  Wig- 
more  on  Evidence,  vol.  4,  §  2511,  it  is  said: 

"The  'presumption  of  innocence'  is  a  term  which  has  been  the  subject  of 
two  special  fallacies,  namely:  (1)  That  it  is  a  genuine  addition  to  the  num- 
ber of  presumptions ;  and  (2)  that  it  is  per  se  evidence. 

*1.  As  to  the  first  of  these  faUacies  it  is  to  be  noted  that  the  ^presumption 
of  innocence'  is  in  truth  merely  another  form  of  expression  for  a  part  of  the 
accepted  rule  for  the  burden  of  proof  in  criminal  cases;  L  e.,  the  rule  that 
it  is  for  the  prosecution  to  adduce  evidence  (ante,  section  2487),  and  to  pro- 
duce persuasion  beyond  a  reasonable  doubt  (ante,  section  2497).  As  to  this 
latter  part,  the  measure  of  persuasion,  the  'presumption'  says  nothing.  As  to 
the  former  part,  the  'presumption'  impUes  what  the  other  rule  says,  namely, 
that  the  accused  (like  every  other  person  on  whom  the  burden  of  proof  does 
not  lie)  may  remain  inactive  and  secure,  until  the  prosecution  has  taken  up 
its  burden  and  produced  evidence  and  effected  persuasion;  i.  e.,  to  say  in 
this  case,  as  in  any  other,  that  the  opponent  of  a  daim  or  charge  is  presumed 
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not  to  be  guilty  is  to  say  in  another  form  that  the  proponent  of  the  claim  or 
charge  must  evidence  it  But  in  a  criminal  case  tiie  term  does  convey  a  spe- 
cial and  perhaps  useful  hint,  over  and  above  the  other  form  of  the  rule  about 
the  burden  of  proof,  in  that  it  cautions  the  jury  to  put  away  from  their 
minds  all  the  suspicion  that  arises  from  the  arrest,  the  indictment,  and  the 
arraignment,  and  to  reach  their  conclusion  solely  from  the  legal  evidence  ad- 
duced. In  other  words,  the  rule  about  burden  of  proof  requires  the  prosecu- 
tion by  evidence  to  convince  the  jury  of  the  accused's  guilt;  while  the  pre- 
sumption of  innocence,  too,  requires  this,  but  conveys  for  the  jury  a  special 
and  additional  caution  (which  is  perhaps  only  an  implied  corollary  to  the 
other)  to  consider,  in  the  material  for  their  belief,  nothing  but  the  evidence, 
i.  e.,  no  surmises  based  on  the  present  situation  of  the  accused — a  caution 
particularly  needed  in  criminal  cases.  So  far,  then,  as  the  'presiunption  of 
innocence'  adds  anything,  it  is  merely  a  warning  not  to  treat  certain  things 
improperly  as  evidence. 

*'2,  As  to  the  second  fallacy,  it  seems  to  have  been  mainly  propagated  by 
the  passage  of  Professor  Greenleaf,  declaring  that  'this  legal  presumption  of 
innocence  is  to  be  regarded  by  the  jury,  in  every  case,  as  matter  of  evidence, 
to  the  benefit  of  which  the  party  is  entitled.'  But  it  cannot  be  regarded  as 
'matter  of  evidence.*  No  presumption  can  be  evidence ;  it  is  a  rule  about  the 
duty  of  producing  evidence  (ante,  section  2490).  This  is,  in  itself,  only  a 
matter  of  the  theory  of  presumptions,  and  to  that  extent  may  be  regarded  as 
a  mere  question  of  words — of  the  way  of  phrasing  a  rule  upon  the  substance 
of  which  there  is  no  dispute.  But  when  this  erroneous  theory  is  made  the 
ground  for  ordering  new  trials  because  of  the  mere  wording  of  a  judge's  in- 
struction to  a  jury,  the  erroneous  theory  is  capable  of  causing  serious  harm 
to  the  administration  of  justice." 

In  a  note  to  this  section  Professor  Wigmore  says: 

"A  glaring  instance  of  this  fault  is  to  be  found  in  the  decision  of  Coffin 
▼.  U.  S.  (1896)  166  U.  S.  432,  162  U.  S.  664.  15  Sup.  Ct  394,  16  Sup.  Ct  943 
[39  L.  Ed.  481,  40  L.  Ed.  1109],  where  the  opinion  of  the  court,  proceeding 
upon  the  above  phrase  of  Greenleaf  as  a  leading  authority,  declares  this  'pre- 
sumption' to  be  'evidence  in  favor  of  the  accused.'  This  opinion  received  ap- 
parent sanction  in  the  later  case  of  Allen  v.  U.  S.  (1896)  164  U.  S.  492,  17 
Sup.  Ct  154  [41  L.  Ed.  528].  But  in  Agnew  v.  U.  S.  (1897)  165  U.  S.  36,  51, 
17  Sup.  Ct.  235  [41  L.  Ed.  624],  its  particularly  objectionable  sentence,  de- 
claring that  legal  presumptions  are  treated  as  evidence,'  is  referred  to  as 
^having  a  tendency  to  mislead*;  in  this  case  the  trial  court  had  refused  to 
give  an  offered  instruction  copying  that  sentence,  and  the  refusal  was  held 
proper ;  so  that  the  Agnew  decision  may  perhaps  be  taken  as  a  recantation 
to  this  extent  of  the  unfortunate  heresy  put  forward  in  the  Coffin  Case.  It 
is  to  be  observed  that  the  opinion  in  the  Agnew  Case  (in  1S97)  was  pub- 
lished subsequently  to  a  notable  lecture  on  the  Presumption  of  Innocence,  ap- 
ropos of  the  Coffin  Case,  delivered  by  Professor  Thayer,  at  Tale  University 
(in  1896),  in  which  the  history  of  the  presumption  was  carefully  examined, 
its  meaning  acutely  expounded,  and  the  fallacies  of  the  opinion  in  the  Coffin 
Case  exposed  in  detail.  This  lecture  was  reprinted  in  the  learned  lecturer's 
Preliminary  Treatise  on  Evidence  (1898)  Appendix  B,  p.  551. 

**The  fallacy  of  CJoffin  v.  U.  S.  is  substantially  repudiated  in  the  following 
cases:  1899,  State  v.  Soper,  148  Mo.  217,  49  S.  W.  1007  (there  is  not  a  'two- 
ply  presumption'  in  favor  of  one  who  is  charged  with  wife  murder,  repudiat- 
ing State  V.  Leabo,  84  Mo.  168  [54  Am.  Rep.  91]) ;  1900,  State  v.  Kennedy,  154 
Mo.  268,  55  S.  W.  293  (refusal  to  instruct  on  the  presumption  of  innocence  Is 
not  error  where  an  instruction  on  reasonable  doubt  has  been  adequately 
given) ;  1896,  People  v.  Ostrander,  110  Mich.  60,  67  N.  W.  1079  (similar).  The 
common  phrase  about  the  presumption  of  innocence  is  illustrated  in  the 
tollowing  cases:  1898,  Bryant  v.  State,  116  Ala.  445,  23  South.  40;  1897,  Peo- 
ple V.  Winthrop,  118  Cal.  85,  50  Pac.  390;  1899,  Emery  v.  State,  101  Wis.  627, 
78  N.  W.  145.  The  following  series  of  rulings  shows  the  influence  of  the 
Coffin  Case:  1898,  Bartley  v.  State,  53  Neb.  310,  73  N.  W.  744  (the  phrase 
sanctioned ;  but  an  instruction  omitting  it  is  not  held  erroneous) ;  1898,  Bart- 


Digitized  by 


Google 


GHAMBLISS  V.  UNTTBD  STATES  119 

ley  T.  State,  65  Neb.  294,  75  N.  W.  832  (the  Coffin  Case  noted ;  question  left 
undecided) ;  1899,  McVey  v.  State,  57  Neb.  471,  77  N.  W.  1111  (following  Bart- 
ley  V.  State)." 

The  Coffin  Case,  referred  to  by  Professor  Wigmore,  is  the  chief 
authority  relied  upon  in  Mullen  v.  United  States,  106  Fed.  892,  46 
C.  C.  A.  22.  Of  course,  that  case  was  upon  the  law  of  the  presump- 
tion of  innocence.  State  v.  Linhoff,  121  Iowa,  632,  97  N.  W.  77, 
There  seems  to  be  a  very  limited  number  of  authorities  upon  whether 
the  presumption  of  good  character  is  a  disputable  presumption  of 
law  or  a  presumption  of  fact.  It  is  evident  that  a  correct  instruction 
could  be  given  upon  this  subject  of  the  presumption  of  good  char- 
acter, which  would  have  been  undoubtedly  ample  without  embracing 
either  the  statement  that  the  presumption  is  one  of  law  or  that  it 
should  be  treated  as  evidence.  If  the  jury  be  instructed  that  the 
defendant  is  presumed  to  be  a  person  of  good  character,  and  that 
presumption  prevails  throughout  the  progress  of  the  case  that  under 
all  the  authorities  is  sufficient,  without  stating  whether  it  is  a  pre- 
sumption of  law  or  of  fact,  or  that  it  should  be  considered  as  evidence 
in  favor  of  the  accused. 

We  should  therefore  be  loth  to  reverse  this  case  for  the  refusal 
to  give  this  instruction,  if  it  did  not  have  to  be  reversed  in  any  event ; 
but  out  of  deference  to  the  opinion  of  the  Supreme  Ck>urt  in  Coffin 
V.  United  States,  156  U.  S.  432,  15  Sup.  Ct.  394,  39  L.  Ed.  481,  and 
to  the  opinion  of  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit 
in  Mullen  v.  United  States,  106  Fed.  892,  46  C.  C.  A.  22,  the  writer 
thinks  it  should  have  at  least  been  given  in  a  modified  form,  and 
the  case  is  reversed  and  remanded,  with  directions  to  set  aside  the  ver- 
dict and  grant  a  new  trial. 

Judges  HOOK  and  AMIDON  concur  in  the  reversal  upon  the  first 
ground.  They  also  concur  in  nearly  all  that  is  said  as  to  the  presump- 
tion of  good  character,  but  are  unable  to  assent  to  the  statement 
that  such  a  presumption  exists  in  a  criminal  case.  Their  views  on 
that  subject  are  expressed  in  the  opinion  in  Price  v.  United  States, 
218  Fed.  149,  132  C.  C.  A.  1,  just  filed. 
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(216  F^.  d91) 

C.  A.  DUNriAM  CO.  ▼.  WARREN  WEBSTER  &  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    September  14,  1914.) 

No.  1832. 

Patents  ((  328*)— Infbingemknt — Thebmostatio  Contbolleb. 

The  Dunham  patent.  No.  865,171,  for  a  thermostatic  controller,  con- 
strued in  the  light  of  the  prior  art  and  of  the  flpecittcatioii,  which  states 
that  it  is  for  an  improvement  on  the  devices  of  prior  patents  to  the 
patentee,  must  be  limited  to  the  specific  construction  shown  and  described. 
Claim  3,  as  so  limited,  contains  nothing  disclosing  invention  aside  from 
a  plate  in  the  expansion  disk  to  act  as  a  brace  and  prevent  the  collapse 
of  the  walls  of  the  disk.    As  so  construed,  the  daim  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  Joseph  Cross,  Judge. 

Suit  in  equity  by  the  C.  A.  Dunham  Company  against  Warren  Web- 
ster &  Co.  for  infringement  of  patent  No.  865,171.  From  a  decree  in 
favor  of  defendant,  complainant  appeals. 

The  opinion  filed  below,  and  here  reprinted  from  206  Fed.  168,  was 
in  full  as  follows : 

CROSS,  District  Judge.  The  defendant,  Warren  Webster  &  Co., 
is  charged  by  the  complainant  in  this  suit  with  having  infringed  patent 
No.  865,171,  now  owned  by  it,  but  which  was  issued  February  3, 
1907,  to  one  C.  A.  Dunham,  for  a  thermostatic  controller.  The  prin- 
cipal defenses  set  up  are  want  of  novelty  and  invention  in  the  subject- 
matter  of  the  patent,  and  noninfringement.  In  the  view  taken  of  the 
case,  it  will  be  necessary  to  consider  only  the  question  of  infringement 

In  the  patent  in  suit,  Dunham,  the  patentee,  states  that  he  had  pre- 
viously taken  out  two  patents  relating  to  the  same  general  subject- 
matter.    Thus  he  says : 

"My  present  invention  relates  to  an  improvement  in  thermostatically  op- 
erated controlling  devices  of  the  same  general  design  as  those  disclosed  in  my 
prior  patents,  Nos.  735,733,  August  11,  1903,  and  753,557,  March  1,  1904. 
The  invention  Is  useful  primarily  as  a  steam  trap,  but  it  is  also  useful  with 
controlling  valves  and  other  devices  in  various  connections  where  It  is  de- 
sired to  operate  the  valve  or  other  device  according  to  temperature  changes. 
The  object  of  my  present  invention  is  principally  to  Improve  the  construction 
and  assemblage  of  the  chambered  expansion  disk  which  is  employed  to  actu- 
ate the  valve  or  other  member,  rendering  the  expansion  disk  more  sensitive 
and  at  the  same  time  more  durable  and  easier  of  operation  than  such  disks 
previously  constructed." 

From  this  extract  it  tmdeniably  appears  that  the  invention  of  the 
patent  in  suit  was,  at  -the  most,  but  an  improvement  upon  what  was 
embraced  in,  and  protected  by,  other  patents  previously  obtained  by  the 
patentee.  The  patent  itself,  therefore,  goes  far,  as  indeed  it  well  might, 
towards  answering  the  present  contention  of  the  complainant  that  it 
covers  an  invention  of  a  broad  and  basic  character. 

Turning  for  a  moment  to  Dunham's  three  patents,  and  considering 
them  in  the  order  of  their  issue,  it  will  be  noticed  that  the  fir^t  re- 
lates, as  the  patentee  says,  to  improvements  in  drain  valves  or  traps  of 
that  class,  which  are  equipped  with  thermostatic  devices  that  auto- 
matically open  and  close  the  movable  valve  member  by  a  change  in 

*For  other  cases  lee  same  topic  ft  9  number  in  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  IndezjM 
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the  temperature  of  the  fluid  admitted  to  the  valve  chamber,  such  a  con- 
struction of  valve  being  especially  adapted,  according  to  the  specifica- 
tion, for  use  in  connection  with  steam  engine  separators,  heating  sys- 
tems, radiators,  steam  cookers,  and  other  places  where  a  regular  trap  is 
not  available,  after  which-  follows  the  patentee's  statement  of  the  ob- 
ject of  his  invention.  His  patent  of  1904  is  for  a  "steam  trap,"  of 
which  he  says : 

"The  present  inTentioii  relates  to  improyements  in  drain  valves  and  steam 
traps  of  the  general  class  disclosed  by  my  prior  application  for  letters  patent 
filed  July  5,  1902,  serial  number  114,485"— 

while  the  patent  in  suit,  as  has  already  been  shown,  does  not  pur- 
port to  embrace  anything  more  than  an  improvement  upon  the  de- 
vices of  his  earlier  patents.  It  thus  appears  that,  although  Dunham 
selected  a  different  name  for  the  devices  of  his  several  patents,  they 
nevertheless  admittedly  embraced  nothing  more  than  improvements  to 
the  thermostatic  controller  of  the  prior  art.  The  one  described  in  the 
Dunham  patents  comprises  a  disk  called  a  "chambered  expansion  disk," 
formed  of  two  thin  sheet  metal  plates,  each  of  them  stamped  into  a 
cupped  form  with  corrugations  and  having  their  peripheral  edges 
closely  and  securely  joined  together  by  a  lapped  and  soldered  joint. 
The  chamber  of  the  expansion  disk  thus  formed  by  the  union  of  such 
metal  sheets  is  charged,  as  in  the  prior  art,  with  a  volatile  and  prefer- 
ably a  liquid  substance,  such  as  ammonia.  The  fluid  placed  in  the 
chamber,  must  be  one  readily  vaporizable,  so  that  when  and  as  it  be- 
comes warmed  it  will  be  wholly  or  partially  vaporized,  thereby  press- 
ing apart  the  thin  corrugated  plates  which  form  the  chamber,  which 
plates  will  moreover,  through  the  spring  of  the  metal,  upon  the  con- 
densation of  the  vapor,  contract  and  resume  their  normal  position. 
The  corrugated  metal  forming  this  chamber  must  obviously  be  thin, 
so  as  to  be  readily  capable  of  expansion. 

At  this  point  it  may  be  well  to  quote  claim  3  of  the  patent  in  suit, 
which  is  the  only  one  in  issue. 

**(3)  In  a  thermostatic  controller,  a  chambered  expansion  disk  and  a  plate 
In  the  disk  set  edgewise  against  its  walls  and  forming  a  brace  to  resist  the 
eoUapse  of  the  disk." 

The  1903  patent  of  Dunham  had  no  brace  on  the  inside  of  the  cham- 
bered expansicMi  disk,  or  indeed  any  stop  of  any  kind  to  check  the 
collapse  of  the  disk,  which  consequently  was  free  to  collapse  to  any 
extent  demanded  by  an  excess  of  pressure  on  the  outside  of  the  cham- 
ber over  that  on  the  inside.  The  second  or  1904  patent,  however,  had 
a  tubular  stop  centrally  located,  whereby  the  contraction  of  the  disk 
at  its  center  as  the  result  of  outside  pressure  was  controlled  and  lim- 
ited; while  in  the  patent  in  suit,  instead  of  the  tubular  stop  of  the 
patent  last  referred  to,  we  find  that  each  of  the  corrugated  plates  which 
form  the  expansion  disk,  has  affixed  on  its  inner  side,  at  its  center, 
what  is  styled  a  "plug."  These  plugs  are  opposite  to  each  other,  so 
that,  when  the  expansion  disk  has  collapsed  to  a  sufficient  extent,  their 
incer  ends  meet  and  prevent  its  further  collapse. 

Complainant's  counsel  strongly  contends  that  claim  3  is  a  broad  one. 
A  cursory  examination  of  it,  however,  in  connection  with  Dunham's 
previous  patents,  not  to  mention  others  in  the  prior  art,  will  show 
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that  the  only  possible  advance  thereby  suggested  is  "a  plate  in  the 
disk  set  edgewise  against  its  walls  and  forming  a  brace  to  resist  the 
collapse  of  the  disk."  Both  of  his  earlier  patents  were  for  a  thermosta- 
tic controller  in  which  there  was  a  "chambered  expansion  disk/'  es- 
sentially like  that  of  the  patent  in  suit,  while  the  patent  of  1904,  and 
several  others  in  the  prior  art,  showed  a  stop  designed  among  other 
things,  to  prevent  the  collapse  of  such  a  disk.  But,  aside  from  the 
prior  art,  it  cannot  be  that  any  remarkable  inventive  advance  was 
shown  by  merely  so  adjusting  a  brace  as  to  prevent  the  collapse  of  the 
walls  of  the  expansion  chamber,  if  and  when  they  should  be  exposed 
to  undue  pressure  from  without. 

If  the  roof  of  a  shed  were  in  danger  of  collapse,  either  from  an  ex- 
cessive weight  of  snow  resting  thereon,  or  from  any  other  cause,  the 
person  who  should  suggest  putting  one  or  more  props  or  braces,  no 
matter  what  their  form,  under  the  roof  to  prevent  or  limit  such  col- 
lapse, would  be  in  little  danger  of  being  called  a  genius,  and  yet  such 
a  suggestion  would  be  about  as  inventive,  and  in  view  of  the  prior  art 
possibly  more,  than  that  of  the  claim  in  suit.  Hence,  because  of 
the  number  and  variety  of  supports  and  stops  previously  shown  in 
the  very  art  now  being  considered,  it  is  clear  that  the  ccmiplainant, 
if  claim  3  is  to  be  upheld,  must  be  satisfied  with  substantially  that 
particular  form  of  brace  or  stop  claimed,  described,  and  shown  in 
the  specification  and  drawings  of  its  patent.  This  is  not  to  say  that 
other  features  covered  by  other  claims  of  the  patent  in  suit  may  not 
render  its  controller  valuable.  It  is  sufficient  at  this  time  to  declare 
that  no  such  feature  or  element  has  been  discovered  in  claim  3,  the 
comparatively  narrow  scope  of  which  has  already  been  referred  to, 
and  is  in  fact  demonstrated,  in  part  at  least,  by  the  following  language 
taken  from  the  specification : 

"In  order  to  assist  the  Juxtaposed  plugs  25  and  28  in  the  function  of  pre- 
venting the  collapse  of  the  expansion  disk,  particularly  at  the  outer  portions 
of  the  disks  where  the  plugs  are  not  effective,  I  provide  spreader  plates  58. 
These  plates,  as  shown  in  Fig.  3,  have  a  marginal  form  corresponding  to  the 
corrugations  in  the  plates  21  and  22,  and  are  fitted  snugly  within  the  ex- 
pansion disk,  so  that,  upon  any  undue  movement  of  the  plates  toward  each 
other,  said  plates  will  engage  the  spreaders  or  braces  and  their  further  move- 
ment will  be  arrested.    The  plates  are  disposed  radially,  as  shown  in  Fig.  4.*' 

The  plate  or  support  of  claim  3,  it  will  thus  be  noticed,  is  set  edge- 
wise against  its  walls  (those  of  the  disk)  and  in  the  specification  is 
called  a  "spreader  plate";  its  declared  function  being  merely  "to  as- 
sist the  juxtaposed  plugs  25  and  28  in  the  function  of  preventing  the 
collapse  of  the  expansion  disk,  particularly  at  the  outer  portion  of  the 
disk  where  the  plugs  are  not  effective."  These  spreader  plates  are 
therefore  manifestly  distinct  entities,  separate  and  apart  from  the 
plugs  whose  function  it  is  their  province  to  aid.  That  such  is  their 
function,  and  their  only  function,  is  not  only  outlined  in  the  specifi- 
cation, but  specifically  declared  by  the  claim  itself. 

The  matter  in  issue  in  this  suit  being  admittedly  confined  to  claim 
3,  it  is  impossible  to  understand  why  a  very  considerable  portion  of 
complainant's  record  in  this  case  was  ever  made.  Divers  heating  sys- 
tems have  been  learnedly  and  interestingly  discussed  by  witnesses 
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and  counsel ;  but  what  these  several  systems,  or  the  more  or  less  intri- 
cate apparatus  necessary  to  their  operation  and  maintenance  have  to 
do  with  the  plate  or  prop  of  claim  3  has  not  been  made  manifest.  Nor 
is  the  controversy  over  one  or  other  of  the  various  kinds  of  thermostat- 
ic controller,  or  over  the  complainant's  type  of  expansion  disk,  since 
the  same  kind  of  disk  appeared  not  only  in  Dunham's  previous  patents, 
but  in  other  patents  still  earlier;  nor,  again,  are  we  at  all  concerned 
with  the  scope  or  validity  of  any  of  the  11  claims  of  the  patent,  other 
than  of  claim  3.  In  short  the  matter  in  issue,  as  has  just  been  said, 
is  so  well  defined  by  the  terms  of  that  claim,  construed  as  they  must 
be  in  the  light  of  the  prior  art,  that  we  repeat  it  is  extremely  diffi- 
cult to  understand  why  so  much  ado  has  been  made  over  what  seem 
to  be  absolutely  irrevelant  and  immaterial  matters. 

Since  the  exact  form  of  brace  called  for  by  claim  3  and  shown 
and  described  in  the  specification  and  drawings  does  not  appear  in 
the  prior  art,  it  will  be  assumed,  for  the  purpose  of  this  suit,  not- 
withstanding, what  has  been  said,  that  that  claim  discloses  novelty 
and  invention.  But  with  this  much  assumed,  the  question  still  re- 
mains has  t{ie  defendant  infringed  it?  The  defendant's  construction, 
unlike  the  complainant's,  is  not  of  the  diaphragm  kind ;  that  is,  it  is 
not  made  of  corrugated  plates  united  at  their  edges  to  form  a  cham- 
bered expansion  disk,  but  is  of  a  type  well  recognized  in  the  prior  art 
and  known  as  the  "bellows  type,"  consisting  of  a  metallic  bellows,  cy- 
lindrical in  form,  the  ends  of  which  are  secured  to  top  and  bottom 
plates  of  unyielding  metal ;  the  bellows  being  adapted  to  be  filled  with 
a  vaporizable  fluid  and  operated  as  a  thermostatic  controller.  There 
are  many  patents  in  the  prior  art  covering  the  flexible  diaphragm  type 
of  controller,  such  as  the  one  in  suit,  and  there  are  also  many  others 
of  the  bellows  type.  It  is,  however,  unnecessary  to  discuss  them  in 
detail.  An  ordinary  observer  after  a  casual  inspection,  would  readily 
distinguish  and  correctly  classify  them.  Undoubtedly  the  defendant 
had  a  perfect  right  to  adopt  and  use,  as  it  did,  the  bellows  type  with- 
out at  all  trenching  upon  the  complainant's  rights.  It  merely  followed 
Dunham's  prior  patents  and  other  patents  still  earlier,  so  that  the  only 
questions  for  consideration  are,  whether  the  defendant  has  adopted 
and  used  the  "plate"  or  stop  of  the  third  claim,  and,  if  it  has,  did  it 
set  it  edgewise  against  the  walls  of  the  chambered  disk. 

As  a  matter  of  fact,  the  only  stop  it  uses  is  a  tubular  stop  centrally 
located  and  attached  to  one  of  the  solid  end  plates,  but  so  attached  that 
it  in  no  wise  touches,  much  less  rests  against  or  supports,  the  side,  or 
collapsible  part,  of  the  bellows,  which  is  the  only  part  of  defendant's 
expansion  disk  that  can  seriously  be  claimed  to  represent  the  cham- 
bered expansion  disk  of  complainant's  patent.  The  defendant's  stop 
may  repeatedly  be  found  in  the  prior  art,  sometimes  in  the  form  of  a 
solid  block,  sometimes  in  the  form  of  a  spring  and  sometimes  in  a 
tubular  form,  and  located  not  only  at  the  center  but  at  points  between 
the  center  and  periphery  of  the  expansion  chamber.  For  instance,  in 
patent  No.  141,063,  to  Maxim  and  Hawes  for  a  steam  trap  issued  in 
1873,  considerably  over  30  years  prior  to  the  patent  in  suit,  there  was 
shown  what  was  called  an  "expansion  vessel,"  containing  alcohol  or 
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Other  easily  evaporating  fluid  designed  to  operate  a  valve,  for  the  pur- 
pose and  in  the  manner  of  the  patent  in  suit;  within  which  expan- 
sion vessel  there  was,  moreover,  located  a  cylindrical  block  of  wood 
of  a  "length  sufficient  to  prevent  the  sides  of  the  vessel  being  injured 
by  collapsing  by  the  external  pressure."  It  is,  moreover,  perfectly 
manifest,  as  has  been  shown,  that  claim  3,  interpreted  in  the  light  of 
the  specification,  recognizes  not  only  a  stop  consisting  of  the  plugs 
centrally  located  which  are  not  unlike  the  defendant's  in  principle,  but 
also  an  additional  stop  or  brace  set  edgewise  against  the  walls  of  the 
expansion  disk  to  assist  the  centrally  located  plugs  in  preventing  its 
collapse.  Since  then  the  defendant  uses  but  one  tjrpe  of  stop,  and 
that  an  old  one  in  form  and  function,  and  since  its  stop  is  not  set  edge- 
wise against  the  walls  of  the  expansion  disk  as  called  for  by  claim  3, 
it  cannot  be,  and  is  not,  included  within  its  terms. 

It  seems  unnecessary  to  consider  the  prior  art  in  detail.  A  casual 
inspection  of  it  will  show  that  the  claim  in  suit  can  only  be  upheld  by 
giving  it  a  narrow  construction.  To  hold  that  the  defendant's  con- 
struction infringes  it  would  require  it  to  be  so  broadly  construed  that 
it  would  run  counter  to  the  prior  art,  to  its  own  destruction.  Defend- 
ant's expert  has  also  shown  that  the  tubular  support  of  the  defendant's 
device  has  the  additional  function  of  controlling  and  centering  the 
valve  upon  the  valve  seat.  No  such  function  exists  or  can  be  claimed 
for  the  device  of  claim  3 ;  hence,  in  form,  location,  and  function  the 
defendant's  stop  or  brace  is  totally  unlike  the  one  therein  referred  to. 
Furthermore,  and  finally,  the  complainant  shows  two  kinds  of  braces, 
stops,  or  supports,  the  defendant  but  one. 

The  bill  will  be  dismissed,  with  costs,  upon  the  ground  of  nonin- 
fringement. 

Robert  W.  Hardie,  of  New  York  City,  for  appellant. 
Francis  T.  Chambers,  of  Philadelphia,  Pa.,  for  appellee. 

Before  BUFFINGTON  and  McPHERSON,  Circuit  Judges,  and 
WITMER,  District  Judge. 

PER  CURIAM.  The  decree  of  the  District  Court  is  affirmed,  upon 
the  opinion  of  Judge  Cross. 
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UNIVERSAL  TOBACCO  MACH.   CO.   T.   BORGFELDT   STRIPPING 

MACH.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  9,  1914.) 

No.  282. 

!•  Patents    (§  328*) — Validitt  and   Invention— Tobacco   Stripping   Ma- 
chine. 

The  Delller  patent,  No.  985,984,  for  a  tobacco  strlpi^lng  and  booking 
machine,  claim  11,  was  not  anticipated,  covers  a  meritorious  Invention, 
and  Is  valid ;  also  held  Infringed. 
2.  Patents  (§  124*) — Validity— Misstatements  in  Specification. 

That  the  specification  makes  exaggerated  or  unwarranted  statements 
as  to  the  capabilities  of  the  Invention,  even  conceding  that  an  infringer 
can  interpose  tiiat  as  a  defense,  does  not  render  the  patent  invalid,  un- 
less the  statements  were  made  fraudulently,  and  the  patentee  was  a  party 
thereto. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  f  176;  Dec.  Dig.  { 
124.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Appeal  by  defendant  below  from  an  interlocutory  decree  of  the  Dis- 
trict Court,  Southern  District  of  New  York,  holding  valid  and  in- 
fringed claim  11  of  United  States  letters  patent  No.  985,984,  dated 
March  7,  1911,  granted  to  Martin  and  Eugene  M.  Deiller  for  a  tobacco 
stripping  and  booking  machine.  Two  suits  were  originally  brought, 
which  by  order  were  duly  consolidated. 

T.  H.  Anderson,  of  New  York  City,  for  appellant. 
Park  Benjamin,  of  New  York  City,  for  appellee. 

Before  ROGERS,  Circuit  Judge,  and  VEEDER  and  MAYER,  Dis- 
trict Judges. 

MAYER,  District  Judge.  Nine  claims  were  declared  on,  but  the 
sole  controversy  now  is  as  to  claim  11,  which  reads  as  follows: 

**11.  A  tobacco  stemming  machine  comprising  a  rotatable  drum,  two  circum- 
ferential flanges  thereon  having  cutting  edges,  a  rotary  cutter  coactlng  with 
said  flanges  to  divide  the  leaf  longitudinally  on  opposite  sides  of  said  stem, 
two  transversely  flexible  belts  passing  around  a  portion  of  the  drum  periphery 
and  having  their  Inner  edges  In  proximity  to  the  outer  faces  of  said  flanges 
and  supporting  rollers  for  said  belts;  one  of  said  rollers  being  located  di- 
rectly In  front  of  said  cutter." 

The  defenses  remaining  in  the  case  are  (1)  noninvention ;  (2)  non- 
infringement ;  and  (3)  fraud  in  the  procuring  of  the  patent. 

[1]  The  invention  has  to  do  with  a  machine  for  stripping  a  tobacco 
leaf,  so  as  to  remove  the  midrib  or  stem  with  no  membrane  adhering 
thereto,  and  thus  to  Ifeave  the  two  wing  portions  of  the  leaf  as  nearly 
unimpaired  as  possible.  The  stem  is,  of  course,  unfit  for  smoking  pur- 
poses and  must  be  removed ;  but,  to  avoid  waste,  it  is  desirable  that 
no  particles  of  the  resultant  leaves  be  attached  to  the  stem  and  thereby 
rendered  useless.    While  the  adherent  portion  in  an  inefficient  opera- 

•For  oUier  cases  see  same  topic  ir  I  mvuBUB,  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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tion  may  be  very  small  in  each  case,  the  aggregate  to  be  saved  in  leaf 
tonnage  is  very  large,  and  represents  a  substantial  commercial  elimina- 
tion of  waste. 

At  first  these  stems  were  removed  by  hand,  and  later  practical  men 
and  inventors  turned  their  attention  to  devising  machines  to  accom- 
plish the  desired  result.  The  industry  appreciated  the  importance  of 
the  problem,  as  is  reflected  by  the  large  number  of  United  States  pat- 
ents issued  from  1870  down  to  the  time  of  the  patent  in  suit.  But  the 
task  was  not  easy.  The  tobacco  leaf  is  very  delicate.  The  stem  is  of 
woody  fiber,  and  tapers  from  the  butt  end  of  the  leaf  to  the  point. 
When  the  leaf  is  prepared  for  stripping,  it  must  be  moistened;  and, 
being  tender,  it  is  easily  torn,  and  thus  the  line  of  division  is  liable 
to  be  irregular.  The  device  of  the  patent  is  a  fascinating  piece  of  ma- 
chinery, which  acts  with  almost  human  movement. 

The  elements  of  claim  11  are  (1)  the  rotatable  drum;  (2)  the  two 
circumferential  flanges;  (3)  the  rotary  cutter;  (4)  two  transversely 
flexible  belts ;  (5)  supporting  rollers  for  the  belts,  one  of  which  is  to 
be  situated  directly  in  front  of  the  cutter.  This  supporting  roller  is 
obviously  a  feed  roller  (shown  by  No.  38  in  sheet  1  of  the  patent  draw- 
ings). 

The  operator  introduces  the  leaf,  usually  point  foremost,  under  the 
feed  roller,  hence  under  the  belts,  so  that  the  stem  lies  in  the  gap 
between  the  drum  sections,  and  the  wing  portions  extend  over  the 
flanges.  As  soon  as  the  moving  leaf  meets  the  belts,  they  press  these 
wing  portions  down  until  they  meet  the  drum  periphery.  Then  they 
are  grasped  between  the  belts  and  the  drum  and  carried  onward  as  the 
drum  rotates;  that  is  to  say,  during  the  period  in  which  the  leaf  is 
traveling  from  feed  roller  to  drum  periphery,  its  wing  portions  are 
being  pressed  downwardly  by  the  belts  which  extend  in  a  straight  line 
from  feed  roller  to  drum  on  each  side  of  the  drum  flanges.  The  trans- 
verse strain  due  to  the  pressure  of  the  belts  tautens  or  stretches  the  leaf 
across  the  gap  between  the  flanges,  so  that,  when  it  reaches  the  rotary 
cutter,  two  smooth,  even  cuts  on  opposite  sides  of  the  stem  will  be  pro- 
duced. 

Each  of  the  operations  requires  the  greatest  accuracy  and  care,  and 
the  result  attained  justifies  the  assertion  of  appellee  that  the  combined 
elements  operate  to  feed  the  leaf  and  control  its  movement  longi- 
tudinally, to  tauten  the  membrane  over  the  sharp  flange  edges  by  very 
delicate  elastic  pressure,  to  control  the  strain  by  the  implacement  of  the 
belts  in  respect  of  the  drum  flanges,  so  that  that  strain  cannot  exceed 
a  predetermined  limit,  to  regelate  the  moment  of  cutting,  so  as  to  take 
place  at  any  desired  period  during  the  rise  of  the  strain,  and,  while  the 
leaf  is  under  this  control,  to  cut  it  before  there  is  any  opportunity  for 
escape  of  the  stem  from  between  the  flanges. 

The  practicability  and  usefulness  of  the  machine  were  demonstrated 
by  the  fact  that  in  less  than  two  years  deliveries  were  made  and  orders 
obtained  representing  in  money  an  aggregate  of  over  $300,000.  In 
January,  1912,  less  than  a  year  after  the  patent  became  known,  defend- 
ant company  was  organized  to  engage  in  the  business  of  mddng  and 
letting  of  tobacco  stripping  machines,  and  defendant's  advertisements 
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show  a  full  appreciation  of  the  commercial  value  of  such  machines. 
The  proof  leaves  no  doubt  that  acts  of  infringement  were  committed, 
if  defendant's  machines  are  infringements. 

As  to  the  prior  art :  Of  the  patents  cited,  only  two  need  be  referred 
to:  (1)  No.  813,868,  dated  February  27,  1906,  to  Deiller,  one  of  the 
joint  patentees  of  the  patent  in  suit;  and  (2)  No.  717,317,  dated  De- 
cember 30,  1902,  to  Baechlin.  The  Deiller,  No.  813,868,  does  not  de- 
scribe an  operative  machine,  and  there  is  no  reason  to  doubt  the  state- 
ment in  the  file  wrapper  of  the  patent  in  suit  that  "the  contrivance 
wholljr  failed"  and  that  certain  parts  of  the  mechanism  tore  the  leaf 
"to  pieces."  In  the  Baechlin  patent  there  is  no  transverse  stretching 
action  exerted  by  the  belts  upon  the  part  of  the  leaf  which  extends 
over  the  flanges,  and  the  leaf  is  not  pressed  down  over  the  flanges  with 
elastic  pressure  before  the  cutting  operation  occurs.  There  is  no  im- 
mediate cutting  of  the  leaf  as  soon  as  stretched,  and  there  is  an  in- 
terval over  which  there  is  nothing  to  keep  the  stem  from  rising  out 
of  the  spaces  between  the  flanges. 

As  to  prior  uses:  Only  two  similar  machines  (known  in  the  case 
as  Exhibits  U  and  V)  need  be  considered.  Without  describing  in  de- 
tail the  operation  of  these  machines,  there  are  at  least  two  features  in 
which  they  diflfer,  in  substantial  respects,  from  the  machine  of  the  pat- 
ent :  (1)  The  leaf  is  not  fed  and  its  movement  controlled  in  a  longi- 
tudinal direction  by  belts  and  drum  flanges,  but  by  fingers,  which  drag 
the  leaf  positively  along;  (2)  the  leaf  is  not  cut  immediately  while 
under  control  and  before  the  stem  has  had  time  to  escape  between  the 
flanges,  but,  on  the  contrary,  the  only  control  of  the  leaf  is  the  pulling 
along  by  the  fingers  and  flattening  by  rollers,  the  stem  being  kept  in 
the  flanges  by  an  added  middle  disk. 

Exhibits  U  and  V  diflfer  from  the  machine  of  the  Baechlin  patent, 
which  does  not  show  gripping  fingers,  loose  pressing  disks,  and  a  mid- 
dle disk  for  holding  down  the  stem.  As  the  District  Judge  pointed  out, 
these  exhibits  embody  the  elements  of  claim  11,  but  they  do  not  operate 
in  the  same  way,  nor  do  they  accomplish  the  almost  perfect  result  of 
the  machine  of  the  patent. 

But  extended  technical  discussion  is  unnecessary,  because  this  is  one 
of  those  instances  where  "actions  speak  louder  than  words."  Richard 
Borgfeldt,  president  of  defendant  company,  was  thoroughly  familiar 
with  Exhibit  U,  and  testified  that  he  had  seen  it  in  operation  when  he 
first  met  Baechlin,  now  fully  10  years  ago  and  Nicholas  H.  Borgfeldt, 
Richard's  father,  stated  that  he  saw  this  machine  in  1904. 

A  man  as  familiar  with  the  art  as  Richard  Borgfeldt,  and  as  keenly 
appreciative  of  the  commercial  necessity  and  possibilities  of  a  success- 
ful machine,  would  not  have  permitted  the  right  device  to  be  relegated 
to  the  storeroom  of  abandoned  experiments.  This  is  not  the  case  of 
an  inventor  with  little  or  no  means,  who  cannot  convince  capital  of  the 
merit  of  his  invention,  and  the  result  of  whose  labor  is  stolen  by  an- 
other. On  the  contrary,  the  case  is  one  where  a  prior  device  failed  in 
the  hands  of  practical  and  hardheaded  business  men,  because  it  did  not 
accomplish  the  result  which  was  vital  to  success ;  and,  as  has  often 
been  pointed  out,  if  either  the  Baechlin  patent  or  Exhibit  U  is  all  that 
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is  claimed  for  it,  the  appellant  is  at  liberty  to  manufacture  and  sell  such 
machines  to  the  fullest  extent. 

Our  view  is  that  the  history  of  the  art  demonstrates  that  the  patent 
in  suit  is  for  a  meritorious  invention,  which  has  accomplished  the  strip- 
ping of  tobacco  with  the  nearest  elimination  of  waste  thus  far  known. 
We  think  there  is  no  merit  in  the  contentions  as  to  noninfringement 

Whether  the  drum  drives  the  belts,  or  the  belts  drive  the  drum,  if 
a  difference,  is  of  no  consequence ;  nor  is  it  material  whether  the  cutter 
in  on  machine  is  set  at  some  distance  back  of  the  feed  roll,  while  in 
the  other  the  roller  is  directly  in  front  of  the  cutter.  Likewise,  in  view 
of  the  expression  of  the  claim,  "belts  *  *  *  having  their  inner 
edges  in  proximity  to  the  outer  faces  of  said  flanges  and  two  support- 
ing rollers  for  such  belts,"  there  is  no  force  in  the  argument  that, 
because  the  belts  in  defendant's  machine  "are  located  and  positively 
positioned  quite  a  distance  from  the  outer  surface  of  the  flanges,"  they 
are  not  "proximate"  thereto.  In  brief,  such  changes  are  the  obvious 
illustrations  of  efforts  to  escape  infringement. 

[2]  Finally,  it  is  claimed  that  the  patent  is  void  because  the  specifi- 
cation was  fraudulent  and  deceptive  in  respect  of  statements  as  to  the 
ability  of  the  machine  to  stretch  the  leaf  laterally  to  expand  the  stem. 

There  is  no  doubt  that  the  machine  cannot  accomplish  this  result. 

It  would  seem  that  only  the  United  States  can  raise  this  point  (West- 
em  Glass  Co.  V.  Schmertz  Wire  Glass  Co.,  185  Fed.  788,  109  C.  C.  A. 
1 ;  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co.  [C.  C]  142 
Fed.  479);  but,  irrespective  of  the  question  as  to  whether  appellant 
can  interpose  this  defense,  there  is  no  evidence  that  the  patentees,  Mar- 
tin and  Eugene  M.  Deiller,  were  parties  to  the  fraud,  if  such  it  were. 

Our  conclusion  is  that  claim  1 1  is  valid  and  infringed,  and  therefore 
that  the  interlocutory  decree  should  be  affirmed,  with  costs. 


(215  Fed.  718) 

GENERAL  MANIFOLD  &  PRINTING  CO.  y.  CARBONIZED  PAPER 

CO.  et  al. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    April  14,  1914.) 

No.  2056. 

Patents    (§   328*)  —  Infbinoement  —  Machine    fob   Coating    Paper    with 
Cabbon. 

The  Weeks  patent  No.  665,648,  for  a  machine  for  coating  paper  with 
carbon,  construed,  and  held  not  infringed  by  a  machine  in  which  the 
rolls  are  heated. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana ;  Albert  B.  Anderson,  Judge. 

Suit  in  equity  by  the  General  Manifold  &  Printing  Company  against 
the  Carbonized  Paper  Company  and  Thomas  T.  Butler.  Decree  for  de- 
fendants, and  complainant  appeals.    Affirmed. 

Taylor  E.  Brown  and  Clarence  E.  Mehlhope,  both  of  Chicago,  111., 
for  appellant. 

Joseph  A.  Minturn,  of  Indianapolis,  Ind.,  for  appellees. 
Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

•For  other  case*  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date.  A  Rep'r  Ind«xM 
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MACK,  Circuit  Judge.  On  this  appeal  from  the  decree  of  the  Dis- 
trict Court,  dismissing  for  want  of  equity  appellant's  bill  of  complaint 
alleging  the  infringement  of  Weeks  patent  No.  665,648,  it  is  necessary 
for  us  to  consider  but  one  of  the  several  defenses  relied  upon  by  the 
appellees,  viz.,  that  of  noninfringement. 

The  patent  in  question  relates  to  a  machine  for  coating  paper  with 
carbon  and  similar  materials,  a  machine  designed  to  produce  paper 
carboned  on  one  side  but,  unlike  the  ordinary  interleafing  carbon  paper, 
available  on  the  other  side  for  writing  or  printing.  The  ordinary  car- 
bon paper  in  common  use,  like  typewriter  carbons,  has  a  comparative- 
ly thick  layer  of  soft  carbon,  so  that,  inserted  between  two  sheets  of 
paper,  it  may  be  useid  over  and  over  again  to  reproduce  on  the  bottom 
sheet  what  is  written  on  the  top  sheet.  The  top  side  of  the  carbon 
paper  is  unavailable  for  writing  upon  either  because  it,  too,  is  carboned 
or  because,  the  paper  being  thin,  the  carbon  shows  through. 

Weeks  appreciated  the  commercial  possibilities  of  utilizing  the  back 
of  ordinary  writing  or  printing  paper  as  the  transfer  medium,  especial- 
ly if  only  one  or  two  reproductions  were  needed,  as  for  books  of  sales 
slips.  The  difficulties  to  be  overcome  were  the  smudgy  character  of  the 
soft  carbon,  which  would  tend  to  spoil  the  writing  side  of  the  paper 
when  the  two  sides  were  necessarily  brought  into  contact  on  being 
wound  in  rolls,  the  spreading  or  infusing  nature  of  a  liquid  or  liquified 
carbon,  which  would  tend  to  cause  the  fiber  of  the  paper  to  be  so  thor- 
oughly permeated  as  to  *color  and  impregnate  the  opposite  side  of  the 
sheet,  thereby  rendering  it  practically  useless  for  writing  or  printing, 
and  the  econoniic  waste  of  a  thick  layer  of  carbon  when  designed  for 
use  in  only  one  transaction. 

Weeks  endeavored  to  meet  these  difficulties  by  substituting  a  practi- 
cally-hard carbon  for  the  liquid  theretofore  commonly  employed.  The 
claims  in  this  patent  as  finally  allowed,  contrary  to  their  first  and  re- 
jected form,  specifically  characterized  the  carbon  to  be  supplied  by  this 
machine  to  sheets  of  paper,  as  ''practically  hard." 

The  claims  charged  to  be  infringed  are  as  follows : 

"1.  In  a  machine  for  supplying  practically-hard  carbon  to  sheets  of  paper, 
the  combination  of  means  for  initially  supplying  practically-hard  carbon  to 
a  sheet  of  paper,  and  devices  for  spreading  and  devices  for  affixing  the  carbon 
on  the  surface  of  the  paper,  substantially  as  described.*' 

'"9.  In  a  machine  of  the.  class  described,  the  combination  of  a  roll  receiying 
a  supply  of  carbon  contacting  on  one  side  with  the  carbon  and  on  the  opposite 
side  with  a  sheet  of  paper  for  transferring  and  rolling  onto  the  paper  a  coat- 
ing of  carbon,  a  second  roll  beneath  the  transferring-roU  for  the  passage  of 
the  paper  between  the  rolls  to  be  contacted  by  the  transferring-roU  and  means 
operating  on  the  paper  after  it  leaves  the  carbon-roll  for  uniformly  and  evenly 
spreading  and  permanently  affixing  the  carbon  on  the  paper,  substantially  as 
described. 

"10.  In  a  machine  of  the  class  described,  the  combination  of  a  roll  receiving 
a  supply  of  carbon  contacting  on  one  side  with  the  carbon  and  on  the  opposite 
side  with  a  sheet  of  paper  for  transferring  and  rolling  onto  the  paper  a 
coating  of  carbon,  a  second  roll  beneath  the  transferrlng-roU  for  the  passage 
of  the  paper  between  the  rolls  to  be  contacted  by  the  transferring-roll,  means 
operating  on  the  paper  after  It  leaves  the  carbon-roll  for  uniformly  and  evenly 
spreading  and  permanently  affixing  the  carbon  on  the  paper,  and  means  for 
polishing  and  hardening  the  carbon  surface  of  the  paper  after  it  leaves  the 
spreading  and  affixing  means,  substantially  as  described." 
132  C.C.A.— 9 
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**28.  In  a  machine  for  supplying  practically-hard  carbon  to  a  sheet  of  paper 
the  combination  of  means  for  initially  applying  the  carbon  to  the  surface  of 
the  paper,  and  devices  for  spreading  and  affixing  the  carbon  on  the  surface  of 
the  paper. 

**29.  In  a  machine  for  supplying  practically-hard  carbon  to  the  surface  only 
of  the  sheet  of  paper,  the  combination  of  means  for  initially  applying  the 
carbon  to  the  surface  of  the  paper,  means  for  spreading  the  carbon  evenly  over 
the  surface,  and  means  for  affixing  the  carbon  to  the  surface  so  that  a  prac- 
tically-hard carbon  surface  will  be  formed  on  the  surface  only  of  the  paper. 

"30.  A  machine  for  forming  a  practically-hard  carbon  surface  on  paper, 
comprising  means  for  initially  supplying  carbon  to  the  surface  of  the  paper, 
and  means  for  affixing  the  carbon  on  the  sheet  to  form  a  practically-hard 
surface. 

"31.  A  machine  for  making  hard  carbon  surfaced  paper,  comprising  a 
paper  feed,  means  for  applying  a  practically-hard  carbon  to  one  surface  of 
the  paper  and  a  device  for  affixing  the  carbon  to  the  paper  to  form  a  hard 
carbon-coated  surface,  substantially  as  described." 

Figure  3  of  complainant's  patent  drawings  is  as  follows: 

!  ,2  ,  .  /» 


In  the  specifications,  the  invention  is  thus  described : 

"The  cake  of  carbon  is  arranged,  preferably,  in  a  pocket,  G\  in  such  posi- 
tion that  it  may  be  fed  onto  the  paper  as  it  enters  the  machine  by  means 
of  a  friction  supplying-roll,  c.  This  carbon-supplying  roll  during  its  rotations 
contacts  the  lower  surface  of  the  cake  of  carbon,  and  transfers  or  carries  a 
certain  amount  of  it  to  the  paper  and  rolls  it  onto  the  surface.  This  roll, 
however,  may  be  dispensed  with  and  the  cake  of  carbon  be  held  in  such  a 
manner  that  it  may  be  contacted  directly  with  the  surface  of  the  paper,  ana 
its  or  an  additional  weight,  spring,  or  other  desirable  means  be  used  to  hold 
it  in  contact  with  the  paper  for  the  purpose  of  regulating  the  supply.  Ar- 
ranged directly  under  thia  carbon-supplying  roll  is  a  second  roll  Z),  which 
rotates  with  the  carbon-supplying  roll  and  is  adjustably  mounted  In  bearings 
dj  so  that  its  position  or  the  space  between  it  and  the  carbon-roll  may  be 
regulated. 

'Describing  the  distributing  mechanism,  it  consists  of  two  sets  of  rubbers, 
Q  and  G\  which  are  made  in  a  shape  resembling  the  ordinary  blackboard- 
eraser  and  which  are  provided  with  a  cover  g,  of  flannel,  chamois,  or  similar 
material.    These  rubbers  are  moved  back  and  forth  transversely  across  the 
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paper  while  it  is  passing  through  the  machine  by  means  of  reciprocating 
rods  ff*. 

"Describing  the  polishing  or  hardening  mechanism,  I  provide  a  rotating 
shaft  H  and  mount  It  In  suitable  adjustable  bearings  on  the  bed  of  the  ma- 
chine. This  rotating  shaft  carries  a  set  of  wings  hy  extending  radially  there- 
from and  arranged  diagonally  with  relation  to  the  axis  of  the  shaft  in  such 
a  manner  as  to  meet  at  or  near  the  center  and  form  obtuse  angles. 

•These  wing  polishers  are  coated  or  covered  with  flannel,  chamois,  or  simi- 
lar material,  and  are  revolved  at  a  high  rate  of  speed  in  such  a  manner  as  to 
permanently  affix  or  harden  the  exposed  surface  of  the  carbon  coating,  so 
as  to  minimize  the  danger  of  disfiguring  the  adjacent  sheets  of  paper. 

"During  the  operation  of  rubbing  and  polishing,  and  owing  to  the  friction 
force  exerted  on  the  paper  the  paper  is  liable  to  become  heated  and,  as  a  con- 
sequence, ruptured  or  destroyd,  and  the  heat  also  Interferes  with  the  coating 
of  the  carbon.  In  order  to  remove  this  objection,  I  provide  the  bed  of  the 
machine  with  a  water-jacket.  If,  and  provide  It  with  supply  and  exhaust 
pipes,  «?  and  «/,  so  that  a  constant  circulation  of  water  may  be  had  whenever 
it  Ls  desirable  or  necessary,  and  thus  keep  the  temperature  of  the  paper  as 
uniform  as  possible.'' 

While  the  parties  are  agreed  that  all  of  the  claims  in  question  are 
for  substantially  the  same  subject-matter,  a  combination  of  carbon-ap- 
plying means,  carbon-spreading  means,  and  carbon-afiixing  means,  they 
disagree  as  to  the  condition  in  which,  and  therefore  the  devices  by 
which,  the  practically-hard  carbon  must  be  applied,  spread,  and  affixed 
under  the  patent  in  question.  Complainant  contends  that  while  the 
carbon  must  be  initially  hard,  like  a  cake  of  soap,  the  patent  is  broad 
enough  to  cover  means  and  devices  for  softening  it  or  keeping  it  soft 
while  removing  the  necessary  portion  from  the  cake  and  affixing, 
spreading,  or  polishing  it  on  the  paper,  that  is,  that  the  devices  may  be 
either  solid  cold  rollers  or  hollow  rollers  supplied  with  steam  heat. 
The  basis  of  this  contention  is  that  the  cooling  water-jacket,  as  describ- 
ed, has  no  connection  with  the  first  element  in  the  combination,  the 
means  for  originally  supplying  the  carbon  to  the  paper,  that,  moreover, 
it  is  only  a  preferential,  but  not  an  essential,  attachment  to  the  distrib- 
uting and  polishing  devices,  and  that,  therefore,  the  invention  does  not 
necessarily  contemplate  counteracting  the  heat,  with  its  consequent 
softening  of  the  hard  carbon,  produced  by  friction  in  the  very  process 
of  separating  it  from  the  cake  and  transferring  it  to  the  paper. 

The  evidence  demonstrates  that  the  art  of  coating  only  one  side  of 
paper  or  other  goods  is  old,  that  commonly  this  coating  material  was  a 
liquid,  and  that  in  the  earlier  machines,  if  wax,  paraffin,  or  other  non- 
liquid  material  was  to  be  used,  either  it  or  the  goods,  or  both,  were 
heated  during  the  transferring  and  affixing  process. 

The  file  wrapper  and  contents  show  that  the  applicant,  in  answer  to 
references  cited  by  the  examiner,  distinguished  his  machine  on  several 
occasions  from  earlier  inventions  by  the  assertion  that  the  latter,  un- 
like his  device,  utilized  steam  heat  to  make  or  keep  the  coating  material 
liquid. 
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The  board  of  examiners  in  chief  said,  in  regard  to  the  MacBrair 
patent  No.  532,172,  relied  upon  by  the  examiner  but  rejected  by  them 
on  appellant's  appeal : 

"The  calendar  rolls,  which  are  presumably  heated  rolls,  revolve  in  the 
wrong  direction.  ♦  ♦  ♦  The  heat,  as  It  is  stated,  would  be  detrimental 
to  the  process,  even  though  the  rolls  rotated  in  the  proper  direction." 

It  is  apparent  that  in  their  opinion  Weeks*  invention  was  for  a  ma- 
chine designed  to  transfer  to  paper  carbon  that  was  not  only  initially 
practically  hard,  but  that  remained  in  this  condition  during  the  entire 
operation  of  supplying,  distributing,  and  polishing  it 

In  our  judgment,  both  the  language  of  the  patent  and  the  history  of 
the  claims  in  the  Patent  Office  indicate  clearly  that  the  means  and  de- 
vices covered  thereby  are  only  such  as  will  produce  this  result  without 
steam  or  other  heat,  and  that  the  applicant  intended  so  to  limit  his  in- 
vention in  order  to  avoid  the  charge  of  anticipation. 

Whether  or  not  such  a  machine,  designed  to  prevent  the  carbon  per- 
meating the  reverse  side  of  the  paper  by  supplying,  spreading,  and 
rubbing  it  in  in  a  cold,  hard  state  instead  of  in  a  warm,  soft  condition, 
could  be  successfully  operated  is  not  the  question  now  before  us;  if 
it  were,  the  fact  that  no  witness  has  testified  to  seeing  a  machine  con- 
structed in  accordance  with  the  patent  in  suit,  and  that  the  machine  ac- 
tually used  by  complainant  is  heated,  would  be  significant.  It  becomes 
unnecessary,  too,  to  inquire  into  the  vaUdity  of  the  claims  if  they  were 
given  the  broad  construction  contended  for. 

We  come  to  a  consideration  of  defendant's  machine,  in  order  to  de- 
termine whether  or  not  it  infringes  on  the  patent  in  suit.  While  Weeks 
obtained,  on  the  very  same  day  on  which  the  patent  in  question  was  is- 
sued, letters  patent  covering  the  carbon  paper,  this  latter  patent  is  not 
in  any  manner  in  question  in  this  case,  and,  so  far  as  the  patent  in 
suit  is  concerned,  defendants  were  free  to  make  a  noninfringing  ma- 
chine designed  to  produce  the  identical  paper. 

Their  machine  is  shown  in  the  exhibit  as  follows : 

/y"^    /  \  N  \ 
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It  is  described  by  defendants'  expert  in  these  words : 

**There  are  three  heated  rollers  arranged  with  their  axis  In  a  vertical  plane. 
These  are  represented  by  i,  2,  and  S  at  the  right  of  the  diagram.  There  Is 
a  fourth  roller,  marked  '4/  a  short  distance  to  the  left  of  the  rollers  i,  2, 
and  S,  and  there  is  a  roller,  11,  at  the  left  of  the  machine  as  shown  in  the 
diagram.  Above  this  latter  roller  is  a  brush,  12,  revolving  In  the  direction 
of  the  motion  of  the  paper  and  acting  In  conjunction  with  the  roller  11  to 
draw  the  paper  through  the  machine.  There  Is  a  roll  of  paper,  5,  from  which 
the  paper  is  fed  and  a  roll,  H,  upon  which  the  coated  paper  is  wound.  The 
paper  passes  from  the  roll  5  around  the  lower  roll  S  and  under  the  roll  2, 
contacting  something  ovwr  180  degrees  of  the  periphery  of  the  roll  S,  It  then 
passes  under  the  roll  4  over  the  roll  11  and  down  to  the  roll  H,  upon  which 
the  coated  paper  is  wound.  The  carbon  is  applied  to  the  surface  of  the  upper 
roll  i,  and  is  conveyed  by  that  roll  and  the  roll  2  to  the  paper  surface  be- 
tween the  roll  2  and  the  roU  S,  The  heat  of  the  rolls  melts  the  carbon  so 
that  It  is  applied  to  the  paper  in  a  liquid  form«  The  roU  4  revolves  In  the 
opposite  direction  to  the  motion  of  the  paper  under  it,  and  its  surface  takes 
up  the  excess  of  carbon  deposited  on  the  paper  by  the  roll  2  and  carries  it 
upward.  Above  the  roll  4  is  a  knife  or  scraper,  15,  which  extends  along 
and  in  contact  with  the  surface  of  the  roll  4  at  the  top  of  the  rolL  By  this 
knife  the  carbon  taken  up  from  the  paper  by  the  surface  of  the  roll  is  scraped 
off.  This  scraper  takes  off  almost  all  of  the  carbon,  but,  owing  to  imperfec- 
tions of  workmanship,  a  littie  passes  under  the  scraper  and  is  deposited  on 
the  surface  of  the  paper  loosely  beyond  the  roll.  The  brush  12  removes  this 
loosely  deposited  carbon  that  passes  under  the  edge  of  the  knife  15.'* 

The  essential  differences,  in  our  judgment,  between  the  machine  ac- 
tually used  by  defendants  and  the  machine  protected  by  complainant's 
patent  are  these:  While  each  of  them  starts  with  a  cake  of  prac- 
tically-hard carbon,  defendants  cause  this  carbon  to  be  supplied  to  the 
paper  in  a  hot,  and  therefore  liquified  form;  complainant  in  a  cold, 
hard  form.  So  far  as  the  first  element  of  the  combination  is  concern- 
ed, the  means  for  supplying  practically-hard  carbon  to  the  paper,  com- 
plainant's patent  contemplates  a  cold  roller  to  remove  "a  certain 
amount"  of  it,  "the  correct  amount,"  as  its  expert  testifies,  and  to 
transfer  this  in  the  same  hard,  cold  condition  to  cold  paper ;  defend- 
ants, on  the  other  hand,  use  a  steam-heated  roller  to  melt  oflF  an  ex- 
cess supply  of  it  and  to  transfer  it  in  a  liquid  form  to  paper  heated  by 
passing  over  a  hot  roller. 

Complainant's  second  element,  the  means  of  spreading  the  carbon 
evenly  over  the  paper,  is  essential  to  produce  the  desired  result  because 
of  the  very  hardness  of  the  cold  carbon  and  its  resulting  failure,  in  the 
first  operation,  to  spread  itself  evenly.  Defendants'  second  element,  as 
indicated  by  the  samples  of  paper  introduced  in  evidence,  showing  the 
condition  of  the  carbon  after  each  of  the  separate  stages  in  its  passage 
through  the  machine,  is  not  a  spreading  or  distributing  device,  but  a  de- 
vice, a  fourth  roller  with  a  scraping  knife  attachment,  for  removing  the 
excess  liquified  carbon  and  removing  it  quickly  enough  after  the  initial 
application  to  obviate  the  danger  of  its  permeating  both  sides  of  the 
sheet.  It  may  be  that  the  roller  also  tends  to  spread  the  carbon  more 
evenly,  but,  in  our  judgment,  its  essential  function  is  to  take  up  the  ex- 
cess carbon,  which  the  scraping  knife  then  detaches  from  it  on  each  rev- 
olution. This  roller  in  the  defendants'  machine  is  also  heated  in  order 
to  keep  the  carbon  liquified  whereas,  not  only  is  complainant's  spread- 
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ing  or  distributing  means  or  device  cold,  but  even  the  friction-produced 
heat  is  counteracted  by  the  water  jacket. 

The  third  element  in  complainant's  combination,  the  hardening  and 
polishing  means,  has  for  its  function  the  hardening  and  polishing  of  the 
carbon  as  stated  in  the  specifications,  and  in  no  sense,  as  now  claimed, 
the  brushing  away  of  loose  particles  of  carbon.  There  is  no  intimation 
in  the  patent  itself  or  in  the  file  wrapper  that  this  third  element  includes 
or  was  intended  to  include  means  for  brushing  away  loose  carbon  as 
well  as  for  thoroughly  hardening  and  polishing  the  thin  layer  of  carbon 
as  spread  out  and  distributed  by  the  second  element. 

Defendants'  machine,  on  the  other  hand,  has  not  a  buflfer  or  polisher 
but  a  brush  with  hard  bristles,  designed  to  remove  such  loose  particles 
of  carbon  as  may  have  passed  over  the  fourth  roller  and  not  have  been 
completely  removed  therefrom  by  the  scraping  knife.  These  amounted 
to  a  quart  and  a  half  in  a  10-hour  run,  coating  100,000  lineal  feet  of 
paper.  The  evidence  shows  that  in  the  working  of  the  apparatus  the 
ends  of  the  bristles  of  this  brush  gather  nodules  of  hard  carbon  upon 
them.  This  in  itself  would  demonstrate  that  this  bristle  brush  was  not 
adapted  primarily  to  harden  or  polish,  and  that  any  such  effect  is  mere- 
ly incidental. 

Without,  therefore,  in  any  manner  considering  the  defenses  of  in- 
validity because  of  anticipation,  aggregation,  and  functional  character 
of  the  claims,  and  confining  ourselves  solely  to  the  defense  of  nonin- 
fringement, we  are  of  the  opinion  that  this  defense  has  been  success- 
fully maintained,  and  that  the  decree  must  therefore  be  affirmed. 


(215  Fed.  724) 

PETERS  v.  CHICAGO  BISCUIT  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  14,  1914.) 

No.  1984. 

Patents  (§  328*) — Novelty — Carton  for  Biscuits. 

The  Peters  patent.  No.  621,974,  for  a  carton  for  containing  biscuit, 
crackers,  and  like  articles,  and  the  method  of  making  the  samcs,  is  void 
for  lack  of  patentable  novelty  in  view  of  the  prior  art. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Northern  District  of  Illinois;  Christian  C. 
Kohlsaat,  Judge. 

Suit  in  equity  by  Frank  M.  Peters  against  the  Chicago  Biscuit  Com- 
pany and  others.  Decree  for  defendants,  and  complainant  appeals. 
Affirmed. 

For  opinion  below,  see  200  Fed.  774. 

Charles  K.  Offield,  of  Chicago,  111.,  for  appellant.^ 
Paul  Bakewell,  of  St.  Louis,  Mo.,  and  P.  C.  Dyrenforth,  of  Chicago, 
111.,  for  appellees. 

Cornelius  W.  Wickersham,  of  New  York  City,  amicus  curiae. 

Before  BAKER  and  MACK,  Circuit  Judges,  and  ANDERSON, 
District  Judge. 

w  I 

*For  other  cases  see  same  topic  &  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 


Digitized  by 


Google 


PETERS  V.  CHICAGO  BISCUIT  CO.  135 

ANDERSON,  District  Judge.  This  is  a  suit  for  the  infringement 
of  United  States  letters  patent  No.  621,974,  granted  to  the  appellant, 
Frank  M.  Peters,  March  28,  1899,  for  an  improvement  in  a  carton  for 
containing  crackers,  etc.,  with  an  inner  lining,  and  the  method  of 
making  the  same.  The  defenses  interposed  are  want  of  invention  and 
noninfringement.  The  principal  arguments  in  the  brief  and  upon  the 
hearing  were  addressed  to  the  first  defense,  and  it  will  not  be  neces- 
sarv  in  the  disposition  of  this  appeal  to  consider  the  second. 

reters,  in  his  specifications,  says: 

*'This  inyention  relates  to  an  improTed  method  of  and  means  for  packing 
biscuits,  crackers,  and  other  articles,  and  has  for  its  object  to  provide  an 
inexpensive  package  whereby  bakery  goods  of  this  description  may  be  kept 
fresh  and  in  proper  condition  for  consumption  by  effectually  excluding  mois- 
ture therefrom  and  whereby  the  goods  will  be  firmly  packed  and  held  and 
thereby  prevented  fronl  rattling  and  breaking  in  the  package. 

"Heretofore  substantially  air-tight  and  moisture-proof  metallic  cases  or 
boxes  have  been  employed  for  the  purpose  of  preserving  the  freshness  of 
biscuit  or  the  like;  but  the  use  of  these  cases  involves  considerable  expense, 
and  they  have  only  been  employed  in  conjunction  with  the  highest  priced 
goods,  their  cost  being  too  great  to  permit  their  use  with  less  expensive  goods. 
It  has  been  customary  heretofore  to  pack  these  less  expensive  goods  in  car- 
tons or  paper  boxes,  and  in  some  cases  these  cartons  or  boxes  have  been  pro- 
vided with  a  lining  of  what  is  known  as  'waxed'  or  'paraffined'  paper;  but 
in  such  packages  as  heretofore  constructed  this  lining  has  not  been  so  dis- 
posed as  to  close  the  openings  or  folds  of  the  box  and  has  itself  presented 
openings  through  which  the  moisture  has  had  dfrect  access  to  the  contents  of 
the  package.  By  reason  of  these  facts  such  comparatively  inexpensive  pack- 
ages have  failed  to  protect  the  goods  from  moisture,  and  they  have  quickly 
lost  their  freshness. 

"It  is  the  primary  object  of  my  invention  to  obviate  these  difficulties  and 
to  provide  a  package  which  at  an  expense  practically  no  greater  than  that  of 
the  ordinary  lined  carton  package  will  effectually  protect  the  goods  and  pre- 
serve their  freshness." 

The  claims  of  the  patent,  four  in  number,  are  as  follows : 

•*1.  The  herein  described  method  of  packing  biscuit,  crackers,  or  the  like, 
which  consists  in  completely  enveloping  the  same  in  an  uncut  or  continuous 
lining  or  protective  sheet  and  an  outer  sheet  or  blank  of  heavier  but  flexible 
material  provided  with  marginal  flaps,  by  superposing  the  lining  or  protective 
sheet  upon  the  blank  and  then  simultaneously  folding  both  said  sheet  and 
said  blank  by  the  aid  of  a  suitable  former  into  the  form  of  a  box  or  carton, 
overlapping  and  tucking  said  flaps  during  said  folding  and  thereby  inter- 
folding  the  marginal  i>ortions  of  the  lining  or  protective  sheet  with  the  flaps 
of  the  blank,  and  securing  the  flaps  to  hold  the  package  closed,  substantially 
as  described. 

"2.  The  herein  described  box  or  carton  for  crackers,  biscuit,  or  the  like, 
comprising  an  internal  lining  composed  of  a  sheet  of  protective  paper  com- 
pletely enveloping  the  contents,  and  an  outer  sheet  of  heavier  but  flexible 
material  having  overlapping  and  interlocking  flaps  with  which  the  marginal 
portions  of  the  lining-sheet  are  interfolded,  substantially  as  described. 

"3.  The  herein  described  box  or  carton  for  biscuit,  crackers,  or  the  like, 
comprising  an  internal  protective  lining  composed  of  a  single  continuous  or 
unbroken  sheet  of  material  such  as  waxed  paper  and  an  external  covering 
of  heavier  but  flexible  material  suitably  cut  and  scored  to  provide  overlapping 
and  tucking  flaps,  said  sheets  being  adapted  to  be  simultaneously  folded  while 
one  is  superposed  upon  the  other  and  said  flaps  being  overlapped  and  tucked, 
and  the  marginal  portions  of  the  lining  interfolded  therewith  and  the  package 
thereby  secured  without  extraneous  fastening  means  or  perforating  the  lin- 
ing, substantially  as  described. 
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"4.  The  herein  described  box  or  carton  comprising  an  internal  protective 
lining  composed  of  a  single  continuous  or  unbroken  sheet  of  material,  such 
as  waxed  paper,  and  an  external  covering  of  heavier  material  suitably  cut 
and  scored  to  provide  overlapping  and  tucking  flaps,  and  said  lining-sheet 
being  of  such  dimensions  as  to  provide  a  top  fold  adapted  when  folded  to 
afford  a  triangular  flap  of  greater  length  than  the  wi^th  of  the  box,  and  to 
be  engaged  by  the  top  flap  of  the  external  covering  and  pass  therewith  into 
the  space  between  the  edges  of  the  front  of  the  covering  and  the  lining-sheet, 
said  flaps  being  overlapped  and  tucked  and  the  marginal  portions  of  the  lin- 
ing interfolded  therewith  and  the  package  thereby  secured  without  extrane- 
ous fastening  means  or  perforating  the  lining,  substantially  as  described.*' 

As  stated  in  the  opinion  of  the  court  below : 

'*The  patent  covers  the  method  of  packing  biscuit,  etc,  in  a  carton  formed 
by  imposing  upon  any  of  the  well-known  suitable  forms  for  a  folding  box,  in- 
cluding a  top  or  cover,  an  uncut,  flexible  sheet  of  wax  or  paraffine  paper,  and 
then  interfolding  the  form  and  uncut  sheet  together  in  the  usual  manner  of 
folding  cartons,  so  that  the  wax  or  paraffine  paper  will  form  a  complete  and 
unbroken  lining  to  the  carton,  and  the  two  become  a  unitary  packing-box." 

And  as  further  stated  in  the  opinion  of  the  court  below : 

'*It  is  not  claimed  that  a  package  formed  with  a  wax  or  paraffine  paper 
lining  is  new,  but  it  is  insisted  by  complainant  that  the  combination  of  such 
a  lining  with  and  adjusted  to  the  forms  or  blanks  prepared  for  use  in  con- 
structing completely  inclosed  cartons  in  such  a  manner  that  the  Uning  shall 
interfold  with  the  slits,  tongues,  and  flaps  of  the  form,  notwithstanding  it  be 
itself  uncut,  is  new.** 

The  patent  in  suit  was  before  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  in  1903,  in  the  case  of  Union  Biscuit  Company  et  al.  v. 
Peters,  and  was  by  that  court  held  invalid  for  lack  of  patentable  novel- 
ty. The  decision  is  reported  in  125  Fed.  601,  60  C.  C.  A.  337.  Much 
of  the  argument  upon  the  hearing  and  in  the  briefs  was  addressed  to 
the  question  as  to  how  much  weight  this  court  should  give  to  the  de- 
cision of  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit.  It  is 
insisted  by  the  appellant  that  this  court  is  not  bound  to  follow  the  de- 
cision of  that  court,  but  that  he  is  entitled  to  our  independent  judg- 
ment. To  this  we  agree,  and  we  have  given  the  questions  involved  in 
this  case  our  own  investigation,  and  have  come  to  our  own  conclusions 
independently  of  the  decision  mentioned. 

The  prior  art  is  very  fully  set  forth  in  the  opinion  in  that  case,  but 
it  is  sufficient  for  the  purposes  of  this  case  to  refer  to  but  two  of  the 
prior  patents — ^the  Smith  patent,  No.  257,522,  issued  May  9,  1882, 
and  the  Albert  patent.  No.  355,496,  issued  January  4,  1887. 

The  Smith  patent  discloses  an  outer  blank,  cut  and  scored ;  it  also 
discloses  a  lining-sheet,  consisting  of  a  single  unbroken  piece  of  water- 
tight material  which  is  superimposed  over  the  cut  and  scored  outer 
wrapper  of  heavier  material.  The  lining-sheet  and  the  wrapper  are 
then  interfolded  together,  resulting  in  a  receptacle  illustrated  in  the 
figures  of  the  patent.  This  patent  of  the  prior  art  discloses  the  idea 
of  providing  an  outer  blank,  suitably  cut  and  scored,  superposing  there- 
on a  waterproof  lining  sheet  and  interfolding  these  two  elements  to- 
gether, so  as  to  form  a  unitary  structure.  In  the  Smith  patent  the 
outer  wrapper  and  the  inner  lining  sheet  do  not  completely  envelop 
the  contents,  because  in  that  case  the  patentee  was  only  concerned 
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with  providing  a  suitable  box  or  bucket  for  carrying  ice  cream,  or  the 
like,  without  danger  of  leakage. 

The  Albert  patent  discloses  a  strawboard  blank,  suitably  cut  and 
scored,  and  a  thin  waterproof  lining  sheet  of  a  size  corresponding  to 
the  extreme  dimensions  of  the  cut  and  scored  blank.  This  lining  sheet 
is  superimposed  upon  the  cut  and  scored  blank.  The  lining  sheet  is 
required  to  be  equal,  both  in  width  and  length,  to  the  extreme  dimen- 
sions of  the  blank.  In  the  specifications,  the  Albert  patent  describes 
how,  after  the  lining  has  been  superimposed  on  the  cut  and  scored 
blank,  the  lining  is  then  folded  and  lapped  in  between  the  flap  sections 
of  the  blank,  thus  being  interfolded  with  the  latter,  as  illustrated  in 
that  patent.  The  result  is  a  box  or  basket  forming  a  unitary  structure, 
composed  of  the  outer  cut  and  scored  blank  and  the  superimposed 
lining  sheet,  the  two  being  folded  together,  substantially  as  in  the  ap- 
pellant's carton. 

Peters  is  presumed  to  have  known  the  prior  art  as  developed  by  the 
Smith  and  Albert  patents,  and  the  disclosures  of  these  two  patents 
taught  him  just  how  to  make  the  carton  described  in  his  claims  and 
specifications.  True,  the  Smith  and  Albert  patents  were  designed  to 
produce  baskets  or  pails,  but  the  forms  of  both  boxes  and  pails  were 
old,  and  it  did  not  involve  invention  to  add  to  the  outer  wrapper  or  to 
the  inner  lining,  or  both,  sufficient  material  to  make  the  covering  and 
thus  turn  a  pail  into  a  box. 

In  addition  to  our  own  investigation  of  the  questions  in  the  case 
at  bar,  we  have  carefully  considered  the  opinion  in  the  case  of  Biscuit 
Co.  v.  Peters,  supra,  and  are  fully  satisfied  with  the  reasoning  and 
conclusion  there  reached. 

The  decree  of  the  court  below  should  be  affirmed;  and  it  is  so  or- 
dered. 
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(215  Fed.  900) 

THE  WM.  B.  GLADWISH. 

(CJlrcult  Court  of  Appeals,  Second  Circuit    April  7,  1914.) 

No.  234. 

Shipping  (§  209*)— Proceedings  fob  Limitation  op  Liability — Costs. 

A  vessel  owner,  whose  petition  for  limitation  of  liability  was  granted, 
and  who  gave  a  stipulation  for  release  of  the  vessel,  on  her  exoneration 
from  liability  on  account  of  the  claim  against  her,  is  not  entitled  to  re- 
cover the  amount  paid  as  premiums  on  the  stipulation. 

[Ed.  Note.—For  other  cases,  see  Shipping,  Cent.  Dig.  K  64^-656,  659, 
661,  662;    Dec.  Dig.  §  209.* 

Limitation  of  owner's  liability,  see  note  to  The  Longfellow,  45  0.  C. 
A.  387.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern  District  of  New  York. 

On  appeal  from  a  decree  of  the  District  Court  for  the  Southern 
District  of  New  York  disallowing  the  claim  of  the  petitioner  for  $360 
premiums  paid  upon  the  stipulation  filed  by  him.    Affirmed. 

De  Lagnel  Berier  and  James  J.  Macklin,  both  of  New  York  City, 
for  appellant. 

Norman  B.  Beecher^  Chauncey  I.  Clark,  and  Horace  L.  Cheyney,  all 
of  New  York  City,  for  appellees. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  Pennsylvania  Railroad  Company  and 
the  Logan  Coal  Company  asserted  a  cause  of  action  against  the  steam- 
tug  Gladwish  for  the  loss  of  a  barge  and  her  cargo  of  coal  near  Watch 
Hill,  R.  I.,  while  in  tow  of  the  tug. 

The  tug  denied  all  liability  and  also  sought  to  limit  her  liability.  This 
the  District  Court  permitted  her  to  do  and  she  was  surrendered  but 
subsequently  gave  bonds  upon  which  her  owner  paid  a  premium  of  $90 
per  year  for  four  years,  amounting  to  $360,  and  she  was  released  to 
her  owner.  The  final  result  of  the  litigation  was  a  complete  exonera- 
tion of  the  Gladwish  from  blame.  The  court  allowed  the  Gladwish  the 
full  costs  of  the  litigation,  but  refused  to  allow  the  $360  paid  by  her 
owner  for  her  release.  We  think  the  court  was  right.  The  Gladwish, 
196  Fed.  491,  116  C.  C.  A.  185.  The  limitation  of  liability  was  al- 
lowed in  the  interests  of  the  Gladwish.  She  alone  profited  by  this 
proceeding  which  was  ex  parte.  The  owners  of  the  barge  and  her 
cargo  did  not  contest  the  right  to  limit  the  liability  of  the  tug.  It 
would  have  been  entirely  satisfactory  to  them  to  have  placed  her  in 
the  hands  of  a  trustee.  But  her  owners  evidently  thought  that  they 
should  have  the  use  of  the  tug  during  the  litigation  and  so,  solely  for 
their  benefit,  she  was  released  and  bonds  substituted.  The  owner 
has  had  the  use  of  the  tug  and  probably  has  made  the  $360  many  times 
over  during  the  four  years  of  litigation.  It  does  not  seem  to  us  that 
the  appellees  should  pay  the  expenses  incident  to  a  release  which  was 
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entirely  in  the  interests  of  the  tug  owner  and  by  which,  presumably, 
he  profited  pecuniarily. 

This  conclusion  is  in  accord  with  our  decision  in  the  W.  A.  Sher- 
man, 167  Fed.  976,  93  C.  C.  A.  228. 

The  decree  is  affirmed. 


(215  Fed.  901) 

In  re  LEAVITT  &  GRANT. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  2,  1914.) 

No.  262. 

Bankbuptct  (I  155*) -^  Bbokebs  —  Wbongful  Conversion  of  Secubitiss  — 
Rights  of  Ownebs. 

Bankrupts,  who  were  brokers,  wrongfully  pledged  securities  owned  by 
customers  as  collateral  for  a  loan  in  their  bank.  At  the  time  of  the 
bankruptcy  they  had  a  general  deposit  of  $12,000  to  their  credit  in  their 
account,  which  the  bank,  as  authorized,  applied  on  their  notes,  and  also 
sold  the  collateral,  which  produced  a  surplus.  Held,  that  the  owners  of 
the  securities  were  subrogated  to  the  rights  of  the  bank  in  the  deposit, 
and  were  entitled  to  the  $12,000  as  against  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  155.*] 

Petitions  to  Revise  and  Appeals  from  Order  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York. 

In  the  matter  of  Leavitt  &  Grant,  bankrupts.  William  Marley  and 
seven  other  claimants  of  a  fund  in  the  hands  of  the  trustee  appeal 
from  and  petition  to  revise  an  order  of  the  District  Court.    Reversed. 

E.  Bromberger,  C.  T.  Payne,  B.  L.  Peck,  Franklin  Taylor,  and  E. 
Vandewater,  all  of  New  York  City,  for  petitioners. 

L.  W.  Wright  and  H.  M.  Stevenson,  both  of  New  York  City,  for 
respondent. 

Before  COXE,  Circuit  Judge,  and  HAND  and  MAYER,  District 
Judges. 

HAND,  District  Judge.  In  this  case  the  brokers  wrongfully  pledged 
securities  belonging  to  their  customers  as  collateral  for  a  loan  in  their 
bank.  It  so  happened  on  the  day  of  the  failure  that  their  deposit  in  the 
bank  amounted  to  some  $12,000.  Upon  the  failure,  the  bank,  in  accord- 
ance with  a  collateral  note  to  that  effect,  as  well  as  with  their  right  at 
law,  applied  the  deposit  upon  the  note  and  sold  the  securities.  The 
question  is  whether  in  marshaling  the  balance  the  trustee  may  withdraw 
the  amount  of  the  deposit  or  not.  It  seems  to  us  that  the  case  is  only 
another  illustration  of  the  familiar  doctrine  of  subrogation.  Here  the 
customers'  goods  became  security,  involuntarily,  for  a  loan  of  the  bank- 
rupts. Their  goods  were  sold,  and  the  proceeds  paid  the  loan ;  being 
by  this  subrogated,  they  may  insist  upon  the  position  of  the  original 
creditor,  with  all  his  rights  either  to  securities  (Guild  v.  Butler,  127 
Mass.  386)  or  to  set-off  (St.  Croix  Timber  Co.  v.  Joseph,  142  Wis.  55, 
124  N.  W.  1049;  Bechervaise  y.  Lewis,  L.  R.  7  C.  P.  372).  When 
Iwcavitt  &  Grant  made  the  deposit,  they  subjected  it  to  the  right  of  set- 
off under  the  terms  of  the  note.    This  was  an  express  pledge,  though 
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it  need  not  have  been  express,  for  the  law  creates  it  independently  of 
the  words  of  the  parties. 

As  to  the  claim  of  Masters,  it  cannot  be  allowed.  The  rule  in  Gor- 
man V.  Littlefield,  229  U.  S.  19,  33  Sup.  Ct.  690,  57^.  Ed.  1047,  de- 
pends upon  the  fact  that  a  broker  bought  back  stock  of  similar  charac- 
ter and  kept  it  in  his  vaults.  It  is  not  to  be  supposed  that  the  mere  fact 
of  replenishing  a  bank  account  was  done  with  the  intent  of  making  up 
the  deficiency.  The  difference  between  buying  specific  stock  and  get- 
ting cash  is  obvious. 

The  order  is  reversed,  and  fund  will  be  distributed  to  the  claimants, 
who  can  all  be  paid  in  full.    Costs  to  the  claimants  in  this  court  only. 


(215  Fed.  902) 

OHIO  VARNISH  CO.  v.  GLIDDEN  VARNISH  CO. 

(Circuit  Court  of  Appeals,  Sixth  arcuit    July  25,  1914.) 

No.  2458. 

Patents  (|  328*) — Invention — Wood  Graining. 

The  Clapp  patents,  No.  839,363,  for  a  process  of  wood  graining,  and  Na 
909,847,  for  a  graining  compound  used  in  such  process,  which  is  of  a  con- 
stant color,  the  ultimate  color  of  the  finished  work  being  obtained  by  the 
application  over  the  compound  of  different  colored  varnishes,  if  not  strictly 
anticipated,  do  not  disclose  patentable  invention,  in  view  of  the  prior  art, 
and  are  invalid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  Wm.  L.  Day,  Judge. 

Suit  in  equity  by  the  Ohio  Varnish  Company  against  the  Glidden 
Varnish  Company.  Decree  for  defendant  (211  Fed.  676),  and  com- 
plainant appeals.    Affirmed. 

Albert  H.  Bates,  of  Cleveland,  Ohio,  and  Robert  H.  Parkinson,  of 
Chicago,  111.,  for  appellant. 

James  R.  Offield  and  Charles  K.  Offield,  both  of  Chicago,  111.,  for 
appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  This  suit  was  brought  by  the  Ohio 
Varnish  Company  against  the  Glidden  Varnish  Company,  for  the  in- 
fringement of  patent  No.  839,363,  issued  December  25,  1906,  upon  the 
application  of  F.  M.  Clapp,  for  a  process  of  wood  graining,  and  upon 
patent  No.  909,847,  issued  January  12,  1909,  upon  a  divisional  applica- 
tion by  F.  M.  Clapp,  in  connection  with  the  process  patent  and  for  the 
graining  compound  used  in  the  process.  The  nature  of  the  claims  suf- 
ficiently appears  by  claim  3  of  the  process  patent  and  by  claim  2  of  the 
product  patent,  which  are  as  follows : 

**3,  The  process  of  producing  surfaces  in  imitation  of  different  grained 
woods,  consisting  in  applying  a  graining  compound  constant  for  various  woods 
and  applying  over  this  a  varnish  having  a  color  selected  according  to  the  wood 
to  be  imitated. 

**2.  The  composition  of  matter  already  mixed  for  graining  consisting  of  sub- 
stantially equal  parts  of  raw  sienna  and  whiting  ground  in  water  to  make  a 
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thin  paste  and  thinned  with  alcohol  in  colorless  fonn  to  make  the  proper  con- 
sistency." 

The  process  of  "graining"  a  wooden  surface  so  as  to  imitate  the  nat- 
ural grain  of  the  wood,  and  as  practiced  for  many  years,  consisted, 
usually,  of  three  steps :  First.  The  wood  was  painted  the  color  approx- 
imating the  desired  general  tone  of  the  finished  article;  this  step, 
however,  might  sometimes  be  omitted.  Second.  Upon  this  painted 
surface  was  applied  an  adhesive,  plastic  mixture  called  the  graining 
compound.  This  was  composed  of  an  absorptive  body,  like  whiting, 
pigment  to  give  color,  and  an  evaporating  vehicle,  like  alcohol,  or  liq- 
uids containing  alcohol.  This  compound  was  then  "wiped"  and  "comb- 
ed" to  imitate  the  grain  of  the  wood.  Third,  the  surface  so  created 
was  varnished.  Ajmong  the  defenses  urged  against  both  patents  is 
complete  anticipation  by  common  use  of  both  process  and  product  by 
professional  grainers  the  country  over ;  and,  obviously,  the  inquiry  in- 
to this  defense  involves  the  narrower  question  whether,  if  Clapp  did 
accomplish  anything  that  was  not  wholly  anticipated,  there  was  any 
invention  in  what  he  did. 

It  is  not  clear  that  merely  using  the  well-known  colored  varnishes 
upon  a  noncolored  base,  instead  of  coloring  the  base  and  using  a  clear 
varnish,  was,  when  done  for  the  first  time,  more  than  the  skill  of  a  com- 
petent workman ;  but,  however  that  may  be,  it  is  clear  enough  that  any 
inventive  merit  in  Clapp's  process  must  be  found  in  his  use  of  a  colored 
varnish  upon  a  colorless  or  "constant  color"  graining  compound. 
Nothing  else  is  seriously  claimed  to  be  new. 

If  there  is  any  novelty  in  the  product  patent  beyond  the  thoughts  ex- 
pressed by  "already  mixed"  and  by  "colorless,"  it  consisted  in  grinding 
the  materials  in  water  instead  of  in  oil, — a  method  long  common  when  a 
"water  color"  or  "distemper  color"  was  desired.  In  accomplishing  wood 
color  imitation,  it  doubtless  had  been  the  usual  practice  for  the  grainer, 
mixing  his  graining  compound,  as  he  did,  at  the  time  of  use,  to  put  in, 
according  to  his  judgment,  pigments  best  suitable  to  reproduce  the  de- 
sired wood  colors,  and  then  to  cover  this  with  a  transparent,  colorless 
varnish.  This  selection  and  mixing  of  colors  required  professional 
skill.  Clapp  claims  to  have  discovered  that  the  same  or  similar  results 
could  be  had  by  carrying  the  color  in  the  varnish  only  and  making  the 
graining  compound  either  "colorless"  or,  more  accurately,  "of  a  con- 
stant color."  In  this  way,  the  graining  compound  could  be  sold  ready 
for  use,  and  could  be  applied  by  one  of  no  skill  in  mixing  colors.  A 
very  large  business  undoubtedly  grew  up  on  the  basis  of  this  idea. 
People  were  taught  that  they  could  do  their  own  graining  work,  and  a 
graining  set  put  out  by  the  Ohio  Varnish  Company,  consisting  of  a  can 
of  the  compound,  brushes  and  combs,  and  a  can  of  varnish  of  selected 
color,  was  sold  in  immense  quantities. 

Defendant  produced  12  witnesses  from  different  parts  of  the  coun- 
try, all  life-long  grainers,  some  of  them  rather  ordinary  workmen  and 
some  of  large  experience  and  skill,  who  testified  regarding  the  supposed 
anticipation.  Several  of  them  testified  to  using  practically  the  exact 
process  and  product  from  5  to  25  years  before  Clapp's  application. 
Complainant  attacks  the  credibility  of  two  or  three  of  these  witnesses, 
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and  points  out  that  each  of  the  others  is  not  corroborated.  We  do  not 
find  it  necessary  to  decide  whether  a  case  of  anticipation  is  made  out 
under  the  strict  rules  of  proof  which  properly  prevail  on  that  subject. 
We  think  it  does  appear,  and  beyond  a  reasonable  doubt,  that  it  was  a 
well-known  expedient  in  the  graining  art,  and  one  not  uncommonly 
used,  to  employ  a  graining  compound  of  a  "constant  color"  for  several 
different  desired  color  results,  and  then  to  get  the  selected  color  or 
shade  of  color  by  using  a  colored  varnish;  colored  varnishes  being 
thoroughly  common.  For  example,  the  same  graining  compound — 
that  is,  one  of  the  lightest  shade  in  the  series — was  used  as  a  basis  for 
imitating  oak  or  ash  or  chestnut  or  woods  of  a  similar  tone,  and  then 
the  desired  finish,  ranging  from  very  light  to  very  dark,  was  obtained 
by  putting  more  or  less  umber  or  other  darkening  color  in  the  varnish. 
So,  also,  different  shades  or  varieties  of  mahogany  were  imitated  by 
using  a  very  light  red  graining  compound,  whereupon  varying  the  col- 
or of  the  varnish  would  produce  a  light  or  medium  or  dark  mahogany. 
In  either  of  these  cases,  we  have  a  measurably  "constant  color"  for 
the  graining  compound  and,  used  in  connection  therewith,  a  colored 
varnish  for  varying  the  ultimate  color.  There  is  as  much  difference  in 
general  appearance  between  a  light  and  a  dark  mahogany  or  a  light 
and  a  dark  oak  as  between  many  other  woods  of  different  names ;  and 
we  see  no  inventive  novelty  in  the  thought  that  this  well-known  meth- 
od could  be  applied  to  producing  different  colored  woods  of  different 
names  as  well  as  different  colored  woods  of  the  same  name.  We  re- 
gard what  Clapp  did,  giving  him  the  benefit  of  every  doubt,  as  that  ad- 
vance in  degree  which  is  not  patentable  (Ansonia  v.  Electrical  Co.,  144 
U.  S.  11,  12  Sup.  Ct.  601,  36  L.  Ed.  327;  Bullock  v.  General  Co.  [C. 
C.  A.  6]  149  Fed.  409,  419,  79  C.  C.  A.  229;  Macomber,  §§  599,  654), 
rather  than  as  that  distinct  step  forward  which,  though  short,  involves 
invention  (Diamond  Co.  v.  Consolidated  Co.,  220  U.  S.  428,  31  Sup. 
Ct.  444,  55  L.  Ed.  527;  Morgan  Co.  v.  Alliance  Co.  [Ci  C.  A.  6]  176 
Fed.  100, 109,  100  C.  C.  A.  30). 

The  large  commercial  acceptance  of  the  patented  product  and  the 
corresponding  practice  of  the  process  are  strongly  urged  as  demon- 
strating that  invention  was  present.  We  think  these  results  are  prop- 
erly to  be  credited  rather  to  the  fact  that  Clapp  either  created  or  met, 
or  both,  a  popular  demand  for  something  "ready  to  use."  It  is  quite 
obvious,  however,  that  invention  cannot  be  found  in  providing,  mixed 
and  ready  for  use,  a  painting  or  similar  material  which  is  the  same  thing 
that  skilled  workmen  had  been  accustomed  to  prepare  as  they  used  it. 

Our  conclusion  on  this  point  makes  it  unnecessary  to  consider  other 
phases  of  the  case. 

The  decree  below  is  affirmed,  with  costs. 
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(215  Fed.  905) 

FOWLER  &  WOLFE  MFG.  CO.  v.  McCRUM-HOWELL  CO. 

(Circuit  Court  of  Appeals,  Second  CJircuit    April  7,  1914.) 

No.  45. 

1.  Patents  (f  ICT*)— Construction — ^Refebence  to  Specification. 

The  claims  fix  the  extent  of  the  protection  furnished  by  a  patent,  but 
the  spedflcation  may  be  referred  to  for  the  purpose  of  limiting,  though 
not  of  expanding,  a  claim. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  243 ;  Dec.  Dig.  § 
167.*] 

2.  Patents  (f  328*) — Validitt  and  Infbinoement — Radiatob. 

The  Fowler  patent.  No.  609,800,  for  a  radiator,  claims  1  and  2,  which 
describe  a  section  of  wall  radiator  capable  of  being  multiplied  to  any 
extent  and  in  either  direction,  while  of  narrow  scope  as  limited  by  the 
specification,  are  not  anticipated  and  valid.  Claims  3  and  4  are  void 
for  lack  of  invention.    Claims  1  and  2,  also,  Jield  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  opinion  below,  see  202  Fed.  964. 

This  was  a  bill  in  equity  filed  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York  by  the  Fowler  &  Wolfe  Manufacturing  Com- 
pany against  the  McCrum-Howell  Company  for  an  injunction,  damages,  and 
an  accounting  for  the  infringement  of  letters  patent  No.  609,800,  issued  Au- 
gust 30,  1898,  to  Arthur  H.  Fowler,  of  whom  the  complainant  was  the  assignee 
for  an  improvement  in  radiators. 

The  court  below  dismissed  the  bill  on  the  ground  that  the  patent  was  in- 
valid for  the  want  of  patentable  novelty  and  invention.  Whereupon  com- 
plainant petitioned  for  an  order  allowing  an  appeal  to  this  court  which  peti- 
tion was  granted. 

The  complainant  is  a  Pennsylvania  corporation  and  the  defendant  a  cor- 
I>oration  organized  under  the  laws  of  the  state  of  Connecticut. 

The  complainant's  patent  relates  to  a  "wall  radiator,"  by  which  is  meant  a 
radiator  designed  and  adapted  by  its  construction  to  be  supported  flat 
against  the  wall,  and  composed  of  units  capable  of  being  connected  together 
to  extend  the  area  of  the  radiating  surface  to  any  extent,  longitudinally  or 
vertically  over  the  surface  of  the  wall. 

As  the  units  which  are  coupled  together  lie  in  the  same  plane,  the  entire 
radiator  has  no  greater  thickness  than  that  of  any  of  its  units,  while  the  area 
of  the  radiating  surface  may  be  extended  longitudinally  or  vertically  to  any 
extent  desired,  and  may  assume  almost  any  irregular  outline  to  fit  about 
doors  or  windows  or  to  follow  irregularities  in  the  surface  of  the  walls;  in 
some  cases  the  sections  are  coupled  together  to  cover  a  length  of  fifty  feet  or 
more. 

Claims  1  and  2  relate  to  the  specific  construction  of  the  units  which  are 
coupled  together  to  form  the  complete  radiator  or  variable  area;  and  this 
construction  is  designed  to  afford  a  maximum  radiating  surface  and  to  give 
the  greatest  possible  efficiency  for  a  cast  iron  tabular  radiator,  both  as  to  in- 
ternal circulation  of  steam  or  hot  water  and  external  circulation  of  air, 
whether  a  unit  is  used  alone  or  in  combination  with  other  units. 

As  a  matter  of  fact  the  unit  sections  are  rarely  used  singly.  The  great  ad- 
vantage of  the  invention  is  said  to  lie  in  the  ability  to  extend  the  radiating 
surface  over  the  wall  indefinitely  in  any  direction  by  the  coupling  together 
of  small  units. 

Each  unit  or  section  is  a  casting  composed  of  a  multiplicity  of  communicat- 
ing tubes,  and  consists  of  large  outer  tubes  communicating  with  one  anotner 
at  the  corners,  one  or  more  large  intermediate  cross-tubes  between  the  op- 
posite outer  tubes,  and  a  series  of  smaller  connecting  tubes  between  the  cross- 
tubes  and  outer  tubes. 

*For  other  cases  see  same  topic  A  9  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexet 
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Claims  1  and  2  are  as  follows: 

**1.  A  radiator  section  composed  of  a  unitary  hollow  casting,  consisting  of 
four  outer  tubes  communicating  with  one  another  at  the  corners,  one  or  more 
intermediate  cross-tubes  between  opposite  outer  tubes,  and  a  series  of  con- 
necting tubes  between  each  intermediate  cross-tube  and  the  opposite  outer 
tube  or  adjacent  intermediate  cross-tube. 

**2,  A  radiator  section  composed  of  a  unitary  hollow  casting,  consisting  of  a 
tubular  structure  embracing  outer  tubes  communicating  with  one  another  at 
the  corners,  one  or  more  cross-tubes  between  the  outer  tubes,  and  a  series  of 
connecting  tubes  between  said  cross-tubes  and  the  adjacent  outer  tubes.*' 

Claim  1  calls  for  a  quadrilateral  structure ;  there  must  be  four  outer  tubes 
communicating  with  one  another  at  the  corners;  there  may  be  one  or  more 
intermediate  cross-tubes  between  opposite  outer  tubes,  which  may  extend  be- 
tween either  pair  of  outer  tubes,  and  a  series  of  connecting  tubes  extending 
from  the  cross-tubes  to  the  adjacent  outer  tubes,  and,  when  two  or  more 
cross-tubes  are  used,  between  adjacent  cross-tubes.  The  particular  section 
shown  in  the  drawings,  by  way  of  illustration,  is  a  rectangular  quadrilateral 
composed  of  four  outer  tubes  B  B'  and  C  C\  of  which  the  pair  of  opposite 
tubes  B  B'  are  longer  than  the  other  pair  C  C,  so  that  the  section  ia  longer 
on  one  axis  than  on  the  other.  There  are  two  cross-tubes  E  E  which  extend 
between  the  pair  of  longer  outer  tubes  B  B*  and  are  therefore  parallel  with 
the  shorter  outer  ti'bes  C  C ;  and  finally  there  is  a  series  of  connecting  tubes 
D  which  extend  between  the  cross-tubes  E  E  and  the  opposite  outer  tubes 
O  C,  and  also  between  the  adjacent  tubes  E  E. 
This  is  shown  in  the  following  Fig.  A: 

The  substance  of  claim  1  is  embodied 
Just  as  fully,  when  there  is  one  cross- 
tube  E,  with  the  connecting  tubes  D 
extending  between  it  and  the  outer 
tubes  CO';  as  shown  in  the  follow- 
ing Fig.  B : 

It  is  also  embodied  in  a  section  in 
which  the  cross-tube  or  tubes  E  extend 
between  the  pair  of  shorter  outer  tubes 
C  C\  and  parallel  with  the  longer 
outer  tubes  B  B',  and  the  series  of 
connecting  tubes  D  extend  between  the 
cross-tube  and  the  opposite  outer  tubes 
B  B',  as  shown  in  the  following  Fig.  C : 
Claim  2  diifers  from  claim  1  par- 
ticularly in  the  respect  that  it  is  not 
limited  to  a  quadrilateral  formj  While 
it  includes  all  of  the  forms  shown 
above,  it  would  also  include  a  triangu- 
lar section,  having  three  outer  tubes. 
Claims  3  and  4  refer  to  means 
whereby  the  radiator  sections  are 
adapted  to  be  connected  with  other 
sections  in  the  same  plane,  so  that  the 
structure  may  be  extended  both  trans- 
versely and  longitudinally. 

Claim  3  relates  to  a  single  section, 
which  is  made  up  of  a  multiplicity  of 
communicating  tubes,  and  provided  at 
the  corners  with  openings  in  the  plane 
of  the  section  arranged  at  right  angles, 
one  to  the  other. 
Claim  3  is  as  follows: 
"A  radiator  section  composed  of  a 
flat  hollow  casting,  made  up  of  a  mul- 
tiplicity of  communicating  tubes,  and 
provided  at  the  corners  with  openings  in  the  plane  of  the  section,  arranged  at 
right  angles  one  to  the  other,  whereby  said  section  may  be  coupled  with  other 
sections  to  extend  the  radiator,  both  longitudinally  and  transversely." 
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Claim  4  recites,  in  addition  to  the  elements  of  claim  3,  the  combination 
with  similar  sections,  coupled  with  said  section,  through  the  openings  referred 
to  in  claim  3,  and  respectively  located  in  a  longitudinal  and  transverse  direc- 
tion with  reference  to  said  section. 

Claim  4  is  the  same  as  claim  3,  with  the  addition  as  follows : 
"In  combination  with  similar  sections,  coupled  with  said  section,  at  said  open- 
ings, and  respectively  located  in  a  longitudinal  and  transverse  direction  with 
reference  to  said  section." 

Defendants  Radiator  in  This  Suit. 


Emile  Schultze,  of  New  York  City,  and  Ernest  Howard  Hunter,  of 
Philadelphia,  Pa.,  for  appellant. 

D.  Walter  Brown,  of  New  York  City,  and  Henry  V.  Brown,  for  ap- 
pellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  in  this  case  brings  before  the  court  the  validity  of  complain- 
ant's patent,  and,  if  the  patent  is  valid,  then  the  question  of  the  de- 
fendant's infringement. 

It  is  the  complainant's  contention  that  the  patentee  gave  to  the  world 
the  first  wall  radiator  composed  of  units  capable  of  being  connected  to- 
gether to  extend  the  area  of  radiating  surface  over  a  wall.  The  com- 
plainant insists  that  there  is  a  substantial  and  effective  difference  be- 
tween a  floor  radiator  and  a  wall  radiator,  and  that  the  features  of 
construction  and  proportions  of  parts  which  render  the  patent  in  suit 
peculiarly  effective,  are  patentable  features  and  entitled  to  protection 
as  such. 

A  radiator  is  described  as : 

**A  device  for  delivering  the  heat,  steam  or  hot  water  admitted  to  its  in- 
terior to  the  air  of  the  room  or  compartment  which  it  is  desired  to  heat." 

It  is  the  function  of  a  radiator  to  transmit  the  heat,  which  is  sup- 
plied by  the  heating  medium  (steam  or  hot  water)  to  the  objects  which 
are  outside.  It  is  the  outside  surface  of  the  radiator  which  transmits 
the  heat  by  contact  with  the  air. 

The  art  of  warming  buildings  by  radiators,  located  in  rooms  to  be 

warmed,  and  connected  by  pipes  with  steam  and  hot  water  boilers,  has 

been  known  to  some  extent  for  many  years.    In  Hood's  Treatise  on 

Warming  Buildings,  published  in  London  in  1855,  mention  is  made  of 

132C.C.A.— 10 
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the  fact  that  Count  Rumford,  who  lived  from  1753  to  1814,  made  im- 
provements in  steam  heating  apparatus. 

The  appellant  complains  that  the  court  below  erred  in  holding  that 
claims  1  and  2  were  not  restricted  by  the  specification  and  drawings 
of  the  patent  in  respect  to  the  relative  sizes  of  the  outer  cross,  and  con- 
necting tubes,  of  which  the  radiator  sections  are  composed. 

The  opinion  of  the  court  below  in  respect  to  this  particular  matter 
is  as  follows: 

"There  was  a  prior  suit  brought  upon  this  patent  against  a  licensee  who, 
of  course,  could  not  deny  the  validity  of  the  patent  The  licensee  was  dealing 
In  a  radiator,  which  was  substantially  In  shape  like  the  radiator  described  In 
the  complainant's  patent,  except  that  Its  various  connecting  tubes  were  sub- 
stantially of  about  the  same  size.  In  that  case,  Judge  Buffington  originally 
held  on  a  motion  for  a  preliminary  Injunction,  that  the  defendant's  radiator 
was  substantially  the  same  as  the  complainants  radiator,  but  upon  final  hear- 
ing he  held  that,  In  view  of  the  prior  art,  the  complainant's  invention  was  a 
very  narrow  one,  and  that  the  claims  must  be  Interpreted  In  the  light  of  the 
specifications  and  drawings,  which  stated  and  showed  that  the  top  and  bot- 
tom tubes  were  larger  than  the  cross-tubes,  and  that  the  cross-tubes  were 
larger  than  the  small  intermediate  cross-tubes,  and  held  that  as  the  defend- 
ant's radiator  was  not  so  constructed  it  did  not  infringe.  Some  of  the  wit- 
nesses for  the  complainant  in  the  case  at  bar  lay  stress  on  the  fact  that,  as 
shown  in  the  drawings  and  described  In  the  specifications,  the  outside  tubes 
are  larger  than  any  of  the  Intermediate  tubes,  and  the  Intermediate  cross- 
tubes  are  larger  than  the  tubes  between  the  cross-tubes,  and  claim  that  such 
a  construction  is  Important  in  aid  of  the  rapid  diffusion  of  steam  throughout 
all  parts  of  the  radiator,  and  the  effective  expulsion  of  air  and  water  from 
the  radiator.  But  the  answer  to  all  these  assumptions  based  upon  the  dif- 
ferent sizes  of  the  tubes  shown  in  the  drawings  and  described  in  the  specifica- 
tions is  that  no  claim  Is  made  in  the  patent  of  any  invention  in  those  respects. 
The  first  and  second  claims  in  the  patent  apply  to  a  unitary  hollow  casting  con- 
sisting of  tubes,  and  if  the  claims  are  good  they  give  a  monopoly  of  the  use 
of  such  a  unitary  structure  with  tubes  of  any  size.  The  fact  that  the  specifi- 
cations describe  a  structure  with  tubes  of  different  sizes,  is,  of  course,  imma- 
terial. An  invention  described  in  specifications,  but  not  claimed,  Is  not  pro- 
tected by  a  patent  As  the  first  two  claims  are  drawn,  in  my  opinion,  they 
are  anticipated  by  the  patents  cited  and  by  the  condition  of  the  prior  art" 

We  cannot  agree  with  the  court  in  the  construction  placed  on  claims 
1  and  2.  In  his  specification  Fowler  set  forth  as  his  substantial  ad- 
vance in  the  art  the  fact  that  the  cross-tubes  of  his  radiator  are  of 
larger  size  than  the  connecting  tubes,  which  run  at  right  angles.  In 
.our  opinion  it  is  clear  that  these  relative  sizes  are  not  mere  preferential 
or  illustrative  constructions,  but  that  they  are  the  particular  features 
which  characterize  the  invention  and  are  embodied  in  the  claims  in  con- 
troversy.   The  patentee  states  in  his  specification : 

"The  sections  are  preferably  two  longitudinal  top  and  bottom  tubes  B  B\ 
united  by  two  end  tubes  G  C\  which  are  connected  by  a  series  of  smaller 
lon^tudlnal  tubes  D.  I  prefer  to  employ  Intermediate  cross-tubes  B  connect- 
ing the  tubes  B  B*  and  having  the  longitudi'nal  tubes  D  connecting  with  them. 
In  the  construction  shown  there  are  two  of  these  large  intermediate  cross- 
tubes  E  located  between  the  end  tubes  C  (7  and  dividing  the  small  longitudinal 
tubes  D  into  three  sets  or  series.  The  small  longitudinal  tubes  D  are  located 
at  sufficient  distance  apart  to  form  intermediate  openings  or  spaces  for  the 
circulation  of  air  between  them.  Each  section  thus  constructed  is  composed 
of  a  series  of  communicating  tubes,  forming  a  unitary  rectangular  hoUow 
frame." 
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We  think  that  the  word  "preferably"  refers  to  the  rectangular  shape 
and  not  to  the  relatively  "large  intermediate  cross-tubes"  and  the 
"small  longitudinal"  or  connecting  tubes.  In  this  we  find  ourselves 
fully  in  accord  with  the  position  taken  by  the  court  in  the  Third  Cir- 
cuit, and  we  agree  in  thinking  that  the  very  fact  that  the  two  sets  of 
intermediate  tubes  are  called  in  the  claims,  one  "cross-tubes"  and  in 
the  other  "connecting  tubes,"  shows  a  purpose  to  differentiate  them, 
and  that  the  only  ground  of  differentiation  is  found  in  the  figures  and 
specification  in  which  latter  the  cross-tubes  are  described  as  "large 
intermediate  tubes,"  and  the  connecting  tubes  as  "small  longitudinal 
tubes."  See  Fowler  &  Wolfe  Mfg.  Co.  v.  National  Radiator  Co.,  172 
Fed.  661, 663, 97  C.  C.  A.  187. 

There  will  be  found  in  the  specification  that  the  patentee  repeatedly 
states  that  the  horizontal  tubes  B  B'  C  C  are  large  and  the  series  of 
longitudinal  tubes  D  are  small.  He  also  states  that  as  tubes  of  the 
size  of  the  small  tubes  D  are  liable  to  offer  considerable  friction  to  the 
steam  or  water  traversing  them,  he  prefers  to  shorten  their  length  by 
the  interposition  of  the  intermediate  transverse  tubes  £.  But  the  state- 
ment in  the  specification  which  reads  "I  prefer  to  construct  the  section 
A  with  the  tubes  arranged  in  the  manner  described,"  refers,  as  we 
understand  it,  to  a  section  which  is  longer  horizontally  than  vertically. 

[1  ]  We  cannot  understand  why  the  court  below  should  have  reached 
the  conclusion  that  an  invention  described  in  the  specification  but  not 
included  in  the  "claims"  cannot  be  protected  by  a  patent.  We  regard 
the  law  as  well  established  that  the  claims  of  a  patent  are  to  be  con- 
strued in  the  light  of  the  specification.  It  is  quite  true  that  the  claims 
fix  the  extent  of  the  protection  furnished  by  the  patent.  McClain  v. 
Ortmayer,  141  U.  S.  419,  12  Sup.  Ct.  76,  35  L.  Ed.  800;  Sutter  v. 
Robinson,  119  U.  S.  530,  7  Sup.  Ct.  376,  30  L.  Ed.  492 ;  Burns  v.  Mey- 
er, 100  U.  S.  671,  25  L.  Ed.  738.  But  it  is  equally  true  that  the  speci- 
fication may  be  referred  to  for  the  purpose  of  limiting  the  claim  al- 
though not  available  for  expanding  it.  McClain  v.  Ortmayer,  supra. 
Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording  Co.  (C.  C.)  169 
Fed.  807,  813  (1909).  In  Howe  Machine  Co.  v.  National  Needle  Co., 
134  U.  S.  388,  10  Sup.  Ct.  570,  33  L.  Ed.  963,  Mr.  Chief  Justice  Ful- 
ler, writing  the  opinion  of  the  court,  said : 

"Doubtless  a  claim  Is  to  be  construed  in  connection  with  the  explanation 
contained  in  the  specification  and  it  may  be  so  drawn  as  in  effect  to  make  the 
specification  an  essential  part  of  it;  but,  since  the  inventor  must  particu- 
larly specify  and  point  out  the  part,  improvement,  or  combination  which  he 
claims  as  his  own  invention  or  discovery,  the  specification  and  drawings  are 
usually  looked  at  only  for  the  purpose  of  better  understanding  the  meaning  of 
the  claim,  and  certainly  not  for  the  purpose  of  changing  it  and  making  it 
different  from  what  it  is." 

We  recognize  the  full  force  and  effect  of  this  statement  of  the  law 
and  do  not  believe  that  we  are  going  contrary  to  its  true  meaning  in 
holding  that  there  can  be  read  into  the  claims  in  this  suit  the  qualifi- 
cation found  in  the  specification  that  the  tubes  D  are  smaller  than  the 
others.  By  reading  this  qualification  into  the  claims,  they  are  made 
narrower  and  not  broader. 
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In  Duncan  v.  Stockham,  204  Fed.  781,  123  C.  C.  A.  133  (1912)  the 
court  in  the  Seventh  Circuit  said : 

*^Tlie  claim  in  suit  does  not  name  all  the  various  means  shown  in  the  speci- 
fications  and  drawings  for  connection  of  the  means  or  elements  named  therein 
to  make  them  operative  in  the  combination;  but  we  believe  the  claim  is, 
nevertheless,  sufficient  for  enforcement,  on  reference  to  the  specifications,  it 
is  to  be  interpreted  to  include  such  connections  and  relations  of  the  several 
means  of  the  combination  which  are  named,  as  implied  therewith  to  make 
them  operative,  in  conformity  with  the  specl fications." 

In  Consolidated  Roller  Mill  Co.  v.  Walker,  138  U.  S.  124,  11  Sup. 
Ct.  292,  34  L.  Ed.  920  (1890),  the  Supreme  Court  declared  it  saw  no 
reason  to  doubt  the  correctness  of  the  following  statement  made  by 
the  court  below : 

**To  understand  the  nature  of  the  invention  intended  to  be  covered  by  the 
first  claim,  resort  must  be  had  to  the  specification,  and  we  there  find  that  the 
'swivel  boxes'  are  essential  to  the  contemplated  greater  movement  at  one  end 
of  the  shaft  than  at  the  other,  whereby  Is  effected  *the  tightening  of  the  belt 
or  belts  at  one  side  of  the  machine,  without  disturbing  those  at  the  other.* 
This  is  apparent  on  the  face  of  the  paragraph  hereinbefore  quoted  at  length ; 
and  the  expert  testimony  is  direct  and  convincing,  that,  to  the  practical  work- 
ing of  the  described  device  as  a  belt  tightener,  this  swlveling  feature  is  In- 
dispensable. Without  the  swiveled  boxes  Gray  would  not  have  'independently 
adjustable  bearings/  True,  those  boxes  are  not  expressly  mentioned  in  the 
claim,  but  we  think  they  are  to  be  regarded  as  entering  therein  by  necessary 
implication,  for  the  reason  just  stated,  as  well  as  by  force  of  the  words  *as 
shown.'  Moreover,  the  prior  state  of  the  art  would  limit  the  claim  to  the  spe- 
cific organization  shown  and  described.** 

So  in  a  number  of  cases  the  Supreme  Court  has  sustained  the  valid- 
ity of  a  patent  which  otherwise  might  have  been  invalid  by  importing 
into  the  claim  the  particulars  of  the  specification.  See  Seymour  v.  Os- 
borne, 11  Wall.  516,  547,  20  L.  Ed.  33  (1870) ;  The  Corn  Planter  Pat- 
ent, 23  Wall.  181,  218,  23 1.  Ed.  161  (1874);  Westinghouse  v.  Boyden 
Power  Brake  Co.,  170  U.  S.  537,  558,  18  Sup.  Ct.  707,  42  L.  Ed.  1136 
<1897) ;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  U.  S.  403,  432,  22 
Sup.  Ct.  698,  46  L.  Ed.  968  (1901). 

[2]  The  District  Judge  held  that  the  cross-tubes  B  in  the  Fowler 
patent  served  no  other  function  than  that  of  radiating  elements.  In 
this  view  he  agreed  with  the  opinion  of  the  primary  examiner  in  the 
Patent  Office.  The  testimony  of  the  experts  does  not,  however,  in  our 
opinion,  support  the  conclusion.  The  professor  of  experimental  en- 
gineering in  Cornell  University,  who  testified  that  he  had  studied  the 
underlying  principles  relating  to  the  art  of  heating  and  had  given  spe- 
cial attention  to  the  use  and  efficiency  of  radiators,  was  questioned  con- 
cerning the  following  statements  in  the  specification  in  the  Fowler 
Patent: 

"The  small  tubes  are  perfectly  made  of  an  area  substantially  equal  to  that 
of  a  one-inch  pipe;  but  as  tubes  of  that  size  are  liable  to  offer  considerable 
friction  to  the  steam  or  water  traversing  them,  I  prefer  to  shorten  their  length 
by  the  interposition  of  the  intermediate  transverse  tubes  E" 

His  testimony  in  reply  was  as  follows : 

**It  is  a  well-known  fact  that  if  the  friction  is  lessened  in  the  flow  of  any 
fluid  through  a  pipe,  that  the  forces  which  act  to  move  the  fluid  would  pro- 
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duce  a  greater  velocity,  or,  in  other  words,  thereby  increase  the  circulation. 
This  statement  then  in  effect,  explains  how  the  cross-tubes  EE  increase  cir- 
culation by  reducing  the  friction.  The  increase  of  circulation  tends  to  re- 
move the  air  from  the  radiator,  which  is  usually  found  in  considerable  vol- 
umes in  both  water  and  steam  and  which  prevents,  in  a  large  measure,  the  at- 
tainment of  a  uniform  temperature  throughout  the  radiator.  The  obvious 
effect,  then,  of  the  Improved  circulation,  is  a  uniform  temperature  through- 
out every  portion  of  the  radiator,  and  this  condition  the  specifications  indi- 
cate as  in  a  measure  due  to  the  transverse  or  cross-tubes  BE.'* 

Another  witness,  a  graduate  of  Yale  University,  who  had  been  for 
several  years  an  assistant  examiner  in  the  United  States  Patent  Office 
and  was  at  the  time  of  the  trial  a  mechanical  and  electrical  engineer, 
who  was  familiar  with  the  subject  of  radiators  and  who  had  had  wide 
experience,  having  been  for  ten  years  associated  with  one  of  the  prom- 
inent companies  engaged  in  the  business  of  manufacturing  and  install- 
ing steam  heating  apparatus  for  railway  cars,  was  also  examined  on 
the  same  subject.  His  testimony  need  not  be  set  out  at  length.  It 
suffices  to  say  that  it  was  in  entire  accord  with  that  of  the  witness  to 
whose  testimony  we  have  referred.  There  is  nothing  in  the  record 
that  we  have  been  able  to  find  which  contradicts  the  testimony  of  these 
witnesses.  And  irrespective  of  their  testimony  we  should  be  inclined 
to  the  opinion  which  they  have  expressed.  The  examiners  in  chief  in 
the  Patent  Office  thought  that  the  cross-tubes  had  another  function  than 
that  of  mere  radiating  elements  and  that  they  possessed  specific  utili- 
ties and  were  clearly  patentable.  We  think  the  testimony  clearly  sus- 
tains the  conclusion.  The  primary  functions  of  the  cross-tubes  are 
twofold:  First,  their  action  on  internal  circulation  in  facilitating  the 
discharge  of  air  and  water  of  condensation ;  and,  second,  their  action 
on  external  circulation  in  directing  the  air  currents  which  pass  over 
the  radiating  surface.  They  increase  the  efficiency  of  the  radiating 
unit,  not  by  the  mere  addition  of  radiating  surface,  but  by  aiding  the 
internal  circulation  of  the  steam  and  the  external  circulation  of  the  air. 

The  court  below  was  of  the  opinion  that  the  first  two  claims  had  been 
long  anticipated  in  the  prior  art.  A  patentee's  claim  to  an  invention 
is  anticipated  when  it  appears  that  another  made  the  invention  before 
the  date  when  the  patentee  made  it.  And  to  authorize  the  allowance 
of  a  patent  it  is  of  course  necessary  that  there  should  be  a  substantial 
difference  in  principle  from  prior  inventions.  But  nothing  can  be  re- 
garded as  an  anticipation  which  is  not  a  full  and  complete  disclosure 
of  the  invention  to  the  public  such  as  will  enable  those  skilled  in  the 
art  to  make  and  use  it.  It  is  well  settled  that  to  amount  to  anticipa- 
tion, the  two  things  accomplish  the  same  purpose  by  substantially  the 
same  means  operating  in  substantially  the  same  way. 

When  the  Fowler  patent  was  before  the  court  in  the  Third  Circuit 
in  Fowler  &  Wolfe  Mfg.  Co.  v.  National  Radiator  Co.,  172  Fed.  661, 
97  C.  C.  A.  187  (1909),  it  was  not  necessary  to  pass  upon  the  validity 
of  the  patent.  That  suit,  like  this,  was  for  an  infringement,  but  the 
defendant  was  a  licensee  in  the  former  suit  and  under  the  circumstanc- 
es the  validity  of  the  patent  was  not  one  which  could  be  properly 
raised.  But  in  the  present  suit  the  validity  of  the  patent  is  directly 
involved. 
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The  District  Judge,  in  holding  that  the  Fowler  patent  had  been  an- 
ticipated in  the  prior  art,  stated  that  the  first  two  claims  were  for  a 
structure  which  was  shown  substantially  in  the  prior  patents  of  Reed, 
Safford,  Wood,  and  in  the  Bundy  Pyro  wall  radiators.  And  that  it 
was  also  suggested  "in  the  somewhat  analogous  art  of  boiler  making 
in  the  boiler  used  as  a  radiator  in  the  Exeter  Machine  Works." 

In  the  Reed  patent,  No.  347,127,  August  10,  1886,  we  are  unable  to 
discover  the  combination  of  parts  which  is  found  in  the  patent  in  suit. 
It  is  a  radiator  composed  of  sections  of  the  loop  form,  having  a  central 
vertical  tube  connected  with  the  outer  tube  by  short  hollow  bosses. 
One  of  the  defendant's  experts  found  in  it  an  anticipation  of  claims 
1  and  2  of  the  Fowler  patent.  He  does  not  appear  to  be  sustained  in 
this  conclusion  by  any  other  expert  on  either  side.  The  Reed  radiator 
has  three  vertical  tubes,  the  middle  one  appearing  to  be  somewhat  lar- 
ger than  the  other,  the  latter  being  about  the  same  size  as  the  header 
tube.  But  there  is  nothing  in  the  Reed  patent  which  shows,  describes, 
or  even  suggests  the  intermediate  cross-tubes  and  the  series  of  con- 
necting tubes  which  we  find  in  the  patent  in  ^uit ;  nor  is  there  revealed 
a  structure  in  which  the  parts  would  have  the  same  functions  and  oper- 
ate to  produce  the  high  efficiency  attained  in  the  Fowler  patent.  There 
is  nothing  to  induce  perfect  circulation  and  uniform  temperature  as 
in  the  patent  in  suit. 

In  the  Safford  patent.  No.  355,216,  December  28,  1886,  we  also  fail 
to  discover  the  combination  of  parts  which  the  complainant  claims. 
The  Safford  radiator,  like  the  Fowler  and  Reed  radiators,  is  composed 
of  sections.  It  consists  of  a  series  of  vertical  radiating  tubes.  These 
vertical  tubes  are  four  in  number  and  as  the  specification  states  are 
connected  between  the  top  and  base  portions  by  short  horizontal  tubes. 
The  short  horizontal  tubes  "form  braces  which  strengthen  the  vertical 
radiating  tubes,"  and  also  form  communications  between  the  series  of 
vertical  tubes.  There  is  nothing,  as  it  seems  to  us,  in  the  Safford  spe- 
cification or  claims  which  sug:gests  the  group  of  tubes  D  in  the  Fowler 
patent.  The  Safford  patent  is  for  an  ordinary  form  of  floor  radiator. 
The  arrangement  is  materially  different  from  that  of  the  Fowler  pat- 
ent. In  the  latter  the  sections  are  constructed  with  large  outer  or 
peripheral  tubes  and  similar  large  cross-tubes  to  serve  as  the  conduct- 
ing and  quick  distributing  means,  together  with  the  groups  of  small 
tubes  set  into  the  several  panels  formed  by  the  larger  ones  and  opening 
into  the  large  ones  at  both  ends. 

In  the  Wood  patent.  No.  176,915,  May  2,  1876,  there  is  not  shown  a 
radiator  having  large  outer  tubes,  a  large  cross-tube  and  a  series  of 
small  connecting  tubes.  But  the  tubes  are  all  of  the  same  size.  In  the 
Fowler  patent  the  relative  dimensions  of  the  tubes,  as  well  as  their 
number  and  arrangement,  is  essential  to  enable  it  to  perform  its  func- 
tions and  to  accomplish  its  advantages.  The  three  short  connections 
of  the  Wood  radiator  are  not  at  all  the  equivalent  of  the  series  of 
small  connecting  radiating  tubes  of  the  Fowler  radiator.  They  are  not 
designed  for,  neither  are  they  capable  of  performing,  the  same  func- 
tions. Wood  states  specifically  that  his  radiator  is  constructed  so  as 
to  allow  for  the  free  expansion  and  contraction  of  the  different  parts 
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of  the  radiator  without  impairing  the  joints.  This  is  not  in  harmony 
with  the  idea  of  Fowler.  As  we  have  already  stated  the  idea  of  the 
patent  in  suit  is  a  construction  such  as  to  induce  perfect  circulation  and 
uniform  temperature.  A  construction  of  the  Fowler  radiator  needs  no 
allowance  for  the  free  expansion  and  contraction  of  the  different  parts* 

In  the  Bundy  Pyro  patent  the  radiator  consists  of  a  tubular  section 
having  headers  at  the  top  and  bottom  connected  by  a  series  of  vertical 
tubes.  There  are  solid  brace  pieces,  or  bosses,  between  the  vertical 
tubes,  but  no  cross-tubes  or  connection  between  them.  There  are  no 
large  outer  vertical  tubes  with  a  cross-tube  between  opposite  outer 
tubes  and  a  series  of  connecting  tubes  between  the  cross-tube  and  the 
outer  tubes.  Moreover,  the  crosspieces  between  the  vertical  tubes  are 
merely  solid  braces  and  can  have  no  effect  whatever  upon  the  circula- 
tion. This  fact  alone  is  sufficient  to  show  that  a  fundamental  difference 
exists  between  the  Bundy  and  the  Fowler  radiators.  It  is  perfectly  ob- 
vious that  the  Bundy  radiator  does  not  embody  the  features  of  the 
Fowler  radiator. 

We  pass  on  to  a  consideration  of  the  Exeter  sectional  boiler  to  which 
the  court  below  alluded  in  its  opinion.  It  is  a  steam  boiler  for  gener- 
ating steam  composed  of  a  series  of  cast  iron  sections.  They  have 
been  manufactured  under  the  Brayton  patent.  No.  53,399  granted  in 
1866.  It  is  claimed  that  some  of  these  boiler  sections  were  used  as 
wall  radiators  and  that  they  embody  in  all  material  respects  the  con- 
struction described  in  claims  1  and  2  of  complainant's  patent.  We  are, 
however,  unable  to  discover  that  these  boiler  sections  embody  the  con- 
struction of  the  claims  of  the  Fowler  patent,  or  that  there  is  anything 
which  in  the  slightest  degree  suggests  the  relative  dimensions  of  the 
tubes  which  are  necessary  to  produce  the  results  attained  under  the 
latter  patent.  There  are  no  large  outer  tubes  and  large  cross-tubes  E 
of  the  Fowler  patent  with  a  series  of  relatively  small  connecting  tubes 
D,  such  as  are  essential  in  the  Fowler  radiator.  If  we  were  to  attempt 
to  consider  the  central  cross  portion  as  the  cross-tube  of  the  Fowler 
patent  and  the  vertical  portions  as  the  connecting  tubes,  we  should  be 
constrained  to  abandon  the  idea  by  the  fact  that  these  parts  are  all  of 
substantially  the  same  dimensions.  The  functions  and  effects  of  the 
Exeter  boiler  section  when  used  as  a  radiator  are  essentially  different 
from  the  structure  claimed  in  the  patent  in  suit.  In  the  Exeter  section 
the  cross-section  of  the  space  on  the  interior  of  the  radiator  between  the 
vertical  tubes  was  2%  inches  by  2^^/i6  inches,  and  the  cross-section 
of  the  space  on  the  interior  between  the  end  of  the  vertical  tubes  was 
2%  by  2%  inches.  It  is  manifest  that  these  dimensions  as  well  as  the 
section  itself  indicate  the  absence  of  the  tubular  construction  which 
characterizes  the  structure  of  the  patent  in  suit.  The  dimensions  are 
not  such  as  to  induce  circulation  or  to  provide  an  efficient  relation  be- 
tween heating  surface  and  area.  The  absence  of  tubular  construction 
in  the  Exeter  section  prevents  circulation.  There  would  be  simply  a 
body  of  steam  and  possibly  air  over  the  water  without  any  marked 
circulation  of  any  character,  and  certainly  none  substantially  similar  to 
the  circulation  attained  in  the  Fowler  patent.    We  are  wholly  unable 
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to  discover  that  the  Exeter  boiler  in  any  way  affects  the  novelty  of  the 
Fowler  construction. 

The  opinion  of  the  District  Judge  contains  no  allusions  to  the  Back- 
us patents  and  perhaps  it  is  unnecessary  for  us  to  allude  to  them.  The 
Backus  patents,  however,  were  granted  June  29,  1886.  Patent  No. 
344,512  provides  for  a  device  intended  for  generating  steam  by  the 
heat  of  gas  in  a  radiator  placed  in  a  fire  place.  Patent  No.  344,511 
relates  to  a  combined  heating  and  cooking  device.  As  described  in  the 
specifications : 

*'Tlie  object  of  the  liivention  is  to  provide  a  household  article  which  will 
be  valuable  as  a  heating  stove,  a  cooking  stove^  a  boiler  and  steam  radiator, 
and  an  ornament  for  a  room." 

The  radiator  of  the  Backus  patent  No.  344,512  does  not  have  the 
same  kind  of  circulation  as  the  radiator  of  the  patent  in  suit.  And  it 
does  not  have  the  same  structure  as  there  are  no  large  cross-tubes  con- 
necting the  other  tubes.  It  operates  in  a  different  manner  and  does  not 
produce  the  same  result.  And  what  has  been  said  of  No.  344,512  may 
be  said  also  of  No.  344,511.  The  latter  does  not  differ  in  type  from 
the  former  It  would  unduly  extend  the  limits  of  this  opinion  for  us 
to  refer  in  detail  to  each  of  the  23  prior  patents  to  which  the  attention 
of  the  court  below  was  invited  and  which  we  find  fully  described  in 
the  record.  An  examination  into  these  various  devices  has  failed  to 
convince  us  that  claims  1  and  2  of  the  patent  in  suit  are  invalid  because 
of  an3rthing  to  be  found  in  the  prior  art. 

An  examination  of  the  prior  art  as. disclosed  in  the  record  has  how- 
ever convinced  us,  as  the  court  in  the  Third  Circuit  was  convinced 
when  this  patent  was  before  it  in  the  case  before  mentioned,  that  the 
invention  of  the  patent  in  suit  is  a  narrow  one. 

Claims  3  and  4  stand  upon  a  different  footing  from  claims  1  and  2 
and  we  must  hold  them  to  be  void.  They  merely  provide  old  means 
for  coupling  the  sections  when  they  are  laid  together.  Everything  in 
claims  3  and  4  except  the  coupling  devices,  including  the  holes  as  part 
of  the  coupling  device,  is  shown  in  claims  1  and  2,  for  it  is  manifest 
that  the  "unitary  radiator  section"  is  susceptible  of  indefinite  multipli- 
cation. The  single  new  feature  contained  in  claims  3  and  4,  that  of 
coupling  the  sections,  is  not  patentable  invention. 

We  pass  now  to  consider  whether  the  proofs  show  that  the  patent 
in  suit  has  been  infringed  by  the  defendant.  The  bill  alleges  that  the 
defendant  against  the  will  of  the  complainant  and  in  violation  of  its 
rights  has  infringed  upon  letters  patent  609,800  **by  selling,  since  the 
date  of  the  said  letters  patent,  radiators  substantially  the  same  in  con- 
struction and  operation  as  in  the  said  letters  patent  are  described,  and 
is  now  so  engaged  in  offering  for  sale  and  selling  the  same  *  *  * 
to  the  great  gain  and  profit  of  the  defendant  and  to  the  great  loss  and 
injury  of  your  Orator." 

The  proofs  establish  the  fact  to  our  satisfaction  that  the  defendant's 
radiator  possesses  the  same  functions  and  effects  which  the  complain- 
ant's radiator  possesses  and  which  are  specified  in  claims  1  and  2  of 
the  patent  in  suit.  We  insert  a  drawing  illustrating  the  defendant's 
radiator. 
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If  we  compare  the  above  drawing  with  the  drawing  herein  before 
inserted  of  the  patent  in  suit,  it  is  quite  evident  we  thirl:  that  the  outer 
tubes  of  the  defendant's  radiator  are  B  B'  C  C  of  the  patent  in  suit ; 
that  the  tubular  passageway  cut  through  the  intersecting  tubes  and 
made  steam  tight  by  the  tubular  bosses  is  cross-tube  E  of  the  patent 
in  suit ;  that  tfie  remaining  tubes  are  concededly  radiating  tubes,  ar- 
ranged in  panels  in  series,  and,  since  it  does  not  seem  to  be  disputed 
that  they  are  smaller  than  B  B'  C  C  and  B,  they  are  the  tubes  D  of 
the  patent. 

In  conclusion  it  may  be  remarked  that  the  defendant's  own  conduct 
seems  to  indicate  that  it  is  fully  aware  of  the  meritorious  character  of 
the  complainant's  invention  in  making  these  panel  series  of  small  di- 
ameter. If  there  be  no  merit  in  these  relative  proportions,  as  defend- 
ant contends,  it  impresses  us  as  strange  that  defendant  insists  on  mak- 
ing its  series  of  radiating  tubes  of  smaller  diameter  than  the  B,  C,  etc., 
of  the  patent. 

The  decree  is  reversed,  with  the  direction  to  grant  a  perpetual  in- 
junction as  prayed,  and  that  an  accounting  be  had  as  to  claims  1  and 
2  of  the  patent  in  suit  which  we  hold  infringed  by  the  defendant  com- 
pany, and  that  the  complainant  recover  its  costs. 


(215  Fed.  915) 

WALLERSTBIN  et  al.  v.  S.  LIEBMANN'S   SONS  BREWING  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  27,  1914.) 

No.  294. 

Patents  (§  328*) — ^Validity  and  Infringement — Pbocess  of  Treating  Beer. 
The  Wallersteln  patents,  No.  995,820,  for  beer  and  method  of  prepar- 
ing same,  and  No.  995,824,  for  method  of  treating  beer  or  ale,  the  pro- 
cess being  for  the  purpose  of  making  beer  chill-proof  and  stable,  held  not 
anticipated,  valid,  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  by  Max  Wallerstein  and  Leo  Wallerstein  against  the  S.  Lieb- 
mann's  Sons  Brewing  Company.  Decree  for  complainants,  and  de- 
fendant appeals.    Affirmed. 

The  following  is  the  statement  of  facts  and  opinion  of  the  District 
Court,  by  Veeder,  District  Judge : 

Action  by  Max  Wallerstein  and  Leo  Wallerstein,  trading  as  a  copartnership 
mider  the  name  of  American  Burtonizing  Company,  against  S.  Liebmann's 
Sons  Brewing  Company,  for  infringement  of  letters  patent  No.  995,820,  for 
beer  and  method  of  preparing  same,  granted  to  Leo  Wallerstein  June  20,  1911, 
and  of  letters  patent  No.  995,824,  for  method  of  treating  beer  or  ale,  granted 
to  Leo  Wallerstein  on  the  same  date. 

The  claims  of  patent  No.  995,820  relied  upon  are: 

•*1.  As  a  new  article  of  manufacture,  a  beer  or  ale  characterized  by  its  capa- 
bility of  remaining  clear  when  chilled  subsequent  to  pasteurization,  by  its  high 
degree  of  stability  at  ordinary  temperatures,  and  by  the  presence  therein.  In 
the  described  state  of  activity,  of  a  proteolytic  enzym  active  in  slightly  acid 
media. 

*For  other  cases  see  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rcp'r  Indexes 
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"2.  In  the  art  of  brewing,  the  step  which  consists  In  adding  to  the  beer  or 
ale,  subsequent  to  the  cooling  of  the  wort,  a  proteolytic  enzym  active  in 
slightly  acid  media,  such  enzym  being  added  In  proportions  and  under  condi- 
tions to  remain  in  the  finished  beer  In  the  described  state  of  activity,  and  to 
render  the  beer  chill-proof  and  more  stable  at  ordinary  temperatures. 

"3.  In  the  art  of  brewing,  the  step  which  consists  in  adding  to  the  beer  or 
ale,  subsequent  to  the  cooling  of  the  wort,  a  proteolytic  enzym  active  in 
slightly  acid  media,  such  enzym  being  added  in  proportions  and  under  con- 
ditions to  remaJbi  In  the  finished  beer  in  the  described  state  of  activity  and  to 
render  the  beer  chill-proof  and  more  stable  at  ordinary  temperatures,  and 
subsequently  pasteurizing." 

The  claims  of  patent  No.  d95,824  relied  upon  are: 

"1.  In  the  art  of  brewing,  the  step  which  consists  in  adding  to  beer  or  ale, 
before  bottling,  a  proteolytic  enzym  derived  from  the  gastric  secretions  ot 
mammals. 

"2.  In  the  art  of  brewing,  the  step  which  consists  in  adding  to  beer  or  ale  a 
proteolytic  enzym  derived  from  the  gastric  secretions  of  mammals,  and  subse- 
quently pasteurizing." 

The  development  of  the  bottling  industry  brought  about  a  change  in  the 
method  of  consumption  of  beer.  Instead  of  being  served  from  the  keg,  or  at 
all  events  within  a  short  time  after  leaving  the  brewery,  it  was  shipped  long 
distances  and  kept  for  considerable  periods  of  time.  When  thus  kept,  even  at 
ordinary  temperatures,  beer  tends,  from  a  lack  of  stability,  to  become  hazy 
and  cloudy,  and  to  deposit  a  sediment  But  in  this  country  it  is  customary 
to  drink  bottled  beer  very  cold.  This  chilling  causes  brilliant  beers  or  spar- 
kling ales  to  lose  their  brilliancy  and  to  become  hazy  and  cloudy.  It  was  soon 
found  that  under  conditions  of  long  shipment  and  storage  the  most  carefully 
brewed  beer  developed  micro-organic  growths.  To  eliminate  this  brewers 
adopted  the  practice  of  pasteurization ;  that  is,  the  beer  in  bottles  was  sub- 
jected to  a  temperature  or  from  140'  to  150°  F.  for  about  half  an  hour.  But 
while  pasteurization  prevented  the  growth  of  micro-organisms,  pasteurized 
beer  was  found  to  be  particularly  sensitive  to  cold  and  unstable.  There  re- 
main in  the  beer  after  steaming  certain  substances  of  an  albuminous  nature, 
which,  while  invisible  at  the  time  of  steaming  because  dissolved,  are  slowly 
affected  by  a  number  of  causes  and  become  less  readily  soluble,  especially  at 
low  temperatures,  finally  causing  haziness  or  sedimentation  and  thus  render- 
ing the  beer  unsightly  and  unpresentable. 

The  production  of  stable  and  chill-proof  beer  was  therefore  a  problem  of 
vital  Importance  to  brewers.  The  evidence  leaves  no  doubt  of  the  reality  of 
the  problem  or  of  the  difficulty  involved  in  its  solution.  What  is  the  cause 
of  the  precipitation  of  albuminoids  in  finished  bottled  beer,  despite  normal 
treatment  in  brewhouse  and  cellar?  Is  the  precipitation  due  to  chemical  or 
mechanical  causes,  or  is  it  to  the  result  of  enzym  action?  All  the  technical 
skill  of  the  trade  was  directed  to  these  questions.  It  came  to  be  generally  as- 
sumed that  the  failure  to  produce  chill-proof  and  stable  beer  was  due  to  the 
behavior  of  the  albuminoids,  but  very  little  was  really  known  about  such  sub- 
stances. It  is  sufficient' to  say  that  no  solution  was  found,  and  brewmasters 
remained  in  Ignorance  of  the  cause  of  the  precipitation  which  rendered  beer 
unstable  and  sensitive  to  cold.  The  chemical  action  is  still  unknown,  but  the 
problem  of  producing  chill-proof  and  stable  beer  has  been  solved  by  the  com- 
plainants. 

The  patents  in  suit  produce  chill-proof  and  stable  beer  by  adding  to  the  beer 
at  the  proper  stage  a  minute  quantity  of  a  proteolytic  enzym  active  in  an  acid 
medium.  Proteolytic  enzyms  are  divided  into  classes  according  to  the  medium 
in  which  they  act,  that  is,  whether  acid,  neutral,  or  alkaline.  The  patents  in 
suit  refer  to  four  proteolytic  enzyms  active  in  acid  medium ;  pepsin,  an  animal 
enzym  obtained  from  the  stomach  of  pigs;  papain,  an  enzym  derived  from 
the  pawpaw;  bromelin,  a  vegetable  enzym  derived  from  the  pineapple,  and 
malt  peptase,  derived  from  malt.  Enzyms  suitable  for  the  purpose  described 
are  widely  distributed  in  the  vegetable  and  animal  kingdom,  and  are  readily 
prepared  in  concentrated  form  by  known  methods. 

The  procedure  by  which  proteolytic  enzyms  active  in  an  acid  medium  are 
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employed  for  the  purpose  of  chill-proofing  and  stabilizing  beer  is  exceedingly 
simple,  and  Is  specifically  set  forth  In  the  patents  In  suit:  "According  to  the 
present  process,  there  Is  added  to  the  beer  at  any  suitable  stage  of  the  brew- 
ing, that  is  to  say,  at  any  period  subsequent  to  the  cooling  of  the  wort,  and 
usually  after  the  conclusion  of  the  main  fermentation,  a  proportion  of  proteo- 
lytic enzyms  active  in  slightly  acid  media  sufficient  to  modify  the  protelds 
contained  in  the  beer  in  such  manner  that  they  will  not  be  precipitated  upon 
chilling  subsequent  to  pasteurization,  the  beer  being  rendered  chill-proof  in 
the  sense  that  It  is  capable  of  remaining  brilliant  even  when  kept  upon  Ice 
for  a  considerable  time.  In  practice  it  has  been  found  advantageous  In  most 
cases  to  add  the  enzyms  to  the  clarified  beer  shortly  before  bottling.  During 
the  pasteurization  which  follows  the  bottling,  the  enzyms  become  active,  and 
those  proteids  which  would  cloud  the  beer  when  chilled  are  so  modified  by 
the  proteolysis  that  the  resulting  beer  will  remain  clear  and  brilliant,  being 
no  longer  sensitive  to  cold/' 

The  patents  point  out  specifically  that  as  a  general  rule:  "An  enzym,  ex- 
hibiting an  activity  of  i/cooo,  may  be  employed  in  the  proportion  of  1  to  5 
grams  per  barrel  of  31  gallons  of  beer  or  ale,  the  proportion  being  Increased 
or  diminished  ac(?ordlng  as  the  activity  of  the  preparation  may  vary  from  the 
above  standard,  and  according  to  the  percentage  of  coagulable  albuminoids 
contained  in  the  beer." 

The  patents  further  state  that  care  should  be  taken  not  to  employ  an  ex- 
cessive amount  of  enzym,  as  "the  addition  of  the  cnzym  preparation  in  ex- 
cessive proportions  may  render  the  beer  again  sensitive  to  cold."  The  rea- 
son why  the  enzyms  are  to  be  added  after  the  wort  has  been  boiled  and  cooled 
Is  because  such  enzyms  are  destroyed  at  temperatures  around  168°  F.  The 
record  shows  that  the  usual  temperature  for  the  pasteurization  of  beer  is  from 
140  to  145'  F.  at  which  temperature  the  enzyms  are  active.  The  patent  makes 
it  very  clear  that  the  enzyms  used  should  be  "such  as  are  not  destroyed  or 
rendered  permanently  Inactive  by  subjection  to  the  usual  temperatures  of 
pasteurization." 

The  precise  chemical  action  of  proteolytic  enzyms  on  proteins  is  complex 
and  not  fully  understood.  It  is  unimportant,  for  the  purposes  of  this  case, 
to  examine  the  various  theories.  The  material  consideration  Is  that  It  Is  an 
undisputed  fact  that  proteolytic  enzyms  active  In  an  acid  medium,  when  added 
to  beer  in  proper  quantity  at  the  proper  stage  of  the  brewing  process,  render 
the  beer  chill-proof  and  stable.  The  evidence  shows  abundant  recognition  of 
the  scientific  discovery  made  by  the  complainants,  and  its  extensive  use  Is 
proof  of  its  utility. 

The  patents  in  suit  make  it  clear  that  the  invention  relates  to  the  manu- 
facture of  lager  beers  and  brilliant  ales,  such  beers  and  ales  alone  being  in- 
juriously affected  by  the  haziness  or  turbidity  produced  by  chilling  or  by  long 
keeping  at  ordinary  temperatures.  The  specifications  of  the  two  patents  are 
identical:  the  claims  were  originally  included  in  one  application,  and  were 
made  in  separate  applications  by  direction  of  the  Patent  Ottlce.  Claim  1  of 
patent  No.  995,820  covers  a  beer  or  ale  which  Is  stable  and  chlU-proof  after 
pasteurization,  these  qualities  having  been  produced  by  the  addition  to  the 
beer  at  the  proper  stage  of  the  brewing  process  of  proteolytic  enzyms  active 
In  an  acid  medium.  Claims  2  and  3  of  this  patent  cover  the  process  of  pro- 
ducing the  beer  or  ale  of  claim  1,  which  consists  In  adding  to  the  beer  subse- 
quently to  the  cooling  of  the  wort  a  proteolytic  enzym  which  Is  active  In  a 
slightly  acid  medium  in  the  proper  proportions  to  efl!ect  the  result  described. 
These  two  claims  differ  from  each  other  only  In  that  claim  3  includes  the  step 
of  pasteurizing  which  Is  not  specifically  set  forth  In  claim  2.  Patent  No. 
905,824  covers  a  process  which  Is  specific  to  the  generic  process  of  the  other 
patent.  The  'two  claims  in  issue  cover  the  art  of  producing  a  chill-proof  and 
stable  beer  by  adding  before  bottling  a  proteolytic  enzym  derived  from  the 
gastric  secretions  of  mammals,  1.  e.,  as  the  specification  makes  clear,  pepsin. 
These  two  claims  differ  only  that  claim  2  Includes  the  step  of  pasteurizing. 

Since  the  evidence  satisfies  me  beyond  any  reasonable  doubt  that  the  de- 
fendant's beer  is  made  chill-proof  and  stable  by  the  use  of  proteolytic  enzyms 
active  In  add  medium,  and  that  the  infringement  is  a  deliberate  and  flagrant 
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appropriation  of  Wallerstein's  disclosures,  attention  may  be  directed  at  once 
to  the  grounds  upon  wliieh  the  validity  of  the  patent  is  attacked. 

The  defendant  introduced  much  testimony  to  show  that  certain  extracts 
have  long  been  made  by  compounding  pepsin  with  malt  liquor,  the  latter  serv- 
ing as  a  carrier  for  the  former.  It  may  be  said  at  the  outset  that  the  de- 
fendant's testimony  with  respect  to  these  malt  preparations  Is  wholly  unsat- 
isfactory. The  testimony  of  the  defendant's  witness  Wyatt  was  obviously 
unreliable;  Its  counsel  stated  upon  the  argument  that  it  would  not  be  relied 
upon.  The  testimony  as  to  the  use  of  pepsin  In  these  preparations  Is  singularly 
conflicting,  and  in  most  cases  without  corroboration  from  persons  whose  knowl- 
edge must  obviously  have  been  superior  to  that  of  the  witness  testifying.  It 
Is  unnecessary,  however,  to  examine  this  testimony  In  detail  because  the  malt 
extracts  set  up  by  the  defendant  do  not  relate  to  the  art  of  chill-proof  beer 
and  are  not  relevant  The  specifications  expressly  distinguish  the  lager  beers 
and  brilliant  ales  with  which  the  patents  are  concerned  from  medicinal  prep- 
arations such  as  malt  extracts.  Malt  extracts  are  not  beverages,  nor  are  they 
drunk  as  such ;  they  are  tonics,  taken  In  prescribed  doses.  They  are  heavy, 
dark-colored  liquids.  In  which  stability  cannot  be  observed,  and  In  which, 
moreover,  since  they  are  not  Iced,  haziness  or  cloudiness  due  to  Idng  does  not 
occur.  Even  If  the  proof  with  respect  to  the  use  of  pepsin  In  these  malt  ex- 
tracts were  clear  and  convincing,  It  would  not  constitute  a  defense  to  the 
patent  In  suit  The  pharmaceutical  art  Is  remote  from  the  art  of  brewing, 
and  so  far  as  pepsin  may  be  used  in  such  tonics  It  Is  used  for  a  different 
purpose  and  with  different  results.  Moreover,  on  any  assumption  of  relevancy 
or  sufficiency  of  proof  the  malt  extracts  or  tonics  referred  to  disclose  mere  ac- 
cidental results  of  the  use  of  pepsin,  and  cannot  anticipate  the  patents  In  suit 
If  It  be  accepted  as  proven  that  pepsin  was  used  with  malt  liquors  having- 
some  of  the  charactei^stlcs  of  beer,  although  specially  brewed  for  a  different 
purpose,  It  Is  clear  that  such  use  did  not  give  to  the  world  the  knowledge  that 
Wallersteln  gave.  Brewers  remained  In  Ignorance  of  a  method  of  maklng^ 
chill-proof  and  stable  beer.  They  derived  no  more  benefit  or  knowledge  from 
the  use  of  pepsin  In  tonics  than  from  the  use  of  pepsin  In  chewing  gum. 

Nor  does  the  use  of  diastase  to  cure  starch  turbidity  suggest  the  Invention 
of  the  patents  in  suit  Beer  brewed  either  by  faulty  mashing  processes  or 
from  Inferior  malt  Is  likely  to  contain  unconverted  starch,  or.  In  other  words, 
to  exhibit  starch  turbidity.  With  proper  malt  and  correct  mashing  the  dia- 
stase, or  amylolytic  enzym,  in  the  malt  converts  the  starch  into  sugar  and 
dextrin  during  the  brewing  processes.  It  has  long  been  known  to  brewers  that 
the  use  of  additional  diastase  In  the  form  of  a  watery  extract  of  malt  will 
convert  starch.  The  additional  diastase  accomplishes  what  sutUclent  diastase 
In  the  malt  would  have  accomplished.  During  the  decade  or  more  In  which 
brewers  have  been  searching  for  a  method  of  making  chill-proof  and  stable 
beer,  this  well-lino wn  use  of  diastase  or  amylolytic  enzym  failed  to  suggest  a 
solution  of  the  problem.  All  brewers  knew  that  starch  turbidity  was  due  to 
unconverted  starch  In  Improperly  brewed  beer,  but  no  one  knew  what  caused 
the  haziness  or  cloudiness  In  properly  brewed  beer  after  Icing,  or  what  made 
It  unstable  after  prolonged  keeping.  A  further  objection  to  the  defendant's 
contention  Is  that  there  seems  to  be  no  chemical  analogy  between  proteins 
and  starch.  It  Is  known  that  an  amylolytic  enzym  or  diastase  converts  starch 
into  sugar  and  dextrin,  but  it  is  not  known,  as  I  understand  it,  what  the  ac- 
tion of  a  proteolytic  enzym  on  proteins  is. 

At  the  close  of  Its  testimony  the  defendant  offered  In  evidence  the  Breker 
British  patent  No.  1884  of  1908,  and  amended  its  answer  to  include  it  1  un- 
derstand this  patent  to  relate,  not  to  the  production  of  a  chill-proof  and 
stalile  beer,  but  to"  the  treatment  of  the  mash  from  which  the  wort  Is  pre- 
pared. It  has  long  been  known  that  malt  contains  a  proteolytic  enzym  which 
becomes  active  during  the  malting  and  mashing  processes.  The  action  of  this 
enzym  Is  referred  to  in  the  handbooks  of  brewing  as  a  peptonizing  action,  and 
Is  not  original  with  Breker.  The  Breker  patent  has  no  relation  to  finished 
beer,  and  has  no  bearings  upon  the  treatment  of  finished  beer  to  render  It 
stable.  Breker  bolls  the  wort  after  his  treatment,  which  destroys  the  proteo- 
lytic enzyms.    It  appears,  moreover,  from  the  file  wrapper  of  patent  No.  995,- 
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820,  that  an  extract  of  malt  such  as  Breker  describes  will  not  make  beer  chill- 
proof. 

Finally,  It  la  contended  that  the  patents  are  Indefinite  and  uncertain.  But 
the  witnesses — ^brewers  familiar  with  the  art  and  its  processes,  the  persons 
to  whom  the  specification  is  addressed — made  no  complaint  on  this  score. 
The  terms  •'chUl-proof  and  "stable*'  unquestionably  conveyed  a  definite  mean- 
ing to  their  minds. 

The  defendant  seems  to  have  found  no  difficulty  In  applying  the  disclosure 
of  the  patent  so  as  to  attaii>  the  desired  result.  The  specification  simply  di- 
rects that  to  a  barrel  of  31  gallons  of  beer  a  proteolytic  enzym  must  be  added, 
and  it  must  be  added  after  the  main  fermentation,  or  at  least  after  the  boil- 
ing of  the  wort,  because  boiling  temperatures  destroy  the  enzym.  The  pat- 
ents give  the  general  rule  that  an  enzym  exhibiting  an  activity  of  i/«ooo  may 
be  employed  in  the  proportion  of  one  to  five  grams,  the  preparation  being  In- 
creased or  diminished  according  as  the  activity  of  the  preparation  may  vary 
from  the  above  standard,  and  according  to  the  percentage  of  coagulable  al- 
buminoids contained  in  the  beer.  And  the  further  direction  Is  given  that  ex- 
cessive quantities  must  not  be  used,  since  that  would  render  the  beer  again 
sensitive  to  cold.  The  chill-proof  and  stable  product  is  produced  by  specified 
means,  and  if  the  defendant  or  others  find  that  this  product  is  or  may  be  at- 
tained by  other  Independent  means,  they  are  free  to  practice  them. 

My  conclusion  Is  that  the  patents  in  issue  are  valid  and  infringed.  The 
complainants  may  have  the  usual  decree. 

W.  M.  Stockbridge,  of  New  York  City,  for  appellant. 
J.  Q.  Rice,  of  New  York  City,  for  appellees. 

Before  COXE  and  WARD,  Circuit  Judges,  and  MAYER,  District 
Judge. 

PER  CURIAM.    Decree  affirmed  on  the  opinion  of  Judge  Veeder. 


(215  Fed.  919) 

WALLERSTEIN  et  aL  v.  CHRISTIAN  FBIGENSPAN,  Ina 

(Circuit  Court  of  Appeals,  Third  Circuit    June  8,  1914.) 

No.  1844. 

1.  Patents   (f  327*) — Surr  fob  Infringement — ^Pbeliminabt  Injunction — 

Effect  of  Previous  Adjudication. 

In  the  Interest  of  uniformity  of  decision  among  the  circuits,  It  is  de- 
sirable to  give  much  weight  to  the  decision  of  a  co-ordinate  court  as  to 
the  validity  of  a  patent,  especially  on  a  motion  for  a  preliminary  Injunc- 
tion. 

[Ed.  Note.— -For  other  cases,  see  Patents,  Cent.  Dig.  §§  620-625;  Deo. 
Dig.  S  327.*] 

2.  Patents   (f  328*) — Validity  and  Infringement — Process  of  Treating 

Beer. 

A  preliminary  Injunction  directed  against  Infringement  of  the  WaUer- 
stein  patents  No.  995,820,  for  beer  and  method  of  preparing  same,  and 
No.  995,824,  for  method  of  treating  beer  or  ale,  on  a  prior  decision  In 
another  circuit  sustaining  the  patents. 

Appeal  from  the  District  Court,  of  the  United  States  for  the  District 
of  New  Jersey ;  John  Rellstab,  Judge. 

Suit  by  Max  Wallerstein  and  Leo  Wallerstein  against  Christian 
Feigenspan,  Incorporated.  From  an  order  denying  a  motion  for  pre- 
liminary injunction,  complainants  appeal.    Reversed. 

*For  oUier  cases  itee  ssme  topic  &  8  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date.  4b  Rep'r  Indexes 
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James  Q.  Rice,  of  New  York  City,  for  appellants. 
Herbert  H.  Dyke,  of  Newark,  N.  J.,  for  appellee. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Ciraiit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge,  lliis  was  a  suit  on  patents 
Nos.  995,820,  and  995,824,  granted  in  June,  1911,  to  Leo  Wallerstein 
for  improvements  in  beer  and  in  methods  of  preparing  beer  and  ale. 
A  preliminary  injunction  was  refused,  and  the  present  appeal  was  taken 
from  that  ruling. 

[1,  2]  If  we  were  confined  to  the  evidence  that  was  before  the  learn- 
ed judge  when  the  injunction  was  refused,  we  should  probably  be  in- 
disposed to  disturb  his  order ;  a  large  discretion  must  always  be  per- 
mitted to  a  court  of  first  instance  in  passing  upon  such  an  application. 
But  the  situation  has  recently  changed.  A  few  days  ago  the  Court  of 
Appeals  of  the  Second  Circuit  sustained  the  two  patents,  affirming  the 
decision  of  Judge  Veeder  in  a  contested  litigation  (see  the  opinions  re- 
ported in  215  Fed.  915,  132  C.  C.  A.  153),  and  of  course  we  are  at 
liberty  to  take  notice  of  this  new  fact.  In  the  interest  of  uniformity  of 
decision  among  the  circuits,  we  think  it  desirable  to  give  much  weight 
to  the  decision  of  a  co-ordinate  court,  especially  at  this  preliminary 
stage.  It  is  true  that  a  decree  in  one  suit  cannot  bind  the  parties  in 
another,  and  that  new  evidence  may  properly  lead  to  a  different  con- 
clusion in  the  second  proceeding.  Moreover,  difference  of  opinion  be- 
tween two  co-ordinate  courts  cannot  always  be  avoided,  even  on  sub- 
stantially the  same  evidence,  but  so  far  as  possible  we  think  they  should 
endeavor  to  act  in  harmony.  (Our  recent  decision  in  Clip  Bar  Co.  v. 
Steel,  etc.,  Co.,  213  Fed.  223,  129  C.  C.  A.  567,  presented  a  different 
question  from  that  now  before  us.)  After  a  case'  reaches  final  hearing, 
its  aspect  may  differ  materially  from  the  aspect  presented  in  an  earlier 
controversy  on  the  same  subject  between  other  parties,  and  of  course 
every  court  is  bound  to  act  on  the  evidence  that  is  actually  laid  before 
itself.  And  the  same  statement  concerning  the  differing  aspect  of  two 
cases  may  be  true  even  in  the  beginning  of  a  litigation,  although  it  is 
not  so  likely  to  be  true.  In  the  present  case  we  think  the  new  evidence 
presented  to  the  district  court  of  New  Jersey  and  to  this  court  does  not 
yet  furnish  sufficient  ground  to  overcome  the  prima  facie  correctness 
of  the  decision  on  appeal  in  the  Second  Circuit.  We  express  no  opin- 
ion on  any  of  the  questions  that  may  ultimately  become  important  in 
the  suit  before  us;  we  confine  ourselves  to  accepting  for  the  present 
the  decision  in  the  Second  Circuit.  For  the  present,  also,  the  counter- 
vailing case  presented  by  the  defendant's  affidavits  seems  to  be  inade- 
quate. 

The  order  appealed  from  is  therefore  reversed,  with  instructions  to 
the  district  court  to  enter  a  preliminary  injunction  upon  such  terms  as 
to  security,  etc.,  as  may  seem  advisable. 
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(215  Fed.  817) 

TOWN  OF  HANOVER  v.  BURROUGHS. 

(Circuit  Court  of  Appeals,  First  Circuit    July  27,  1914.) 

No.  987. 

Highways  (f  198*) — State  Aid — Defects — Injuries  to  Tbavelebs — ^Town- 
ship Liability — Statutes. 

J^ws  N.  H.  1903,  c.  54,  §  6,  provides  that  no  claim  shall  accrue  against 
the  state  and  no  action  be  maintained  against  any  town  in  which  a  roaa 
Is  situated  on  which  the  work  of  construction  is  done  or  repairs  made,  in 
whole  or  in  part,  at  the  expense  of  the  state  for  or  on  account  of  any  in- 
jury to  persons  or  property  on  any  such  road.  Laws  N.  H.  1905,  c.  35, 
S  1,  declared  that  it  was  enacted  to  secure  a  more  uniform  system  for 
the  improvement  of  main  highways  throughout  the  state  by  the  co-opera- 
tion of  municipalities,  and  provided  for  the  appropriation  of  money  by 
the  state  for  highway  construction  and  repair;  section  8  declaring  that 
all  highways  within  any  city  or  town  improved  by  the  expenditure  of  a 
Joint  fund  created  by  contributions  by  the  municipality  in  the  state  should 
thereafter  be  maintained  by  the  municipality  within  which  the  highway 
was  located  to  the  satisfaction  of  the  Governor  and  Council.  Heldf  that 
where  plaintiff  was  injured  by  failure  of  a  town  to  provide  a  railing 
along  a  dangerous  embankment  on  a  road  which  had  been  designated  as 
a  continuous  state  highway  under  the  act  of  1905,  and  which  had  been 
repaired  and  was  undergoing  repairs  at  the  partial  expense  of  the  state, 
it  was  within  the  description  of  Laws  N.  H.  1903,  c.  54,  §  6,  and  the  town 
was  therefore  not  liable  for  the  injury. 

[Ed.  Note.— -For  other  cases,  see  Highways,  Cent  Dig.  §§  504-507 ;  Dec. 
Dig.  §  198.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire ;  Clarence  Hale,  Judge. 

Action  by  William  A.  Burroughs  against  the  Town  of  Hanover. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed  and  re- 
manded. 

Allen  HoUis,  of  Concord,  N.  H.  (Williams  W.  Thayer,  of  Concord, 
N.  H.,  on  the  brief),  for  plaintiff  in  error. 

Henry  F.  Hollis,  of  Concord,  N.  H.  (Alexander  Murchie  and  Hollis 
&  Murchie,  all  of  Concord,  N.  H.,  on  the  brief),  for  defendant  in  er- 
ror. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

DODGE,  Circuit  Judge.  Burroughs,  a  citizen  of  Vermont,  recov- 
ered judgment  in  the  New  Hampshire  District  against  the  town  of 
Hanover,  in  that  state,  for  damages  sustained  by  him  on  June  7, 
1910,  while  driving  on  a  highway  within  that  town,  because  of  the  ab- 
sence of  a  railing  to  safeguard  a  dangerous  embankment  adjoining  the 
road.  Under  New  Hampshire  statutes,  as  they  stood  prior  to  1903, 
towns  were  liable  for  damages  to  travelers  by  reason  of  dangerous  em- 
bankments and  defective  railings,  rendering  a  highway  unsuitable  for 
travel  thereon. 

The  town,  seeking  here  to  reverse  the  judgment,  has  not  contended 
that  there  was  no  evidence  to  warrant  the  jury  in  finding  that  the 
highway  defect  existed  as  alleged,  and  caused  Burroughs'  injuries. 

«For  other  cases  see  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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It  contends  that,  even  if  these  were  the  facts,  it  cannot  lawfully  be  held 
liable,  because  this  was  a  "state  aid"  highway,  in  process  of  construc- 
tion under  state  supervision ;  and  the  statutes  of  New  Hampshire  have 
not  permitted  recoveries  against  to\yns  for  injuries  to  persons  or  prop- 
erty on  such  highways  since  the  enactment  of  section  6  of  chapter 
54  of  the  New  Hampshire  Laws  of  1903. 
This  section  reads  as  follows : 

**Sec.  6.  No  claim  shall  accrue  or  exist  against  the  state,  and  no  action  be 
maintained  against  any  town  in  which  a  road  is  situated  on  which  the  work 
of  construction  is  done  or  repairs  made,  in  whole  or  in  part,  at  the  expense 
of  the  state,  for  or  on  account  of  any  injury  to  person  or  property  on  any 
such  road;  nor  shall  any  indictment  or  information  be  maintained  against 
any  town  on  account  of  the  condition  of  such  road." 

The  town  asked  the  court  to  rule  that  it  was  not  liable  for  the  plain- 
tiff's injury  under  New  Hampshire  laws,  and  that  on  all  the  evidence 
the  plaintiff  could  not  recover,  as  matter  of  law.  Of  the  refusal  so 
to  rule,  and  to  direct  a  verdict  in  its  favor  upon  these  grounds,  it  now 
complains  as  error. 

There  is  no  dispute  that  the  road  upon  which  Burroughs  was  driv- 
ing when  injured  was  a  road  on  which  work  of  construction  was  done 
or  repairs  were  made,  in  part,  at  the  expense  of  the  state,  in  accordance 
with  provisions  contained  either  in  the  statute  referred  to  or  in  other 
subsequent  state  legislation.  Burroughs  denies,  however,  that  the  sec- 
tion quoted,  taken  in  connection  with  the  legislation  of  which  it  forms 
a  part,  had  the  effect  of  exonerating  the  town  from  the  liability  in  re- 
spect to  the  highway  in  question,  imposed  upon  it  by  the  laws  of  the 
state  in  force  before  the  above  act  of  1903.  Since  1893,  those  laws 
had  made  towns  liable  for  defects  of  specified  kinds,  including  danger- 
ous embankments  and  defective  railings,  rendering  their  highways  un- 
suitable for  travel.  And  from  1786  to  1893  they  had  been  under  a 
statutory  liability  for  highway  defects,  imposed  without  specific  re- 
striction. 

It  will  be  necessary,  first,  to  examine  briefly  the  other  provisions  of 
the  act  in  question  and  their  application  at  the  time  of  enactment.  The 
act  is  entitled : 

"An  act  to  provide  for  a  more  economical  and  practical  expenditure  of 
money  appropriated  by  the  state  for  the  construction  and  repair  of  highways." 

It  contains  28  sections.  Section  1  commits  the  general  supervision, 
control,  and  direction  of  the  business  to  which  the  act  relates  to  the 
Governor  and  Council.  Section  2  constitutes  the  counties  of  Coos, 
Carroll,  and  Grafton,  a  district  for  the  purposes  of  the  act  (Hanover 
is  in  Grafton  county).  Section  3  provides  that  such  appropriations  and 
expenditures  for  construction  and  improvement  of  highways  within 
this  district,  as  may  be  made  on  the  part  of  the  state,  shall  be  made 
with  reference  to  a  system  of  continuous  ways  adopted  and  constructed 
to  facilitate  and  increase  public  travel  to  and  from  the  mountain  and 
lake  region  in  the  district.  Section  4  provides  for  the  taking  and  ap- 
propriation by  the  Governor  and  Council,  for  the  purposes  of  the  act, 
of  public  highways  then  in  use  as  such,  being  in  the  routes  hereinafter 
specified,  for  construction,  repair,  and  maintenance,  providing  also 
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that  no  liability  against  the  state  or  any  town  shall  be  created,  nor  any 
compensation  become  due  for  property  rights  or  interests  taken  with- 
in the  limits  of  highways  so  taken.  Section  5  designates  certain  roads 
within  the  district  established  by  section  2,  provides  that  they  shall  be 
state  highways  and  be  constructed  and  maintained  by  the  state,  upon 
acquirement  by  assignment  or  appropriation  of  the  right  of  way  for 
them  from  owners  of  unappropriated  lands  over  which  they  may  pass, 
and  designates  the  procedure  for  such  appropriation.  Then  .follows 
section  6  as  above  quoted. 

Sections  7-23  of  the  act  may  be  more  briefly  referred  to.  Sections 
7-12,  inclusive,  require  construction  and  repair  work  by  the  state  on 
the  highways  and  roads  aforesaid  to  be  done  by  contract  after  com- 
petitive bids,  under  the  supervision  of  a  civil  engineer  to  be  designat- 
ed for  the  district  by  the  Governor  and  Council,  authorize  the  Governor 
and  Council  to  act  without  competitive  bids  in  case  of  emergencies,  im- 
pose duties  of  inspection  upon  said  engineer,  fix  his  compensation, 
and  authorize  division  of  the  roads  mentioned  in  the  act  into  sections 
or  groups,  if  required  for  the  purposes  of  efficiency  and  economy. 
Sections  13-19  provide  for  the  location  of  a  new  highway  within  the 
district  from  the  base  of  Mt.  Washington  to  a  point  in  Franconia.  Sec- 
tion 20  provides  that : 

*'No  claim  shaH  accrue,  or  exist,  and  no  action  shall  be  maintained  against 
any  town  through  which  (the  new  highway  above  mentioned)  •  •  «  shall 
pass,  nor  shall  any  indictment  or  information  be  maintained  against  any 
town  on  account  of  the  condition  of  said  road." 

Section  21  provides,  upon  terms  like  those  of  section  4,  for  the 
taking  and  appropriation  of  existing  roads  and  highways  then  in  use 
as  public  highways  within  the  route  selected  for  the  above  new  high- 
way. Sections  22  and  23,  provide  money  to  pay  indebtedness  already 
incurred  by  a  commission,  previously  appointed  under  an  act  of  1901, 
to  lay  out  and  construct  a  road  in  said  district,  called  the  Jefferson 
Notch  road,  and  for  its  improvement  according  to  section  13  and  other 
provisions  of  preceding  sections. 

Section  24,  which  is  of  rather  more  importance  for  the  purposes  of 
the  questions  here  raised,  begins  as  follows : 

'* Subject  to  the  foregoing  provisions  and  regulations,  the  following  sums 
shall  be,  and  are  hereby  appropriated  for  the  construction  and  repair  of  the 
highways  as  hereinafter  specified,  viz." 

Then  follow  34  numbered  clauses,  each  appropriating  a  specified 
simi  for  a  specified  road  or  roads.  The  appropriation  in  clause  (1)  is 
for  completion  of  the  Jefferson  Notch  road,  and  for  construction  of 
parts  of  the  new  highway  provided  for  in  sections  13-19.  That  in  (2) 
is  for  construction,  changing,  and  repairs  of  a  highway  in  Dixville 
Notch,  in  continuation  of  work  begun  under  a  former  act  passed  in 
1901.  That  in  (3)  is  for  construction  of  a  road  in  Errol  "provided  oth- 
er parties  shall  contribute  [a  specified  sum]  for  the  same  purpose." 
That  in  (4)  is  for  construction  and  repair  of  a  road  in  Woodstock,  be- 
gun under  a  prior  state  appropriation,  but  not  completed.  That  in 
(5)  is  for  repairs  pi  a  highway  lately  built  by  the  state  in  Whitefield 
and  Dalton.  That  in  (6)  is  for  repairs  of  highways  generally,  in  Dix- 
132  C.C.A.— 11 
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ville.  Those  in  clauses  (7)-(15),  inclusive,  are  each  for  repairs  of  spec- 
ified roads  in  a  specified  town,  location,  or  grant.  That  in  (16)  is 
for  repairs  of  a  state  road  in  Moultonborough.  Those  in  (17)-(31), 
inclusive,  are  each  for  repairs  of  a  specified  road  in  a  specified  town. 
That  in  (32)  is  for  repairs  of  the  roads  generally,  in  Albany.  That  in 
(33)  is  for  construction  of  a  road  in  Bartlett,  provided  the  town  and 
other  parties  furnish  an  equal  sum,  the  town  thereafter  to  maintain 
the  road.  That  in  (34)  is  for  construction  of  a  road  in  Benton,  pro- 
vided the  town  and  other  parties  contribute  an  equal  sum. 

Sections  25  and  26  contain  provisions  not  material  for  the  present 
purpose. 

Section  27,  subject  to  the  provisions  of  sections  1-12,  inclusive,  so 
far  as  applicable  to  the  localities  and  subjects,  makes  five  appropria- 
tions, also  in  numbered  clauses,  for  "the  construction  and  repairs  of 
the  highways  hereinafter  specified,  outside  the  district  named  in  sec- 
tion 2,'*  "which  highways  do,  now,  or  will  when  constructed,  lead  to, 
or  from,  public  waters."  (1)  is  for  an  existing  state  road  in  Newton 
and  Kingston.  (2)  is  for  another  state  road  in  Temple  and  Peterbor- 
ough. (3)  is  for  construction  and  extension  of  a  new  road  in  Sunapee, 
provided  the  town  appropriates  an  equal  sum.  (4)  is  to  aid  the  town 
of  New  London  in  the  repairs  of  a  road  in  that  town.  (5)  is  for  con- 
struction of  a  road  in  Newbury,  provided  the  town  appropriates  an 
equal  sum. 

Finally,  section  28  repeals  all  inconsistent  acts,  and  parts  of  acts, 
and  provides  that  the  present  act  take  effect  upon  its  passage. 

With  regard  to  the  provisions  of  the  above  act,  it  is  significant  for 
the  purposes  of  the  present  inquiry : 

First,  that  while  state  expenditure  on  any  road  in  the  district  es- 
tablished is  to  be  with  reference  to  the  system  of  continuous  highways, 
and  while  every  road  mentioned  in  the  first  26  sections  (whether  a 
state  road  made  such  by  the  act,  or  referred  to  as  already  a  state  road, 
or  a  town  road  designated  for  repairs  or  construction)  is  a  road  within 
the  district,  there  are  no  provisions  confining  the  contemplated  system 
within  the  limits  of  the  district. 

Second,  that  the  first  26  sections  put  under  state  control  and  super- 
vision, not  only  every  state  road  within  the  district  for  which  state  mon- 
ey is.  appropriated  for  repairs  or  construction,  but  also  a  great  many 
town  roads  within  the  district,  being  those  the  construction  or  repair 
whereof  is  provided  for,  in  whole  or  in  part,  at  the  expense  of  the  state. 
Thus,  in  Dixville  and  Albany  (clauses  6,  32,  §  24),  the  state  money  is 
to  be  spent  on  the  town  roads  generally,  neither  town  being  required 
to  contribute ;  in  each  of  the  more  than  20  towns  named  in  clauses  (7- 
15),  (17-31),  it  is  to  be  spent  on  a  specified  town  road,  and  without  re- 
quiring the  town  to  contribute.  In  Errol,  Bartlett,  and  Benton  (clauses 
3,  33,  34)  it  is  to  be  spent  on  specified  town  roads,  on  condition  that  the 
town  or  other  parties  contribute,  and  Bartlett  is  also  to  keep  the  con- 
structed road  in  repair. 

Lastly,  that  expenditure  of  state  money  is  also  authorized  outside 
the  district  (section  27),  but  under  the  same  state  supervision  and  con- 
trol, in  construction  of  two  of  the  five  roads  designated,  which  are  al- 
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ready  state  roads  (clauses  1, 2),  in  construction  of  the  two  roads  desig- 
nated in  Sunapee  and  Newbury,  respectively  (clauses  3,  5),  each  of 
those  towns  to  contribute,  and  in  construction  of  a  designated  town 
road  in  New  London  (clause  4),  this  expenditure  being  expressly  "to 
aid  the  town  of  New  London." 

We  see  no  sufficient  justification,  in  view  of  the  above  features  of  the 
act,  for  taking  the  above-quoted  language  of  section  6  in  any  sense 
more  restricted  than  the  words  used  express,  according  to  their  natural 
and  usual  significance. 

For  injuries  on  state  roads  wholly  paid  for  and  controlled  by  the 
state,  though  of  course  lying  within  town  limits,  it  was  obviously  just 
and  natural  to  provide  expressly  that  there  should  be  no  claim  upon  the 
state,  and  that  no  town  should  be  liable.  And  if  the  state  was  to  take 
control  of  the  construction  and  repair  of  so  many  town  roads,  and 
spend  its  money  to  make  or  keep  them,  it  was  equally  just  and  natural 
to  provide  expressly  against  the  accruing  of  claims  against  the  state 
for  injuries  upon  such  town  roads.  The  Legislature,  in  the  same  sec- 
tion, and  in  express  language,  which  taken  by  itself  admits  of  no  other 
construction,  has  also  forbidden  the  maintenance  of  actions  for  in- 
juries upon  such  town  roads,  against  the  towns  wherein  they  lie.  We 
think  the  conclusion  unavoidable  that  it  meant  no  less  than  it  there  said. 

Towns  were  liable  for  injuries  from  certain  kinds  of  highway  de- 
fects, according  to  the  legislation  then  in  force,  if  the  injury  was  sus- 
tained "upon  any  highway"  within  their  limits.  It  will  not  be  denied 
that  section  6  made  an  effectual  exception  as  to  state  highways  within 
their  limits.  The  reason  for  making  the  exception  can  only  have  been 
that  a  town  could  not  justly  be  held  liable  for  defects  in  a  road  never 
within  Its  control,  or  removed  from  its  control  by  the  state  under  legis- 
lative authority,  so  as  to  leave  no  duty  of  keeping  the  road  in  condition 
upon  it,  or  of  providing  the  money  therefor.  The  reasons  which  may 
be  supposed  to  have  prompted  an  exoneration  of  towns  from  liability 
for  highway  defects  on  state-aided  roads  within  their  limits  obviously 
differ  only  in  degree.  Though  such  a  road  remains  a  town  road,  be- 
cause the  town  is  no  longer  to  have  the  same  control  of  its  mainte- 
nance, or  of  the  money  spent  thereon,  as  in  the  case  of  its  other  roads,  it 
ought  not  to  remain  under  the  same  responsibility  for  its  condition. 
The  responsibility,  like  the  control,  ought  to  be  at  least  divided  with 
the  state,  if  either  was  to  be  liable.  The  extent  to  which  responsibility 
should  be  removed  from  the  towns  was  for  the  Legislature  to  decide, 
and  it  may  well  have  preferred  to  eliminate  the  questions  involved  in 
any  attempt  to  determine  the  precise  limits  of  the  responsibility  to  re- 
main upon  the  towns,  under  the  new  system,  by  removing  the  responsi- 
bility altogether. 

These  considerations  prevent  us  from  yielding  to  the  arguments  in 
favor  of  a  narrower  construction  of  section  6.  It  is  urged  on  Bur- 
roughs' behalf  that  the  position  of  section  6,  between  two  sections  deal- 
ing only  with  state  roads,  not  with  state-aided  roads,  the  express 
exemption  of  the  towns  concerned  from  liability  in  respect  of  the  new 
Mt.  Washington-Franconia  road,  contained  in  section  20  above  quoted, 
and  the  express  provision  of  section  27,  bringing  the  roads  outside  the 
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district  named  in  that  section  within  the  provisions  of  sections  1-12, 
and  thus  within  section  6,  forbid  the  supposition  that  the  legislative 
intent  was  to  make  the  exemption  of  the  towns  general  as  to  state-aided 
roads  within  them,  and  require  the  conclusion  that  state  roads  only 
were  meant.  We  do  not  find  these  considerations  strong  enough  to 
warrant  such  a  conclusion.  Still  less  persuasive  do  we  find  the  sug- 
gestions: (1)  That  the  synoptical  headings  of  the  different  sections  of 
the  act  printed  in  order  after  the  title,  and  repeated  in  the  margin 
opposite  the  respective  sections,  amount  to  a  contemporaneous  con- 
struction of  the  act,  and  fail  to  attribute  to  section  6  the  construction 
which  we  have  thought  its  plain  meaning ;  (2)  that  section  6  would  have 
been  a  complete  defense  in  Gates  v.  Milan,  76  N.  H.  135,  80  Atl.  39, 
35  L.  R.  A.  (N.  S.)  599,  but  is  not  referred  to  in  that  case.  The  de- 
fendant town  had  in  the  case  another  complete  defense.  It  is  said  that 
such  a  construction  of  section  6  must  lead  to  inconvenience  and  in- 
justice, in  view  of  the  large  proportion  of  town  roads  which  have  be- 
come state-aid  roads ;  but  we  think  the  Legislature  might  well  have  be- 
lieved no  less  injustice  likely  to  follow  if  the  towns  were  left  still  liable 
for  defects  in  their  roads  caused  or  permitted  by  persons  not  acting 
under  their  authority  or  control. 

If,  therefore,  Burroughs'  injuries  had  been  sustained  on  a  road  for 
which  the  above  act  provided  any  state  aid,  we  should  have  regarded 
the  town  as  exonerated  by  section  6.  But  the  road  whereon  he  was 
injured,  though  within  the  district  which  that  act  established,  was 
not  a  road  anywhere  mentioned  in  the  act;  and  the  next  inquiry  is 
whether  or  not  it  had  been  brought  within  the  provisions  of  section  6 
by  the  subsequent  enactments  before  his  accident. 

Within  a  month  after  the  approval  of  the  above  act,  the  same  Legis- 
lature passed  chapter  133  of  the  Laws  of  1903,  "providing  for  a  state 
system  of  highway  construction  and  improvement,  and  for  the  ap- 
pointment of  highway  engineers."  Under  this  act  (sections  4,  6,  7) 
engineers  appointed  by  the  Governor  and  Council  were  to  prepare  a 
map  of  — 

"a  system  of  continuous  main  highways  which  shall  include  every  town  in 
the  state,  and  indicate  the  highway  connections  and  relations  of  such  towns 
with  each  other  and  with  the  system  or  lines  of  continuous  main  highways  to 
he  outlined  as  aforesaid." 

From  these  maps  the  engineers  were  to  prepare  plans,  under  the  di- 
rection of  the  Governor  and  Council — 

"for  the  future  construction  and  improvement  of  highways  by  state  aid  or 
state  control,  either  with  or  without  co-operation  of  the  towns  or  cities." 

The  Governor  and  Council  were  then  to  prepare  a  bill  for  submis- 
sion to  the  next  general  court,  which,  besides  detailed  provisions  for  in- 
augurating a  system  of  state  work  and  control  in  the  future  construc- 
tion and  repair  of  local  and  state  highways,  should  also — 

**have  provisions  governing  the  administration  o*f  that  business  as  far  as  It 
may  be  assumed  by  the  state,  and  shall  designate  the  method  by  which  the 
funds  necessary  for  carrying  out  the  provisions  of  the  proposed  act  shall  be 
provided,  whether  entirely  by  the  state,  whether  in  part  by  the  state  and  in 
part  by  the  towns,  whether  by  current  assessment  and  appropriation,  whether 
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by  issuance  of  bonds,  or  whether  such  funds  shall  be  supplied  otherwise  than 
by  the  methods  above  indicated." 

They  were  also  to  prepare  and  submit  to  the  next  general  court  a 
state  highway  law,  whereby  state  aid  to  municipalities  on  account  of 
special  necessities,  as  well  as  state  work  on  highways  to  be  done  in- 
dependently of  the  local  authorities,  should  be  governed  by  general 
statutes  adapted  to  the  requirements  of  all  localities  in  the  state.  Noth- 
ing enacted  by  chapter  133  was  to  repeal  or  modify  any  of  the  provi- 
sions of  chapter  54,  except  as  to  the  appointment  of  highway  engineers 
to  act  within  the  district  which  chapter  54  established. 

Next  came  chapter  35  of  the  Laws  of  1905,  section  1  whereof  de- 
clares the  object  of  the  act  to  be — 

*'to  secure  a  more  uniform  system  for  the  improvement  of  main  highways 
throughout  the  state,  by  the  co-operation  of  the  municipalities  and  the  state 
in  providing  means  therefor,  and  for  the  more  efficient  and  economical  ex- 
penditure of  moneys  appropriated  for  highway  construction  and  repair,  the 
primary  object  being  to  secure  an  improvement  of  the  highways  within  the 
limits  of  every  town  in  the  state." 

The  act  then  vested  the  general  control  and  supervision  of  the  busi- 
ness to  which  it  relates  in  the  Governor  and  Council,  "so  far  as  the 
state  is  concerned,"  and  in  the  local  authorities  having  charge  of  high- 
way expenditures,  so  far  as  the  different  municipalities  are  concerned, 
and  in  the  county  commissioners,  so  far  as  unincorporated  towns  or 
places  are  concerned.  Municipalities  were  directed  to  set  apart  certain 
percentages  of  their  valuations,  to  be  used  for  permanent  improvement 
of  their  main  highways,  under  the  advice  of  the  state  engineer.  Any 
municipality  desiring  state  aid  for  permanent  improvement  of  its  high- 
ways, in  addition  to  improvements  provided  for  by  the  amounts  so  set 
apart  was  to  obtain  it  by  setting  apart  a  further  sum  equal  to  50  per 
cent,  of  the  obligatory  amount,  and  making  an  application  for  state 
aid,  with  notice  that  the  further  sum  required  as  above  had  been  so 
set  apart.  For  each  dollar  set  apart  by  the  municipality  a  sum  ascer- 
tained according  to  its  valuation  was  to  be  apportioned  by  the  Gov- 
ernor and  Council  from  a  state  fund,  and  the  latter  sum,  together  with 
the  total  amount  set  apart  by  the  municipality,  was  to  be  expended  as 
a  joint  fund  upon  j>ermanent  repair  of  the  highways  within  the  mu- 
nicipality, according  to  detailed  provisions  in  the  act.  Section  8  pro- 
vided : 

"AH  highways  within  any  city  or  town  improved  by  the  expenditure  of  said 
joint  fund  shall  thereafter  be  maintained  by  the  city,  town  or  place  within 
which  it  is  located,  at  the  expense  of  the  town,  and  to  the  satisfaction  of  the 
Governor  and  Council,  and  in  case  any  town  or  place  shall  neglect  to  make  re- 
pairs ordered  by  the  Governor  and  Council,  such  repairs  shall  be  made  un- 
der the  direction  of  the  Governor  and  Council,  at  the  expense  of  the  state, 
and  the  cost  thereof  shall  be  added  to  the  state  tax  for  that  town  or  place 
for  the  next  year." 

Appropriations  by  the  state  were  provided  for  to  secure  the  perma- 
nent improvement  of  highways  according  to  the  above  provisions,  and 
so  much  of  the  amount  thus  appropriated  as  was  not  required  for  the 
purposes  of  the  above  provisions  and  the  expenses  of  administering  the 
act  was  to  be  used  for  the  purposes  of  certain  state  highways  specifically 
described  in  section  11,  and  for  such  other  state  highways  as  the  Gov- 
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ernor  and  Council  should  deem  best.  Section  11  designated  as  state 
highways  certain  roads,  or  parts  of  roads,  not  made  state  highways  by 
the  earlier  acts.  Section  12  provides  that  a  certain  road  between  Con- 
way and  Chatham  should  be  treated  and  regarded  as  a  state  road  for 
the  purposes  of  maintenance.  The  act  was  to  take  effect  upon  its 
passage,  and  all  inconsistent  acts,  or  part  of  acts,  were  repealed. 

There  was  further  legislation  upon  the  subject  in  1907.  Chapters 
60,  104,  and  139  of  the  Laws  of  that  year  amended  or  supplemented 
chapter  35  of  1905  in  certain  particulars  not  important  for  the  present 
purposes.  The  same  chapter  was  still  further  amended  by  chapter  155 
of  the  Laws  of  1909,  which  next  followed.  The  amendments  made 
by  the  latter  act  do  not  require  special  reference,  except  as  follows: 
They  designated  still  other  roads  as  state  highways,  some  of  the  roads 
so  designated  being  outside  of  the  district  established  in  1903.  Seven 
additional  sections,  15-21,  inclusive,  were  added.  In  these  it  was  pro- 
vided, in  substance,  that  the  Governor  and  Council  should  designate 
three  continuous  highways  from  the  Massachusetts  line  northerly.  The 
third  of  these  was  to  be  known  as  the  West  Side  road,  and  was  to 
extend  along  the  Connecticut  and  Ammonoosuc  Valleys  to  a  point  in 
Colebrook,  being  thus  partly  within  and  partly  without  the  district  re- 
ferred to.  No  municipality,  through  which  any  of  said  roads  might 
be  designated  to  pass,  was  to  receive  state  aid  for  improvements  on 
its  roads  elsewhere  than  on  the  designated  road,  until  that  road  should 
be  completed  within  the  limits  of  the  municipality.  Municipalities  able 
to  pay  half  were  to  receive  half  the  cost  of  improving  such  roads  with- 
in their  limits  from  the  state.  Such  roads  were  to  be  maintained  at 
the  expense  of  the  municipalities  within  which  they  might  be  located, 
and,  if  any  municipality  neglected  to  make  repairs  ordered  by  the  Gov- 
ernor and  Council,  they  were  to  be  made  at  the  expense  of  the  state, 
and  the  cost  added  to  the  state  tax.  Like  the  previous  acts,  this 
amending  act  took  effect  on  its  passage  and  repealed  all  prior  incon- 
sistent legislation. 

There  was  no  further  legislation  upon  the  subject  prior  to  Bur- 
roughs' accident,  which,  as  has  been  stated,  was  in  June,  1910. 

The  road  whereon  he  was  injured  had  been  duly  designated  on  Sep- 
tember 17,  1909,  as  a  part  of  the  West  Side  rOad  referred  to  in  the 
above  act  of  that  year.  The  highway  apportionment  of  state  money 
for  the  town  of  Hanover  had  been,  on  December  28,  1909,  duly  fixed  at 
$2,444.75,  the  town  having  appropriated  and  set  aside  the  requisite 
amount  for  state-aid  roads  within  its  limits,  and  having  also  so  notified 
the  Governor  and  Council,  with  its  application  for  state  aid,  on  April 
29,  1909.  On  December  22,  1909,  the  state  authorities  and  the  duly 
authorized  officers  of  the  town  contracted  with  the  Lane  Construction 
Company  for  the  grading  and  construction  of  a  section  of  road  within 
the  town,  according  to  specifications  which  described  said  section  as — 

"a  portion  of  the  so-called  West  Side  road  In  the  town  of  Hanover,  being 
the  main  road  from  West  Lebanon  to  Lyme,  the  portion  to  be  Improved  being 
as  follows:  From  a  point  at  A,  Lebanon-Hanover  Line  to  Lebanon  street; 
B,  from  corner  of  Main  and  Wentworth  streets,  along  College  street  north, 
as  indicated  on  the  plans  mentioned  herein,  to  such  point  as  shall  be  deter- 
mined by  the  state  engineer." 
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Burroughs  was  injured  at  a  point  on  the  section  of  road  thus  de- 
scribed. Work  on  the  roadbed  under  the  above  contract  had  been  done 
at  the  point  where  he  was  injured  shortly  before  his  injury,  and  work 
under  the  contract  was  then  still  being  done,  at  a  point  about  1,000 
feet  further  north  on  the  same  road.  Not  until  August,  1910,  was 
the  contractor's  work  finished  and  the  road  accepted  as  complete. 

The  road  on  which  his  injuries  were  sustained  was  thus  at  the  time 
a  road  whereon  work  of  construction  had  been  done,  and  ^vas  still  be- 
ing done,  at  the  state's  expense.  Designated,  as  it  had  been  by  the 
Governor  and  Council,  as  part  of  one  of  the  three  continuous  highways 
provided  for  by  the  sections  added  in  1909  to  chapter  35  of  the  Laws 
of  1905,  the  above  work  upon  it  was  under  the  joint  control  and  super- 
vision of  the  state  and  town  authorities,  and  paid  for  out  of  the  joint 
fund  composed  of  the  money  set  aside  by  the  town  and  that  appor- 
tioned to  the  town  and  appropriated  by  the  state,  all  in  accordance  with 
the  chapter  last  referred  to.  The  work  then  in  progress  upon  the  road 
was  permanent  improvement  under  the  state  engineer's  advice,  and, 
though  a  town  road,  the  town  was  to  be  under  no  duty  of  maintaining 
it  until  after  that  work  had  been  completed.  There  can  be  no  doubt 
that  chapter  35  of  the  Laws  of  1905  was  enacted  in  pursuance  of  the 
general  policy,  first  declared  and  adopted  by  chapter  54  of  the  Laws 
of  1903,  of  directing  the  expenditure  of  all  state  money  devoted  to 
such  purposes  with  reference  to  a  system  of  continuous  highways,  such 
as  section  3  of  that  act  describes.  The  successive  enactments  which  fol- 
lowed as  above  further  establish  and  develop  the  same  system,  and  fol- 
low the  same  plan  of  placing  the  control,  both  of  the  work  and  the  ex- 
penditure involved,  in  the  hands  of  the  state  rather  than  of  the  local 
authorities,  under  general  laws  adapted  to  the  requirements  of  all  parts 
of  the  state.  Chapter  133  of  the  Laws  of  1903,  which  is  the  act  most 
fully  declaring  the  principal  features  of  the  general  policy  adopted,  or 
to  be  adopted,  expressly  provides  that  nothing  in  it  shall  be  taken  to  re- 
peal or  modify  chapter  54  of  the  same  year,  and  this  left  section  6  of 
that  chapter,  on  which  the  defendant  relies,  in  full  force  as  part  of  the 
general  policy  referred  to.  The  acts  of  1905,  1907,  and  1909  are  obvi- 
ously founded  on  the  legislation  of  1903,  and  successive  steps  in  pur- 
suance of  the  same  general  policy.  No  indication  is  found  in  them  of 
any  intent  to  repeal  or  modify  the  provisions  of  section  6  above  re- 
ferred to.  These  are  left  to  stand  as  part  of  the  general  law  of  the 
state ;  and  we  can  see  no  reason  to  doubt  that  they  were  left  effective 
in  the  sense  above  attributed  to  them,  or  that  they  were  applicable  at 
the  time  of  Burroughs'  injuries  to  the  road  and  the  town  here  con- 
cerned. We  think  they  exonerated  the  town  from  liability,  and  re- 
quired the  rulings  as  to  their  effect  which  were  refused  at  the  trial. 

This  conclusion  renders  it  unnecessary  to  consider  whether  or  not 
the  evidence  was  insufficient  for  recovery,  upon  any  of  the  other 
grounds  urged. 

The  judgment  of  the  Circuit  Court  is  reversed,  the  case  is  remand- 
ed to  the  District  Court  for  further  proceedings  not  inconsistent  with 
this  opinion,  and  the  plaintiff  in  error  recovers  its  costs  of  appeal. 
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(216  Fed.  826) 

BROWNING  et  al.  v.  BOSWELL  et  ah 

(Circuit  (3ourt  of  Appeals,  Fourth  Circuit    June  9,  1914.) 

No.  1217. 

1.  Mines  and  Minebals  (§  55*)  —  Coal  Mining  Lease  —  Constbuction  or 

Contract. 

By  an  instrument  denominated  a  lease,  the  lessor  conveyed  to  the  les- 
see a  coal  mining  plant,  with  equipment,  tools,  stores,  etc.,  with  the  right 
to  mine  and  remove  the  coal  from  a  specified  vein  on  a  tract  of  land  de- 
scribed generally  but  not  by  acreage  for  a  term  of  50  years,  for  which 
the  lessee  was  to  pay  the  sum  of  $200,0(X)  and  a  royalty  on  the  coal  pro- 
duced, to  be  not  less  than  a  specified  quantity  annually,  with  a  provision 
giving  the  lessor  the  right  to  forfeit  and  re-enter  on  default  The  lease 
expressly  provided  that  it  was  in  gross  and  not  by  acreage.  Held,  that  the 
contract  was  not  one  for  the  sale  of  coal  in  place  but  a  mining  lease; 
so  much  of  the  $200,000  as  was  in  excess  of  the  value  of  the  plant  being 
a  bonus  for  the  right  to  mine  and  sell  the  coal  on  payment  of  the  royalty. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  H 
153-165;    Dec.  Dig.  §  55.*] 

2.  Mines  and  Minerals  (§  70*)  —  Specific  Pebformance  (§  64*)  —  Mining 

Leases — Remedy  for  Breach. 

In  case  of  a  mining  lease,  a  court  of  equity  has  no  power  to  decree  a 
specific  performance  or  an  abatement  of  the  price  the  lessee  has  con- 
tracted to  pay  for  the  right  to  mine  and  remove  the  mineral ;  the  only  rem- 
edy of  either  party  for  breach  of  the  contract  or  for  fraud  being  a  can- 
cellation of  the  lease,  with  perhaps  a  right  of  action  for  damages. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  f§  192- 
197;  Dec.  Dig.  §  70;*  Specific  Performance,  Cent  Dig.  §§  191-195,  198; 
Dec.  Dig.  {  64.*] 

3.  Estoppel  (f  68*) — Grounds — Position  in  Judicial  Proceedings. 

Where  a  corporation,  which  succeeded  to  the  rights  of  the  lessee  in  a 
coal  mining  lease,  resisted  a  suit  by  the  lessor  for  a  forfeiture  of  the 
lease,  obtained  and  acquiesced  in  a  decree  denying  a  forfeiture,  referring 
the  case  to  a  master  to  compute  the  amount  d'le  the  lessor  under  the  terms 
of  the  lease,  and  making  it  a  lien,  and  continued  to  mine  and  remove 
coal  for  two  years  with  as  full  knowledge  as  the  lessor  as  to  the  condi- 
tion and  extent  of  the  coal  underlying  the  property  and  until  it  became 
hopelessly  insolvent  through  no  fault  of  the  lessor  or  failure  of  the  mine, 
it  is  estopped  to  ask  a  cancellation  of  the  lease  or  an  abatement  of  the 
bonus  agreed  to  be  paid  for  the  mining  right  on  the  alleged  ground  that 
the  quantity  of  coal  was  misrepresented  by  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  §f  165-169 ;  Dec. 
IMg.  §  68.*] 

4.  Mines  and  Minerals  (S  58*) — Coal  Mining  Lease — Validity. 

Evidence  held  insufilcient  to  sustain  the  claim  of  a  coal  mining  lessee 
that  the  lease  was  induced  by  fraud  of  the  lessor. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §§  168, 
169;   Dec.  Dig.  §  58.*] 

Woods,  Circuit  Judge,  dissenting. 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
tern  District  of  Virginia,  at  Lynchburg ;  Henry  Clay  McDowell,  Judge. 

Suit  in  equity  by  Thomas  T.  Boswell,  Merville  H.  Carter,  and  An- 
drew C.  Snyder  against  the  Big  Vein  Pocahontas  Coal  Company,  in 
which  Ollie  H.  Browning,  and  James  S.  Browning,  Jr.,  an  infant,  by 

•For  other  cases  see  same  topic  A  §  numbbb  in  Dec.  &  Am.  Digs.  1907  tc  uate.  A  Rep'r  Indexes 
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James  S.  Browning,  his  next  friend,  were  interveners.  Suit  by  the 
Colonial  Trust  Company  against  the  Big  -Vein  Pocahontas  Coal  Com- 
pany. Suits  consolidated.  From  the  decree,  interveners  appeal.  Re- 
versed. 

See,  also,  126  C.  C.  A.  512,  209  Fed.  788. 

W.  J.  Henson,  of  Roanoke,  Va.,  and  Richard  B.  Tippett,  of  Balti- 
more, Md.  (Henson  &  Bowen,  of  Tazewell,  Va.,  on  the  brief),  for  ap- 
pellants. 

W.  H.  DeC.  Wright,  of  Bahimore,  Md.,  and  Geo.  W.  St.  Clair,  of 
Tazewell,  Va.  (E.  P.  Keech,  Jr.,  and  Charles  Morris  Howard,  both 
of  Baltimore,  Md.,  on  the  brief),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  DAYTON,  Dis- 
trict Judge. 

DAYTON,  District  Judge.  This  record  is  volimiinous.  It  com- 
prises more  than  1,500  printed  pages.  A  number  of  questions  are  rais- 
ed touching  the  jurisdiction  of  the  court  and  the  pleadings  allowed  to 
be  made.  We  will  not  undertake  to  discuss  many  of  these  questions, 
not  because  we  have  not  carefully  considered  them,  but  because,  in  our 
view  of  the  true  solution  of  the  controversy,  this  discussion  and  deter- 
mination become  unnecessary. 

The  material  facts,  as  briefly  summarized  as  possible,  may  be  stated 
to  be  these :  Mrs.  Browning  is  the  owner  of  two  tracts,  and,  as  tenant 
in  common  with  her  infant  son,  James  S.  Browning,  of  a  half  interest 
in  a  third  tract  of  land  situate  in  Tazewell  county,  Va.  She  also 
claims  an  interest  in  a  fourth  tract,  known  as  the  Hoge  land,  but  her 
rights  therein  are  disputed  by  adjoining  landowners.  These  tracts 
adjoin  each  other  and  are  partially,  at  least,  underlaid  with  the  well- 
known  Pocahontas  Coal  seams.  Prior  to  March  12,  1909,  she  had 
erected  the  necessary  plant  and  machinery  to  conduct  a  mining  opera- 
tion of  the  vein  known  as  No.  3  of  this  coal.  In  connection  with  this 
plant  and  machinery,  she  was  conducting  a  store  or  commissary.  The 
court  below  estimated  that  such  plant,  machinery,  live  stock  used  in 
the  mining  operation,  and  commissary  were  reasonably  worth  $25,000. 
The  mining  operation  was  personally  conducted  by  Mrs.  Browning, 
and  she  was  the  legal  guardian  of  her  infant  son. 

On  this  March  12,  1909,  she  in  her  own  right  and  as  guardian  of 
her  son,  and  her  husband,  entered  into  a  very  full,  elaborate,  and  care- 
fully drawn  agreement  of  lease  with  Thomas  T.  Boswell.  It  will  be 
sufficient  for  our  purposes  to  call  attention  to  the  fact  that:  (a)  It 
gave  the  lessee  the  exclusive  right  to  mine  and  remove,  within  a  period 
of  50  years,  all  the  "Pocahontas  No.  3"  vein  of  coal  underlying  two  of 
the  tracts  and  a  portion  of  the  third  lying  ''north  of  the  top  or  summit 
of  Laurel  Ridge'* ;  (b)  that  it  described  by  metes  and  bounds  only  one 
of  the  three  tracts,  and  in  no  way  attempted  to  estimate  in  acres  the 
combined  boundary  of  the  three  tracts;  (3)  that  in  express  terms  it 
provided  that  the  lease  was  in  gross  and  not  by  acreage;  (d)  that  it 
sold  outright  and  transferred  to  Boswell  the  mining  plant,  commissary, 
machinery,  etc.,  used  and  operated  theretofore  by  Mrs.  Browning;  (e) 
that  the  consideration  to  be  paid  was  $50,000  cash  on  or  before  April 
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1,  1909,  and  $150,000  in  three  equal  annual  payments  thereafter,  with 
interest  from  date  until  paid  at  the  rate  of  5  per  centum  per  annum 
(with  lien  reserved  upon  all  the  property  leased  and  sold  to  secure  pay- 
ment) and  a  long  ton  royalty  of  IS  cents  to  be  paid  for  the  coal  mined 
and  removed;  (f)  that  this  royalty  should,  for  the  first  three  years, 
amount  each  year  to  the  sum  of  $22,500,  payable  in  quarterly  install- 
ments of  $5,625,  beginning  on  April  1,  19C9,  and  ending  on  March 
31,  1912,  and  thereafter  it  should  amount  to  at  least  $45,000  a  year, 
payable  in  quarterly  installments ;  (g)  that  any  failure  on  the  part  of 
the  lessee  to  keep  and  perform  its  terms  and  conditions  for  a  period 
of  30  days  should,  at  the  option  of  the  lessors,  ipso  facto  operate  as  a 
forfeiture  of  the  lease  with  right  to  lessors  of  re-entry  and  possession ; 
(h)  that  the  lessee  should  have  until  April  1,  1909,  to  examine  title 
to  the  property  and,  in  case  he  found  defects  therein,  to  disaffirm  the 
contract  and  be  reimbursed  the  money  paid  by  him ;  and  (k)  that,  up- 
on expiration  of  the  lease,  the  lessors  should  have  right  to  purchase  im- 
provements made  by  lessee  at  a  price  fixed  by  agreed  arbitrators,  and, 
if  not  so  purchased,  then  lessee  should  have  right  within  90  days  there- 
after to  remove  the  same. 

Boswell  thereupon  organized  the  defendant  corporation,  the  Big 
Vein  Pocahontas  Coal  Company,  and  assigned  this  lease  to  it,  it  as- 
suming his  obligations  thereunder;  the  Brownings,  however,  not  be- 
ing parties  to  such  assignment.  This  corporation  was  organized  with 
an  authorized  capital  of  $300,000,  which  it  is  alleged  was  issued  and 
fully  paid  up.  On  May  1,  1909,  it  executed  a  deed  of  trust  to  the  Co- 
lonial Trust  Company,  trustee,  upon  the  property,  to  secure  a  bond  is- 
sue of  $400,000,  of  which  it  issued,  sold,  or  put  up  as  collateral  security 
$275,000  thereof.  Carter,  Snyder,  and  Boswell  became  stockholders 
and  bondholders  of  the  company,  and  Boswell  also  became  a  surety  of 
it  for  over  $11,000  on  its  notes.  After  an  operation  of  nearly  19 
months,  this  company  found  itself  in  financial  difficulties.  It  had  sub- 
jected itself  to  demand  of  forfeiture  of  the  lease  by  the  Brownings,  for 
that  it  had  paid  to  them  upon  the  $50,000  installment,  on  April  1st  pre- 
ceding, only  the  sum  of  $25,800  (and  $15,000  of  this  had  been  paid  in 
stock  of  the  company),  leaving  $24,200  overdue  and  unpaid.  In  addi- 
tion to  this  it  was  in  arrears  to  them  in  the  further  sum  of  $5,625  for 
due  and  unpaid  royalties.  In  this  condition  of  things,  Carter,  Snyder, 
and  Boswell  filed  their  bill  in  the  court  below,  setting  forth  the  facts 
in  detail  and  charging  that  valuable  improvements  in  the  nature  of  a 
large  and  superior  mining  plant,  costing  $220,000,  had  been  made  upon 
the  property,  in  consequence  of  which,  and  for  other  causes,  the  com- 
pany was  temporarily  unable  to  meet  its  obligations  to  the  Brownings, 
to  its  working  miners  and  others,  but  expressing  their  belief  that  the 
property  and  assets  of  the  defendant  company  far  exceeded  in  value 
the  amount  of  its  indebtedness,  provided  its  integrity  should  be  main- 
tained and  its  operation  continued  and  the  dissipation,  loss,  and  waste, 
which  would  inevitably  result  from  the  levying  of  executions  upon  the 
same,  prevented.  It  is  to  be  particularly  noted  that  in  this  bill  not  the 
slightest  assault  is  made  upon  the  integrity  of  the  lease  with  the  Brown- 
ings, but,  on  the  contrary,  its  validity,  its  assignment  by  Boswell  to  the 
company,  the  assumption  of  its   fulfillment  by  the  latter,  and  the 
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amounts  of  payment  under  it,  due  and  to  become  due  and  payable,  to 
the  Brownings,  as  well  as  the  payments  actually  made,  are  clearly  and 
correctly  set  forth.  The  sole  defendant  to  this  bill,  the  Big  Vein  Poca- 
hontas Coal  Company,  by  its  treasurer,  with  full  authority  conferred 
upon  him  by  its  stockholders  to  do  so,  filed  an  immediate  answer,  and 
upon  such  bill  and  answer  the  court  below  at  once  appointed  receivers 
to  take  charge  of  the  company's  property  and  continue  its  mining  op- 
erations. 

Some  10  to  15  days  thereafter  (exact  date  not  given  in  the  record), 
the  Brownings  presented  their  petition  in  this  cause,  admitting  the  exe- 
cution of  the  lease  to  Boswell,  his  assignment  thereof  to  the  company, 
and  calling  attention  specifically  to  certain  of  its  clauses  under  and  by 
virtue  of  which  they  charged  a  forfeiture  thereof  and  asserted  their 
right  and  election  to  re-enter  and  take  possession,  and  prayed  the  re- 
ceivers be  ordered  to  turn  over  the  property  to  them.  However,  if 
the  court  should  determine  to  refuse  them  this  relief,  they  averred  their 
lessee  Boswell  to  be  a  nonresident  of  the  state,  financially  embarrassed, 
and  his  assignee,  the  company,  to  be  practically  insolvent,  and  their 
only  security  for  the  balance  due  them  to  be  the  coal  in  place ;  in  con- 
sequence they  insisted  that  a  first  lien  for  the  unpaid  balance  of  the 
$200,000,  and  for  the  royalty  money  set  forth  in  the  lease,  be  decreed 
direct  against  the  property,  and  that  the  receivers  be  not  permitted  to 
mine  such  coal  so  long  as  arrears  of  such  debt  and  royalty  remained 
unpaid.    They  alleged  in  this  connection : 

"If  the  receivers  are  unsuccessful  and  do  a  losing  business,  as  the  company 
seems  to  have  done,  petitioners'  coal  will  be  mined,  leaving  unpaid  the  de- 
ferred payments.  In  other  words,  the  petitioners  run  the  entire  risk  of  a 
successful  operation  of  the  plant  by  the  court's  receivers,  and  the  corpus  of 
their  property  is  being  used  for  these  purposes." 

To  this  petition  Boswell  filed  a  detailed  answer  manifestly  for  the 
sole  purpose  of  contesting  the  demand  of  the  Brownings  for  a  declara- 
tion of  forfeiture  of  the  lease  and  an  order  directing  the  receivers  to 
turn  over  the  property  to  them.  To  this  end  he  denied  either  himself  to 
be  financially  embarrassed  or  the  company  to  be  practically  insolvent. 
On  the  contrary,  he  says : 

**He  beUeves  that,  if  the  orderly  administration  of  the  trust  may  be  allowed 
to  proceed  without  interference  from  the  petitioners,  then  said  petitioners 
will  receive  all  payments  properly  and  lawfully  due  unto  them,  and  that  their 
rights  under  said  lease,  as  the  same  may  be  adjudicated  by  this  honorable 
court,  will  be  secured  and  protected." 

Again  it  is  to  be  distinctly  noted  that  in  this  answer  no  assault  is 
made  upon  the  right  of  the  Brownings  to  recover  the  full  $200,000, 
less  payments  made,  and  the  royalty  provided  for  in  the  lease ;  in  fact, 
their  right  to  have  the  same  declared  a  first  lien  as  claimed  by  them,  in 
case  forfeiture  of  the  lease  be  denied,  is  not  contested.  The  sole  con- 
tention is  that  "petitioners  should  not  be  permitted  to  interfere  with  the 
orderly  administration  of  the  trust''  by  the  receivers  under  direction  of 
the  court. 

The  Big  Vein  Pocahontas  Coal  Company,  Snyder,  and  Carter,  and 
the  Colonial  Trust  Company,  trustee,  appeared  and  filed  answers  to 
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this  petition  of  the  Brownings,  all  adopting  and  affirming  each  and 
every  allegation  set  forth  in  BoswelFs  answer  thereto.  To  these  an- 
swers replications  were  filed  by  the  Brownings.  About  this  time,  the 
last  of  January  or  first  days  in  February,  1911  (the  exact  date  is  not 
set  forth  in  the  record),  the  court  heard  the  cause  upon  this  petition 
of  the  Brownings,  and  among  other  things — 

''ordered,  adjudged,  and  decreed  that  OlUe  H.  Browning,  in  her  own  right, 
and  as  guardian  of  James  S.  Browning,  Jr.,  infant,  shall  have  and  be  entitled 
to  a  first  and  prior  lien  upon  the  lands,  real  estate,  property,  equipment,  and 
Improvements  constituting  the  corpus  of  the  lease  from  said  petitioners  unto 
Thomas  T.  Boswell  and  in  the  proceedings  referred  to,  for  all  the  royalties 
due  and  to  become  due,  according  to  the  terms  of  said  lease  and  for  the  true 
and  lawful  balance  remaining  unpaid  upon  the  bonus  payment  of  $200,000  in 
said  lease  mentioned  and  covenanted  to  be  paid,  and  all  interest  due  and  to 
become  due  thereon ;  the  amount  of  such  principal  and  interest,  respectively, 
to  be  ascertained  and  reported  by  the  master  appointed  in  these  proceedings.'' 

Such  master  by  the  decree  was  appointed  and  subsequently  report- 
ed to  be  due  upon  the  $200,000  claim  a  balance  of  principal  and  inter- 
est of  $139,746.59,  on  July  24,  1911.  Again  it  is  to  be  noted  that,  at 
the  time  the  master  considered  this  matter,  Boswell,  the  company,  Sny- 
der, and  Carter,  and  the  Colonial  Trust  Company,  trustee,  had  made 
themselves  parties  to  the  proceedings  by  intervening  and  filing  their 
answers  to  the  petitions  of  the  Brownings,  asserting  their  claims  and 
demands  under  the  lease ;  that  the  master  took  the  evidence  necessarv, 
ascertained  the  balance  due,  and  made  his  report,  with  not  a  single  ob- 
jection made  by  these  parties  or  any  one  of  them  to  the  claims  or  to 
his  report  finding  this  balance  due  thereon. 

More  than  six  months  after  the  entry  of  this  decree  ascertaining  the 
right  of  the  Brownings  to  recover  the  unpaid  balance  of  the  $200,000, 
and  declaring  it  a  first  lien  upon  the  property  (which  decree  never  was 
appealed  from),  and  nearly  a  year  after  the  appointment  of  the  receiv- 
ers, and  more  than  two  years  after  the  execution  of  the  lease  and  con- 
tinuous acceptance  and  operation  thereunder,  with  a  master's  report 
unexcepted  to  by  these  parties  filed  in  the  cause  ascertaining  the  un- 
paid balance  due,  Snyder  and  Carter,  two  of  the  original  plaintiffs, 
and  the  Big  Vein  Pocahontas  Company,  the  original  defendant,  filed  a 
supplemental  answer  and  cross-bill  to  the  Brownings'  petition,  and 
subsequently  Boswell  did  likewise.  These  answers  and  cross-bills  al- 
leged that  Boswell  had  been  induced  to  enter  into  the  lease  by  reason  of 
false  representation  made  by  the  Brownings  as  to  how  much  of  the 
leased  premises  was  underlaid  with  the  No.  3  Pocahontas  vein  of  coal, 
and  prayed  a  rescission  of  the  lease  and  return  payment  of  the  sums 
paid  by  Boswell  or  the  company,  including  sums  expended  in  the  erec- 
tion of  the  new  plant,  or,  in  default  thereof,  for  an  abatement  of  both 
the  $200,000  and  the  royalty  to  be  paid  for  the  lease. 

Defense  was  made  to  these  cross-bills  by  demurrer  and  answer ;  the 
demurrer  was  overruled,  a  replication  filed,  and  depositions  taken. 
While  the  taking  of  the  depositions  was  in  progress,  an  amended  cross- 
bill was  filed,  which  Mrs.  Browning  answered,  and  issue  was  joined 
thereon,  and  further  depositions  were  taken,  and  the  cause  heard  on 
its  merits. 
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The  court  rendered  a  written  opinion,  holding  that  a  case  for  abate- 
ment of  the  purchase  price  had  been  made  out,  and  that  the  cross- 
complaint  had  also  made  a  case  for  damages  by  reason  of  the  cor- 
poration having  constructed  an  unnecessarily  expensive  plant,  the  coal 
acreage  considered,  and  announced  its  intention  to  refer  certain  ques- 
tions to  a  master  to  ascertain  and  report  thereon.  Thereupon  Mrs. 
Browning  filed  two  petitions,  accompanied  by  affidavits  of  herself  and 
others,  asking  that  certain  matters  arising  on  the  record  be  also  refer- 
red to  the  master,  to  whom  the  cause  was  to  be  referred. 

The  prayer  of  the  first  petition  was  that  the  master  might  inquire 
and  report  the  value  of  the  Browning  plant  already  erected  and  in 
operation  at  the  time  of  the  lease,  including  the  stock  of  goods,  mules, 
and- timber  rights  that  went  with  the  lease.  The  other  petition  averred 
that  the  Big  Vein  Pocahontas  Coal  Company  knew  the  fact  that  a 
great  portion  of  the  leased  premises  was  not  underlaid  with  coal  prior 
to  the  erection  of  its  plant,  or  a  greater  part  thereof.  Evidence  to  that 
effect  having  been  already  taken,  and  fiill  affidavits  filed  with  the  peti- 
tion insisting  that  if  the  corporation  was  entitled  to  any  damages  at 
all,  by  reason  of  the  erection  of  an  unnecessarily  large  plant,  the  cor- 
poration was  not  entitled  to  damages  on  account  thereof,  for  any  por- 
tion of  the  plant  erected  after  knowledge  of  the  facts,  the  court  was 
asked  to  have  the  master  take  evidence  and  report  as  to  matters  set 
up  in  said  petition.  But  the  court  overruled  both  petitions  and  de- 
clined to  refer  any  of  the  matters  referred  to  therein  to  the  master. 

The  infant,  James  S.  Browning,  Jr.,  who  had  not  been  made  a  party 
to  the  proceedings,  but  who  was  a  party  to  the  lease,  by  his  guardian, 
then  filed  an  intervening  petition  setting  forth  his  interests  in  the 
premises,  calling  attention  of  the  court  to  the  proceedings  in  Tazewell 
circuit  court  for  the  confirmation  of  the  lease,  and  to  the  fact  that  said 
cause  was  still  pending,  and  that  all  the  parties  were  before  that  court ; 
that  the  lease  as  to  him  was  a  judicial  lease;  that  the  circuit  court  of 
Tazewell  county  was  the  only  court  that  had  the  jurisdiction  to  rescind 
the  lease,  or  modify  its  decree  of  confirmation,  by  abatement  of  the 
purchase  price,  and  further  insisting  that,  if  he  was  wrong  as  to  this, 
he  was  certainly  entitled  to  be  made  a  party  defendant  to  these  pro- 
ceedings so  that  his  interests  might  be  protected,  and  urged  the  court 
to  require  the  cross-complainants  to  amend  their  bill,  by  making  him 
a  party  defendant,  in  order  that  he  might  appear  and  protect  his  rights 
in  the  premises ;  and  that  the  court  would  then  appoint  him  a  guardian 
ad  litem  to  represent  his  interests  in  the  cause.  The  prayer  of  this 
petition  was  overruled  by  the  court.  The  court  then  referred  the  cause 
to  a  special  master,  to  take  evidence  and  report  on  the  following  mat- 
ters : 

•♦(a)  The  difference  between  the  value  to  the  present  plant  at  the  time  the 
coal  in  No.  3  seam  will  be  exhausted  if  worked  out  under  the  present  lease 
and  the  value  at  that  time  of  such  a  plant  as  a  reasonable,  prudent  coal' 
operator,  having  ample  capital,  should  have  installed  for  the  best  results ;  it 
having  been  fully  known  at  the  date  of  the  lease  that  the  lease  included  431.4 
acres  of  land  entirely  barren. 

"(b)  Also  the  difference  between  the  value  to  the  successors  in  Interest  of 
the  lessee  under  the  lease  of  March  12,  1909,  filed  with  the  original  bill  in 
this  cause,  of  the  plant  that  lias  been  installed  on  the  leased  premises  by  the 
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Big  Vein  Pocahontas  Coal  Company  and  the  yalue  to  it  and  its  successors  Id 
interest  of  such  plant  as  is  described  in  paragraph  (a)  above.  In  ascertaining 
this  item,  account  will  be  taken  from  the  installation  of  the  plant  now  on  the 
premises  to  the  date  at  which  the  available  coal  of  the  No.  3  bed  on  the  prem- 
ises will  probably  be  exhausted  if  mined  as  provided  for  under  the  aforesaid 
lease;  ami  also  account  will  be  taken  of  the  provision  in  the  lease  in  regara 
to  the  rights  of  the  parties  as  to  the  plant  upon  the  exhaustion  of  the  No.  3 
bed  of  coal. 

"(c)  If  desired  by  counsel  for  either  side,  the  said  master  will  also  take 
evidence  concerning  the  report  whether  or  not  the  Big  Vein  Pocahontas  Coal 
Company  installed  an  unreasonably  expensive  plant  in  view  of  a  justifiable 
belief  on  its  part  that  the  leased  premises  carried  approximately  647.8  acres 
of  the  No.  3  bed  of  coal ;  and  if  so,  how  much  more  the  said  plant  cost  than 
should  reasonably  have  been  expended  thereon,  under  the  belief  above  men- 
tioned. 

*'(d)  The  area  of  the  No.  3  bed  of  coal  mined  out  prior  to  April  1,  1909. 

"(e)  The  area  of  the  said  bed  of  coal  rendered  commercially  unavailable 
prior  to  April  1,  1909. 

"(f)  Whether  or  not  the  Big  Vein  Pocahontas  Coal  Company  or  the  receivers 
in  this  cause  have  committed  waste  of  coal  or  have  damaged  the  mines  by  im- 
proper mining;   and  if  so,  to  what  extent  pecuniarily?" 

"The  difference  between  the  cost  of  the  plant  which  has  been  installed  by 
the  Big  Vein  Pocahontas  Coal  Company  on  the  premises  leased  by  the  con- 
tract of  March  12,  1912,  filed  with  the  original  bill  in  this  case,  and  the  cost 
of  such  plant  as  a  reasonably  prudent  coal  operator,  having  ample  capital, 
would  have  Installed  for  the  best  results,  had  it  been  fully  known  at  the  date 
of  the  lease  that  the  leased  premises  included  431.4  acres  of  land  entirely 
barren  of  coal." 

Much  evidence  was  taken  before  the  master,  who  made  and  filed 
his  report,  to  which  report  Mrs.  Browning  filed  sundry  exceptions. 

In  the  meantime,  Mrs.  Browning  filed  a  petition  for  rehearing,  con- 
tending that  the  principles  upon  which  the  court  proposed  to  make  the 
abatement,  as  expressed  in  its  opinion,  were  entirely  wrong,  and  sug- 
gested what,  in  the  opinion  of  her  counsel,  was  the  proper  principle 
upon  which  the  abatement  should  be  made,  if  any  abatement  was  made 
at  all. 

The  cause  came  on  to  be  heard ;  the  court  declined  to  recede  from 
the  principles  as  to  the  abatement  it  had  already  adopted,  overruled 
all  the  exceptions  of  Mrs.  Browning  to  the  report  of  the  special  mas- 
ter, and,  after  making  the  necessary  calculations,  abated  the  purchase 
money  by  $121,113.79,  and  rendered  a  decree  against  Mrs.  Browning 
for  the  additional  sum  of  $51,353.47,  for  damages.  Said  damages  be- 
ing the  difference  between  the  cost  of  the  plant  actually  constructed 
and  such  a  plant  as  in  the  opinion  of  the  master  and  court  a  prudent 
man  would  have  constructed,  had  the  shortage  in  the  coal  area  been 
known  at  the  time. 

Prior  to  the  rendition  of  this  last-named  decree,  the  Big  Vein  Poca- 
hontas Coal  Company  having  made  default  in  the  payment  of  the  in- 
terest on  its  bonds,  the  trustee,  the  Colonial  Trust  Company,  filed,  in 
the  Circuit  Court  of  the  United  States  for  the  Western  Distric;t  of  Vir- 
ginia, its  bill  against  the  Big  Vein  Pocahontas  Coal  Company,  praying 
a  foreclosure  of  the  mortgage,  and  that  cause  and  the  one  under  con- 
sideration were  consolidated  and  heard  together,  and  the  court  there- 
upon, at  the  same  time  it  rendered  its  decree  against  Mrs.  Browning, 
rendered  a  decree  in  this  consolidated  cause  foreclosing  the  mortgage 
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and  decreeing  a  sale  of  the  premises.  Mrs.  Browning  then  filed  a  peti- 
tion for  rehearing,  which  was  dismissed. 

From  the  decrees  abating  the  purchase  money  and  decreeing  the 
damages,  Mrs.  Browning  has  appealed  to  this  court.  From  the  decree 
denying  the  prayer  of  her  petition  for  rehearing  and  dismissing  the 
same,  and  from  the  decree  rendered  April  10,  1913,  James  S.  Brown- 
ing, Jr.,  an  infant,  suing  by  his  next  friend,  James  S,  Browning,  has 
also  appealed. 

A  discussion  of  a  number  of  questions  arising  as  regards  the  reg- 
ularity of  these  pleadings  and  the  correctness  of  the  rulings  of  the 
court  below,  set  forth  in  the  assignments  of  error  and  very  ably  argued 
by  counsel  upon  both  sides,  might  be  interesting,  but  in  our  opinion  is 
unnecessary.  Both  sides  to  the  controversy  have  practically  shifted 
their  positions.  The  Brownings,  in  the  beginning,  insisted  that  the 
lease  be  declared  forfeited,  but  after  the  court,  by  its  decree  entered 
about  the  1st  of  February,  1910  (exact  date  not  disclosed  by  the  rec- 
ord), had  adjudged  the  integrity  of  their  demand  for  the  purchase  price 
of  $200,000  and  the  15  cents  long  ton  royalty  and  declared  them  to  be 
entitled  to  a  first  lien  upon  the  property  as  security  therefor,  their 
future  eflforts  seem  to  have  been  directed  in  effect  toward  maintaining 
the  integrity  of  this  decree.  On  the  other  hand,  as  we  have  seen,  their 
opponents,  comprising  their  lessee  Boswell,  Snyder,  and  Carter,  his  co- 
defendant  in  the  original  bill,  the  corporation,  sole  defendant  therein, 
and  the  trust  company,  its  mortgage  trustee,  coming  in  by  interven- 
tion, did  not  deny  at  first  the  Brownings'  right  to  their  full  purchase 
money  and  royalty  and  the  lien  fixed  therefor,  but  resisted  the  declara- 
tion of  forfeiture.  Subsequently,  however,  they  joined  in  denying  the 
debt  of  the  Brownings,  set  up  fraud  in  the  procurement  of  the  con- 
tract, and,  because  thereof,  demanded  either,  first,  rescission,  or,  sec- 
ond, abatement,  of  such  contract  debt.  Had  the  Brownings  stood 
squarely  upon  their  demand  for  a  declaration  of  forfeiture  and  their 
right  to  re-enter  and  have  possession  of  the  property,  it  is  not  at  all 
certain  that  they  would  not  have  been  entitled  to  it,  but  not  having  ap- 
pealed from  the  decree  denying  them  this  right,  but,  on  the  contrary, 
having  in  effect  acquiesced  in  the  terms  of  this  decree  adjudging  to 
them  their  $200,000  and  15  cents  royalty,  they  must  be  held  to  have 
waived  their  right  to  forfeiture.  And,  having  waived  the  forfeiture, 
it  does  not  seem  to  us  that  they  can  deny  now  the  jurisdiction  of  the 
court  because  of  the  interest  of  the  infant  son  being  under  the  state 
court's  control.  Mrs.  Browning  was  undeniably  the  guardian  of  this 
infant,  and  the  lease  executed  by  her  as  such  guardian,  as  well  as  in 
her  own  right,  was  approved  by  this  state  court  in  the  infant's  interest. 
But,  if  this  were  not  so,  the  forfeiture  waived  and  the  institution  of  the 
second  suit  by  the  Colonial  Trust  Company,  trustee,  to  foreclose  and 
sell  the  property  for  default  in  payment  of  interest,  undoubtedly  con- 
ferred jurisdiction  because  of  an  independent  relief  sought  thereby, 
wholly  beyond  the  state  court's  power  to  grant  under  the  bill  and  pro- 
ceedings pending  before  it.  Therefore  the  consolidation  of  these  two 
causes  by  the  court  below  enables  us  to  sweep  all  technical  questions 
aside  and  determine  this  controversy  upon  its  merits ;   upon  the  ques- 
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tion  of  whether  or  not  the  court  below  was  justified  in  abating  the  pur- 
chase price  of  the  lease  and  awarding  damages  for  a  new  plant  erected 
at  unnecessary  cost,  considering  the  amount  of  coal  to  be  mined  actu- 
ally under  the  premises. 

[1]  I.  What  is  this  contract?  It  is  one  conferring  on  Boswell  the 
right  to  enter  upon  the  Brownings*  land  and  remove  all  the  coal  under- 
lying it  of  this  particular  seam  upon  certain  conditions  and  for  a  fixed 
price  to  be  paid  for  each  ton  to  be  removed.  What  is  or  was  this  $200,- 
000  to  be  paid  for  ?  Certainly  not  as  a  price  for  the  coal,  or  else  the 
contract  would  have  required  the  royalty  payments  of  15  cents  per 
ton  when  removed  and  payable  to  be  credited  upon  it.  On  the  con- 
trary; $25,000  of  it  was  for  plant  and  personal  property  sold  outright 
at  value  and  delivered,  and  the  remaining  $175,000  was  a  bonus  agreed 
to  be  paid  for  the  right  to  mine  and  remove  whatever  coal  might  un- 
derlie the  land  at  a  cost  of  15  cents  per  ton  upon  the  conditions  and 
terms  of  payment  set  forth  in  the  lease  contract.  In  other  words,  this 
was  a  mining  lease  and  not  a  sale  of  either  land  or  coal  by  the  acre, 
nor  of  a  fixed  quantity  or  number  of  tons,  but,  on  the  contrary,  a  right 
in  gross,  as  specifically  set  forth  in  the  contract  to  remove  all  the  No. 
3  seam  of  coal,  much  or  little,  underlying  the  land. 

In  mining  sections  of  this  country  many  such  contracts,  providing 
for  the  payment  of  bonuses  for  the  right  to  bore  for  oil  and  gas  and, 
to  a  lesser  extent,  to  mine  coal,  have  been  made  and  are  being  made 
daily  and  have  been  universally  upheld  by  the  courts,  although  it  has 
and  may  turn  out  that  such  mining  leases  are  absolutely  worthless  by 
reason  of  no  oil,  gas,  or  coal  underlying  the  land.  Bonuses  of  this 
character  are  paid  upon  thousands  of  acres  of  land  in  such  sections  to 
hold  the  right  to  bore  for  oil  and  gas  for  fixed  periods  of  from  30  days 
to  10  years,  and  the  courts  have  enforced  their  payment.  This  is  done 
upon  the  clean-cut  distinction  to  be  drawn  between  a  contract  which 
sells  and  conveys  the  property  itself  and  one  which  grants  the  right 
to  purchase  it  at  a  fixed  price ;  in  other  words,  between  a  sale  contract 
and  a  lease  contract.  Such  mining  lease  does  not  convey  in  fee  the 
minerals  in  place,  but  only  a  contingent,  defeasible  interest  therein. 
As  said  in  Moore  v.  Sawyer  (C.  C.)  167  Fed.  826 : 

"An  instrument  in  terms  granting  aH  the  oil,  gas,  coal,  and  asphaltum  un- 
der certain  described  land,  but  which  was  denominated  a  lease,  had  a  definite 
term  of  15  years,  and  provided,  In  addition  to  a  cash  payment  of  $50,  for  the 
payment  of  a  royalty  on  all  oil  produced,  held  not  a  conveyance  in  fee  of 
the  minerals  in  place,  but  merely  a  lease." 

In  Backer  v.  Penn.  Lubricating  Co.,  162  Fed.  627,  89  C.  C.  A.  419 
(6th  Ct.  Ct.  App.),  it  is  said : 

An  oil  lease  in  ordinary  form,  giving  the  lessee  the  exclusive  right  to  ex- 
plore for,  produce,  and  sell  oil  from  the  land  on  payment  of  a  royalty,  does 
not  vest  him  with  title  to  the  oil  in  place. 

In  Kansas  Nat.  Gas  Co.  v.  Board,  Com'rs,  etc.,  75  Kan.  335,  89  Pac. 
750,  held: 

An  oil  and  gas  lease,  conferring  on  the  lessee  the  right  to  enter  on,  operate 
for,  and  produce  oil  and  gas  upon  land  described,  and  containing  no  provi- 
sion indicating  otherwise,  grants  a  license  to  enter  and  explore,  and,  if  oil 
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or  gas  is  found,  the  right  to  produce  and  sever  it  Until  mineral  of  the  kind 
is  actually  produced  and  severed  so  that  it  becomes  personalty,  the  lessee  has 
no  title  to  any  specified  portion  of  it,  but  the  legal  title  and  the  possession  of 
the  entire  mass  and  volume  remains  in  the  owner  of  the  strata  in  which  it 
is  confined. 

See,  alsp,  Wagner  v.  Mallory,  169  N.  Y.  501,  62  N.  E.  584;  Hug- 
gins  V.  Daley,  99  Fed.  606,  40  C.  C.  A.  12,  48  L.  R.  A.  320  (this  4th 
Ct.);  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451,  35  Atl.  732;  Brown  v. 
Fowler,  65  Ohio,  507-521,  63  N.  E.  76;  Steelsmith  v.  Gartlan,  45  W. 
Va.  27,  29  S.  E.  978,  44  L.  R.  A.  107. 

But  it  may  be  said  that  a  coal  lease  is  different  from  one  for  oil 
and  gas.  Only  in  degree  and  not  in  principle.  The  courts  have  held 
them  to  be  analogous,  as  see  Starn  v.  Huffman,  62  W.  Va.  422,  at 
page  426,  59  S.  E.  179,  at  page  180,  where  it  is  said : 

"It  is  true  •  •  *  that  more  diligence  is  required  in  oil  and  gas  leases 
than  leases  for  other  minerals ;   yet  the  same  general  principles  prevail.*' 

See,  also,  Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  713,  5  Am. 
St.  Rep.  285;  Cowan  v.  Bradford  Iron  Co.,  83  Va.  547,  3  S.  E.  120, 
where  the  distinction  between  mining  leases  of  this  character  and  sales 
of  mineral  outright  are  very  clearly  drawn  by  the  Supreme  Court  of 
the  state  from  which  this  Browning  Case  comes  to  us.  See,  also, 
Archer  on  Oil  and  Gas,  where  many  cases  are  cited  and  considered. 

From  these  cases,  it  would  seem  clearly  established  that  such  mining 
leases  at  the  instance  of  the  lessor  can  be  canceled  as  cloud  on  title  by 
the  courts  for  failure  on  the  part  of  the  lessee  to  promptly  operate, 
although  containing  no  forfeiture  or  re-entry  clause  as  here,  although 
containing  no  limit  of  time  to  run  and  no  clauses  fixing  time  to  com- 
mence and  defining  the  extent  of  operation  as  here. 

[2]  It  follows,  we  think,  inevitably,  that,  on  the  part  of  the  lessee, 
courts  can  cancel  in  toto  a  lease  that  has  been  procured  from  him  by 
fraud,  but  must  deny  his  right  to  undertake  to  abate  the  payments  to 
be  made  for  the  right  to  mine,  agreed  upon.  The  right  to  mine  in 
such  case  is  a  right  to  produce  and  purchase  and  is  not  susceptible  of 
division  and  abatement.  The  reason  for  this  seems  to  us  very  ap- 
parent. 

The  lessee  has  the  right  to  remove  all  the  coal,  but  he  is  not  requir- 
ed to  remove  it  all.  He  is  required  to  mine  a  minimum  quantity  each 
year  and  pay  for  it  by  the  ton  as  taken,  but,  if  he  finds  it  unprofitable, 
he  can  forfeit  the  lease  at  any  time,  and  the  lessor's  remedy  is  re-entry, 
and  an  action  at  law  for  damages  possibly.  If  the  court  abates  this 
"bonus"  given  for  this  right  to  mine  and  purchase,  then  there  is  nothing 
whatever  to  prevent  the  corporation  lessee  from  mining  the  coal  until 
it  has  reimbursed  itself  the  balance  of  the  unabated  "bonus"  and  then 
quit.  Or  it,  as  in  this  case,  may  become  insolvent  and  go  into  hands  of 
receivers  and  eventual  sale  be  directed  as  in  this  case.  What  can  the 
court  direct  to  be  sold — the  coal  itself?  Not  by  any  means.  It  can 
sell  only  the  right  to  mine  and  remove  the  coal  upon  terms  and  pay- 
ments required  by  this  mining  lease.  Such  sale,  in  other  words,  can 
only,  so  far  as  the  coal  itself  is  concerned,  create  for  the  use  of  some- 
body a  bonus  sum  to  be  paid  for  the  right  to  mine  and  purchase.  If 
132  C.C.A.— 12 
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Bosweirs  bonus,  agreed  by  him  to  be  paid  for  this  right,  is  abated  as 
proposed,  and  it  becomes  necessary  for  Mrs.  Browning  to  buy  the  right 
for  her  protection,  it  will  in  fact  require  her  to  pay  a  sum  of  money  for 
the  right  to  mine  and  sell  her  own  property,  and  this  in  the  interest 
of  a  bankrupt  lessee  who  has  wholly  failed  to  comply  with  his  contract 
to  exercise  that  right  to  mine  and  purchase.  Our  conclusion,  there- 
fore, is  that  the  right  of  abatement  in  cases  of  sales  of  mineral  is  clear 
as  in  all  cases  of  real  estate,  where  specific  performance,  rescission,  or 
abatement  can  be  decreed,  but  in  the  case  of  mining  leases  there  can 
be  no  power  in  the  courts  to  decree  specific  performance — no  power  to 
compel  the  lessee  to  mine  and  remove  the  coal — ^nor  can  a  court,  with- 
out making  an  entire  new  contract  for  the  parties,  divide  up  and  abate 
in  part  an  indivisible  right  to  buy  and  remove  the  coal ;  the  only  rem- 
edy possible  to  either  party  who  may  have  been  defrauded  is  to  have 
the  contract  canceled. 

[3]  II.  This  brings  us  to  the  question  of  whether  this  lease  con- 
tract can  or  could  be  now  canceled  at  the  instance  of  these  defendants. 
We  think  not. 

First,  because  of  their  laches  under  the  very  many  decisions,  all 
uniform  in  tenor,  illustrated  by  such  as  Grymes  v.  Sanders,  93  U.  S. 
55,  23  L.  Ed.  798,  where  it  is  said : 

••Where  a  party  desires  to  rescind,  upon  the  ground  of  mistake  or  fraud,  he 
must,  upon  the  discovery  of  the  facts,  at  once  announce  his  purpose,  and  ad- 
here to  it  If  he  be  silent,  and  continue  to  treat  the  property  as  his  own,  he 
will  be  held  to  have  waived  the  objection,  and  will  be  as  conclusively  bound 
by  the  contract  as  if  the  mistake  or  fraud  had  not  occurred." 

And  see  Shappirio  v.  Goldberg,  192  U.  S.  232,  24  Sup.  Ct.  259,  48 
L.  Ed.  419,  where  this  ruling  is  reiterated. 

In  this  case  it  is  unquestionably  true  that  defendants  held  this  prop- 
erty for  nearly  two  years  after  they  had  information,  in  every  respect 
as  full  and  complete  as  Mrs.  Browning  or  any  other  living  soul  at  the 
time  could  have,  as  to  the  existence  of  this  fault,  yet  they  refused  her 
offer  to  rescind,  held  on  to  the  property,  mined  thousands  of  tons  of 
the  coal,  had  20  years  of  mining  assured  before  them  (see  Judge  Mc- 
Doweirs  opinion  for  this  statement),  resisted  Mrs.  Browning's  right  to 
forfeit  the  lease,  filed  this  bill  for  the  purpose,  insisted  that  the  lease 
be  enforced,  acknowledged  her  right  to  the  bonus,  allowed  a  decree  to 
go  therefor  and  for  the  royalty  in  arrears,  a  reference  to  be  made  to 
ascertain  and  a  report  to  be  made  ascertaining  the  amount  without  ob- 
jection. Only  after  it  was  seen  that  bad  management,  the  overloading 
of  the  company  by  bond  and  stock  issues,  and  other  reasons,  for  which 
they  were  solely  responsible,  it  had  become  impossible  for  them  to  com- 
ply with  their  contract  did  they  originate  this  idea  of  saving  for  them- 
selves whatever  they  could  by  securing  the  court  to  make  a  new  con- 
tract for  the  right  to  mine  the  coal  (not  for  the  coal  itself)  and  to  sell 
this  right  under  its  new  contract  (which  Mrs.  Browning  never  agreed 
to)  for  such  sum  as  can  be  realized  therefor. 

Second.  The  decree  of  January,  1911,  was  a  final  one,  conceded  to 
and  unappealed  from  by  these  defendants,  and  estopped  them  from 
subsequent  inconsistent  claims  for  relief. 
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[4]  III.  We  do  not  deem  it  necessary  to  dwell  upon  the  question 
of  misrepresentations  charged  to  have  been  made  by  Mrs.  Browning, 
as,  under  the  view  we  have  taken  above,  any  such  misrepresentations 
become  immaterial,  so  far  as  abatement  can  be  based  upon  them.  It 
is  sufficient  for  us  to  say  that,  in  selling  this  right  to  mine  and  her  plant 
to  Boswell  for  $200,000,  we  do  not  from  the  evidence  doubt  for  a  mo- 
ment that  she  regarded  it  as  fully  worth  that.  She  had  consistently  val- 
ued the  plant  and  coal  in  fee  at  $1,000,000;  she  made  no  representa- 
tion as  to  the  quantity  of  coal  underlying  the  land ;  her  lease  in  terms 
stated  it  was  not  to  be  of  a  specific  number  of  tons  but  in  gross,  much 
or  little ;  she  could,  no  more  tell  than  could  Boswell  or  any  other  man 
as  to  whether  a  fault  existed  under  these  lands  because  no  bore  holes 
had  been  made  to  test  it  and  were  only  afterwards  made  by  order  of 
the  court  by  the  receivers,  paid  for  out  of  funds  arising  from  the  sale 
of  her  coal.  Boswell  knew  this.  He  admitted  he  was  mistaken  as  to 
the  hill  she  pointed  to  from  her  porch ;  he  had,  even  after  signing  the 
lease,  by  its  terms  some  20  days  for  examination  of  title  and  property 
and,  if  he  ascertained  defects,  to  have  the  contract  rescinded.  We  can- 
not restrain  the  strongest  conviction  that  to  allow  Boswell  and  his  as- 
sociates, experienced  coal  operators,  to  maintain  this  defense  at  the 
time  and  under  the  circumstances  they  have  undertaken  to  do  so  would 
be  grossly  inequitable. 

It  is  practical  experience  in  coal  mining  that  it  takes  thousands  of 
dollars  and  many  months  of  time  to  open  up  a  mine  where  operations 
can  be  carried  on  profitably — the  internal  development  has,  as  shown 
by  mine  maps,  to  be  done  according  to  a  fixed  plan.  In  short,  it  is 
like  laying  off  a  town  above  ground  but  far  more  difficult.  Streets 
(called  headings)  have  to  be  first  mined  out  ordinarily  by  pick,  and  it 
is  a  slow  process;  counter  or  cross  headings  have  to  be  also  picked 
out;  rooms  or  squares  have  to  be  thus  secured,  the  mining  out  of 
which  can  be  done  by  cutting  machines ;  air  shafts  and  chambers  have 
to  be  dug  at  large  expense ;  the  work  goes  on  slowly  and  costly  delays 
are  inevitable.  Add  to  this  that  a  mme  by  reason  of  inexperienced, 
reckless,  unscrupulous,  or  unscientific  operation  in  laying  out  of  these 
headings,  air  shafts,  and  chambers,  the  mining  out  improperly  of  coal 
where  pillars  should  be  left  and  maintained,  and  otherwise,  may  be  al- 
most, if  not  quite,  ruined,  and  it  will  be  apparent  that,  when  Mrs. 
Browning  gave  over  the  control  of  a  mine  fully  developed  internally, 
and  which  had  been  successfully  operated  by  her  for  years,  taking  all 
the  risks  of  her  lessee's  possible  bad  operation  thereof,  the  bonus  she 
required  to  be  paid  was  not  at  all  unreasonable. 

From  these  and  other  facts  disclosed  by  the  record  we  are  fully 
persuaded  that  the  parties  dealt  with  each  other  at  arm's  length  in 
making  this  a  mining  lease  contract ;  that  it  was  one  of  known  hazard 
on  the  part  of  Boswell  and  his  associates;  and  that  their  defense  of 
fraud  and  misrepresentation,  if  not  simply  an  afterthought  arising 
when  they  realized  the  receivers'  management  was  not  likely  to  pre- 
vent default  and  loss  to  them  in  their  investments,  has  at  least  proven 
itself  wholly  inadequate,  under  well-settled  legal  principles,  to  affect  a 
contract  of  this  character.    It  follows  that  the  decree  of  the  court  be- 
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low  must  be  reversed,  and  these  causes  be  remanded,  with  instructions 
to  enforce  in  full  as  a  first  lien  the  demand  of  the  Brownings  regard- 
less of  the  defense  so  asserted. 
Reversed. 

WOODS,  Circuit  Judge  (dissenting).  The  importance  of  the  issues 
involved  in  this  appeal  seem  to  justify  a  statement  of  my  reasons  for 
dissent. 

On  March  12,  1909,  Mrs.  OUie  H.  Browning,  James  S.  Browning, 
her  husband,  and  James  S.  Browning,  Jr.,  an  infant  son,  by  Mrs.  Ollie 
H.  Browning,  his  guardian,  made  a  contract  with  Thomas  T.  Boswell 
by  which  they  agreed  to  sell  to  Boswell  coal  known  as  the  "Pocahon- 
tas" or  "No.  3"  seam  in  lands  particularly  described  in  the  contract, 
together  with  machinery,  live  stock,  and  other  personal  property,  and 
to  lease  the  lands  for  the  purpose  of  mining  the  coal  for  the  term  of 
50  years.  Boswell  agreed  to  pay  as  a  consideration  $200,000,  $50,- 
000  cash,  and  the  remainder  in  three  installments  of  $50,000  each,  on 
April  1,  1910,  1911,  and  1912,  and  also  to  pay  a  royalty  of  15  cents 
for  every  long  ton  of  coal  mined.  The  lease  contained,  among  many 
other  provisions,  this  stipulation : 

''It  is  expressly  understood  and  agreed  between  parties  hereto  that  this  is 
a  lease  in  gross  and  not  by  the  acreage.*' 

Boswell  took  possession  of  the  property  on  April  1,  1909,  but  imme- 
diately thereafter,  on  April  14,  1909,  in  pursuance  of  his  expressed 
purpose  when  the  contract  was  executed,  he  assigned  all  of  his  rights 
to  Big  Vein  Pocahontas  Coal  Company,  a  corporation  organized  for 
the  purpose  of  mining  the  coal.  By  proceedings  instituted  in  the  cir- 
cuit court  for  Tazewell  county,  Va.,  to  which  Boswell  and  the  coal 
company  were  parties,  the  court's  sanction  of  the  contract  in  behalf  of 
the  infant  was  obtained,  and  Mrs.  Browning  was  authorized  to  re- 
ceive his  share  of  the  payments  to  be  made.  On  May  1,  1909,  the  coal 
company  executed  to  the  Colonial  Trust  Company  a  mortgage  to  secure 
bonds  to  the  amount  of  $400,000,  of  which  $275,000  have  been  issued. 
Soon  after  taking  possession  the  coal  company  began  to  make  extensive 
improvements  in  the  mining  plant,  and  in  a  little  more  than  a  year 
spent  in  this  work  more  than  $200,000.  The  company  was  not  success- 
ful, and  on  October  28,  1910,  the  United  States  Circuit  Court  for  the 
Western  District  of  Virginia  appointed  E.  P.  Keech,  Jr.,  and  H.  H. 
Heiner  receivers  under  a  bill  filed  by  creditors,  asking  for  the  appoint- 
ment of  receivers  and  a  sale  of  the  property  for  the  satisfaction  of 
the  liens.  Mrs.  Browning  was  not  made  a  party  defendant  to  the  pro- 
ceeding, but  on  her  own  behalf,  and  as  guardian  of  the  minor,  James 
S.  Browning,  Jr.,  intervened  and  filed  her  petition  in  the  cause,  setting 
up  her  rights  under  the  contract,  including  her  right  to  a  lien  for  the 
unpaid  portion  of  the  $200,000  purchase  money  and  for  the  royalties 
due  and  to  become  due.  In  the  answers  of  Boswell  and  other  creditors, 
and  of  the  coal  company  itself,  made  to  this  petition,  nothing  was  al- 
leged against  the  right  of  the  petitioner  to  the  enforcement  of  the  terms 
of  the  lease.    An  order  was  made  providing,  among  other  things,  that 
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Mrs.  Browning  was  entitled  to  a  lien  for  the  unpaid  portion  of  the 
purchase  money,  and  the  royalty,  and  referring  the  matter  to  Mr.  H. 
Claude  Pobst,  as  special  master,  to  ascertain  and  report  all  the  indebt- 
edness of  the  company  with  the  priorities  and  securities  of  creditors. 
Thereafter  the  master  made  a  report  finding  a  balance  due  on  the 
$200,000  purchase  money  of  $139,746.59  as  of  July  24,  1911.  Mrs. 
Browning  filed  an  exception  on  a  matter  of  interest;  and,  while  the 
report  remained  unconfirmed,  the  coal  company,  jointly  with  two  of 
its  creditors,  and  Thomas  T.  Boswell  and  Colonial  Trust  Company  each 
filed  a  pleading,  called  a  cross-bill,  and  supplemental  answer  to  the  pe- 
tition of  Mrs.  Browning,  alleging  that  the  lease  contract  had  been  ob- 
tained by  false  and  fraudulent  representations  made  to  Boswell  by 
Mrs.  Browning  and  her  husband,  James  S.  Browning,  as  to  the  area  of 
the  leased  land  underlaid  by  No.  3  coal.  On  this  allegation  the  court 
was  asked  to  annul  the  contract  or  grant  a  fair  abatement  in  the  price 
contracted  for,  and  to  require  Mrs.  Browning  and  her  husband  to  pay 
the  coal  company  the  money  expended  for  a  new  plant  and  equipment 
in  excess  of  the  amount  which  would  have  been  expended  for  a  small- 
er plant,  had  the  true  area  of  the  coal  seam  been  known.  Amendments 
were  allowed,  alleging  fraud  in  the  additional  particulars  that  Mrs. 
Browning  falsely  represented  to  Boswell  that  she  had  been  offered 
$1,000,0(X)  for  the  property,  and  that  without  the  knowledge  of  Bos- 
well she  employed  and  paid  John  M.  Ambrose  to  aid  in  making  the 
sale  and  lease  as  her  agent,  when  she  knew  that  he  had  been  employed 
and  was  relied  on  by  Boswell  to  aid  him  in  the  transaction. 

After  the  consideration  of  volumes  of  testimony,  the  final  judgment 
of  the  court  was  that  the  contract  was  procured  by  fraud ;  that  the 
coal  company  was  entitled  to  an  abatement  of  $121,113.79  from  the 
sum  which  Boswell  had  agreed  to  pay;  and  that  there  should  be  a 
further  deduction  of  $51,353.47  for  the  excess  expended  on  the  plant 
and  equipment  which  would  not  have  been  expended  but  for  the  de- 
ception of  Mrs.  Browning  as  to  the  extent  of  the  coal  area.  The  as- 
signments of  error  on  collateral  matters  may  be  more  shortly  disposed 
of  after  discussion  of  the  main  issue  of  misrepresentation. 

1.  It  is  perfectly  clear  that  there  has  been  no  adjudication  of  this  or 
any  other  matter  involved  in  the  litigation  in  favor  of  Mrs.  Browning, 
for  the  report  of  the  master  as  to  the  amount  due  her  has  never  been 
confirmed.  But,  even  if  it  had  been,  it  was  within  the  discretion  of 
the  district  judge  to  open  it. 

2.  Boswell  was  in  search  of  coal  lands  and  engaged  Ambrose  to  aid 
him  in  finding  coal  suitable  for  his  purpose.  Through  Ambrose,  Bos- 
well went  to  the  land  of  Mrs.  Browning  in  Virginia,  and  after  inspec- 
tion in  company  with  Ambrose,  and  considerable  conversation  with 
Mrs.  Browning  and  her  husband  and  Ambrose,  agreed  with  Mrs. 
Browning  on  the  terms  of  the  contract  which  was  soon  after  executed 
in  Baltimore.  No  complaint  is  made  that  the  area  covered  by  the  lease 
was  supposed  by  Mrs.  Browning  to  be  1,057  acres  and  turned  out  to 
be  only  762.1  acres.  The  misrepresentation  alleged  and  relied  on  is 
that  she  and  her  husband  plainly  stated  as  a  fact,  which  they  had  as- 
certained by  proper  tests,  that  the  entire  land,  except  that  already  min- 
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ed,  was  underlaid  by  Pocahontas  coal,  No.  3,  whereas  it  turned  out  that 
there  was  a  fault  line  in  the  land,  and  that  all  of  the  431.4  acres  south 
of  that  line  was  entirely  barren  of  the  coal  seam. 

Adjustment  of  the  equities  of  the  parties  may  be  difficult,  but  it  is 
evident  that,  if  the  contract  between  Mrs.  Browning  and  Boswell  is 
enforced  according  to  its  terms,  Mrs.  Browning  will  receive  a  large 
amount  of  money  from  the  coal  company,  as  assignee,  for  property 
which  she  did  not  have,  and  which  therefore  neither  Boswell  nor  the 
coal  company  ever  received  from  her. 

Careful  study  of  the  record  does  not  lead  to  the  conclusion  that  Mrs. 
Browning  was  guilty  of  intentional  falsehood  in  her  representation  as 
to  the  coal  area.  It  is  true  that  in  mining  she  had  followed  the  seam  at 
one  place  almost  to  the  surface;  that  at  places  it  was  almost  perpendic- 
ular; that  she  had  heard  from  others  of  a  fault  line  beyond  which 
the  seam  did  not  extend;  and  that  she  had  been  told  by  Mr.  Mann, 
whom  she  should  have  regarded  high  authority,  that  she  was  mistaken 
as  to  the  extent  of  her  coal  field.  But  it  is  also  true  that  she  had  found 
coal  south  of  Laurel  creek,  which  she  and  others  thought  to  be  the  sup- 
posed fault  line;  that,  with  or  without  reason,  she  had  been  embittered 
by  contests  about  her  coal  land  and  supposed  the  hands  of  others  were 
against  her.  The  evidence  of  her  attitude  after  the  lease,  as  well  as 
before,  shows  that  these  things  had  so  warped  her  mind  and  perverted 
her  judgment  that  she  held  to  her  conviction  as  to  the  coal  area  in  the 
face  of  facts  which  would  have  overturned  or  at  least  shaken  the  con- 
viction of  an  unprejudiced  mind. 

As  to  the  precise  language  used  by  Mrs.  Browning  in  expressing  her 
conviction  to  Boswell  and  her  reasons  for  it,  the  evidence  is  not  recon- 
cilable. But  the  exact  places  in  which  she  said  she  had  made  entries 
showing  that  the  coal  underlaid  all  the  land,  and  other  details,  are  not 
of  primary  importance.  The  material  fact  proved  is  that  she  did  tell 
Boswell  that  by  making  entries  and  by  other  means  she  had  definitely 
ascertained  that  the  coal  seam  underlaid  all  the  land.  Boswell  was  no 
doubt  too  trustful  and  should  not  have  made  so  important  a  transaction 
without  more  careful  investigation ;  but  examination  as  to  the  extent 
of  the  coal  field  involved  delay,  and  it  does  not  lie  in  Mrs.  Browning's 
mouth  to  say  he  and  his  associates  must  suffer  and  she  herself  profit 
by  his  reliance  on  her  statement  that  she  had  ascertained  as  a  fact  that 
the  coal  extended  under  the  entire  land.  Having  induced  the  purchas- 
er to  confide  in  her  positive  declaration  as  to  the  extent  of  the  coal 
area,  she  should  suffer  the  consequences  of  her  error  by  abating  the 
purchase  price,  however  honest  may  have  been  her  convictions.  Mc- 
Ferran  v.  Taylor,  7  U.  S.  (3  Cranch)  270,  2  L.  Ed.  436;  Smith  v. 
Richards,  38  U.  S.  (13  Pet.)  26, 10  L.  Ed.  42;  Kell  v.  Trenchard,  142 
Fed.  16,  73  C.  C.  A.  202. 

"A  court  of  equity  would  be  of  little  value  if  it  could  suppress  only  positive 
frauds,  and  leave  mutual  mistakes,  Imiocently  made,  to  work  intolerable  mis- 
chief, contrary  to  the  intention  of  the  parties.  It  would  be  to  allow  an  act 
originating  in  innocence  to  operate  ultimately  as  fraud,  by  enabling  the  party 
who  receives  the  benefit  of  the  mistake  to  resist  the  claims  of  justice  under 
the  shelter  of  a  rule  framed  to  protect  It"    Story,  Eq.  Jur.  (10th  Ed.)  {  155. 
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It  is  not  possible  that  equity  allows  an  exemption  from  this  rule  of 
those  who  sell  coal  lands  on  an  explicit  representation  as  to  the  area  of 
coal. 

The  testimony  is  not  convincing  that  Mrs.  Browning  intended  to  act 
corruptly  with  Ambrose  as  her  own  agent  to  sell  while  he  was  pro- 
fessing to  aid  Boswell  as  his  agent  in  arriving  at  the  value  of  the  coal 
field.  But  the  law  looks  with  the  utmost  jealousy  on  double-dealing, 
and  will  always  grant  relief  to  a  party  making  a  transaction  through 
an  agent  who,  without  his  consent,  has  acted  in  association  with  the 
other  party ;  and  it  is  not  necessary  that  there  should  be  any  intention 
to  deceive  or  overreach.  United  States  v.  Carter,  217  U.  S.  286,  30 
Sup.  Ct.  515,  54  L.  Ed.  769,  19  Ann.  Cas.  594;  Ferguson  v.  Gooch, 
94  Va.  1,  26  S.  E.  397,  40  L.  R.  A.  234;  Empire  State  Ins.  Co.  v. 
American  Central  Ins.  Co.,  138  N.  Y.  446,  34  N.  E.  200;  Emons  v. 
Alvord,  177  Mass.  466,  59  N.  E.  126.  Mrs.  Browning's  letter  to  Am- 
brose in  response  to  his  demand  for  a  commission  shows  that  she  had 
given  him  to  understand  that  she  would  pay  him  a  commission  upon 
an  advantageous  disposition  of  the  coal,  and,  when  the  contract  was 
made,  she  knew  Boswell  relied  on  him  as  his  own  agent.  It  made  no 
difference  that  she  may  have  forgotten  her  offer  to  Ambrose  or  at- 
tached no  importance  to  it ;  she  cannot  claim  the  benefit  of  a  bargain 
made  under  such  conditions,  especially  when  Ambrose  by  his  own  ad- 
mission was  acting  the  double  part. 

The  statement  made  by  Mrs.  Browning  to  Boswell  that  the  Consol- 
idated Coal  Company  had  made  an  offer  of  a  million  dollars  for  the 
property  was  based  on  another  unwarranted  inference  of  an  inflamed 
and  prejudiced  mind.  The  evidence  of  Mrs.  Browning  that  an  offer 
of  that  sort  was  made  seems  to  be  uncontradicted.  From  the  mere 
fact  of  an  offer,  she  rushed  to  the  unwarranted  conclusion  that  it  was 
made  on  behalf  of  her  supposed  enemy,  the  Consolidated  Coal  Com- 
pany. 

Importance  is  not  attached  to  the  action  and  statements  of  Col. 
Browning,  for  the  reason  that  it  would  not  be  fair  to  hold  Mrs.  Brown- 
ing bound  by  the  sayings  and  doings  of  an  inebriate  husband,  except  in 
so  far  as  they  were  sanctioned  or  confirmed  by  her. 

For  the  reasons  stated,  it  seems  clear  to  me  equity  requires  that  Mrs. 
Browning  should  submit  to  an  abatement  from  the  consideration  of 
$200,000  stipulated  for  in  the  contract,  unless  the  claim  be  defeated  by 
the  particular  defenses  hereafter  considered. 

3.  The  demand  that  she  should  pay  for  the  cost  of  the  plant  and 
^uipment  beyond  what  was  required  for  the  working  of  the  coal 
actually  acquired  by  Boswell  stands  on  a  different  footing.  This  claim 
was  allowed  by  the  District  Court  under  the  principle  laid  down  in 
Sigafus  V.  Porter,  179  U.  S.  116,  21  Sup.  Ct.  34,  45  L.  Ed.  113,  and 
other  authorities,  that  one  induced  by  false  and  fraudulent  representa- 
tions to  make  a  purchase  may  recover,  not  only  the  difference  between 
the  real  value  and  the  price  paid,  but  also  such  outlays  as  were  legiti- 
mately attributable  to  the  seller's  conduct.  On  this  point  I  am  not  only 
unable  to  concur  in  the  finding  by  the  District  Court  of  actual  fraud, 
but  think  the  expenditures  incurred  in  the  erection  of  a  plant  and  the 
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purchase  of  equipment  beyond  the  real  needs  of  the  company  were 
due  to  the  negligence  of  Boswell  and  the  coal  company.  According  to 
the  preponderance  of  evidence,  facts  were  brought  to  the  attention  of 
Boswell,  Sheehan,  Ambrose,  and  other  officers  of  the  coal  company 
only  a  few  weeks  after  the  lease  contract  was  made,  indicating  the  ex- 
istence and  location  of  the  fatal  fault  line,  and  putting  them  on  in- 
quiry, if  not  on  actual  notice,  that  Mrs.  Browning  was  mistakea  as  to 
the  area  of  the  coal  land.  Boswell,  as  the  manager  of  the  company, 
shut  his  eyes  and  went  blindly  forward  with  the  expenditures,  refusing 
to  heed  the  warnings  which  required  that  he  make  careful  examination 
before  building  the  plant  and  supplying  the  equipment.  The  only  ex- 
planation which  suggests  itself  is  that  he  was  unwilling  to  face  the 
truth  after  he  had  induced  others  to  invest  their  money  in  the  enter- 
prise. 

Whatever  may  have  been  the  fault  of  Mrs.  Browning,  it  was  the 
duty  of  Boswell  and  the  coal  company  to  use  due  diligence  to  min- 
imize the  loss  consequent  upon  her  action ;  and  the  coal  company  can- 
not go  to  the  extent  of  holding  her  responsible  for  the  gross  negli- 
gence of  one  or  more  of  its  officers  in  not  heeding  warnings  as  to  the 
deficiency  in  coal  area  and  in  not  making  an  examination  before  in- 
curring any  considerable  expense.  Warren  v.  Stoddart,  105  U.  S.  224, 
26  L.  Ed.  1117;  Cunningham  Iron  Co.  v.  Warren  Mfg.  Co.  (C.  C.)  80 
Fed.  878;  Lillard  v.  Kentucky,  etc.,  Co.,  134  Fed.  168,  67  C.  C.  A.  74. 
Assuming  that  no  warning  came  until  after  the  contract  for  the  plant 
had  been  made,  the  company  failed  in  its  duty  to  endeavor  to  cancel 
or  modify  the  contract,  and  thus  reduce  the  damages  falling  on  Mrs. 
Browning.  For  these  reasons  equity  denies  the  right  of  the  coal  com- 
pany to  recover  from  Mrs.  Browning  the  expenditures  on  the  plant  and 
equipment  in  excess  of  that  required  for  the  smaller  area  of  coal. 

The  claim  that  this  neglect  of  the  lessees  to  have  an  examination  of 
the  coal  field  and  their  failure  to  make  complaint  of  the  shortage  in 
coal  area  for  about  two  years  should  also  defeat  the  claim  for  an  abate- 
ment of  the  purchase  money  is  not  well  founded.  It  is  true  that  such 
claims  should  be  made  as  soon  as  the  facts  are  known,  and  any  sub- 
sequent promise  to  comply  with  the  contract  with  full  knowledge  of 
the  misrepresentation  would  preclude  any  relief  to  the  lessee  or  pur- 
chaser. Fitzpatrick  v.  Flannagan,  106  U.  S.  660,  1  Sup.  Ct.  369,  27 
L.  Ed.  211.  But  Mrs.  Brownmg  cannot  be  allowed  to  hold  the  pur- 
chase money  of  property  which  she  represented  to  be  hers  when  she 
ought  to  have  known  it  was  not  in  existence,  on  the  ground  that  the 
purchaser  should  not  have  relied  on  her  representation.  There  is  an 
obvious  difference  in  the  degree  of  promptness  required  for  rescission 
and  for  abatement.  Odbert  v.  Marquet  (C.  C.)  163  Fed.  892.  No  de- 
gree of  diligence  in  ascertaining  the  deficiency  could  have  affected  its 
existence,  or  altered  the  fact  that  Mrs.  Browning  under  the  contract 
would  receive  money  which  was  not  her  due.  The  demand  for  the 
abatement  was  made  very  soon  after  the  deficiency  was  ascertained  and 
communicated  to  the  coal  company  by  engineers  appointed  for  the  pur- 
pose of  examination,  and  that  was  sufficient. 
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4.  By  demurrer  it  was  contended  that  the  misrepresentations,  if  any, 
were  made  to  Boswell,  and  that  his  assignment  of  the  lease  contract 
to  the  coal  company  did  not  carry  the  right  to  claim  damages  for  the 
misrepresentations.  The  principle  does  not  apply  where  the  right  to 
damages  is  merely  incidental  to  a  subsisting  substantial  property  right 
which  has  been  assigned  and  which  is  itself  susceptible  of  legal  en- 
forcement. National  >Valley  Bank  v.  Hancock,  100  Va.  101,  40  S.  E. 
611,  57  L.  R.  A.  728,  93  Am.  St.  Rep.  933.  Besides  there  can  be  no 
doubt  that  Mrs.  Browning  knew  that  the  transaction  with  her  was  the 
initial  step  in  a  plan  to  form  a  coal  company  which  would  take  over 
the  property  and  work  the  mines.  Being  thus  fully  advised  that  the 
coal  company  was  the  real  beneficiary  of  the  contract,  she  is  in  privity 
with  the  company  and  liable  to  it  as  if  she  had  contracted  directly  with 
it  Iowa,  etc.,  Co.  v.  American,  etc.,  Co.  (C.  C.)  32  Fed.  734;  20  Cyc. 
80.  The  principle  was  strongly  applied  by  this  court  in  the  recent  case 
of  National  Bank  v.  Kershaw  Oil  Mill,  202  Fed.  90,  120  C.  C.  A.  362. 

5.  I  am  unable  to  agree  that  Mrs.  Browning  should  escape  abate- 
ment on  the  ground  that  the  provision  of  the  contract,  "it  is  expressly 
understood  and  agreed  between  the  parties  hereto  that  this  is  a  lease  in 
gross  and  not  by  the  acreage,"  refers  to  the  extent  of  the  coal  seam. 
Courts  do  not  favor  contracts  of  hazard,  and  in  arriving  at  the  real 
agreement  of  parties,  where  a  sale  is  made  on  the  estimate  of  a  given 
quantity,  the  presumption  will  always  be  indulged  that  the  quantity 
controlled  or  influenced  the  price.  McComb  v.  Gilkeson,  110  Va.  406, 
66  S.  £.  77 y  135  Am.  St.  Rep.  944.  Having  sold  her  coal  at  a  price 
based  on  her  distinct  representation  that  it  underlay  all  the  land  leased, 
Mrs.  Browning  must  point  to  something  in  the  contract  or  other  evi- 
dence clearly  showing  that  the  purchaser  released  her  from  the  obliga- 
tion imposed  by  the  representation.  The  clause  of  the  contract  above 
quoted  does  not  furnish  this  proof,  for  it  expressly  refers  to  the  acre- 
age of  the  land  leased  and  not  to  the  extent  of  the  coal  sold.  To  hold 
that  Boswell  by  this  provision  of  the  contract  meant  to  release  Mrs. 
Browning  from  all  obligation  on  account  of  her  representations  as 
to  the  quantity  of  coal  purchased  would  Be  to  impute  to  him  great 
stupidity  and  put  upon  him  and  his  assignees  an  unjust  hardship  by 
resorting  to  a  forced  construction  of  the  agreement. 

But,  even  if  the  clause  quoted  could  be  referred  to  the  extent  of  the 
coal  field,  equity  still  requires  relief  for  a  deficiency  so  great  that  it 
is  manifest  the  contract  would  not  have  been  made  had  the  truth  been 
known.  39  Cyc.  1250,  and  cases  cited.  As  is  said  in  Wuest  v.  Moeh- 
rig,  24  Tex.  Civ.  App.  124,  57  S.  W.  864: 

•The  court  acts  In  such  cases,  not  upon  the  contract  exhibited  by  the  deed 
merely,  but  because  It  is  shown  by  the  evidence  that  the  deed  does  not  oper- 
ate as  by  the  real  contract  it  was  intended,  and  conveys  more  or  less  than  it 
should  have  done." 

6.  The  next  question  to  be  considered  is  whether  the  District  Judge 
erred  in  denying  the  motion  made  by  Mrs.  Browning  to  have  the  in- 
fant, James  S.  Browning,  Jr.,  made  a  party  defendant  after  the  fihng 
of  the  cross-bill  or  supplemental  answer  of  Boswell  and  the  coal  com- 
pany asking  relief  from  the  lease  contract. 
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If  the  remedy  of  rescission  of  the  contract  were  appropriate,  or  if 
the  funds  in  the  hands  of  Mrs.  Browning  and  to  come  into  her  hands 
under  the  contract  were  not  adequate  to  meet  all  the  demands  of  the 
infant,  the  assignment  of  error  on  this  point  would  be  serious.  But 
the  wrong  done  to  the  lessees  and  purchasers  was  the  untrue  repre- 
sentation as  to  the  area  of  the  coal  field  made  by  Mrs.  Browning  and 
not  participated  in  by  the  infant.  For  the  damages  resulting  from  this 
wrong,  Mrs.  Browning,  and  not  her  infant  son,  is  primarily  respon- 
sible. It  is  true  that  the  infant  might  be  required  by  a  court  of  equity 
to  abate  any  unjust  enrichment  coming  to  him  at  the  expense  of  the 
lessees  and  purchasers,  if  full  relief  for  them  could  not  be  obtained 
from  Mrs.  Browning.  But  as  a  practical  matter,  even  if  the  abatement 
should  be  allowed,  it  would  not  be  necessary  to  decree  anything  against 
the  infant  in  thi^  cause,  since  Mrs.  Browning  has  in  her  hands  abund- 
ant resources  arising  from  her  interest  in  the  contract  to  provide  for 
the  abatement  without  affecting  the  interest  of  the  infant. 

True,  the  court  with  propriety  might  have  granted  the  motion  on 
behalf  of  the  infant  to  be  made  a  party  so  that  he  might  appear  by 
guardian  ad  litem,  and  might  have  decided  between  the  infant,  James 
S.  Browning,  Jr.,  and  Mrs.  Browning  what  he  ought  in  good  con- 
science to  contribute  to  the  abatement,  since  it  would  be  manifestly 
unjust  to  allow  him  tS  profit  by  her  mistake  as  to  the  extent  of  the 
common  property.  McComb  v.  Gilkeson,  110  Va.  406,  66  S.  E.  77,  135 
Am.  St.  Rep.  944.  But  it  is  not  necessary  to  send  the  case  back  on 
that  issue,  for  Mrs.  Browning  and  the  infant  both  contend  that  his 
rights  should  be  settled  in  the  circuit  court  of  Tazewell  county,  and  the 
other  parties  cannot  object  to  that  course.  Mrs.  Browning,  therefore, 
could  ask  in  that  court  for  any  relief  against  the  infant,  James  S. 
Browning,  Jr.,  which  might  be  properly  due  her. 

7.  It  is  not  possible  to  arrive  at  the  just  measure  of  abatement  with 
absolute  accuracy,  because  Boswell  knew  some  of  the  land  was  occu- 
pied by  the  railroad  and  some  by  the  creek  bed ;  that  some  had  already 
been  mined;  and  that  some  had  been  injured  by  Mrs.  Browning's  bad 
mining.  It  would  serve  no  good  purpose  to  extend  this  opinion  by 
analysis  of  the  evidence  and  computations.  Consideration  of  the  mat- 
ter leads  to  the  conclusion  that  the  methods  of  stating  the  proportion 
and  making  the  deductions  adopted  by  the  District  Judge  are  as  nearly 
correct  as  it  is  possible  to  make  them.  It  is  true,  as  argued  by  coun- 
sel for  the  appellant,  that  the  portion  of  the  coal  field  remote  from  the 
plant  and  to  be  worked  in  the  future  must  have  been  considered  by  the 
parties  less  valuable,  acre  for  acre,  than  that  near  the  plant  and  to  be 
worked  immediately.  But  this  consideration  is  offset  by  another,  which 
is  apparent,  that,  acre  for  acre,  the  value  of  the  large  coal  field  which 
Boswell  supposed  he  was  buying  was  greater  than  that  of  the  small 
one  which  he  actually  acquired. 

I  am  of  the  opinion,  also,  that  the  estimate  of  $25,000  as  the  value 
of  the  old  plaiit  is  liberal  to  Mrs.  Browning. 

In  my  opinion  the  decree  of  the  District  Judge  should  be  modified, 
and  the  cause  remanded  for  such  further  proceedings  as  would  be  nec- 
essary to  carry  out  the  conclusions  herein  expressed. 
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(216  Fed.  846) 

In  re  SAMUELS  et  aL 

.     Appeal  of  VALENTINE. 

(arcnlt  Court  of  Appeals,  Second  Circuit    July  2,  1914.) 

No.  249. 

1.  Bankbuptct  (§  69*) — Partnership— Entity. 

Under  Bankruptcy  Act  (Act  July  1,  1898,  c  641,  30  Stat.  544,  547,  548 
[U.  S.  Ck)mp.  St.  1901,  pp.  3418,  3424])  §§  1,  5,  relating  to  bankruptcy  pro- 
ceedings against  partnerships,  a  partnership  is  treated  as  an  entity  for 
at  least  some  purposes. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  fS  51-53,  56; 
Dec.  Dig.  §  69.*] 

2.  Bankruptcy  (§  54*) — Partnership — Members  of  Firm — Solvency. 

A  partnership  cannot  be  adjudged  a  bankrupt  so  long  as  any  of  its  mem- 
bers are  indiyidually  solvent. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  54,  84,  85; 
Dec.  Dig.  i  54.*] 

3.  Bankruptcy  (§  90*) — Partnership — Secret  Partners — Member  of  Firm — 

Adjudication — Jurisdiction. 

In  bankruptcy  proceedings  against  a  firm,  the  bankruptcy  court  has 
Jurisdiction  to  inquire  and  determine  whether  an  alleged  secret  partner 
is  or  is  not  a  member  of  the  firm,  and,  if  he  is,  whether  he  is  solvent. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent.  Dig.  f  124;  Dec. 
Dig.  §  90.*] 

4.  Bankruptcy  (§  81*)— Partnership — Secret  Partner — Obligation  to  File 

Schedules  of  Debts  and  Liabilities. 

In  bankruptcy  proceedings  against  a  firm,  a  creditor's  petition  against 
an  alleged  secret  partner,  asking  that  he  be  required  to  file  schedules  of 
his  assets  and  liabilities  on  the  theory  that  he  was  a  member  of  the  firm 
and  liable  for  its  debts,  could  not  be  sustained  under  Bankruptcy  Act, 
I  1!^,  providing  the  method  by  which  creditors  can  proceed  to  have  a  per- 
son adjudged  a  bankrupt;  there  being  no  claim  that  the  alleged  partner 
was  insolvent. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Ont  Dig.  ff  59,  113-118, 
125;   Dec.  Dig.  I  81.*] 

5.  Bankruptcy  (f  15*) — Proceedings  Against  Partnership — Secret  Part- 

ner— Trial  op  Issue — Duty  to  File  Schedules — Jurisdiction. 

Bankruptcy  Act,  §  21a,  provides  that  a  court  of  bankruptcy,  on  appli- 
cation of  any  oflScer,  bankrupt,  or  creditor,  may,  by  order,  require  any 
designated  person  to  appear  in  court  or  before  a  referee  and  be  examined 
concerning  the  acts,  conduct,  or  property  of  the  bankrupt  whose  estate  is 
in  process  of  administration  under  the  act  Held,  that  neither  under  such 
section  nor  independent  thereof  did  a  bankruptcy  court  have  Jurisdiction 
of  a  creditor's  petition  in  proceedings  against  a  firm  to  try  the  question 
of  an  alleged  secret  partner's  membership  in  the  firm  against  his  will, 
and  to  compel  him  to  file  schedules  of  assets  and  liabilities. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  21 ;  Dec.  Dig. 
I  15.*] 

6.  Bankruptcy  (f  149*) — Partnership — Proceedings  against  Secret  Part- 

ner. 

A  bankruptcy  court  in  proceedings  against  a  partnership  has  no  Juris- 
diction to  administer  on  the  estate  of  an  alleged  secret  partner  without 
declaring  him  a  bankrupt  or  finding  him  insolvent 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  229;  Dec. 
Dig.  §  149.*] 

•For  other  cases  see  same  topic  A  9  numbsb  In  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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7.  Bankbuptct  (§  90*) — Courts — Jurisdiction — Partnership — Proceedings 
AGAINST  Partner. 

When  no  petition  in  bankruptcy  has  been  filed  against  an  alleged  secret 
partner  as  an  individual,  and  he  asserts  under  oath  that  he  Is  not  a  part- 
ner, he  cannot  be  summarily  adjudged  such  on  an  inquiry  before  a  ref- 
eree in  bankruptcy  to  which  he  does  not  consent. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  124;  Dec. 
Dig.  §  90.*] 

Petition  to  Revise  and  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

This  cause  comes  here  on  a  petition  to  review  and  appeal  from  an  order  of 
the  District  Court  of  the  United  States,  Southern  District  of  New  York,  en- 
tered October  14,  1913  (207  Fed.  195).  An  involuntary  petition  in  bankruptcy 
was  filed  on  August  6,  1912,  against  Jacques  Samuels  and  Benjamin  Lesser  in- 
dividually and  as  copartners  composing  the  firm  of  Samuels  &  Lesser.  The 
name  of  the  firm  was  by  mistake  incorrectly  stated  in  the  petition,  and  was 
subsequently  corrected  by  a  nunc  pro  tunc  order  describing  the  firm  as  Abra- 
hams &  Lesser.  The  subpcena  issued  upon  this  petition  was  served  upon 
Samuels  and  Lesser,  neither  of  whom  interposed  any  answer,  and  on  April  25, 
1913,  an  order  of  adjudication  was  entered  on  default.  Thereafter  Edward 
F.  Quinn,  an  alleged  creditor  of  the  firm  of  Abrahams  &  Lesser,  moved  in 
the  District  Court  to  compel  Moses  M.  Valentine  to  file  schedules  of  his  assets 
and  liabilities,  upon  the  theory  that  he  was  in  the  firm  and  as  such  liable 
for  its  debts.  Upon  this  motion  Valentine  filed  an  answer  objecting  to  the 
Jurisdiction  of  the  court  to  adjudge  him  a  bankrupt,  or  to  determine  his 
solvency,  or  to  determine  the  issue  of  partnership  in  this  proceeding,  and  de- 
nying that  he  was  a  partner  and  objecting  to  the  sufficiency  of  the  petition  in 
bankruptcy,  and  setting  up  that  the  petitioner  was  not  a  party  to  the  pro- 
ceeding in  bankruptcy  and  had  brought  suit  upon  his  alleged  claim  against 
the  appellant  in  a  state  court.  The  District  Judge  ordered  that  the  matter  be 
referred  to  a  special  master  for  examination  and  report,  and  required  the  said 
Valentine  to  do  certain  things,  as  will  more  fully  appear  in  the  opinion. 

Weschler  &  Kohn,  of  New  York  City  (Abram  I.  Elkus  and  Wes- 
ley S.  Sawyer,  both  of  New  York  City,  of  counsel),  for  appellant. 

Grenville  Clark,  of  New  York  City  (Elihu  Root,  Jr.,  of  New  York 
City,  of  counsel),  for  Edward  F.  Quinn  and  Alexander  S.  Webb,  as 
trustees  in  bankruptcy. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  which  this  court  must  determine  in  this  suit  is  whether  the 
Bankruptcy  Court,  in  the  administration  of  the  estate  of  a  partnership 
which  has  been  adjudged  a  bankrupt,  has  jurisdiction,  upon  a  peti- 
tion which  does  not  ask  that  a  third  person  be  adjudged  a  bankrupt, 
or  allege  that  he  has  committed  an  act  of  bankruptcy  or  is  insolvent, 
and  which  makes  no  application  for  his  examination  concerning  the 
acts,  conduct,  or  property  of  the  bankrupt,  to  determine  whether  such 
third  person  is  a  member  of  the  firm,  and  if  it  finds  that  he  is,  can  ad- 
minister upon  his  estate.  If  it  has  no  such  right,  then  it  cannot,  upon 
such  a  petition,  require  a  disclosure  of  such  third  person's  assets  and 
liabilities,  and  the  District  Court  was  without  power  to  make  the  or- 
der respecting  which  this  appeal  was  taken. 

•For  other  cases  see  same  topic  &  5  numbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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It  will  be  conceded  that  if  a  member  of  a  partnership  becomes  bank- 
rupt, that  fact  does  not  subject  the  partnership  to  adjudication  in  bank- 
ruptcy, or  give  the  bankruptcy  court  jurisdiction  over  the  partnership 
property.  But  if  the  partnership  becomes  bankrupt,  does  the  bankrupt- 
cy court  have  the  right  to  draw  to  itself  and  apply  to  the  payment  of 
the  partnership  creditors  the  individual  property  of  a  partner  who  has 
not  been  adjudged  a  bankrupt? 

The  Bankruptcy  Act  in  section  1  provides  that  the  word  "person," 
when  used  in  the  act  shall  include  partnerships.  The  same  section 
also  declares  that : 

"A  person  shall  be  deemed  insolvent  within  the  provision  of  this  act  when- 
ever the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed  ♦  ♦  ♦  with  intent  to  defraud  ♦  ♦  ♦  shaU  not  at  a  fair 
valuation,  be  sufficient  In  amount  to  pay  his  debts." 

Section  5a  declares  that : 

**A  partnership,  during  the  continuation  of  the  partnership  business  or  after 
its  dissolution  and  before  the  final  settlement  thereof  may  be  adjudged  a 
bankrupt'* 

Section  5c  declares  that: 

"The  court  of  bankruptcy  which  has  Jurisdiction  of  one  of  the  partners  may 
have  Jurisdiction  of  all  the  partners  and  of  the  administration  of  the  partner- 
ship and  individual  property." 

And  section  5h  reads  as  follows : 

**In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  partnership 
being  adjudged  bankrupt,  the  partnership  property  shall  not  be  administered 
in  bankruptcy,  unless  by  consent  of  the  partner  or  partners  not  adjudged 
bankrupt;  but  such  partner  or  partners  not  adjudged  bankrupt  shall  settle 
the  partnership  business  as  expeditiously  as  its  nature  will  permit,  and  ac- 
count for  the  Interest  of  the  partner  or  partners  adjudged  bankrupt" 

[1]  A  partnership  is  certainly  treated  in  the  Bankruptcy  Act  as  an 
entity  for  certain  purposes.  In  Francis  v.  McNeal  (1912)  228  U.  S. 
695,  700,  33  Sup.  Ct.  701,  702  (57  L.  Ed.  1029),  the  Supreme  Court, 
through  Mr.  Justice  Holmes,  said  in  referring  to  certain  provisions 
of  the  Bankruptcy  Act : 

**No  doubt  these  clauses  taken  together  recognize  the  firm  as  an  entity  for 
certain  purposes.  ♦  ♦  •  But  we  see  no  reason  for  supposing  that  it  was 
intended  to  erect  a  commercial  device  for  expressing  special  relations  into  an 
absolute  and  universal  formula,  a  guillotine  for  cutting  off  all  the  consequences 
admitted  to  attach  to  partnerships  elsewhere  than  in  the  bankruptcy  courts. 
On  the  contrary,  we  should  infer  from  section  5,  clauses  *c*  through  'g,'  that 
the  assumption  of  the  Bankruptcy  Act  was  that  the  partnership  and  individual 
estates  both  were  to  be  administered,  and  that  the  only  exception  was  that  in 
*h,'  'in  the  event  of  one  or  more,  but  not  all  of  the  members  of  a  partnership 
being  adjudged  bankrupt' " 

There  are  many  decisions  that  a  partnership  is  not  insolvent  within 
the  meaning  of  the  Bankruptcy  Act  unless  all  its  members  are  insolvent. 
As  said  by  Judge  Lowell  in  1904,  in  Re  Forbes  (D.  C.)  128  Fed.  137, 
139,  the  rule  that  there  can  be  no  bankruptcy  of  a  partnership  without 
bankruptcy  of  all  the  partners  (save  in  exceptional  cases)  is  based,  not 
upon  the  words  of  the  statute,  but  upon  general  principles  of  law. 
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"It  Is  impossible,*'  he  said,  "to  declare  a  partnership  insolvent  so  long  as 
the  partners  are  able  to  pay  its  debts  and  theirs,  whether  out  of  joint  or  sep- 
arate estate,  and  so  the  courts  have  generally  held  that  a  partnership  is  not 
insolvent  unless  by  the  insolvency  of  all  its  partners." 

And  in  Vaccaro  v.  Bank  of  Memphis,  103  Fed.  436,  442,  43  C.  C. 
A.  279,  285  (1900),  decided  in  the  Sixth  Circuit  by  Judges  Lurton, 
Day,  and  Severans,  the  first  two  of  whom  have  since  become  members 
of  the  Supreme  Court  of  the  United  States,  in  an  opinion  written  by 
Judge  Lurton,  the  law  was  stated  as  follows : 

**The  question  as  to  whether  a  partnership  is  to  be  regarded  as  such  an 
entity  or  persona  as  to  justify  an  adjudication  of  bankruptcy  against  it  as 
such,  and  irrespective  of  any  adjudication  of  bankruptcy  against  its  individ- 
ual members.  Is  one  not  free  from  difficulties,  many  of  which  are  suggested  by 
the  learned  opinion  of  Judge  Hammond  in  this  case.  This  question  need  not 
now  be  decided,  for  we  are  of  the  opinion  that  there  can  be  no  adjudication 
of  the  bankruptcy  of  the  firm  of  A.  Vaccaro  &  Co.,  or  of  B.  Vaccaro  and  A.  B. 
Vaccaro  as  partners,  unless  it  is  shown  that  the  partnership  and  the  individ- 
uals which  composed  the  firm  are  insolvent.  Apart  from  any  consequences 
arising  out  of  the  death  of  A.  Vaccaro,  it  cannot  be  doubted  but  that  the  in- 
solvency of  the  firm  and  of  every  member  would  have  to  be  averred  and 
shown  before  the  firm  could  be  adjudicated  bankrupt.  This  was  the  settled 
ruling  under  the  Massachusetts  insolvency  law  of  1838,  upon  which  much  of 
the  bankrupt  act  of  1898  seems  to  have  been  modeled.  Hanson  v.  Paige,  3 
Gray  [Mass.]  239.  The  reason  for  the  requirement  is  that  every  member  of  a 
partnership  is  liable  in  solldo  for  all  of  the  firm  debts,  regardless  of  any 
agreement  between  the  partners.  The  fact  that  the  individual  debts  of  the 
members  of  the  firm  are  to  be  first  paid  out  of  the  individual  assets  does  not 
affect  the  question  of  individual  liability.  There  is  a  sense  in  which  a  firm 
may  be  said  to  be  insolvent  where  the  Joint  property  is  insufficient  to  pay  the 
Joint  debts.  But  if,  in  fact,  there  is  a  partner  whose  individual  estate  is 
ample  to  pay  the  firm  debts,  as  well  as  his  own,  the  firm  is  not  insolvent  un- 
der a  law  which  defines  insolvency  as  a  condition  where  the  property  of  the 
debtor  at  a  fair  valuation  is  insufficient  to  pay  his  debts." 

The  question  came  before  the  Eighth  Circuit  in  1907,  in  Re  Berten- 
shaw,  157  Fed.  363,  371,  85  C.  C.  A.  61,  69,  17  L.  R.  A.  (N.  S.)  886, 
13  Ann.  Cas.  986,  and  an  opinion,  contrary  to  that  announced  in  Vac- 
caro V.  Bank  of  Memphis,  supra,  was  delivered  by  Judge  Sanborn. 
After  calling  attention  to  the  principle  announced  in  the  Vaccaro  Case, 
he  said : 

''The  proposition  itself  is  utterly  inconsistent  with  the  principle  established 
by  the  uniform  current  of  authority  that  a  partnership  is  a  distinct  entity, 
separate  from  the  partners  who  compose  it,  under  the  act  of  1898,  and  the 
two  propositions  cannot  both  logically  stand  together.  ♦  ♦  ♦  When,  how- 
ever, the  act  of  1898  made  the  partnership  a  person,  required  its  considera- 
tion, adjudication,  and  the  administration  of  its  property  as  a  distinct  entity, 
and  declared  it  insolvent  when  Its  property  was  insufficient  to  pay  its  debts, 
the  tests  of  insolvency  under  the  insolvency  law  of  Massachusetts  and  the 
Bankruptcy  Act  of  1867  were  inapplicable  to  cases  under  it,  and  the  only  test 
was  that  declared  by  the  act  Itself,  the  insufficiency  of  the  property  of  the 
person,  the  partnership,  to  pay  the  person's,  the  partnership's,  debts." 

Each  of  these  divergent  views  has  found  support  in  the  courts. 
But  it  is  not  necessary  to  marshal  the  authorities  or  to  enter  upon  a 
consideration  of  the  reasons  upon  which  they  are  based  for  the  pur- 
pose of  ascertaining  which  of  the  two  theories  should  be  accepted. 
That  is  made  unnecessary  by  the  opinion  of  the  Supreme  Court  of  the 
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United  States  in  the  recent  case  of  Francis  v.  McNeal,  supra.    In  that 
case  the  Court  said : 

"So  far  as  Vaccaro  v.  Security  Bank  of  Memphis,  103  Fed.  436,  442  [43 
C.  C.  A.  279],  Is  inconsistent  with  the  opinion  of  the  majority  in  Re  Berten- 
shaw,  157  Fed.  363  [85  C.  C.  A.  61,  17  L.  R.  A.  (N.  S.)  880,  13  Ann.  Cas.  986], 
we  regard  it  as  sustained  hy  the  stronger  reasons  and  as  correct*' 

[2]  We  must  therefore  accept  it  as  established  law  that  a  partner- 
ship is  not  bankrupt  so  long  as  any  of  the  members  who  compose  it 
is  individually  solvent. 

In  the  case  at  bar  the  partnership  of  Abrahams  &  Lesser  was  ad- 
judged bankrupt,  and  so  were  the  two  known  partners.  But  at  the  time 
of  3ie  adjudication  it  was  not  known  that  Valentine  was  a  member 
of  the  partnership ;  his  relation  to  the  firm  not  having  been  disclosed. 
He  was  therefore  not  joined  in  the  petition  which  was  filed  against  the 
firm  and  his  copartners,  or  alleged  copartners.  If  he  is  a  partner  and  is 
solvent,  then  the  firm  to  which  he  belongs  is  not  bankrupt,  when  the 
act  of  bankruptcy  charged  is  one  involving  insolvency,  for  the  com- 
bined partnership  and  individual  assets  would  suffice  to  pay  the  part- 
nership debts. 

[3]  If  under  such  circumstances  the  bankruptcy  court  has  no  right 
to  inquire  and  determine  whether  one,  who  is  alleged  to  be  a  secret 
partner  of  the  firm  against  which  bankruptcy  proceedings  are  pend- 
ing, is  or  is  not  a  member  of  the  firm,  and,  if  he  is,  whether  he  is  solv- 
ent, then  certainly  the  court  is  left  in  an  anomalous  and  even  an  ex- 
traordinary situation.  That  it  is  possessed  and  must  be  possessed  of 
such  power  we  cannot  doubt.  And  we  must  proceed  to  inquire  wheth- 
er the  proper  proceedings  have  been  taken  as  against  Valentine,  the 
alleged  secret  partner,  to  enable  the  court  to  enter  upon  the  inquiry. 
The  proceedings  taken  were  as  follows :  •  A  creditor  of  the  bankrupt 
firm  filed  a  petition  in  the  bankruptcy  court  in  which  it  was  alleged  that 
the  petitioner  was  informed  and  believed  "that  Moses  M.  Valentine  up 
to  the  time  of  the  proceedings  in  bankruptcy  herein,  and  for  some 
time  previous  thereto,  was  a  dormant  or  secret  partner  in  said  copart- 
nership." He  also  alleged  that  the  sources  of  his  information  and 
the  grounds  of  his  belief  were  summarized  and  set  forth  in  the  affi- 
davit of  one  Clark,  which  he  annexed  to  and  made  a  part  of  his  peti- 
tion. He  concluded  the  petition  by  asking  that  the  court  grant  an  or- 
der directing  Valentine  to  "file  a  schedule  of  his  debts  and  an  inven- 
tory of  his  property  in  the  same  manner  as  is  required  in  cases  of 
debtors  against  whom  adjudication  of  bankruptcy  has  been  made.'' 
Notice  was  served  on  Valentine  that  a  motion  would  be  made  for  an 
order  directing  him  "as  a  partner  in  said  firm  of  Abrahams  &  Lesser" 
to  file  a  schedule  of  his  debts  and  an  inventory  of  his  property.  There- 
upon Valentine  filed  an  answer,  in  which  he  alleged  that  he  had  never 
been  a  member  of  the  firm  of  Abrahams  &  Lesser,  and  had  never  been 
interested  therein,  and  that  he  was  solvent.  The  answer  also  declared 
that  he  did  not  "submit  himself  to  the  jurisdiction  of  the  court,  nor 
has  he  at  any  time  submitted  himself  to  such  jurisdiction,  for  the  pur- 
pose of  being  himself  adjudicated  a  bankrupt,  or  for  the  purpose  of 
having  his  solvency  or  insolvency  passed  upon,  or  for  the  purpose  of 
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having  his  alleged  partnership  with  the  above-named  bankrupts  deter- 
mined in  this  proceeding,  and  he  respectfully  reserves  the  right  to  ob- 
ject to  the  jurisdiction  of  this  court  to  determine  the  question  of  his 
alleged  partnership  with  any  of  the  above-named  bankrupts  or  the 
said  bankrupt  firm  and  to  adjudge  him  a  bankrupt/' 
The  Bankruptcy  Act  in  section  59b  provides  as  follows : 

"Three  or  more  creditors  who  have  provable  claims  against  any  person 
which  amount  In  the  aggregate,  In  excess  of  the  value  of  securities  held  by 
them,  If  any,  to  five  hundred  dollars  or  over ;  or  If  all  of  the  creditors  of  such 
person  are  less  than  twelve  in  number,  then  one  of  such  creditors  whose  claim 
equals  such  amount  may  file  a  petition  to  have  him  adjudged  a  bankrupt" 

And  section  59d  provides  as  follows : 

''If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt  are  less 
than  twelve  in  number,  and  less  than  three  creditors  have  joined  as  petitioners 
therein,  and  the  answer  avers  the  existence  of  a  large  number  of  creditors, 
there  shall  be  filed  with  the  answer  a  list  under  oath  of  all  the  creditors,  with 
their  addresses,  and  thereupon  the  court  shall  cause  all  such  creditors  to  be 
notified  of  the  pendency  of  such  petition  and  shaU  delay  the  hearing  upon  such 
petition  for  a  reasonable  time,  to  the  end  that  parties  ♦  ♦  ♦  shall  have 
an  opportunity  to  be  heard ;  if  upon  such  hearing  it  shall  appear  that  a  suf- 
ficient number  have  joined  In  such  petition,  or  if  prior  to  or  during  such  hear- 
ing a  sufficient  number  shall  join  therein,  the  case  may  be  proceeded  with,  but 
otherwise  it  shall  be  dismissed." 

[4]  It  is  evident  that  the  creditor  Quinn  in  filing  his  petition  was 
not  proceeding  under  section  59.  That  section  provides  a  method  by 
which  creditors  can  proceed  to  have  a  person  adjudged  a  bankrupt, 
but  the  petition  in  question  does  not  ask  to  have  Valentine  adjudged 
a  bankrupt,  and  does  not  assert  that  he  is  insolvent,  and  does  not  allege 
facts  which  are  sufficient  to  justify  a  single  creditor  in  fiUng  the  petition 
under  the  foregoing  section. 

[6]  But  can  the  petition  be  sustained  under  section  21a?  That  pro- 
vision reads  as  follows : 

•*A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt,  or 
creditor,  by  order  require  any  designated  person  including  the  bankrupt  and 
his  wife,  to  appear  in  court  or  before  a  referee  or  the  judge  of  any  state  court, 
to  be  examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose 
estate  is  in  process  of  administration  under  this  act :  Provided,  that  the  wife 
may  be  examined  only  touching  business  transacted  by  her  or  to  which  she 
is  a  party,  and  to  determine  the  fact  whether  she  has  transacted  or  been  a 
party  to  any  business  of  the  bankrupt." 

Under  this  provision  the  court  is  empowered  upon  application  of 
any  creditor,  "by  order"  to  require  "any  designated  person"  to  appear 
and  be  examined  "concerning  the  acts,  conduct,  or  property  of  a  bank- 
rupt whose  estate  is  in  process  of  administration."  The  petition  clear- 
ly is  not  authorized  under  section  21a.  That  section  intended  to  pro- 
vide a  searching  and  summary  method  for  the  discovery  of  hidden 
assets,  not  only  by  the  examination  of  the  bankrupt,  but  of  other  wit- 
nesses. The  proceeding  it  authorizes  is  meant  to  assist  the  trustee  in 
discovering  and  collecting  the  assets.  The  section  confers  authority 
upon  the  trustee  or  any  creditor  of  the  estate  to  apply  for  the  examina- 
tion of  any  person.  The  person  to  be  examined  cannot  object  to  be- 
ing sworn  and  examined  on  the  ground  that  no  issue  has  been  made 
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up  for  detennination,  neither  can  he  object  that  there  is  no  fact  in  dis- 
pute. The  simple  object  is  to  obtain  information  as  to  the  bankrupt  s 
property.  Unaer  this  provision  a  petitioning  creditor  might  have  ask- 
ed the  court  to  issue  an  order  for  the  examination  of  Valentine  con- 
cerning "the  acts,  conduct,  or  property"  of  the  bankrupt  firm,  with 
the  view  of  ascertaining  whether  or  not  he  was  a  secret  member  of 
that  partnership  and  haa  in  his  possession  assets  available  to  the  cred- 
itors. 

The  application  of  the  petitioning  creditor  in  this  case  was  not  in 
terms  made  to  compel  Valentine  to  submit  to  an  examination  concern- 
ing **the  acts,  conduct,  or  property  of  the  bankrupt,"  but  it  simply 
asked  that  he  be  compelled  to  file  schedules  of  his  assets  and  liabilities 
as  if  he  had  been  adjudged  a  bankrupt.  The  petition  was  not  framed 
under  section  21a,  and  the  course  pursued  respecting  it  was  not  the 
course  usually  adopted  in  such  cases,  when  an  application  is  made  for 
an  examination  of  a  witness  under  this  section.  The  practice  is  up- 
on the  coming  in  of  an  application  made  to  the  court  under  this  pro- 
vision for  the  court  to  make  an  order  directing  the  designated  person  to 
appear  before  the  referee  or  special  master  "to  be  examined  concern- 
ing the  acts,  conduct,  and  property  of  the  bankrupt,"  and  that  due 
service  of  the  order  by  copy  be  made  upon  such  person.  But  in  this 
case  Valentine  was  served  with  a  notice  that  an  application  was  to  be 
made  to  the  court  for  an  order  to  compel  him  to  file  an  inventory  of 
his  property  "in  the  same  manner  as  is  required  in  cases  of  debtors 
against  whom  adjudication  of  bankruptcy  has  been  made."  We  find 
nothing  in  the  Bankruptcy  Act  which  warrants  any  such  method  of 
procedure.  Section  21a  simply  authorizes  the  creditor  to  apply  for  an 
examination  of  a  person  designated  in  the  application. 

Valentine  appeared  pursuant  to  the  notice  and  objected  to  the  juris- 
diction of  the  court,  denied  under  oath  that  he  was  a  member  of  the 
bankrupt  firm,  and  denied  that  he  was  insolvent.  But  the  court  issued 
an  order  directing  that  the  question  be  referred  to  a  special  master 
for  examination,  testimony  and  report  as  to  whether  Valentine  was  a 
partner  in  the  firm  of  the  bankrupts,  and  further  providing  that,  in 
the  event  that  the  said  special  master  reported  that  Valentine  was  a 
partner,  he  should,  within  10  days  after  the  filing  of  the  report  and 
its  confirmation  by  the  court,  file  a  schedule  of  his  debts  and  an  inven- 
tory of  his  property  as  provided  for  in  the  Bankruptcy  Act.  We  fail 
to  find  upon  the  facts  as  disclosed  in  this  record  that  the  court  had 
any  jurisdiction  over  Valentine,  or  any  authority  to  make  any  such 
order.  The  counsel  for  appellees  in  our  opinion  misapprehended  the 
question  involved  upon  the  record.  In  his  brief  and  in  the  argument 
he  stated  that : 

"The  precise  question  on  this  appeal  is  whether  or  not  the  Bankruptcy  Court 
has  Jurisdiction  merely  to  Inquire  whether  a  nonbankrupt  partner  has  a  sur- 
plus over  individual  debts,  which  should  go  toward  the  payment  of  firm 
debtors." 

But  this  does  not  appear  to  us  to  be  the  question.    The  application 
made  to  the  court  below,  as  appears  from  what  has  already  been  said, 
was  not  in  terms  an  application  to  inquire  into  anything.    The  court 
below  thought  that : 
132  C.C.A.— 13 
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"The  only  question  open  is  whether  Valentine  was  in  fact  a  partner  at  the 
time  of  the  petition.  Upon  that  he  is  not  entitled  to  a  Jury,  as  I  understand 
the  theory,  because  although  this  court  administers  his  estate,  it  does  not  de- 
clare him  a  bankrupt,  and  need  not  even  find  him  insolvent  His  only  re- 
course, if  he  would  escape  such  administration,  is  to  pay  off  the  firm  cred- 
itors." 

[8]  We  are  satisfied  that  the  court  was  in  error  in  thinking  it  had  ju- 
risdiction upon  the  application  submitted  to  it  to  make  the  order  it  did, 
or  that  it  possessed  any  right  to  administer  upon  Valentine's  estate 
without  declaring  him  a  bankrupt  or  finding  him  insolvent.  It  has  un- 
doubtedly been  held  in  some  cases  that  the  bankruptcy  court  can  ad- 
minister upon  the  estate  of  nonbankrupt  partners.  Dickas  v.  Barnes, 
140  Fed.  850,  72  C.  C.  A.  261,  5  L.  R.  A.  (N.  S.)  654;  In  re  Ceballos 
&  Co.  (D.  C.)  161  Fed.  445 ;  Matter  of  Lattimer  (D.  C.)  174  Fed.  824; 
In  re  Junck  &  Balthazard  (D.  C.)  169  Fed.  481 ;  In  re  Stokes  (D.  C.) 
106  Fed.  312.  But  these  cases  proceed  upon  the  theory  that  a  firm 
may  be  bankrupt  although  some  of  its  members  remain  solvent.  And 
this  theory,  as  we  have  pointed  out  already,  appears  to  be  contrary  to 
the  view  entertained  by  the  Supreme  Court  in  the  recent  case  of  Fran- 
cis V.  McNeal,  supra. 

[7]  It  would  be  much  more  accurate  to  say  that  the  question 
whether,  when  no  petition  in  bankruptcy  has  been  filed  against  huii,  an 
individual  who  asserts  under  oath  that  he  is  not  a  partner  can  be  sum- 
marily adjudicated  a  partner  on  an  inquiry  before  a  referee  in  bank- 
ruptcy to  which  he  does  not  consent.  Such  a  question  must  be  answer- 
ed in  the  negative. 

What  would  or  would  not  happen  if  he  were  a  partner  may  be  in- 
teresting, but  that  question  is  not  now  before  us. 

The  decree  is  reversed,  with  costs. 


(215  Fed.  852) 

FREEMAN  et  al.  v.  WATSON  et  aL 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    July  3,  1914.    Rehearing  Denied 

August  29,  1914.) 

No.  1825. 

1.  Railroads    (§    197*) — Mortgage — Foreclosure — Reorganization. 

A  majority  of  the  holders  of  the  first  mortgage  bonds  of  a  railroad 
corporation  entered  into  an  agreement  by  which  a  committee  was  ap- 
pointed to  adopt  a  plan  for  the  reorganization  of  the  company,  with  au- 
thority to  employ  agents,  attorneys,  etc.,  their  bonds  being  deposited  with 
the  compilttee.  This  committee  and  a  committee  representing  the  hold- 
ers of  subsequent  bonds  made  an  agreement  by  which  three  "representa- 
tives" were  appointed  to  represent  all  the  parties,  procurje  a  foreclosure 
of  the  mortgage,  purchase  the  property,  organize  a  new  corporation  to 
which  the  property  was  to  be  transferred,  and  distribute  the  securities 
of  the  new  company  to  the  two  committees  for  distribution  to  the  bond- 
holders. They  purchased  the  property  at  a  sale  under  a  decree  which 
provided  that  the  purchaser  might  apply  on  the  purchase  price  any  first 
mortgage  bonds  at  the  amounts  payable  thereon  out  of  the  proceeds  of 
the  sale,  and  that  the  corporation  should  remain  liable  for  any  balance 

*For  other  cases  see  same  topic  &  (  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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due  on  the  bonda  The  new  company  was  organized  and  its  securities 
distributed  among  the  bondholders  of  the  old  corporation.  Upon  the 
distribution  of  the  proceeds  of  sale,  holders  of  first  mortgage  bonds  who 
did  not  join  in  the  reorganization  agreement  objected  to  those  who  had  de- 
posited their  bonds  participating  in  the  distribution  until  the  nonassenting 
bondholders  were  paid  in  full,  on  the  grounds  that  there  was  an  illegal 
overissue  of  bonds,  that  the  representatiyes  had  become  the  owners  of  such 
bonds,  and  that  one  of  them  had  notice  of  the  illegality.  Held,  that  such 
bonds  were  entitled  to  participate  in  the  distribution  equally  with  the 
bonds  not  deposited,  as  the  representatives  held  them  merely  as  agents, 
and,  while  the  bondholders  might  have  agreed  to  surrender  all  claims  of 
every  kind  under  their  bonds  and  take  the  bonds  of  the  new  company  in 
full  satisfaction  thereof,  the  facts  showed  no  intention  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  §  662;    Dec. 
Dig.  I  197.*] 
2.  Corporations  (§  482*) — ^Foreclosure  of  Mortgage — ^Evidence. 

Where,  in  a  suit  to  foreclose  a  corporate  mortgage,  in  which  it  ap- 
peared that  illegality,  if  not  fraud,  attended  the  issue  of  the  bonds  se- 
cured thereby,  the  master's  ruling  that  each  bondholder  must  affirma- 
tively prove  his  bona  fide  title  before  he  could  receive  a  dividend  from 
the  proceeds  of  sale  was  approved  by  the  trial  judge,  and  the  case  sent 
back  to  the  master  for  a  determination  of  the  bondholders  entitled  to 
participate  in  the  fund,  a  bondholder  was  not  required  to  appear  in  per- 
son and  prove  his  claim  by  his  own  testimony,  but  could  establish  it  by 
the  testimony  of  others,  and  might  show  a  right  to  rely  upon  the  title  of 
a  former  bona  fide  holder. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  f§  1870,  1877- 
1888;    Dec.  Dig.  I  482.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Pennsylvania ;  James  S.  Young,  Judge. 

Foreclosure  suit  by  the  Fidelity  Trust  Company,  trustee,  against  the 
Cotineaut  &  Erie  Traction  Company.  From  a  decree  confirming  a 
master's  report  and  distributing  the  proceeds  of  the  sale,  Albert  Edgar 
Freeman  and  others,  bondholders,  appeal.    Affirmed. 

A.  E.  Freeman,  of  Philadelphia,  Pa.,  for  appellants. 

B.  Franklin  Pepper,  of  Philadelphia,  Pa.,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  HUNT,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  This  appeal  is  from  a  decree 
distributing  a  fund  produced  by  a  master's  sale  of  the  property  of  the 
Conneaut  &  Erie  Traction  Company.  The  sale  was  made  in  reorgan- 
ization proceedings,  under  a  decree  foreclosing  a  first  mortgage,  apd 
the  three  appellants  represent  bonds  amounting  to  $14,000  that  did  hot 
assent  to  the  reorganization  agreement.  There  is  little  dispute  about 
the  facts,  and  in  the  following  summary  we  have  made  free  use  of  the 
briefs  of  counsel : 

[1]  In  1902  the  traction  company  issued  $800,000  of  bonds,  secured 
by  a  first  mortgage  upon  all  of  its  property,  including  its  franchises. 
In  1904  a  second  mortgage  was  created,  securing  an  issue  of  refunding 
bonds.  In  1907  the  company  defaulted,  and  the  district  court  ap- 
pointed a  receiver.  Thereupon  two  committees  were  organized,  one  by 
the  first  mortgage  bondholders,  and  the  other  by  the  second  mortgage 

*For  oUier  cases  see  same  topic  A  i  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


196  132  G.  C.  A.  REPORTS 

bondholders.  The  members  of  the  first  committee  were  William  Chal- 
fant,  Jr.,  William  J.  Fling,  R.  L.  Forrest,  E.  C.  Miller,  and  C.  E.  Wil- 
lock,  and  the  members  of  the  second  committee  were  C.  B.  Van  Nos- 
trand,  Evans  R.  Dick,  and  George  S.  Graham.  Out  of  the  total  issue 
under  the  first  mortgage,  bonds  to  the  amount  of  $783,500  were  de- 
posited under  the  terms  of  an  agreement  hereafter  referred  to.  All  of 
the  refunding  mortgage  bonds  were  deposited  with  the  second  com- 
mittee. 

On  May  4,  1908,  the  two  committees  agreed  upon  a  plan  of  reor- 
ganization. William  J.  Fling  and  R.  L.  Forrest  of  the  first  committee, . 
and  C.  B.  Van  Nostrand  of  the  second  committee,  were  appointed  to 
carry  it  out  as  "representatives"  of  all  parties  to  the  agreement,  and 
were  so  described.  As  part  of  the  plan,  the  Fidelity  Trust  Company 
of  Philadelphia,  trustee  under  the  first  mortgage,  filed  a  foreclosure 
bill  under  which  a  decree  was  entered  in  April,  1909.  In  May  the 
property  was  sold  to  the  "representatives"  for  $200,000,  of  which  less 
than  $40,000  was  ultimately  paid  in  cash,  the  sale  was  duly  confirmed, 
and  a  deed  was  made  to  the  purchasers.  When  the  master  attempted 
to  distribute  the  fund  arising  from  the  sale,  the  "representatives"  pre- 
sented the  $783,500  of  deposited  first  mortgage  bonds  so  that  a  dividend 
might  be  awarded  to  these  bonds  out  of  the  purchase  price.  Thereupon 
a  nonassenting  bondholder,  now  one  of  the  appellants,  objected  on 
the  ground  that  fraud  or  illegality  had  attended  the  issue  under  the 
first  mortgage — specifically,  that  an  overissue  had  been  made  contrary 
to  law — and  contended  that  no  bond  should  be  allowed  to  share  in  the 
distribution  until  the  holder  thereof  should  assume  the  burden  of  prov- 
ing that  he  had  acquired  it  bona  fide,  for  value,  and  ,without  notice  of 
the  fraud  or  illegality.  The  master  overruled  the  objection,  holding 
that  as  the  bonds  were  in  the  usual  form,  and  were  therefore  nego- 
tiable securities,  the  title  of  the  holders  was  presumed  to  be  good,  and 
that  the  burden  of  proof  was  upon  the  objector.  He,  therefore,  distrib- 
uted the  fund  pro  rata  to  the  "representatives"  and  to  the  nonassenting 
bondholders.  The  latter  excepted,  and  (while  the  matter  was  pending) 
was  joined  by  the  other  two  appellants,  who  are  also  nonassenting 
bondholders.  The  District  Court  sustained  the  exceptions,  directing  the 
master  to  take  testimony  and  report:  (1)  What  was  the  fact  concern- 
ing the  asserted  fraud  or  illegality ;  and  (2)  who  were  the  holders  and 
owners  of  the  bonds,  with  the  amounts  due  thereon. 

•  Much  testimony  was  taken,  and  the  master  reported  that  illegality, 
if  not  fraud,  had  attended  the  issue  of  the  bonds,  and  ruled  that  each 
holder  must  affirmatively  prove  his  bona  fide  title  before  he  could  re- 
ceive a  dividend.  Judge  Young  agreed,  and  sent  the  case  back  in  or- 
der that  the  master  might  determine  "who  of  the  bondholders  are  en- 
titled to  participate  in  the  fund."  By  this  decision  the  "representa- 
tives" were  obliged  to  assume  the  burden  of  proving  that  each  holder 
of  the  deposited  first  mortgage  bonds  had  a  valid  title.  Until  this 
should  be  done,  of  course  the  "representatives"  could  not  use  any  of 
the  bonds  in  part  payment  of  the  $200,000  purchase  money,  and  the 
transaction  could  not  be  completed.  Accordingly  many  witnesses  were 
heard,  136  on  behalf  of  the  depositing  bondholders,  and  3  on  behalf  of 
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the  nondepositing  bondholders.  In  February,  1913,  the  master  made  a 
careful  and  detailed  report,  finding  that  $695,000  of  first  mortgage 
bonds  were  owned  and  had  been  deposited  by  persons  or  corporations 
who  were  bona  fide  holders  for  value  without  notice  of  the  fraud  or 
illegality  and  finding,  also,  that  the  $14,000  of  undeposited  bonds  were 
similarly  owned.  Accprdingly  he  distributed  the  fund  pro  rata  to  the 
"representatives"  and  to  the  owners  of  the  $14,000.  The  latter  ex- 
cepted, but  the  exceptions  were  dismissed  and  the  report  confirmed. 
The  present  appeal  is  taken  from  the  decree  of  confirmation.  The  is- 
sue, therefore,  before  this  court  is.  Who  is  entitled  to  the  proceeds  of 
the  foreclosure  sale,  and  in  what  amount? 

The  assignments  of  error  are  numerous,  but  they  may  be  grouped 
under  two  propositions,  which  are  thus  stated  in  the  brief  of  the  appel- 
lants' counsel : 

**I.  That  all  the  bonds  other  than  those  held  by  the  appellants  are  owned 
by  Messrs.  Fling,  Forrest,  and  Van  Nostrand,  are  charged  with  the  fraud, 
and  are  postponed  in  distribution  to  the  bonds  of  the  (appellants). 

"II.  That  the  direction  of  the  lower  court  in  referring  this  cause  back  to 
the  special  master  required  the  production  of  the  bonds  and  (the)  present 
owners  thereof;  that  no  bondholders  have  appeared  other  than  the  appel- 
lants, and  therefore  only  the  appellants'  bonds  are  entitled  to  distribution." 

Or,  as  stated  by  counsel  for  the  appellees,  the  receiver  and  the  "rep- 
resentatives," the  objections  for  consideration  are  these: 

1.  Because  the  "representatives"  were  held  to  be  agents  of  the  de- 
positing bondholders,  while  they  should  have  been  held  to  be  the  hold- 
ers and  owners  of  the  bonds  on  their  own  account. 

2.  Because  each  bondholder  was  not  compelled  to  appear  in  person 
and  prove  his  or  her  claim. 

3.  Because  in  certain  instances  the  master  accepted  insufficient  evi- 
dence of  good  faith. 

4.  Because  in  other  instances  the  master  refused  to  charge  some  of 
the  bondholders  with  bad  faith,  overruling  the  appellants'  conten- 
tion that  because  these  bondholders  had  inspected  the  property  before 
buying  the  bonds,  they  should  therefore  be  charged  with  notice  of  the 
following  facts :  (a)  That  the  bonds  had  been  fraudulently  or  illegally 
issued ;  (b)  that  the  road  was  to  be  only  30  miles  in  length  instead  of 
35,  the  mortgage  indicating  the  larger  number ;  and  (c)  that  a  certain 
branch  was -not  being  built,  the  mortgage  indicating  also  that  this 
branch  would  be  built  as  part  of  the  mortgaged  property. 

The  appellants'  principal  argument  seems  to  be  that,  although  the 
first  committee  was  the  agent  of  the  depositing  bondholders,  and  al- 
though the  "representatives"  were  the  agents  of  both  committees, 
nevertheless  the  agency  had  ceased  because  the  "representatives"  had 
discharged  all  their  duties;  the  result  being  that  in  some  undefined 
manner  the  "representatives"  have  become  the  sole  owners  of  the  de- 
posited bonds.  If  they  are  the  owners,  it  is  further  argued  that  the 
bonds  must  be  postponed  to  the  appellants'  nonassenting  bonds,  which 
must  then  be  paid  in  full,  because  Forrest,  one  of  the  "representatives," 
was  president  of  the  traction  company  when  the  bonds  were  issued, 
and  had  notice  of  the  fraud  or  illegality. 
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We  do  not  agree  with  this  argument,  and  we  think  its  unsoundness 
will  appear  upon  further  consideration.  The  cpmmittees  will  be  called 
No.  1  and  No.  2.  The  agreement  under  which  No.  1  was  appointed  is 
in  brief  as  follows:  The  bondholders  appointed  the  committee  with 
power  to  adopt  a  plan  of  reorganization,  and  agreed  to  be  bound  there- 
by. They  authorized  the  committee  to  employ  agents,  attorneys,  etc., 
and  to  buy  all  the  traction  company's  property  of  every  kind  at  public 
or  private  sale,  giving  further  power  to  assess  the  bondholders  in  order 
to  raise  the  necessary  funds  for  all  purposes.  The  committee  was  to 
be  free  from  personal  liability  except  for  fraudulent  misconduct. 

Under  this  agreement  committee  No.  1  were  undoubtedly  the  mere 
agents  of  the  depositing  bondholders  in  the  reorganization  of  the  road, 
with  the  powers  and  under  the  conditions  stated  by  their  principals. 
These  powers  authorized  the  committee  to  make  the  reorganization 
agreement  with  committee  No.  2.  By  that  agreement  Fling,  Forrest, 
and  Van  Nostrand  became  the  "representatives"  or  agents  of  both  sets 
of  bondholders,  Fling  and  Forrest  being  also  members  of  committee 
No.  1,  and  Van  Nostrand,  of  committee  No.  2.  The  agreement  de- 
clared that  the  three  persons  named  should  be  "representatives  of  all 
parties  hereto  (meaning  both  committees  acting  for  the  two  sets  of 
bondholders)  with  authority  to  take  the  steps  and  perform  the  acts 
hereinafter  specified."  In  outline  the  steps  to  be  taken  were  as  fol- 
lows :  The  Fidelity  Trust  Company  was  to  be  asked  to  foreclose  the 
first  mortgage,  and  the  "representatives"  were  to  agree  upon  a  min- 
imum price  for  the  property  and  upon  other  terms  of  sale,  and  were 
authorized  to  buy  the  property  if  necessary.  Committee  No.  1  was  to 
furnish  in  the  first  instance  the  cash  needed  to  comply  with  the  terms 
of  sale,  and  was  also  to  place  the  bonds  in  its  hands  at  the  disposal  of 
the  "representatives"  to  enable  the  purchase  to  be  completed.  The 
"representatives"  were  then  to  organize  a  new  corporation,  to  be  styled 
the  Cleveland  &  Erie  Railway  Company,  and  were  to  transfer  the 
property  to  such  corporation,  taking  the  needful  steps  to  have  the  re- 
ceiver discharged  and  to  gain  possession  of  the  property.  The  new 
company  was  to  issue  securities  of  the  nature  and  in  the  amounts  set 
forth,  these  new  securities  to  be  distributed  to  the  two  committees  in 
certain  proportions,  and  the  two  committees  were  to  distribute  the  se- 
curities in  exchange  for  the  bonds  deposited  with  them.  The  "repre- 
sentatives" were  to  be  free  from  personal  liability ;  all  obligations  as- 
sumed by  them  being  declared  to  be  assumed  "in  their  representative 
capacity  and  not  as  individuals." 

This  agreement  emphasizes  the  agency  of  the  "representatives" ;  they 
were  clearly  acting  not  as  owners  of  the  bonds,  but  merely  as  agents  of 
the  two  committees  and  of  the  depositing  bondholders  for  the  purpose 
of  completing  the  reorganization.  It  is  not  quite  easy  to  understand  the 
ground  for  the  appellants'  contention  that  the  assenting  bondholders 
ceased  to  own  the  deposited  securities,  and  that  the  title  thereto  passed 
to  the  "representatives."  On  the  surface  it  would  seem  that  the  trans- 
action presents  the  case  of  an  ordinary  reorganization,  of  the  type  re- 
ferred to  in  Cook  on  Corporations,  sections  886  and  887.    We  can  dis* 
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cover  nothing  to  the  contrary,  either  in  the  agreements  or  in  the  fore- 
closure decree.    The  situation  was  this : 

Under  the  decree  of  foreclosure  the  first  mortgage  bondholders  were 
obliged  to  bid  at  least  $200,000.  If  they  should  become  the  purchasers, 
$30,000  of  this  sum  was  to  be  paid  in  cash,  in  order  to  meet  the  ex- 
penses of  sale  and  certain  preferred  claims.  (This  amount  was  after- 
wards increased  to  nearly  $40,000.)  Of  course  the  balance  of  the  bid 
was  applicable  to  the  debts  of  the  traction  company  in  their  order,  and 
this  meant  that  the  whole  balance  would  go  to  these  bondholders.  But 
as  they  were  allowed  to  use  their  bonds  in  payment,  they  were  not 
obliged  to  go  through  the  superfluous  formality  of  paying  the  remain- 
ing $170,000  with  one  hand  and  taking  it  back  with  the  other.  The 
mere  presentation  of  valid  bonds  would  be  sufficient.  The  master's 
principal  inquiry  therefore  was.  How  many  bonds  are  valid  ?  And  with 
this  inquiry  his  report  is  mainly  concerned.  All  bondholders,  assent- 
ing and  nonassenting  alike,  were  interested  in  this  question — especially 
the  nonassenting  holders,  since  they  were  to  receive  in  cash  whatever 
their  proper  proportion  might  be.  But,  as  the  assenting  bondholders 
had  to  find  the  money  to  pay  the  nonassenting  holders,  they  were  also 
interested,  since  the  proportion  awarded  to  them  would  relieve  them 
pro  tanto  of  the  obligation  to  furnish  actual  money.  This  was  a  real . 
advantage,  and  while,  no  doubt,  they  might  agree  to  give  it  up  if  they 
chose,  such  an  agreement  would  be  unusual  and  would  scarcely  be  pre- 
sumed. The  agreements  looking  to  a  reorganization  were  made  in 
1908,  and  the  decree  which  was  entered  in  April,  1909,  may  fairly  be 
regarded  as  expressing  the  intention  of  the  persons  in  interest : 

"That  at  said  sale  no  bid  shall  be  received  for  the  property  unless  the  person 
making  such  bid  shall  have  previously  deposited  with  the  said  master  a  cer- 
tified check  to  his  order  for  the  sum  of  $30,000.  The  balance  of  the  purchase 
price  shall  be  paid  to  said  master  upon  the  delivery  of  a  deed  conveying  the 
property  to  the  purchaser.  The  purchaser,  for  the  purpose  of  making  settle- 
ment or  payment  for  the  property,  shall  be  entitled  to  apply  toward  the  pay- 
ment of  the  purchase  price  any  first  mortgage  bonds  and  any  matured  and  un- 
paid coupons  at  the  amounts  payable  thereon  out  of  the  net  proceeds  of  the 
sale,  the  master  being  empowered  for  such  purpose  to  estimate  and  deter- 
mine said  amounts.  The  master  is  not  authorized  and  shall  not  accept  at 
such  sale  any  bid  of  less  than  $200,000.    ♦    ♦    ♦ 

"The  balance,  after  paying  the  costs  and  expenses  of  the  sale, ,  shall  be 
equally  distributed  among  the  holders  of  the  first  mortgage  5  per  cent,  gold 
bonds  of  the  Conneaut  &  Erie  Traction  Company,  and  if  any  balance  remain 
after  paying  in  full  the  said  bonds  and  coupons,  with  the  interest  due  thereon, 
it  shall  be  paid  to  the  CJonneaut  &  Erie  Traction  Company." 

And  there  is  a  further  provision  that  the  traction  company  shall  be 
bound  for  "any  deficiency  that  may  remain  due  and  payable  upon  (the 
first  mortgage  bonds)  after  applying  thereto  all  of  the  moneys  realized 
from  the  sale  applicable  thereto." 

Here  are  positive  provisions  that  if  the  first  mortgage  bondholders 
buy  the  property  they  may  use  their  bonds  toward  paying  the  purchase 
price,  and  that  the  company  is  to  be  bound  for  any  deficiency  after 
charging  the  purchase  price  against  the  bonds.  Now,  it  is  true  that  in 
spite  of  the  decree  the  bondholders  might  have  agreed  to  surrender  all 
claims  of  every  kind  under  their  bonds  in  case  they  should  become  the 
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purchasers,  and  they  might  have  agreed  to  take  in  full  satisfaction 
thereof  the  bonds  of  the  new  company.  If  they  made  such  an  agree- 
ment, they  are  bound  by  it ;  and  in  a  reported  decision,  on  which  the 
appellants  mainly  rely  (Central  Trust  Co.  v.  Cincinnati,  etc.,  Co.  [C.  C. 
Ohio]  58  Fed.  500),  the  bondholders  apparently  did  so  agree,  and  Judge 
Taft  enforced  the  contract.  The  principal  resemblance  between  that 
case  and  this  lies  in  the  fact  that  in  both  cases  the  reorganized  com- 
pany issued  new  securities  that  were  accepted  by  the  bondholders  un- 
der the  old  mortgage.  But  the  Ohio  decision  rests  upon  the  peculiar 
equities  there  appearing,  as  is  shown  by  Judge  Cochran  in  McEwen  v. 
Land  Co.,  138  Fed.  797,  17  C.  C.  A.  163,  so  that  the  reasoning  of  Judge 
Taft  should  be  regarded  as  applicable  to  the  special  circumstances  then 
before  him. 

We  have  here  the  case  of  an  ordinary  reorganization  that  has  been 
partly  carried  out.  The  property  has  been  conveyed  to  the  new  com- 
pany, and  the  "representatives"  have  taken  the  risk  of  distributing  the 
securities  of  the  new  company  among  the  bondholders  of  the  old.  The 
risk  may  not  have  been  serious,  but  it  seems  plain  that  the  transaction 
has  not  yet  been  completed,  and  that  the  agency  has  not  yet  come  to  an 
end.  The  receiver  has  not  yet  been  discharged,  the  fund  arising  from 
•  the  sale  has  not  yet  been  distributed,  and  the  ultimate  liabilities  of  the 
first  mortgage  bondholders  have  not  yet  been  determined.  The  dis- 
tribution is  precisely  the  matter  now  in  dispute,  so  that  the  purpose 
for  which  the  committees  and  the  ''representatives"  were  appointed  has 
not  yet  been  fully  carried  out.  The  deposited  bonds  are  still  needed 
to  discharge  a  part  of  the  purchase  price,  and  no  sufficient  ground  ap- 
pears in  the  reorganization  agreement  to  justify  us  in  holding  that  the 
bondholders  intended  to  surrender  their  bonds  with  all  valid  claims 
thereunder  upon  the  proceeds  of  sale,  and  to  take  the  securities  of  the 
new  company  in  full  satisfaction.  Some  clear  expression,  or  some 
definite  implication,  should  exist  before  so  unusual  a  result  is  reached, 
and  we  find  neither  in  the  present  transaction.  On  the  contrary,  the 
agreement  distinctly  recognizes  that  the  bonds  may  be  used  for  the 
very  end  to  which  they  are  now  being  put,  and  there  are  no  opposing 
equities  to  compel  a  different  conclusion.  We  say  nothing  of  other  dif- 
ficulties that  might  lie  in  the  appellants'  road,  even  if  the  bondholders 
had  plainly  abandoned  all  claim  under  their  old  bonds.  The  other 
branch  of  the  appellants'  first  proposition  would  still  require  considera- 
tion, namely,  that  the  "representatives"  have  somehow  succeeded  to  the 
bondholders'  title ;  and  this  is  a  subject  we  need  not  discuss. 

[2]  All  the  questions  under  the  appellants'  second  proposition  have 
to  do  with  the  competency  or  the  sufficiency  of  the  evidence  offered  to 
prove  the  titles  of  certain  bondholders,  and  the  full  discussion  by  the 
master,  approved  by  the  district  court,  relieves  us  from  the  need  of  tak- 
ing up  the  appellants'  objections  in  detail.  It  is  enough  to  say  that  it 
was  not  obligatory  upon  each  bondholder  to  appear  in  person  and  to 
prove  his  claim  by  his  own  testimony.  He  was  only  obliged  to  offer 
competent  and  sufficient  evidence  for  this  purpose,  and  such  evidence 
might  proceed  from  other  persons  as  well  as  from  himself.  So,  too,  he 
might  show  that  he  was  at  liberty  to  rely  upon  the  title  of  a  former 
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bona  fide  holder  for  value  without  notice.     The  evidence  offered  sat- 
isfied the  master  and  the  district  court,  and  we  should  be  slow  to  reject 
findings  of  fact  on  which  they  agreed. 
The  decree  is  affirmed. 


(215  £>d.  S59) 

YANG-TSZE  INS.  ASS'N  et  al.  T.  FURNESS,  WITHY  &  CO.,  Limited  (aod 

fourteen  other  cases). 

(Circuit  Court  of  Appeals,  Second  CJircult    June  10,  1914.) 

No.  201. 

1,  Collision    (§  107*) — Steam  Vessels  Crossing — Special  Ciecumstances 

Blle. 

The  DrivileKcd  one  of  two  crossing  vessels  is  not  relieved  from  the 
duty  of  keeping  her  course  and  speed  as  required  by  article  21  of  the 
International  Rules  (Act  Aug.  19,  1890.  c.  802,  26  Stat.  320  [U.  S.  Comp. 
St.  1901.  p.  28701)  by  article  27,  which  authorizes  a  departure  from  the 
rules  under  special  circumstances  which  render  such  departure  "neces- 
sary in  order  to  avoid  immediiite  danger,"  unless  there  is  clearly  im- 
mediate danger,  and  then  the  departure  must  be  no  more  than  is  neces- 
sary. ^ 

[Ed.  Note. — For  other  cases,  see  Collision.  Cent.  Dig.  §  224;  Dec.  Dig. 
§  107.*] 

2.  Collision  (§  123*) — Contributoet  Fault — Violation  of  RuLEa 

Where  a  ship  at  the  time  of  collision  was  acting  in  violation  of  a  stat- 
utory rule,  the  burden  is  on  her  tx)  show,  not  merely  that  her  fault  might 
not  bave  been  one  of  the  causes  of  the  collision,  but  that  it  could  not 
have  been. 

[Ed.  Note.— For  other  cases,  see  Collision,  Ont  Dig.  U  259-261 ;  Dec. 
Dig.  §  123.*] 

8.  Collision  (§  40*) — Steam  Vessels  Crossing — Mutual  Faults. 

The  steamships  Alleghany  and  Pomaron  both  held  in  fault  for  a  colli- 
sion at  sea  in  open  weather  and  in  the  daytime  while  on  crossing  courses, 
in  which  the  Alleghany  was  sunk,  her  fault  being  the  failure  to  maintain  a 
lookout,  although  the  vessels  were  within  sight  of  each  other  for  several 
miles,  and  that  of  the  Pomaron,  which  was  the  privileged  vessel,  a  change 
of  course  without  necessity. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  §  40;    Dec.  Dig. 
f  40.*] 
4.  Evidence  (§  37*) — ^Judicial  Notice — Laws  of  Foreign  Country. 

Although  the  local  laws  of  both  countries  to  which  two  foreign  ves- 
sels in  collision  on  the  high  seas  belong  may  coincide  in  providing  that 
liability  shall  not  be  in  solido,  but  in  proportion  to  the  degree  in  which 
each  vessel  is  in  fault,  courts  of  admiralty  of  the  United  States  cannot 
talce  Judicial  notice  of  such  laws,  nor  apply  such  rule  unless  they  are 
pleaded  and  proved. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  §  52;  Dec.  Dig. 
f  37.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  to  review  a  decree  of  the  Dis- 
tri6t  Court  of  the  United  States  for  the  Southern  District  of  New 
York  in  favor  of  certain  owners  and  underwriters  of  cargo  of  the 
German  Steamship  Alleghany  for  damages  resulting  from  the  total 

*For  other  cases  pee  same  topic  A  fi  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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loss  of  the  cargo  as  the  result  of  a  collision  with  the  Pomaron  on  Feb- 
ruary 2,  1912.  The  original  libels  were  filed  against  the  owners  of  the 
two  vessels  jointly.  But  the  Hamburg- American  Company,  the  own- 
er of  the  Alleghany,  filed  a  petition  for  the  limitation  of  its  liability  and 
surrendered  the  amount  of  its  pending  freight  for  the  voyage  and  the 
libels  were  thereupon  stayed  as  to  that  company. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Charles 
C.  Burlingham,  Norman  B.  Beecher,  and  Robinson  Leech,  all  of  New 
York  City,  of  counsel),  for  appellant. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (Howard  S.  Har- 
rington, of  New  York  City,  of  counsel),  for  appellees  Coleman  and 
others. 

Convers  &  Kirlin  and  Lawrence  Kneeland,  all  of  New  York  City 
(J.  Parker  Kirlin,  William  H.  McGrann,  and  Kneeland,  Harison  & 
Hewitt,  all  of  New  York  City,  of  counsel),  for  other  appellees. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  Furness,  Withy  &  Co.,  Ltd.,  a  corpora- 
tion created  by  and  existing  under  the  laws  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  prosecutes  this  appeal  to  reverse  a  decree 
of  the  court  below.  Fifteen  separate  libels  were  filed  against  the 
above-named  corporation.  The  separate  libelants  were  Yang-Tsze 
Insurance  Association,  Ltd.,  et  al.,  Nord-Deutsche  Insurance  Company 
et  al..  Federal  Insurance  Company,  Walter  OloflFson  et  al.,  M.  H.  Sil- 
•vera,  Hazen  &  Co.,  Boston  Insurance  Company,  Walter  Despard,  Eu- 
gene J.  F.  Coleman,  Marshall  K.  Weidensaul,  Frances  W.  Van  Praag, 
Orton  G.  Orr,  Laura  Moore,  Louis  Bertschman,  United  States  of 
America.  The  various  libelants  brought  suits  for  cargo  losses  except 
the  United  States.  The  government  suit  was  for  loss  of  registered  mail 
carried  by  the  steamship  Alleghany  which  sank  at  sea  because  of  a 
collision  with  the  steamship  Pomaron,  and  the  suits  were  brought 
against  the  owners  of  the  latter  vessel.  The  suits  were  brought  on  for 
trial  simultaneously,  having  been  consolidated  and  heard  on  the  plead- 
ings and  proofs.  The  court  below  rendered  a  decision  that  the  libel- 
ants were  entitled  to  recover.  One  decree  was  entered  awarding  in 
all,  damages  and  costs  amounting  to  $172,029.81. 

This  collision  occurred  off  the  capes  of  Virginia  about  11 :30  a.  m. 
on  February  2,  1912.  The  Alleghany  was  on  a  voyage  from  New  York 
to  the  West  Indies.  The  vessel  was  an  ordinary  tramp  steamer,  310 
feet  long.  The  Pomaron  was  a  steel  screw  steamship  of  1,809  tons 
gross  and  1,027  tons  net,  278  feet  long  and  belonged  to  Furness,  Withy 
&  Co.,  Limited.  She  was  on  her  way  from  Baltimore  to  European 
ports  and  loaded  with  grain  and  general  cargo.  The  Pomaron  sighted 
the  Alleghany  about  an  hour  before  the  accident,  the  latter  being  some 
10  or  12  miles  away  and  on  her  port  hand.  Each  vessel  kept  her  course 
and  speed  for  some  45  minutes.  During  this  time  the  chief  officer  of 
the  Pomaron  had  the  Alleghany  under  constant  observation.  But  all 
this  time  the  Alleghany  had  not  seen  the  Pomaron  at  all.  This  was 
occasioned  by  the  fact  that  her  chief  officer,  then  on  watch,  had,  taken 
his  observation  and  gone  into  the  chartroom  to  calculate  his  position. 
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The  Alleghany  did  not  discover  the  Pomaron  until  the  latter  blew  one 
blast  on  her  whistle  and  ported  her  helm.  This  was  between  five  and 
seven  minutes  of  the  collision.  Between  the  time  when  the  Pomaron 
saw  the  Alleghany  and  the  time  when  she  blew  the  blast  on  her  whistle 
the  two  vessels  had  continued  to  approach  each  other  without  change 
of  course  or  speed.  At  the  time  the  Pomaron  sounded  the  whistle  the 
two  vessels  were  about  a  mile  apart  and  the  Alleghany  was  proceeding 
at  a  speed  of  11%  knots  per  hour  and  the  Pomaron  at  a  speed  of  9 
knots.  After  the  Pomaron  sounded  the  whistle  the  Alleghany  shortly 
blew  two  blasts,  and  thereupon  the  chief  officer  of  the  Pomaron  at 
once  rang  the  engines  full  speed  astern  and  ordered  the  helm  hard 
aport.  He  testified  that  after  he  had  run  full  speed  astern  he  saw  the 
Alleghany  had  put  her  helm  hard  astarboard  and  he  could  see — 

"she  was  swinging  around,  her  stern  was  flying  into  us,  and  of  course,  when 
he  put  his  helm  hard  astarboard,  his  stem  swung  around  and  caught  us  on 
the  bow,  about  abreast  of  No.  3  hatch." 

[1]  The  bow  of  the  Pomaron  struck  the  starboard  quarter  of  the 
•Alleghany  about  100  feet  from  her  stern,  and  about  3  o'clock  in  the 
afternoon  the  Alleghany  sank.  Before  the  collision  the  Alleghany  was 
on  a  course  approximately  south  and  the  Pomaron  on  a  course  approxi- 
mately east,  the  vessels  being  on  crossing  courses  and  the  Alleghany 
having  the  Pomaron  on  her  starboard  hand.  As  the  two  vessels  were 
on  crossing  courses  they  were  subject  to  article  19  of  the  International 
Regulations.    That  article  is  as  follows : 

"When  two  steam  vessels  are  crossing,  so  as  to  involve  risk  of  collision, 
the  vessel  which  has  the  other  on  her  starboard  side  shall  keep  out  of  the  way 
of  the  other." 

And  article  21  provides : 

**Where,  by  any  of  these  rules,  one  of  two  vessels  is  to  keep  out  of  the  way, 
the  other  shall  keep  her  course  and  speed." 

The  Pomaron  was  to  the  southward  and  westward  of  the  Alleghany 
and  on  the  latter's  starboard  hand  as  the  two  vessels  approached  each 
other.  These  respective  courses  had  been  maintained  for  several  hours 
prior  to  the  collision,  and  the  two  vessels  were  about  a  mile  apart  when 
the  Pomaron,  the  privileged  vessel,  changed  her  course  to  starboard. 
In  doing  so  she  failed  to  comply  with  article  21.  The  Pomaron  seeks 
to  excuse  its  porting  under  article  27.    That  article  is  as  follows : 

"In  obeying  and  construing  these  rules  due  regard  shall  be  had  to  all  dan- 
gers of  navigation  and  collision  and  to  any  special  circumstances  which  may 
render  a  departure  from  the  above  rules  necessary  in  order  to  avoid  immedi- 
ate danger." 

It  becomes  necessary,  therefore,  to  inquire  whether  the  special  cir- 
cumstances as  they  existed  at  the  time  the  Pomaron  altered  her  course 
was  justified  under  article  27.  The  application  of  rule  27  is  restricted 
by  its  terms  to  situations  of  immediate  danger.  That  rule  applies  only 
to  exceptional  cases.  As  said  by  the  Supreme  Court  in  The  Oregon, 
158  U.  S.  186,  202,  15  Sup.  Ct.  804,  39  L.  Ed.  943,  exceptions  to  the 
rules  are  to  be  admitted — 

"with  great  caution  and  only  when  imperatively  required  by  special  circum- 
stances of  the  case.    It  follows  that,  under  all  ordinary  circumstances,  a  ves- 
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sel  discharges  ber  full  duty  and  obligation  to  anotber  by  a  faltbful  and  literal 
observance  of  these  rules." 

In  Marsden's  Collisions  at  Sea  (6th  Ed.)  p.  455,  it  is  said : 

"But  article  27  applies  only  to  cases  where  there  is  immediate  danger,  per- 
fectly clear' ;  and  the  departure  from  the  rules  must  be  no  more  than  is  neces- 
sary." 

The  "special  circumstances"  apparently  relied  upon  to  excuse  the 
Pomaron  under  article  27  is  the  testimony  of  the  officer  in  charge  of 
the  vessel  that  he  could  see  no  one  on  the  bridge  of  the  Alleghany. 
And  attention  is  called  to  the  doctrine  of  the  Supreme  Court  in  The 
Delaware,  161  U.  S.  459,  16  Sup.  Ct.  516,  40  L.  Ed.  771,  where  it  is 
said : 

**The  weight  of  EInglish,  and,  perhaps,  of  American  authorities,  is  to  the 
effect  that  if  the  master  of  the  preferred  steamer  has  any  reason  to  believe 
that  the  other  will  not  take  measures  to  keep  out  of  her  way,  he  may  treat 
this  as  a  'special  circumstance,*  under  rule  24  (now  rule  27),  'rendering  a  de- 
parture* from  the  rules  'necessary  to  avoid  immediate  danger.* " 

And  the  officer  in  charge  of  the  Pomaron  insisted  that  the  change  in 
the  Pomaron's  course  did  not  cause  the  collision.  His  testimony  was 
as  follows : 

"Q.  What  was  the  danger?  A.  I  saw  if  he  was  going  to  keep  on  the  way 
he  was  doing  he  would  catch  us  somewhere  about  the  engine  room.  Q.  if 
you  had  maintained  your  course  he  would  have  struck  you  near  the  engine 
room?  A.  Yes,  about  midships.  Q.  If  you  had  both  maintained  the  courses 
you  were  on  then  without  change,  what  do  you  think  would  have  happened? 
A.  He  would  have  run  into  us  amidships.  Q.  Are  you  sure  of  that?  A.  Yes. 
Q.  Wouldn't  he  have  got  across  your  bow?  A.  No,  sir;  couldn't  have  done 
it.    Q.  Could  you  have  possibly  got  across  his  bow?    A.  No.** 

And  on  cross-examination  he  was  asked : 

"Do  you  think  collision  would  have  happened  if  you  had  not  ported  your 
helm?  A.  Yes,  it  would  have  happened  in  any  case;  she  would  have  caught 
us  somewhere  probably  about  amidships  if  I  had  not  ported." 

But  there  can  be  no  doubt  that  it  was  the  duty  of  the  Pomaron  to 
have  kept  on  her  course  until  a  departure  was  necessary  to  avoid  im- 
mediate danger.  At  the  time  she  ported  her  helm  she  was  a  mile  away 
from  the  Alleghany,  and  the  circumstances  had  not  yet  developed  which 
justified  any  departure  from  the  established  rules.  Her  chief  officer 
was  asked : 

"In  order  to  get  the  matter  quite  plain  on  the  record,  will  you  tell  us  when 
it  was  that  in  your  judgment  the  circumstances  had  developed  so  that  colli- 
sion became  unavoidable  unless  you  did  something.". 

To  which  he  replied : 

**Really  not  until  the  Alleghany  had  given  me  two  blasts  on  the  whistle." 

At  that  time  the  two  vessels  were,  according  to  his  testimony,  half 
a  mile  away  from  each  other.  He  testified  that  up  to  that  time  he  had 
appreciated  risk  of  collision,  but  thought  it  might  have  been  avoided 
by  the  other  vessel.  He  was  then  asked :  "Then  it  became  under  the 
rule  your  duty  to  do  something."  And  he  answered,  "Yes."  "It  had 
not  been  your  duty  to  do  anything  before  that?"    To  which  he  replied, 
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"No,  sir."  It  is  established,  therefore,  upon  the  testimony  of  the  chief 
officer  of  the  Pomaron,  that  he  departed  from  the  rule  before  it  was 
necessary  for  him  to  do  something  to  avoid  an  otherwise  unavoidable 
collision. 

[2]  We  are  obliged,  therefore,  to  hold  that  the  Pomaron  not  only 
violated  article  21  but  that  in  doing  so  was  not  excused  under  article 
27.  Concluding  then,  as  we  have,  that  the  Pomaron  was  in  fault,  it 
remains  to  inquire  whether  the  fault  contributed  to  the  collision.  For 
if  the  fault  had  nothing  to  do  with  the  collision,  it  may  be  disregarded. 
The  law  unquestionably  is  that  in  cases  of  collision  liability  for  damages 
rests  upon  the  ship,  or  ships  whose  fault  occasioned  the  injury.  And  in 
considering  whether  this  fault  of  the  Pomaron  contributed  to  the  col- 
lision it  is  necessary  to  keep  in  mind  the  rule  laid  down  by  the  Su- 
preme Court  in  The  Pennsylvania,  19  Wall.  125,  136  (22  L.  Ed.  148 
[1873]),  where  the  court  said : 

"But,  when  as  in  this  case,  a  ship  at  the  time  of  a  collision  Is  in  actual  vio- 
lation of  a  statutory  rule  intended  to  prevent  collisions,  it  is  no  more  than 
a  reasonable  presumption  that  the  fault,  if  not  the  sole  cause,  was  ♦  ♦  ♦ 
a  contributory  cause  of  the  disaster.  In  such  a  case  the  burden  rests  upon 
the  ship  of  showing,  not  merely  that  her  fault  might  not  have  been  one  of 
the  causes,  or  that  it  probably  was  not,  but  that  it  could  not  have  been. 
Such  a  rule  is  necessary  to  enforce  obedience  to  the  mandate  of  the  statute." 

The  principle  thus  laid  down  that,  when  a  ship  at  the  time  of  the  col- 
lision is  acting  in  violation  of  a  statutory  rule  the  burden  is  on  her 
to  show,  not  merely  that  her  fault  might  not  have  been  one  of  the 
causes,  or  that  it  probably  was  not,  but  that  it  could  not  have  been  one 
of  the  causes  of  the  collision,  has  been  reaffirmed  in  subsequent  cases, 
and  is  the  law  beyond  all  controversy.  Richelieu  Navigation  Co.  v. 
Boston  Marine  Ins.  Co.,  136  U.  S.  408,  422,  423,  10  Sup.  Ct.  934,  34 
L.  Ed.  398  (1890) ;  Belden  v.  Chase,  150  U.  S.  674,  699,  14  Sup.  Ct. 
264,  37  L.  Ed.  1218  (1893).  And  the  same  rule  is  established  in  the 
English  courts.  The  Agra,  L.  R.,  1  P.  C,  501,  504,  505.  The  Eliza- 
beth Jenkins,  L.  R.,  1  P.  C,  App.,  501.  Under  these  decisions  the 
burden  of  proof  rests  upon  the  Pomaron  to  show  that  the  fault  she 
committed  could  not  have  been  one  of  the  causes  of  the  collision. 

[3]  But  whether  the  collision  would  or  would  not  have  occurred  if 
the  Pomaron  had  held  her  course  and  speed  cannot  now  possibly  be  de- 
termined because  of  the  doubt  which  exists  as  to  the  exact  bearing  of 
the  Alleghany  from  the  Pomaron  at  the  time.  The  bearing  entered  in 
the  Pomaron's  log  is  "about  northeast,"  but  both  her  chief  officer  and 
her  wheelsman  have  testified  that  this  is  not  correct,  and  that  the  bear- 
ing was  between  four  and  five  points,  nearer  five  than  four.  But  the 
officer  of  the  Pomaron  for  some  inconceivable  reason  contented  him- 
self, after  his  discovery  of  the  Alleghany,  with  one  hasty  sight  over  the 
compass  to  ascertain  whether  or  not  the  bearing  of  the  Alleghany  was 
changing.  He  admitted  that  he  watched  the  bearing  of  the  Alleghany 
*'just  roughly,"  and  that  he  "didn't  bother  to  take  any  bearings  at  all," 
and  that  the  Alleghany's  bearing  might  have  been  more,  or  it  might 
have  been  less,  than  three  points  if  he  "had  taken  a  correct  bearing." 
He  is  not  to  be  excused  for  his  failure  to  take  correct  bearings,  and 
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should  have  taken  several  correct  bearings  during  the  46  minutes  which 
elapsed  from  first  sighting  the  Alleghany  to  the  collision,  or  during  the 
39  minutes  from  first  sighting  her  to  his  change  of  course.  Asked  as  to 
whether  he  took  the  bearing  by  the  compass,  he  replied : 

''It  was  not  a  proper  compass  bearing;  I  Just  glanced  over  the  top  of  the 
compass  and  took  a  rough  bearing." 

Then  he  was  asked : 

'*It  was  not  a  guess,  you  looked  at  the  compass?" 

To  this  he  answered : 

"It  was  not  a  true  bearing,  not  an  accurate  bearing." 

He  also  testified  that  at  that  time  the  Alleghany  was  bearing  north- 
east and  was  three  points  or  more  on  his  port  bow.  The  Alleghany  re- 
mained on  her  original  course  until  just  before  the  collision.  Whether 
she  changed  just  before  the  collision  is  not  free  from  doubt.  The  offi- 
cer of  the  Alleghany  who  was  on  watch  at  the  time  says  that  "no  com- 
mands were  given  to  the  steersman  of  the  Alleghany,"  although  the 
chief  officer  of  the  Pomaron  states  that  the  Alleghany  swung  under  a 
starboard  helm.  If  the  Alleghany  did  bear  northeast  and  was  three 
points  on  the  Pomaron's  port  bow  when  the  latter  changed  course,  it  is 
a  demonstrable  proposition  that  a  collision  would  not  have  occurred 
if  both  vessels  had  continued  on  as  they  were,  neither  one  changing  her 
course.  It  can  readily  be  ascertained  by  applying  the  speed  ratios 
whether  the  intersections  of  the  known  courses  would  be  coincident, 
whether  or  not  the  two  vessels  would  come  together.  If  the  Alleghany 
was  three  points  on  the  Pomaron's  port  bow  and  had  not  changed  her 
speed  or  course,  she  would  have  passed  the  point  where  the  two  courses 
intersected  safely,  and  some  seconds  before  the  Alleghany  reached  it. 
And  if  as  some  of  the  testimony  indicated  the  Alleghany  was  five  points 
on  the  Pomaron's  port  bow,  the  Alleghany  would  have  passed  the  point 
of  intersection  about  two  minutes  before  the  Pomaron  reached  it.  But 
in  reality  the  contradictions  in  the  testimony  as  to  what  the  actual  bear- 
ing of  the  vessels  was  makes  it  impossible  to  demonstrate  whether  or 
not  any  change  at  all  in  the  Pomaron's  course  or  speed  was  necessary 
to  avoid  collision.  We  have  already  cited  the  opinion  of  the  chief  offi- 
cer of  the  Pomaron  that  the  collision  would  have  happened  if  neither 
vessel  had  not  changed.  But  we  cannot  accept  his  testimony  on  the 
point  as  conclusive.  He  estimated  that  the  Alleghany  was  making  13 
knots,  and  this  according  to  his  report  to  the  Board  of  Trade  was  a 
knot  and  a  half  more  than  she  was  making.  This  would  make  a  differ- 
ence of  750  feet  in  the  Alleghany's  position  in  the  five  minutes  which 
elapsed  between  the  first  porting  and  the  collision. 

The  loss  of  property  for  which  a  recovery  is  sought  was  due  to  a 
collision  on  the  high  seas,  in  broad  daylight  and  in  clear  weather,  and 
with  no  other  vessels  about  to  embarrass  or  interfere  with  navigation. 
ITie  two  vessels  involved  were  steamers,  and  therefore  could  ht  ma- 
neuvered more  easily  than  any  other  kind  of  vessels.  They  were  in 
plain  sight  of  each  other  when  miles  apart.  They  nevertheless  came 
into  collision  and  with  such  force  that  one  of  them  sank  in  a  few  hours^ 
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carrying  down  with  her  the  entire  cargo.  It  is  difficult  to  see  how  it  all 
happened  unless  both  vessels  were  in  fault  and  failed  to  exercise  rea- 
sonable care.  Plain  common  sense  constrains  one  to  such  a  conclusion. 
To  exonerate  either  of  them  under  such  conditions  can  be  justified  only 
if  upon  the  closest  scrutiny  of  the  navigation  of  each  vessel  it  can  be 
discovered  that  one  of  them  was  free  from  all  culpable  blame.  We 
have  examined  the  evidence  in  the  case  with  care,  and  we  have  not  been 
satisfied  that  either  one  of  these  vessels  was  free  from  fault.  The  ves- 
sels that  navigate  the  high  seas,  and  indeed  vessels  that  navigate  in- 
land waters,  intrusted  with  human  lives  and  property  of  great  value, 
must  be  held  to  the  strictest  standards  of  conduct,  and  when  they  fail 
to  observe  the  requirements  which  the  maritime  law  of  the  nations  has 
prescribed,  are  to  understand  that  they  must  abide  the  consequences. 

That  the  negligence  of  the  Alleghany  was  inexcusable  and  even  un- 
paralleled, seemed  to  be  admitted.  The  vessel  was  under  the  command 
of  one  of  the  best  officers  the  Hamburg  Line  had  in  its  service.  But  he 
had  no  idea  that  there  was  any  vessel  anywhere  in  his  vicinity.  And 
for  three  quarters  of  an  hour  prior  to  the  collision  there  was  no  look- 
out. The  owners  of  that  vessel  filed  a  petition  for  limitation  of  liability 
and  surrendered  the  amount  of  the  freight  for  the  voyage. 

[4]  The  court  below  assessed  the  Pomaron  with  the  full  loss,  while 
stating  that  the  case  was  one — 

•'which  shows  the  necessity  for  the  proposed  new  rule  which  will  not  hold 
each  ship  in  solido,  but  will  apportion  liability  according  to  fault." 

And  it  was  urged  upon  us  in  argument  that  the  court  erred  in  not 
apportioning  the  damages  in  accordance  with  the  degree  of  fault.  At- 
tention was  called  to  the  fact  that  the  Alleghany  was  a  German  vessel, 
and  that  her  cargo,  for  the  loss  of  which  the  suit  was  brought,  was 
shipped  under  bills  of  lading  issued  by  the  Hamburg-American  Line, 
a  corporation  organized  under  the  laws  of  the  German  Empire. 
And  as  the  Pomaron  was  a  British  vessel,  it  is  said  that  it  was  the 
duty  of  the  court  to  have  taken  judicial  notice  of  the  fact  that  by  the 
Maritime  Conventions  Act  (1  and  2  Geo.  V.  C.  57)  the  English  rule  as 
to  division  of  loss  by  collision  due  to  mutual  fault  was  modified  in  ac- 
cordance with  the  convention  signed  at  the  Brussels  Conference  in 
1910.  In  like  manner  it  is  said  that  judicial  notice  should  have  been 
taken  of  section  735  of  the  Commercial  Code  of  Germany  of  May  10, 
1897,  which  reads  as  follows : 

"If  the  collision  is  caused  by  faults  of  both  sides,  then  the  liability  for 
damages,  as  well  as  the  amount  of  the  damages  to  be  paid,  depends  on  the 
circumstances,  especiaUy  to  what  extent  the  collision  has  been  caused  by  the 
preTailing  fault  of  the  members  of  one  or  the  other  crew." 

It  may  be  that  at  the  time  when  this  collision  occurred  the  laws  of 
Great  Britain  and  Germany  coincided  in  providing  that  the  liability  for 
damages  is  to  be  in  proportion  to  the  degree  in  which  each  vessel  is  in 
fault.  If  the  foreign  law  had  been  pleaded  and  proved,  and  the  court 
had  assessed  the  damages  in  accordance  with  it,  there  would  have  been 
some  authority  for  so  doing.  That  course  was  adopted  by  the  Circuit 
Court  of  Appeals  in  The  Eagle  Point,  142  Fed.  453,  73  C.  C.  A.  569 


Digitized  by 


Google 


208  132  C.  C.  A.  REPORTS 

(1906).  But  in  the  case  at  bar  there  is  nothing  in  the  record  to  show  the 
law  of  Germany  or  of  Great  Britain,  and  the  court  was  not  at  liberty  to 
take  judicial  notice  of  it.  The  federal  courts  do  not  take  judicial  notice 
of  the  laws  of  a  foreign  nation  designed  only  for  the  direction  of  its 
own  affairs.  But  it  has  been  held  that  in  a  certain  class  of  cases  a  court 
of  admiralty  has  the  right  to  take  judicial  notice  of  the  law  promulgated 
by  a  foreign  state  if  it  relates  to  general  maritime  law.  See  Talbot  v. 
Seeman,  1  Cranch,  38, 2  L.  Ed.  15  ;  The  Scotia,  14  Wall.  170,  20  L.  Ed. 
822;  llie  Belgenland,  114  U.  S.  355,  370,  5  Sup.  Ct.  860,  29  L.  Ed. 
152 ;  The  New  York,  175  U.  S.  187,  20  Sup.  Ct.  67,  44  L.  Ed.  126.  In 
the  Talbot  Case  the  right  to  take  judicial  notice  was  asserted  of  a  for- 
eign law,  but  the  law  was  one  which  had  been  promulgated  in  the 
United  States  as  the  law  of  France  by  the  joint  act  of  that  department 
which  is  intrusted  with  foreign  intercourse,  and  of  that  which  is  in- 
vested with  the  powers  of  war.  And  the  decision  seems  to  have  been 
based  on  the  fact  that  it  had  been  so  promulgated.  In  the  Scotia  Case 
the  court  held  that  judicial  notice  might  be  taken  of  the  original  rules 
and  regulations,  which  had  been  adopted  by  the  British  orders  in  coun- 
cil in  1863  and  by  Congress  in  1864  and  by  more  than  30  of  the  prin- 
cipal commercial  states  of  the  world,  and  that  they  might  be  treated  as 
laws  of  the  sea  and  of  general  obligation.  And  in  the  Belgenland 
Case  the  court  said  these  rules  and  regulations  having  been,  for  more 
than  20  years,  adopted  by  all  the  principal  maritime  nations  of  the 
world,  they  would  be  presumed  to  be  binding  upon  foreign  as  well  as 
domestic  ships  unless  the  contrary  was  made  to  appear.  And  in  the 
New  York  Case  the  court  stated  it  knew  of  no  reason  why  the  rule 
adopted  in  the  Scotia  Case  should  not  be  applied  to  the  Revised  Inter- 
national Rules  and  Regulations.  But  we  do  not  find  in  any  of  these 
cases  that  the  court  has  laid  down  the  rule  that  it  is  the  duty  or  the  right 
of  the  court  of  admiralty  to  take  judicial  notice  of  local  changes  made 
in  the  general  admiralty  law  by  any  foreign  nation.  On  the  contrary 
it  satisfactorily  appears  that  no  such  right  is  recognized.  In  the  Belgen-- 
land  Case  the  court  considered  the  question  as  to  the  law  to  be  applied 
in  cases  of  collision  on  the  high  seas  between  ships  of  different  national- 
ities and  said : 

**There  can  be  no  doubt  that  it  must  be  the  general  maritime  law,  as  un- 
derstood and  administered  in  the  courts  of  the  country  in  which  the  litigation 
Is  prosecuted." 

It  added  that  this  rule  had  some  qualifications  and  among  such  qual- 
ifications stated: 

'"That  if  the  maritime  law,  as  administered  by  both  nations  to  which  the 
respective  ships  belong,  be  the  same  In  both  in  respect  to  any  matter  of  lia- 
bility or  obligation,  such  law,  if  ahoicn  to  the  court,  should  be  followed  In  that 
matter  in  respect  to  which  they  so  agree,  though  it  differ  from  the  maritime 
law  as  understood  in  the  country  of  the  forum ;  for,  as  respects  the  parties 
concerned,  it  is  the  maritime  law  which  they  mutually  acknowledge." 

In  Liverpool  Steam  Co.  v.  Phenix  Insurance  Co.,  129  U.  S.  397,  444, 
445,  9  Sup.  Ct.  469,  473  (32  L.  Ed.  788)  (1889)  an  admiralty  case,  the 
court  below  was  asked  to  take  judicial  notice  of  a  British  statute  ex- 
empting from  liability  for  losses  occasioned  by  the  negligence  of  the 
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servants  of  the  steamship  company.    The  court  refused  to  do  so,  and 
the  Supreme  Court  sustained  it  in  so  doing  and  said  : 

•The  law  of  Great  Britain  since  the  Declaration  of  Independence  is  the 
law  of  a  foreign  country,  and,  like  any  other  foreign  law,  is  matter  of  fact, 
which  the  courts  of  this  country  cannot  be  presumed  to  be  acquainted  with, 
or  to  have  Judicial  knowletlge  of,  unless  it  is  pleaded  and  proved.  The  rule 
that  the  courts  of  one  country  cannot  take  cognizance  of  the  law  of  another 
without  plea  and  proof  has  been  constantly  maintained,  at  law  and  in  equity, 
in  EIngland  and  America.  ♦  ♦  ♦  The  rule  is  as  well  established  in  courts 
of  admiralty  as  in  courts  of  common  law  or  courts  of  equity." 

And  in  the  case  of  The  Scotland,  105  U.  S.  24,  29  (26  L.  Ed.  1001 
[1881])  Mr.  Justice  Bradley  said: 

"If  a  collision  should  occur  in  British  waters,  at  least  between  British  ships, 
and  the  injured  party  should  seek  relief  in  our  courts,  we  would  administer 
Justice  according  to  the  British  ]aw,  so  far  as  the  rights  and  liabilities  of 
the  parties  were  concerned,  provided  it  icere  shoton  what  that  law  was.  If 
not  stioicn,  we  would  appPy  our  own  law  to  the  case,** 

The  Supreme  Court,  as  these  extracts  from  its  opinions  show,  does 
not  recognize  any  duty  in  the  Admiralty  Court  to  ascertain  and  apply 
the  foreign  law  in  fixing  the  liability  of  foreign  vessels  responsible  for 
a  collision  where  the  foreign  state  has  by  statute  changed  the  rule  of 
the  general  maritime  law.  Such  statutory  limitation  must  be  "shown" 
to  the  court  and  not  taken  judicial  notice  of,  and  it  must  be  "shown" 
as  any  other  fact  is  shown,  by  proper  evidence.  As  the  foreign  law  was 
not  pleaded  and  no  evidence  of  it  was  introduced,  the  court  had  no 
alternative  but  to  follow  the  rule  of  the  forum. 

We  do  not  wish,  however,  to  be  understood  as  intimating  in  what  we 
have  said  that,  even  if  the  foreign  law  had  been  pleaded,  the  court 
could  have  assessed  the  damages  according  to  the  principle  adopted  by 
statute  in  Great  Britain  and  in  Germany.  Whether  it  could  or  could 
not  have  done  so  is  not  now  before  us.  And  we  do  not  find  it  necessary 
under  the  facts  disclosed  in  the  present  record  to  consider  how  the  de- 
cision of  the  Supreme  Court  in  The  Oceanic  Steam  Navigation  Co., 
Limited,  v.  Mellor,  233  U.  S.  718,  34  Sup.  Ct.  754,  58  L.  Ed.  1171,  an- 
nounced May  25,  1914,  affects  the  question. 

Decree  affirmed. 
132C.C.A.— 14 
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(217  Fed.  3W) 

BLISS  et  al.  r.  SPANGLERf 

(Orcuit  Court  of  Appeals,  Ninth  Circuit    October  19.  1914.) 

No.  2370. 

1.  Patents  (§  328*) — Validity  and  Infringement — Buckle. 

The  Spangler  patent,  No.  972,937,  for  a  clasp  or  buckle,  while  its  ele- 
ments are  all  or  nearly  all  old,  embodies  a  new  combination  of  utility  and 
requiring  more  than  mechanical  skill ;  also  held  infringed  by  the  device 
of  the  Bliss  patent.  No.  1,034,681. 

2.  Patents  (§  25*) — "Invention" — What  Constitutes. 

An  aggregation  and  association  of  old  elements  may  constitute  inven- 
tion, if  it  rises  above  mere  mechanical  skill  and  produces  utility  of  a 
superior  virtue  to  that  previously  attained.  % 

3.  Patents  (§  39*) — Invention — "Novelty." 

Novelty,  appertaining  to  invention,  may  be  but  a  simple  change  in  con- 
struction, if  productive  of  a  marked  advancement  in  utility. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |  46;  Dea  Dig. 
f  39.* 

For  other  definitions,  see  Words  and  Phrases,  Patentable  Novelty ;  also 
Second  Series,  Novelty.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California ;  Olin  Wellborn,  Judge. 

Suit  in  equity  by  George  P.  Spangler  against  Walter  B.  Bliss  and  the 
Fresno  Monogram  Adjustable  Buckle  Company.  Decree  for  complain- 
ant, and  defendants  appeal.    Affirmed. 

G.  E.  Harpham,  of  Los  Angeles,  Cal.,  for  appellant  Fresno  Mono- 
gram Adjustable  Buckle  Co. 

Neighbours,  Sproul  &  Hoag,  of  Los  Angeles,  Cal.,  for  appellant  Bliss. 
Raymond  Ives  Blakeslee,  of  Los  Angeles,  Cal,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge.  The  appellee,  who  was  complain- 
ant in  the  court  below,  made  application  May  5,  1910,  to  the  Commis- 
sioner of  Patents  for  patent  on  a  clasp  or  buckle  of  which  he  claimed 
to  be  the  original,  sole,  and  first  inventor,  and  was  on  October  18, 
1910,  awarded  letters  patent  numbered  972,937.  Claiming  that  defend- 
ants Fresno  Monogram  Adjustable  Buckle  Company,  the  Modern  Sales 
Agency  of  America,  Limited,  and  Walter  B.  Bliss  were  jointly  infring- 
ing his  letters  patent,  he  instituted  the  present  suit  to  enjoin  such  in- 
fringement. Decree  pro  confesso  was  entered  against  the  defendant 
Modem  Sales  Agency,  and  the  defendants  Adjustable  Buckle  Company 
and  Bliss  answered  separately.  Bliss  denies  that  the  defendants  have 
jointly,  as  partners,  or  separately  manufactured,  or  participated  in 
the  manufacture,  use,  and  sale  of,  complainant's  clasp  or  buckle,  and 
denies  infringement  jointly  or  separately.    The  Buckle  Company  makes 

*For  oUier  cases  see  same  topic  &  S  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date»  ft  Rep'r  Indexes 
t  Rehearing  denied  November  18.  1914.  %  See  note  at  end  of  case. 
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the  same  answer,  and  sets  up  anticipation,  and,  in  view  of  the  prior 
state  of  the  art,  that  what  complainant  claims  to  have  discovered  is  not 
the  result  of  patentable  invention,  but  of  ordinary  mechanical  skill. 
The  trial  court  found  against  defendants,  and  decreed  that  they  be 
permanently  enjoined  from  further  infringing  complainant's  letters 
patent. 

[  1  ]  The  complainant's  alleged  invention  comprises  a  plate  or  shield 
suitable  for  engraving  or  stamping  thereon  an  initial  or  monogram,  or 
such  other  device  as  may  be  desired,  with  longitudinal  curvature  suit- 
able to  conform  it  to  the  line  of  extension  of  the  belt  when  placed 
around  the  body.  The  shield  is  constructed  with  lateral  flanges  ex- 
tending inwardly,  thus  providing  a  groove  longitudinally  underneath 
the  shield,  through  which  the  lap,  or,  as  it  may  be  called,  the  butt  end, 
of  the  belt,  may  be  drawn.  Across  the  flanges  at  one  end  is  provided 
a  flat  bar,  and  at  the  other  a  pin  or  bar  upon  which  is  pivotally  mounted 
a  contrivance  consisting  of  a  metallic  tongue  or  plate,  extending  when 
in  use  towards  the  flat  bar  at  the  other  end  of  the  shield,  which  tongue 
is  provided  with  a  stud  extending  towards  the  shield,  and,  when  closed, 
presses  up  or  outwardly  against  it.  The  tongue  is  also  curved  at  the 
end  in  the  opposite  direction  from  the  stud  and  shield,  so  as  to  form  a 
hook.  The  butt  end  of  the  belt  is  attached  to  the  buckle  by  simply 
passing  it  in  and  through  the  groove  under  the  pin  upon  which  the 
tongue  is  pivoted  and  the  flat  bar  at  the  other  end  of  the  shield.  The 
belt  being  provided  with  holes  appropriately  spaced,  the  stud  on  the 
tongue  is  caused  to  register  with  one  of  the  holes,  and  when  the  tongue 
is  clasped  up  or  outwardly  against  the  shield  the  belt  is  secured  or 
made  fast,  so  that  it  will  not  move  longitudinally.  The  other  or  free 
end  of  the  belt  is  provided  also  with  a  metallic  tongue,  called  in  the 
patent  a  "spring  tongue,"  containing  a  slot  crosswise  near  the  end; 
the  tongue  being  attached  or  fastened  to  the  belt  by  means  of  ears 
projecting  from  the  face  thereof  and  away  from  the  plate  or  shield, 
provided  with  holes,  which  ears  extend  through  the  belt,  and  are  fasten- 
ed by  a  pin  extended  through  the  holes  underneath  the  belt.  The 
spring  tongue  is  thereby  made  detachable  from  the  belt.  In  applica- 
tion, the  spring  tongue,  beine^  so  detachably  attached  to  the  free  end  of 
the  belt,  is  passed  between  the  flat  crossbar  and  the  extended  butt  end 
of  the  belt,  until  the  slot  in  the  spring  tongue  registers  with  the  hook 
or  the  swinging  tongue,  and  the  two  parts  of  the  buckle  are  inter- 
locked by  the  hook  drawing  into  the  slot,  and  thus  the  ultimate  func- 
tion of  the  buckle  is  accomplished.     Spangler's  claim  is  for: 

"A  clasp  or  buckle,  eomprlslDg  a  shield  or  plate  provided  with  a  rearwardly 
disposed  bar  spaced  therefrom,  holding  means  for  connecting  the  shield  or 
plate  with  a  strap  or  other  device,  interlocking  elements,  one  of  said  inter- 
locking elements  being  connected  with  said  shield  or  plate  rearwardly  thereof, 
and  holding  means  for  connecting  the  other  of  said  interlocking  elements 
with  a  strap  or  other  device;  one  of  said  Interlocking  elements  consisting  of 
a  spring  tongue  adapted  to  be  passed  between  said  shield  and  said  bar  and 
being  provided  with  an  opening,  and  the  other  of  said  interlocking  elements 
being  formed  for  hook  engagement  with  said  spring  tongue  through  said 
opening." 

Logically,  in  the  course  of  our  investigation,  we  may  determine 
whether  there  has  been  anticipation  of  the  complainant's  patent.  Cer- 
tain patents,  six  in  number,  were  introduced  at  the  trial  for  showing 
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the  prior  state  of  the  art,  all  of  which  it  is  claimed  anticipate  the  al- 
leged invention  of  complainant.  We  may  notice  some  of  these  patents 
briefly. 

The  first  introduced,  or  the  Busch  patent  (being  for  improvement  in 
buckles),  issued  October  8,  1872,  No.  132,051,  is  a  crude  affair,  consist- 
ing simply  of  a  shield  underneath  which  at  one  end  are  attached  two 
hooks,  which  are  hooked  into  holes  in  the  belt  for  holding  purposes.  In 
the  center  underneath  is  attached  a  crossbar  pivoted  on  lugs,  one  on 
each  side  of  the  shield,  suitable  for  hook  engagement,  the  hook  being 
attached  to  the  other  end  of  the  belt,  and  thus  the  belt  is  interlocked. 
The  shield  serves  in  a  measure  only  to  mask  the  buckle  fastening. 

The  Koopman  patent,  No.  544,858,  issued  August  20,  1895,  consists 
of  a  belt  plate  to  which  one  end  of  the  belt  is  attached  in  any  suitable 
manner.  This  plate  is  provided  with  a  hook  underneath,  which  engages 
a  slot  in  what  is  termed  an  end  piece  attached  to  the  other  end  of 
the  belt,  and  thus  the  opposite  ends  of  the  belt  are  interlocked. 

The  Graves  patent,  No.  556,413,  issued  March  17,  1896,  has  a  shield 
of  small  dimensions,  with  side  projections  extending  inwardly,  provided 
with  holes  in  which  is  pivoted  a  metallic  tongue,  which  has  a  stud  ex- 
tending, when  engaging  the  belt,  up  or  outwardly  against  the  shield 
through  holes  in  the  belt.  A  duplex  sliding  loop  is  also  provided, 
which  slides  in  what  are  termed  "guide  eyes"  underneath  the  belt. 
When  the  tongue  is  engaging  the  belt,  one  end  of  this  loop  is  moved 
backwards,  so  as  to  pass  over  the  end  of  the  tongue,  and  thus  the  belt 
is  held  in  place  from  movement  longitudinally;  the  other  end  of  the 
belt  being  permanently  fastened  with  rivets  to  the  shield. 

The  Mixer  patent,  No.  672,793,  issued  April  23,  1901,  consists 
simply  of  a  shield  or  plate  bent  on  itself ;  the  outer  portion  forming 
what  is  termed  the  "outer  plate"  and  the  inner  the  "base  plate."  The 
latter  is  described  as  an  elongated  strip  of  sheet  metal,  provided  with 
a  hook  turning  outward,  which,  when  in  position,  is  imdemeath  the 
outer  plate  about  the  center.  One  end  of  the  belt  is  attached  to  this 
device,  and  the  other  to  a  metallic  plate,  the  end  of  which  curves  in- 
wardly, forming  a  hook.  The  two  ends  of  the  belt  are  interlocked  by 
means  of  these  hooks  coming  into  contact  one  with  the  other. 

It  is  unnecessary  to  take  special  note  of  the  two  remaining  patents, 
one  of  which  was  issued  March  2,  1897,  and  the  other  July  2,  1878, 
except  to  observe  that  the  latter  patent  has  the  swinging  tongue  with  the 
stud  on  the  under  side,  which  engages  the  trace ;  the  patent  being  for  a 
trace  buckle. 

On  an  analysis  of  plaintiff's  claim,  it  will  be  found  to  consist  of : 

First.  A  shield  or  plate. 

Second.  A  rearwardly  disposed  bar  spaced  therefrom. 

Third.  Holding  means  for  connecting  the  shield  or  plate  with  the 
strap. 

Fourth.  An  interlocking  element  (one  of  two)  connected  with  the 
shield  or  plate  rearwardly  thereof. 

Fifth.  Holding  means  for  connecting  the  other  of  the  interlocking 
elements  with  a  strap ;  and 

Sixth.  The  other  of  said  interlocking  elements,  being  a  tongue  hav- 
ing a  spring  quality. 
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The  first  of  said  interlocking  elements  has  a  Up  or  hook,  and  the 
second  a  slot,  which  provide  the  means  for  interlocking  the  ends  of  the 
belt.  The  third  element,  or  the  holding  means,  comprises  the  stud 
which  engages  the  strap  and  holds  it  secure  to  the  buckle.  Considering 
the  state  of  the  art,  it  would  seem  that  none  of  these  elements  are  new. 
All  had  been  in  use,  or  the  subjects  of  prior  invention,  in  some  form 
or  other.  But  it  is  apparent  that  no  such  combination  of  the  elements 
had  ever  been  aggregated  until  the  complainant  produced  his  alleged 
invention,  and  in  this  consists  the  novelty,  if  novelty  there  be,  in 
the  contrivance. 

[2]  It  has  long  since  been  settled  that  an  aggregation  and  associa- 
tion of  altogether  old  elements  may  constitute  invention,  if  it  escapes 
or  rises  above  mere  mechanical  skill  and  produces  utility  of  superior 
virtue  to  that  previously  attained.  Loom  Co.  v.  Higgins,  105  U.  S. 
580,26  L.  Ed.  1177. 

[3]  It  may  happen  that  a  simple  change  in  construction  is  productive 
of  a  marked  advancement  in  utility,  and  this  has  been  accounted  novelty 
appertaining  to  invention.  The  Barbed  Wire  Patent,  143  U.  S.  275, 
12  Sup.  Ct.  443,  36  L.  Ed.  154.  If  this  be  invention,  why  may  not  the 
same  thing  be  predicated  of  a  combination  of  old  elements  which  is 
productive  of  a  like  result  ?  The  proposition  must  receive  an  affirmative 
answer. 

It  is  hardly  probable  that  complainant's  device,  constructed  and  ar- 
ticulated as  it  is,  is  the  result  of  mere  mechanical  suggestion.  It  is 
manifestly  not  a  contrivance  that  the  ordinary  mechanic  would  devise  in 
the  application  of  known  elements.  Otherwise,  why  was  it  not  struck 
upon  before  ?  In  all  the  patents  evolved  prior  in  time,  as  the  evidence 
shows,  none  has  proven  so  useful  as  this  one.  While  the  others  have 
seemingly  fallen  into  almost  entire  disuse,  it  has  rapidly  advanced  to 
the  position  of  a  good  seller  on  the  market,  thus  in  actual  utility  dis- 
placing all  others.  The  complainant  pertinently  states  in  his  patent 
that  his  invention  relates  to — 

"clasps  or  buckles,  or  similar  adjustable  connection  and  attachment  devices; 
and  it  has  for  its  object  to  provide  improvements  with  relation  thereto  which 
will  be  superior  in  point  of  positiveness  in  operation,  convenience  in  use  and 
manipulation,  facility  in  installation  or  connection  and  disconnection,  with 
respect  to  working  i)osition,  relative  simpUcity  and  inexpensiveness  in  con- 
struction, and  general  efficiency.  The  invention  has  for  its  particulair  object 
the  provision  of  an  improved  clasp  or  buckle  which  will  be  more  sightly  in 
appearance  and  more  conveniently  manipulated  in  service  than  are  devices  of 
the  same  general  character  now  customarily  employed,  and  the  use  of  which 
is  attended  by  less  injury  to  the  belt  or  other  device  or  object  in  connec- 
tion with  which  it  is  employed." 

We  think,  under  the  proofs,  that  the  device  has  very  substantially 
effectuated  the  object  of  the  complainant  thus  delineated,  and  consti- 
tutes invention.  Nor  is  it  subject  to  the  criticism  that  the  combination 
is  the  result  of  mere  mechanical  skill. 

It  further  appears  that  the  defendant  Bliss  has  acquired  a  patent 
of  later  date,  being  a  patent  for  a  buckle.  No.  1,034,681,  issued  August 
6,  1912,  which  in  contrivance  has  a  shield  with  the  side  flanges  produc- 
ing a  boxlike  appearance,  of  the  same  type  as  complainant's  invention. 
It  also  has  two  flat  crossbars  reaching  across  imdemeath  from  one 
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flange  to  the  other,  located  one  at  each  end  of  the  shield.  Underneath 
the  shield,  outside  of  the  flat  bar  at  one  end  (the  bar  being  called  in 
the  patent  a  keeper),  is  constructed  a  stud  with  kerfs  on  the  sides 
near  the  top,  or  with  a  head,  and  the  butt  end  of  the  belt,  being  pro- 
vided with  holes  spaced  in  the  usual  way,  is  passed  in  from  the  op- 
posite end  of  the  shield,  between  it  and  both  flat  bars,  and  one  of  the 
holes  registers  with  the  stud.  It  is  thus  secured  from  longitudinal 
movement.  To  the  other  end  of  the  belt  is  riveted  a  plate,  containing 
a  slot  longitudinally,  which  slot  converges  in  width  toward  the  end 
furthest  from  its  attachment  with  the  belt.  The  interlocking  process  is 
accomplished  by  inserting  the  end  of  the  plate  between  the  Jceeper  and 
the  shield.  The  slot  is  caused  to  register  with  the  stud,  and  when 
drawn  back  the  diminished  end  of  the  slot  is  drawn  into  the  kerfs  or 
under  the  head  on  the  stud,  and  is  thus  made  fast  when  in  use.  It 
has  been  claimed  in  argument,  although  no  such  claim  is  made  in  the 
patent,  that  the  plate  containing  the  slot  is  a  spring  plate,  and  that  it 
may  be  so  considered. 

The  defendant  Bliss  has  constructed  other  devices  of  similar  pat- 
tern, one  of  which  is  practically  the  same,  the  other  being  provided 
with  lugs  extending  from  the  flanges  underneath,  which  are  designed 
to,  and  do  in  practical  application,  take  the  place  of  the  flat  crossbars. 
These  devices,  complainant  contends,  infringe  his  patent.  With  this 
the  defendants  take  issue. 

The  defendants  have  the  advantage  of  the  presumption  arising, 
where  two  patents  are  issued  for  similar  devices,  that  there  is  a  sub- 
stantial difference  between  them.  Boyd  v.  Janesville  Hay  Tool  Co.,  158 
U.  S.  260,  15  Sup.  Ct.  837,  39  L.  Ed.  973;  Gillette  Safety  Razor  Co.  v. 
Durham  Duplex  Razor  Co.  (D.  C.)  197  Fed.  574.  That  the  two  de- 
vices, the  Spangler  patent  and  the  Bliss  patent,  are  very  similar,  there 
can  be  no  controversy.  Indeed,  they  are  so  similar  that  we  need  con- 
sider only  a  few  features  where  there  can  be  a  question  as  to  their 
functional  differences. 

The  stud  extending  from  the  plate  or  shield  in  the  Bliss  patent  is 
without  question  a  mechanical  equivalent  of  the  stud  extending  from 
the  swinging  tongue  in  the  Spangler  patent.  They  both  perform  the 
function  of  securing  the  butt  end  of  the  belt  to  the  shield  and  prevent- 
ing its  movement  longitudinally  in  substantially  the  same  way.  The 
expert  witness  for  complainant  affirms  this,  and  those  for  the  defend- 
ants do  not  controvert  it. 

As  to  the  interlocking  devices  in  the  plaintiff's  patent,  these  consist 
of  a  hook  on  the  swinging  tongue  which  engages  a  slot  on  the  spring 
tongue.  This  takes  place  between  the  bars,  or  rather  the  flat  bar  and 
the  bar  upon  which  is  pivotally  mounted  the  tongue,  attached  across 
from  the  flanges  of  the  shield.  In  the  Bliss  patent  the  devices  con- 
sist of  a  stud  attached  to  the  shield  underneath,  with  kerfs,  or  a  head, 
and  a  plate  attached  to  the  loose  end  of  the  belt,  containing  a  slot,  dif- 
ferent in  shape,  it  is  true,  from  the  slot  in  plaintiff's  device,  but  never- 
theless a  slot.  The  engagement  is  had  by  passing  the  slot  over  the 
stud,  pressing  it  down  and  then  drawing  it  back,  so  as  to  bring  the 
converging  part  of  the  slot  into  correlation  with  the  kerf  or  head. 
The  two  ends  are  thus  locked.    This  takes  place  at  a  point  outside  of 
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the  crossbars.  But  if  it  took  place  between  the  bars,  there  could  be  no 
substantial  difference.  That  one  of  these  engaging  devices  is  a  hook 
and  the  other  a  pin  or  stud,  and  one  a  slot  extending  crosswise  of  the 
spring  tongue  and  the  other  a  converging  slot  extending  longitudinally 
wich  the  plate  or  tongue,  it  seems  to  us,  can  make  no  material  mechani- 
cal difference  in  the  engagement.  They  perform  the  same  function,  for 
all  practical  purposes,  in  practically  the  same  way.  One  of  defend- 
ants' expert  witnesses,  among  other  things,  says : 

"As  a  matter  of  fact,  I  Judge  the  kerfs  on  the  studs  in  Exhibits  E  and  F 
are  for  the  same  purpose  as  the  hooked  end  of  the  plate,  10,  in  the  Spangler 
patent" 

And  the  plaintiff's  expert  says: 

**Con8ldering  simply  the  hook  itself  with  the  spring  tongue  of  Exhibits  A 
and  C  and  the  grooved  lug  and  spring  tongue  of  Exhibit  E,  I  should  say  they 
are  mechanically  equivalent" 

It  is  true  in  legal  effect  that  a  claim  for  a  combination  is  not  in- 
fringed if  any  one  of  the  elements  is  omitted  without  a  substitution  of 
an  equivalent  (Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194 
Fed.  126,  138,  114  C.  C.  A.  204);  but  here  we  find,  not  only  that  the 
defendants  have  employed  all  the  elements  of  the  plaintiff's  patent, 
but  the  same  elements  comprising  the  very  essence  of  the  interlocking 
devices,  and  that  such  devices  not  only  perform  the  same  function,  but 
in  all  essential  and  material  particulars  in  practically  the  same  way. 
The  real  question  is  "whether  what  has  been  taken  is  the  substance  of 
the  invention."  Cimiotti  Unhairing  Co.  v.  American  Unhairing  Mach. 
Co.,  115  Fed.  498,  504,  53  C.  C.  A.  230.  And  it  is  clear  that,  as 
respects  the  defendants'  devices,  they  are  in  substance  and  effect  the 
same  as  comprised  by  plaintiff's  claim. 

Another  question  remains,  which  is  whether  joint  infringement  has 
been  shown.  The  bill  alleges  joint  infringement  by  the  three  defend- 
ants. One  of  them,  the  Modern  Sales  Agency  of  America,  suffered  a 
decree  to  go  against  it  pro  confesso.  As  it  pertains  to  this  defendant, 
the  only  question  remaining  is  whether  the  allegations  of  the  bill  are 
sufficient  to  support  the  decree.  Masterson  v.  Howard,  18  Wall.  99,  21 
L.  Ed.  764. 

In  the  record  it  appears  that  the  plaintiff  purchased  on  the  market 
<:ertain  buckles,  which  were  introduced  in  evidence,  and  heretofore 
referred  to  as  Exhibits  E  and  F.  Whereupon  the  attorney  for  defend- 
ants admitted  that  these  buckles  were  at  one  time  manufactured  and 
sold  by  the  defendant  Buckle  Company,  since  October  18,  1910,  and 
prior  to  the  filing  of  the  suit,  but  stated  that  they  are  not  now  being 
manufactured.  Thereafter  the  Bliss  patent.  No.  1,034,681,  was  in- 
troduced ;  the  patentee  being  the  same  person  as  Bliss,  the  defendant 
in  the  suit.  It  was  stipulated  by  the  parties  that  such  letters  patent 
were  owned  by  the  Buckle  Company  at  the  time  that  the  buckles  as 
represented  by  Exhibits  E  and  F  and  other  such  buckles  were  manu- 
factured and  sold  by  the  Buckle  Company,  and  that  Bliss  made  one 
•or  more  buckles  substantially  as  disclosed  in  said  letters  patent  subse- 
<iuent  to  the  date  of  the  issuance  of  the  Spangler  patent,  and  that  since 
:the  issuance  of  such  patent  Bliss  has  been  in  the  employ  of  or  by  con- 
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tract  related  with  the  Buckle  Company  in  connection  with  making  and 
selling  such  buckles.     This  record,  we  think,  shows,  prima  facie  at 
least,  joint  infringement  by  all  the  defendants. 
The  decree  of  the  District  Court  will  be  affirmed. 

NOTE. 
Ag^sregatlon  of  Old  Elements  as  Constltiiting  Inventloii. 

I.  In  General. 

(U.  S.)  Where  one  or  more  of  the  parts  are  new,  and  the  combination  is, 
for  that  reason,  made  to  produce  a  new  result  in  the  greater  rapidity  and 
economy  with  which  the  work  can  be  performed,  there  is  something  more 
than  mere  aggregation. — Gallahue  v.  Butterfield,  Fed.  Cas.  No.  5,198  (10 
Blatehf.  232,  6  Fish.  Pat.  Cas.  203). 

(U.  S.)  A  combination  of  a  piece  of  rubber  applied  to  one  end  of  a  piece  of 
wood  which  makes  a  lead  pencil  is  not  patentable,  as  a  combination  must  pro- 
duce a  different  result  by  their  union,  else  it  is  but  an  aggregation  of  elements. 
— Reckendorfer  v.  Faber,  92  U.  S.  347,  23  L.  Ed.  719. 

(U.  S.)  A  combination  of  a  time  lock  with  the  mechanism  of  a  combination 
lock  is  not  a  mere  unpatentable  aggregation,  because  each  mechanism  strength- 
ens the  weakness  of  the  other,  and,  by  its  positive  advantages,  fills  up  the 
deficiencies  of  the  other. — Yale  Lock  Mfg.  Co.  v.  Norwich  Nat.  Bank  (C.  C.) 
6  Fed.  377,  19  Blatehf.  123. 

(U.  S.)  In  a  patent  for  an  improvement  in  coal  stoves,  a  claim  for  flues 
at  the  rear  of  the  stove,  in  combination  with  illuminating  doors  or  windows 
in  the  draught  chamber,  covers  a  mere  aggregation,  since  the  flues  operate 
in  the  same  manner  whether  illuminating  windows  are  present  or  not,  and 
the  windows  perform  the  same  function  whether  the  flues  are  arranged  as 
described  or  not.— Perry  v.  Co-operative  Foundry  Co.  (C.  C.)  12  Fed.  436.  20 
Blatehf.  498. 

(U.  S.)  The  use  of  a  convex  metallic  washer  in  conjunction  with  a  com- 
pound bail  fastening  staple  having  upwardly  penetrating  points  presents  only 
an  unpatentable  aggregation  of  parts,  and  not  a  true  combination,  as  neither 
the  staple  nor  the  washer  affects  or  modifies  the  action  of  the  other. — Double- 
Pointed  Tack  Co.  V.  Two  Rivers  Mfg.  Co.,  109  U.  S.  117,  3  Sup.  Ct.  105,  27 
L.  Ed.  877,  affirming  (C.  C.)  3  Fed.  26,  9  Biss.  258. 

(U.  S.)  A  combination  is  patentable  (1)  if  it  produces  new  and  useful 
results,  though  all  the  constituents  of  the  combination  were  well  known  and 
in  common  use  before  the  combination  was  made,  provided  the  results  are 
a  product  of  the  combination,  and  not  a  mere  aggregate  of  several  results, 
each  the  product  of  one  of  the  combined  elements ;  (2)  if  it  produces  a  different 
force,  effect,  or  result  In  the  combined  forces  or  processes  from  that  given  by 
their  separate  parts,  and  a  new  result  is  produced  by  their  union ;  (3)  if  it 
either  forms  a  new  machine  of  distinct  character  or  formation,  or  produces 
a  result  which  is  not  a  mere  aggregate  of  separate  contributions,  but  is  due 
to  the  joint  and  co-operating  action  of  all  the  elements ;  (4)  when  the  several 
elements  of  which  it  is  composed  produce,  by  their  Joint  action,  either  a  new 
and  useful  result,  or  an  old  result  in  a  cheaper  or  otherwise  more  advan- 
tageous way.— Niles  Tool  Works  v.  Betts  Mach.  Co.  (C.  C.)  27  Fed.  801. 

(U.  S.)  A  patent  for  an  improvement  in  boots  and  shoes  claiming  "a  shoe 
when  constructed  with  an  expansion  gore  flap,  the  external  fold  of  which 
is  attached  to  and  in  front  of  the  quarter,  and  the  internal  fold  of  which  is 
attached  to  and  in  the  rear  of  the  vamp,  the  said  several  parts  and  pieces  being 
respectively  constructed  and  the  whole  arranged  for  use  substantially  in  the 
manner  and  for  the  purpose  set  forth,"  must  be  construed  to  be  a  claim  for 
a  manufactured  article,  and  is  a  mere  aggregation  of  old  parts  with  me- 
chanical improvement  in  the  arrangement,  which  is  not  a  patentable  inven- 
tion.—Burt  V.  Kvory,  133  U.  S.  349,  10  Sup.  Ct.  394,  33  L.  Ed.  647. 

(U.  S.)  To  make  a  patentable  combination  it  is  not  enough  that  the  ele- 
ments are  conveniently  associated  in  one  machine,  if  each  performs  the 
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same  fanction  it  did  before  they  were  united;  but  all  the  elements  must  so 
act  that  each  qualifies  every  other.  If  they  act  independently,  or  if  one  acts 
independently  of  the  others,  it  is  a  mere  aggregation. — ^National  Progress 
Bunching-Mach  Co.  v.  John  R.  Williams  Co.  (C.  C.)  44  Fed.  190, 12  L.  R.  A.  107. 

(U.  S.)  The  combination  of  a  cylindrical  guide  with  a  trough  for  the  con- 
necting rod  is  not  patentable,  where  it  appears  that  the  combination  is  a  mere 
aggregation  of  their  respective  functions,  which  were  performed  by  the  cylin- 
drical guides  and  the  trough  in  prior  patents,  though  not  in  combination 
with  each  other.— Wright  v.  Yuengling,  155  U.  S.  47,  15  Sup.  Ct  1,  39  L. 
Ed.  64. 

(U.  S.)  A  patent  for  a  box  of  thin,  flexible  material,  reinforced  at  its  upper 
edge  by  a  band  of  wood,  protected  at  the  comers  by  metal  corner  pieces, 
U-shaped  in  cross  section,  is  void,  as  being  a  mere  aggregation  of  old  devices 
which  here  perform  no  new  function. — Leatheroid  Mfg.  Co.  v.  Cummings  (C. 
C.)  75  Fed.  271. 

(U.S.)  It  is  a  commonly  accepted  rule  of  patent  law  that  the  inventive 
idea  is  not  ordinarily  present  in  the  conception  of  a  combination  which  merely 
brings  together  two  or  more  functions  to  be  availed  of  independently  of  each 
other.  The  mechanism  which  accomplishes  such  a  result  and  no  more  is 
ordinarily  styled  a  mere  aggregation. — Osgood  Dredge  Co.  v.  Metropolitan 
Dredging  Co.,  75  Fed.  670,  21  C.  C.  A.  491.    Affirming  decree  (C.  C.)  69  Fed.  620. 

(U.  S.)  A  patent  cannot  be  declared  Invalid,  as  for  a  mere  aggregation 
of  elements,  when  the  object  to  be  attained  by  the  apparatus  or  machine  would 
not  be  accomplished  except  by  the  mutual  relation  and  co-operation  of  the 
several  elements. — American  Soda  Fountain  Co.  v.  Green  (C.  C.)  75  Fed.  680. 

(U.  S.)  Where  a  patent  for  an  improvement  in  stoves  includes  as  part  of 
the  combination  an  in-turned,  mica-filled  section  over  the  fire  pot,  and  a 
reflector,  which,  as  their  Joint  product,  give  a  new  illuminating  effect,  making 
the  stoves  attractive  and  popular,  this  is  sufficient  to  show  a  patentable 
combination,  as  distinguished  from  a  mere  aggregation  of  old  elements. — 
Michigan  Stove  Co.  v.  Fuller- Warren  Co.  (C.  C.)  81  Fed.  376. 

(U.  S.)  A  com  planter  in  which  the  seed  box  is  supported  and  carried 
upon  disks,  which  cover  the  com,  and  also,  by  the  friction  generated  between 
their  outer  edges  and  the  ground,  work  the  mechanism  in  the  seed  box  to 
drop  the  corn  in  fixed  quantities,  is  not  a  mere  aggregation,  but  a  patentable 
combination,  the  disks  being  at  the  same  time,  by  reason  of  their  variable' 
angular  adjustment  to  the  line  of  travel  of  the  machine,  functional  in  deter- 
mining the  distance  between  the  charges  of  grain  as  deposited  in  the  furrow. 
— ^Deere  &  Co.  v.  Rock  Island  Plow  Co.,  84  Fed.  171,  28  C.  C.  A.  808. 

(U.  S.)  A  combination,  to  be  patentable,  must  produce  a  different  force  or 
effect  or  result  in  the  combined  forces  or  processes  from  that  given  by  their 
separate  parts.  Hence  the  use,  with  an  old  style  of  broom  com  cleaner,  of  an 
exhaust  fan  to  take  away  the  dust,  and  an  elevator  to  scoop  and  carry  away 
the  grain,  is  a  mere  unpatentable  aggregation. — Clisby  v.  Reese,  88  Fed.  645, 
32  C.  C.  A.  80. 

(U.  S.)  The  unnecessary  enumeration,  as  elements  of  a  combination,  of  parts 
which  are  necessary  to  the  operation  of  a  device,  but  which  may  be  under- 
stood and  can  be  supplied  by  those  ordinarily  skilled  in  the  art,  does  not 
make  the  claim  one  for  an  unpatentable  aggregation. — (C.  C.)  American  Street 
Car  Advertising  Co.  v.  Newton  St.  Ry.  Co.,  82  Fed.  732,  decree  reversed 
Newton  St  Ry.  Co.  v.  American  Street  Car  Advertising  Co.,  88  Fed.  795,  32 
C.  C.  A.  122. 

(U.  S.)  The  doctrine  of  aggregation  applies,  not  alone  to  a  machine,  but  to 
an  article  of  manufacture. — ^Antisdel  v.  Chicago  Hotel  Cabinet  Co.,  89  Fed. 
308,  32  C.  C.  A.  216. 

(U.  S.)  In  determining  whether  a  combination  claim  covers  a  true  combina- 
tion or  a  mere  aggregation,  the  law  looks  only  at  practical,  and  not  at  the- 
oretical, definitions  and  considerations ;  and,  in  a  machine  for  attaching  stays 
to  the  comers  of  boxes,  the  fact  that  the  final  result  is  achieved  by  feeding 
mechanism,  cutting  mechanism,  and  pasting  mechanism,  which  perform  their 
functions  as  steps  towards  the  completed  result,  does  not  make  the  machine  a 
mere  aggregation.~(C.  C.)  Beach  v.  Hobbs,  82  Fed.  916,  decree  modified  92 
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Fed.  146,  34  C.  C.  A.  248,  87  O.  G.  1960,  and  affirmed  Hobbs  v.  Beach.  21 
Sup.  Ct.  409,  180  U.  S.  383,  45  L.  Ed.  586,  94  O.  G.  2357. 

(U.  S.)  That  an  aggregation  of  parts,  taken  separately  from  old  devices, 
produces  a  device  which  as  a  whole  is  more  serviceable  or  durable  than  those 
of  the  old  art,  does  not  render  it  a  patentable  combination  where  no  new 
result  of  operation  is  attained  by  the  co-operation  of  the  parts  in  their  new 
relations. — Goodyear  Tire  &  Rubber  Co.  v.  Rubber  Tire  Wheel  Co.,  116  Fed. 
363,  53  C.  C.  A.  583. 

(U.  S.)  While  it  may  not  be  possible  to  formulate  a  definition  of  a  pat- 
entable combination  of  old  elements  which  will  in  all  cases  distinguish  it 
from  a  mere  aggregation  of  the  results  of  the  several  elements  of  which  it 
is  constituted,  it  may  be  said  that  the  effect  produced  by  the  combination  must 
be  new  and  useful,  and  not  such  as  would  suggest  itself  to  the  mind  of  an 
ordinarily  intelligent  person,  experienced  in  the  art  to  which  the  supposed 
invention  relates.  Appeal,  Thompson  Scenic  Ry.  Co.  v.  Chestnut  Hill  Casino 
Co.  (C.  C.)  119  Fed.  859,  dismissed. — L.  A.  Thompson  Scenic  Ry.  Co.  v.  Chest- 
nut HUl  Casino  Co.,  127  Fed.  698,  62  C.  C.  A.  454. 

(U.  S.)  Where  a  device  described  in  a  claim  of  a  patent  as  an  element  of 
a  combination  in  a  machine  does  not  co-operate  mechanically  with  the  other 
parts,  but  acts  separately — as  a  mechanism  operated  by  a  hand  lever  to  lift 
another  part  out  of  position  when  the  machine  is  stopped — the  claim  is  for 
a  mere  aggregation,  and  not  a  patentable  combination. — Diamond  Match  Co. 
V.  Ruby  Match  Co.,  127  Fed.  341. 

(U.  S.)  Elements  of  the  patent  considered,  and  held  to  constitute,  not  a 
mere  aggregation  of  separate  elements,  but  a  composite  construction,  in  which 
the  several  parts  co-operate  to  produce  a  common  and  combined  result,  which 
the  law  accepts  and  sustains. — (C.  C.)  Perkins  Electric  Switch  Mfg.  Co.  v. 
Buchanan  &  Co.,  129  Fed.  134.  affirmed  Buchanan  v.  Perkins  Electric  Switch 
Co.,  135  Fed.  90,  67  C.  C.  A.  564. 

(U.  S.)  No  extent  of  use  of  a  patented  article  can  supply  the  want  of 
actual  invention  or  cure  the  vice  of  mere  aggregation  of  parts. — (C.  C.) 
Voightmann  v.  Weis  &  Ridge  Cornice  Co.,  133  F.  298,  decree  affirmed  148  Fed. 
848,  78  C.  C.  A.  538. 

(U.  S.)  The  coupling,  without  modification,  of  a  motor  that  will  ran  any 
kind  of  a  machine  to  a  machine  that  will  run  with  any  kind  of  a  motor. 
Is  not  a  patentable  Invention.  Decree,  Powers  Regulator  Co.  v.  National 
Regulator  Co.  (C.  C.)  152  Fed.  984,  reversed. — National  Regulator  Co.  v. 
Powers  Regulator  Co.,  160  Fed.  460,  87  C.  C.  A.  444. 

(U.  S.)  Where  the  action  of  one  part  modifies  the  action  of  the  other 
part,  there  is  more  than  a  mere  aggregation. — Houser  v.  Starr,  203  Fed.  264, 
121  C.  C.  A.  462,  modifying  decree  (C.  C.)  Starr  v.  Houser,  194  Fed.  730. 

(U.  S.)  The  mere  aggregate  of  several  results,  each  the  complete  product 
of  one  of  combined  elements,  does  not  Involve  Invention. — H.  J.  Heinz  Co. 
V.  Cohn,  207  Fed.  547,  125  C.  C.  A.  197. 

(U.  S.)  A  patent  for  a  mechanism  consisting  of  two  or  more  elements  is  not 
necessarily  invalid  as  an  aggregation  because  there  is  no  direct  coaction 
between  the  elements,  where  such  coaction  comes  to  produce  a  unitary  result 
through  the  mediation  of  the  operator  or  the  operating  force. — Krell  Auto 
Grand  Piano  Co.  of  America  v.  Story  &  Clark  Co.,  207  Fed.  946,  125  C.  C. 
A.  394. 

(U.S.)  "Aggregation**  and  "combination"  distinguished  and  defined. — ^Ball 
V.  Coker,  210  Fed.  278,  127  0.  0.  A.  126. 

(D.  C.)  The  combination  of  an  advertising  catalogue  and  desk  pad  or 
blotter,  in  which  the  desk  pad  is  made  to  serve  as  one  of  the  covers  for 
the  catalogue,  the  two  being  bound  together,  is  a  mere  aggregation  of  exist- 
ing elements  without  any  new  results  in  the  combination  or  any  improve- 
ment in  old  results,  and  is  not  patentable. — ^In  re  Davenport,  23  App.  D.  C.  370. 

(D.  C.)  Adding  to  the  old  and  well-known  perforated  cover  of  a  powder 
can,  used  for  the  sprinkling  of  the  powder,  the  ordinary  and  well-known 
screw  cap,  without  perforations,  over  and  above  the  other  cover,  so  as  to  se- 
cure the  powder  from  sprinkling  when  It  Is  halidled  or  is  in  course  of  trans- 
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portation.  Is  not  patentable,  being  a  mere  aggregation  of  well-known  elements 
without  any  features  of  patentability.— In  re  Seabury,  23  App.  D.  O.  377. 

II.  Pabticulab  Enumbbated  Patents. 

(U.  S.)  The  Webb  patent,  No.  72,946,  granted  December  31,  1867,  for  'Im- 
provements in  reversible  locks  and  latches,"  namely,  "the  combination  of  a 
lock  and  latch,  when  the  latch  bolt  and  its  operative  mechanism  are  ar- 
ranged in  a  case  or  frame  independent  of  the  main  case,  and  constructed  so 
that  the  latch  bolt  may  be  reversed,  substantially  as  described,  without  re- 
moving the  said  independent  case  from  the  main  case,"  construed  and  held 
valid,  and  not  open  to  the  objection  that  it  claims  merely  the  combination  of 
a  lock  and  latch,  and  so  claims  merely  the  aggregation  of  two  things  which 
have  no  relation  to  each  other  in  performing  their  separate  functions,  and 
which  are  not  patentable  as  a  combination. — ^Russell  &  Erwin  Mfg.  Co.  v. 
Mallory,  Fed.  Cas.  No.  12,166  (10  Blatchf.  140,  5  Fish.  Pat  Cas.  632). 

(U.  S.)  The  combinations  claimed  in  patent  No.  273,585,  and  in  claim  3 
of  patent  No.  281,640,  are  composed  of  parts  which  are  old,  excepting  the 
precise  lines  of  cuts  and  shape  of  the  openings  (which  are  not  material),  and, 
as  they  produce  a  result  which  is  the  mere  aggregate  of  separate  contribu- 
tions, are  not  patentable.— Mosler  Safe  &  Lock  CJo.  v.  Mosler  (C.  C.)  22 
Fed.  901. 

(U.  S.)  Patent  No. ,  208,376,  describes  an  "Improvement  in  heating  appa- 
ratus," consisting  of  a  portable  heater  or  fire  pot  mounted  upon  an  oil  res- 
ervoir by  means  of  standards  projecting  upwards  from  tiie  top  of  the  reservoir, 
and  a  burner  placed  thereunder,  consisting  of  a  spiral  coil  of  iron  pipe,  with 
an  inlet  for  combustible  fluid  at  the  top,  and  a  burning  Jet  in  the  center 
of  the  bottom  of  the  coll,  which  is  surrounded  by  a  metal  Jacket  with  openings 
at  the  lower  part  to  admit  air.  Air  is  also  introduced  into  the  upper  part  of 
the  reservoir  to  force  the  fluid  through  a  pipe  leading  from  near  the  bottom  of 
the  reservoir  to  the  top  of  the  burner,  where  it  is  connected  with  the  top  of 
the  coil.  The  flame  from  the  Jet  in  passing  upward  through  the  coil  vaporizes 
the  fluid  as  it  passes  from  the  inlet  pipe  to  the  Jet,  and  produces  a  heating 
flame  in  the  flre  pot  Held,  that  the  combination  was  a  mere  aggregation 
of  old  parts  of  two  prior  patents — one  granted  in  June,  1878,  with  a  flre  pot 
and  burner  mounted  on  an  oil  reservoir,  and  the  other  granted  in  March, 
1868,  with  the  reservoir  at  the  side,  instead  of  under  the  burner  and  flre  pot, 
and  is  void  for  want  of  novelty. — ^Jones  v.  Clow  (C.  C.)  39  Fed.  785. 

(U.S.)  Patent  No.  81,132  to  W.  A.  Brickill,  consists  of  a  water  heater 
connected  with  the  boiler  of  a  steam  flre  engine  by  two  detachable  pipes, 
one  carrying  the  cold  water  to  the  heater  and  Ihe  other  returning  it,  heated, 
to  the  boiler,  thus  "maintaining  a  free  circulation  between  the  boiler  and 
heater,"  and  keeping  the  water  in  the  boiler  always  hot,  so  as  to  expedite 
the  generation  of  steam  .on  a  flre  call.  Pipes  controlled  by  cocks  connect 
the  heater  with  a  water  tank,  and  when  the  engine  is  away  the  same  circula- 
tion is  established  and  maintained  between  the  heater  and  the  tank,  "the 
object  being  to  preserve  the  coil  or  heater."  The  claim  is  for  the  "combina- 
tion, with  a  steam  flre  engine,  of  a  heating  apparatus,  constructed  substan- 
tially as  described,  for  the  purposes  fully  set  forth."  Held  that,  construing 
the  tank  as  part  of  the  heating  apparatus,  the  claim  cannot  be  said  to  show 
on  its  face  only  an  unpatentable  aggregation  of  parts,  since  there  is  a  Joint 
and  co-operating  action  between  the  heater  and  the  boiler,  and  the  action  of 
each  Influences  the  action  of  the  other. — ^Brickill  v.  City  of  Hartford  (C.  C.) 
49  Fed.  372. 

(U.  S.)  Claim  2  of  patent  No.  358,147,  to  John  Demarest,  for  an  improve- 
ment in  waste  valves  and  overflows  for  baths  and  basins.  Is  for  a  mere 
aggregation  of  parts,  without  co-operating  action,  and  not  for  a  patentable 
combination.— J.  L.  Mott  Iron  Works  v.  Standard  Mfg.  Co.,  53  Fed.  819,  4 
C.  0.  A.  28,  3  U.  S.  App.  386. 

(U.  S.)  The  Schroeder  patent,  No.  535,465,  for  an  improvement  in  washing 
machines  which  consists  of  a  combination  of  mechanical  devices  by  which 
the  driving  wheel,  while  being  rotated  continuously  in  the  same  direction. 
Imparts  a  rotary,  reciprocating  motion  to  the  operating  shaft,  discloses  a 
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patentable  inTention,  and  not  merely  an  aggregation  of  old  elements,  and  is 
valid. — Schroeder  v.  Brammer,  98  Fed.  880. 

(U.  S.)  The  Anthony  &  Savage  patent,  No.  468,144,  claim  4,  for  a  faucet- 
bushing  and  valve  for  barrels,  is  void,  as  the  device  is  a  combination  of  old 
elements  resulting  merely  in  the  aggregation  of  their  respective  functions, 
and  producing  no  new  result,  and  no  such  improvement  in  the  method  of 
operation  as  to  amount  to  invention. — ^West  Coast  Safety  Faucet  Co.  v.  Jack- 
son Brewing  Co.,  117  Fed.  295,  54  C.  C.  A.  533. 

(U.  S.)  The  Thomson  &  Rice  patent.  No.  413,293,  for  a  system  of  electrical* 
distribution  especially  adapted  to  lighting  purposes,  and  having  for  its  ob- 
jects to  run  lamps  or  other  translating  devices  in  series  and  in  multiple  on 
one  and  the  same  system,  and  from  one  and  the  same  source  of  supply,  em- 
bodies a  combination  or  aggregation  of  elements,  all  of  which  were  old,  and 
each  of  which  performs  only  its  old  function,  and  in  view  of  the  prior  art, 
and  especially  of  the  Edison  municipal  system,  is  void  for  lack  of  patentable 
invention.  Decree,  Thomson-Houston  Electric  Co.  v.  Salem  Electric  Co.  (C.  C.) 
140  Fed.  445,  reversed. — Salem  Electric  Co.  v.  Thomson-Houston  Electric  Co., 
144  Fed.  974    75  C.  C.  A.  494, 

(U.  S.)  The  Cameron,  Commin,  and  Martin  patent.  No.  634,423,  for  a 
process  of  and  apparatus  for  treating  sewage,  is  void  for  lack  of  invention,  in 
view  of  the  prior  art  The  process  claims  for  liquefying  sewage  by  anaerobic 
action  are  for  an  aggregation  of  three  separate  and  successive  processes,  two 
of  which  were  old,  and  the  other  a  process  of  nature  not  patentable,  and 
which  had,  moreover,  been  previously  discovered  and  utilized  by  others.  The 
apparatus  claims,  which  cover  a  settling  tank,  a  septic  tank,  and  an  aerator, 
disclose  nothing  which  was  not  known  and  used  in  the  prior  art,  except,  per- 
haps, an  improvement  in  the  outlet  of  the  septic  tank,  which  involvcKl  no 
invention.  Also  held  not  infringed,  even  if  valid,  as  limited  by  the  prior  art. 
—Cameron  Septic  Tank  Co.  v.  Village  of  Saratoga  Springs,  151  Fed.  242. 

(U.  S.)  The  Morrow  patent,  No.  504,401,  for  an  armature  for  dynamo 
electric  machines,  claim  2,  which  covers  an  armature  core  comprising  layers 
of  segmental  laminse  dovetailed  to  an  internal  supporting  shell,  in  which 
the  segments  in  consecutive  layers  break  joints,  in  view  of  the  prior  art, 
which  discloses  segmental  laminse  which  break  Joints,  and  also  in  the  Parsliall 
patent,  "No.  493337,  the  same  dovetail  connection,  except  that  the  lamina 
are  annular  and  not  segmental,  is  merely  an  aggregation  of  old  elements, 
which  do  not  coact  nor  perform  any  new  function,  and  is  void  for  lack  of  pat- 
entable invention.  Judgment  (C.  C.)  General  Electric  Co.  v.  Bullock  EHectric 
&  Mfg.  Co.,  155  Fed.  740,  reversed.— Bullock  Electric  Mfg.  Co.  v.  General 
Electrtc  Co.,  162  Fed.  28,  89  C.  C.  A.  68. 
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<215^  Fed.  881) 

TOM  V.  NICHOLS-FIFIELD  SHOE  MACHINERY  CO. 

(Circuit  Court  of  Appeals.  First  Circuit     July  10,  1914.) 

No.  1002. 

1.  Negligence  (§  136*)  —  Dangerous  Machinery  —  Liability  of  Manufac- 

TUBEB — PBOXIMATE     CAUSE — CONTRIBUTORY    NEGLIGENCE — QUESTIONS    FOR 

Jury. 

Where  plaintiff's  employer  purchased  a  die-cutting  machine  from  de- 
fendant to  be  set  up  and  operated  in  his  factory t  aud  plaintiff  while  oper- 
ating the  machine  In  the  course  of  his  duty  was  injured  by  the  sudden 
involuntary  fall  of  the  headpiece,  due  to  a  defect  in  the  machine  or  a 
failure  to  properly  adjust  the  same  when  it  was  being  set  up  by  defend- 
ant's employes  shortly  before  the  accident,  plaintiff  having  no  knowledge 
that  the  head  piece  was  liable  to  fall  when  his  foot  was  not  on  the 
treadle,  whether  defendant  was  negligent  in  constructing  and  setting  up 
the  machine,  whether  such  negligence,  if  any,  was  the  proximate  cause  of 
plaintiffs  injury,  and  whether  plaintiff  was  himself  negligent,  were  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §§  277-353;  Dec. 
IMg.  fi  136.*] 

2.  Negligence  <8  27*) — Dangerous  Machinery — Care  Required. 

Where  defendant  rebuilt  and  sold  to  plaintiff's  employer  a  die-cutting 
machine  knowing  that  it  would  be  operated  by  plaintiff's  employes,  de- 
fendant was  bound  to  exercise  reasonable  care  to  make  the  machine  safe, 
and  was  liable  for  injuries  to  plaintiff  while  operating  the  machine  caused 
by  a  failure  to  exercise  such  care. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  f  25 ;  Dec.  Dig. 
I  27.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;  James  M.  Morton,  Judge. 

Action  by  Jacob  Tom  against  the  Nichols-Fifield  Shoe  Machinery 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Wendell  P  Murray,  of  Boston,  Mass.  (Charles  F.  Smith,  of  Boston, 
Mass.,  on  the  brief),  for  plaintiff  in  error. 
Walter  Bates  Farr,  of  Boston,  Mass.,  for  defendant  in  error. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  This  is  an  action  for  personal  injuries 
sustained  by  the  plaintiff  (plaintiff  in  error),  while  in  the  employment 
of  Habib  Tom  and  engaged  in  operating  a  die-cutting  machine,  sold 
and  delivered  by  the  defendant  (defendant  in  error)  to  and  set  up  by  it 
in  the  factory  of  said  Tom  in  contemplation  of  its  being  operated  by 
the  plaintiff. 

The  declaration  contains  three  counts.  The  defendant  demurred  to 
the  declaration,  and  the  demurrer  was  overruled.  It  was  held,  on  the 
authority  of  Huset  v.  Chase  Machine  Co.,  120  Fed.  865,  57  C.  C.  A. 
237,  61  L.  R.  A.  303,  that  the  second  count  stated  a  good  cause  of  ac- 
tion, and  the  case  went  to  trial  upon  that  count,  which  reads  as  fol- 
lows : 

*'And  the  plaintiff  says  that  at  Boston  aforesaid,  on  or  about  June  12,  1907, 
the  defendant  company  was  engaged  in  business  as  a  manufacturer  of,  re- 

*For  other  cases  see  same  topic  is,  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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pairer  of,  and  dealer  In,  certain  sorts  of  macblnery;  that  In  the  course  of 
said  business  it  then  and  there  represented  to  one  Habib  Tom,  a  manufac- 
turer of  certain  articles  of  wearing  apparel,  that  a  certain  lining-cutter  ma- 
chine then  and  there  owned  by  the  defendant,  and  forming  part  of  its  stock 
of  machinery  in  which  it  was  then  and  there  dealing,  which  machine  was  to 
be  run  by  power,  was  suitable  for  use,  and  intended  for  use,  in  cutting  the 
sort  of  material  used  by  said  Habib  Tom  in  the  course  of  his  business  as 
manufacturer  aforesaid;  and  the  defendant  then  and  there  further  repre- 
sented to  said  Habib  Tom  that  said  lining  cutter  was  then  and  there  in  all 
its  parts  sufficient  and  adequate  for  the  proper  running  and  operation  of  said 
machine  with  safety  to  said  Habib  Tom,  his  servants  or  agents  or  operator, 
and  for  the  proper  performance  of  the  work  of  cutting  such  material  in  his 
manufactures  aforesaid;  and  the  defendant  further  then  and  there  repre- 
sented to  said  Habib  Tom  that  for  a  certain  consideration  then  named  it 
would  transfer  and  deliver  said  machine  in  the  conditions  represented  to  said 
Habib  Tom  in  the  latter's  factory  in  said  Boston,  and  that  it,  the  defendant, 
would  also  set  said  machine  up  in  good  workmanlike  manner  in  said  factory, 
in  the  condition  aforesaid,  in  such  way  as  not  to  endanger  or  harm  said 
Habib  Tom,  his  servants  or  agents  or  operator,  while  said  Habib  Tom,  his 
servants  or  agents  or  operator,  were  properly  using  the  same;  and  the  plain- 
tiff says  that  thereupon,  believing  the  same  to  be  true,  and  reljring  upon  said 
representations,  and  acting  thereon,  said  Habib  Tom  then  and  there  paid  and 
delivered  to  said  defendant  the  consideration  hereinbefore  referred  to,  and  in 
return  for  said  consideration  the  defendant  delivered  to  said  Habib  Tom  in 
his  said  factory  said  n^achine;  and,  further,  the  defendant  thereupon  set 
said  machine  up  in  said  factory,  having  done  which,  the  defendant  represented 
to  said  Habib  Tom  that  said  machine  was  then  and  there  in  all  its  parts  as 
represented  as  aforesaid,  and  that  it  was  then  and  there  set  up  in  said  fac- 
tory as  represented  as  aforesaid  that  it  would  be  there  set  up,  and  thereupon, 
and  relying  upon  all  said  representations  aforesaid,  and  believing  the  same 
to  be  true,  and  having  reasonable  cause  to  believe  the  same  to  be  true,  acting 
thereon,  said  Habib  Tom  set  the  plaintiff  to  work  operating  said  machine  in 
said  factory,  and  the  plaintiff  says  that  at  the  time  he  was  so  set  to  work, 
and  while  the  plaintiff  was  operating  said  machine,  he  was  in  the  employ  of 
said  Habib  Tom  as  his  servant  for  that  purpose,  and  he  then  and  there  had 
no  knowledge  of  any  defect  in  said  machine,  or  in  the  way  in  which  it  was 
so  set  up  by  the  defendant,  and  that  while  so  operating  said  machine  in  a 
proper  manner,  and  while  the  plaintiff's  left  hand  and  forearm  were  extended 
over  a  quantity  of  such  material  as  aforesaid  then  in  said  machine,  arrang- 
ing the  knives  thereon  for  the  purpose  of  cutting  said  material  in  said  ma- 
chine, and  while  the  plaintiff  was  exercising  due  care,  the  top  or  head  of 
said  machine  suddenly  dropped  on  the  plaintiff's  said  hand  and  forearm,  and 
then  and  there  caught  said  hand  and  arm  between  said  headpiece  of  said  ma- 
chine and  said  knives,  and  then  and  there  caused  the  plaintiff's  said  hand  and 
arm  to  be  so  cut  and  mangled  and  bruised  and  injured,  and  so  held  said  hand 
and  arm  imprisoned  in  said  machine,  that  said  hand  and  forearm  thereafter 
had  to  be  and  were  amputated  from  the  plaintiff,  and  the  plaintiff  says  that 
said  weight  or  headpiece  was  caused  or  permitted  so  to  fall  then  and  there, 
and  hold  the  plalntiflTs  hand  and  arn>  imprisoned  as  aforesaid,  because  said 
machine  was  not,  when  delivered  and  set  up  by  the  defendant  in  said  factory, 
in  the  condition  by  it  represented  as  aforesaid,  and  because  said  machine  was 
not  delivered  and  set  up  by  the  defendant  in  such  a  way  as  to  permit  the 
plaintiff,  as  servant  of  said  Habib  Tom  as  aforesaid,  to  properly  operate  the 
same  as  aforesaid  without  danger  of  the  harm  aforesaid  happening  to  the 
plaintiff,  and  because  at  the  time  the  defendant  completed  its  delivery  and 
setting  up  of  said  machine  aforesaid  there  were  insufficiencies  in  said  ma- 
chine, certain  of  its  parts  were  inadequate  to  control  said  headpiece  and  pre- 
vent its  dropping  as  aforesaid,  which  insufficiencies  in  said  machine,  and  in- 
adequacy of  its  paVts  to  control  said  headpiece  and  prevent  its  so  dropping, 
rendered  said  machine  imminently  dangerous  to  the  life  and  limb  of  the  plain- 
tiff operating  the  same  as  aforesaid,  all  of  which  facts  were  at  the  several 
times  aforesaid  known  to  the  defendant,  but  were  imknown  to  and  concealed 
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from  said  Habib  Tom  and  the  plaintiff,  and  the  defendant  negligently  and 
carelessly  failed  then  and  there  to  safeguard  or  warn  the  plaintiff  against 
said  imminent  danger  and  injury  aforesaid,  all  to  the  great  and  permanent 
injury  of  the  plaintiff,  and  causing  the  plaintiff  great  pain  and  loss  of  time 
and  money." 

At  the  close  of  all  the  evidence  a  verdict  was  directed  for  the  defend- 
ant, and  the  plaintiff  excepted.  No  question  is  here  raised  as  to  the  sec- 
ond count  stating  a  good  cause  of  action.  The  only  question  is  whether 
the  evidence  was  sufficient  to  warrant  the  submission  of  the  case  to  the 

The  defendant  contends  that  there  was  no  evidence  warranting  the 
jury  in  finding:  (1)  That  the  plaintiff's  accident  was  occasioned  by  a 
defect  in  the  machine  that  existed  at  the  time  it  was  sold  and  installed ; 
or  (2)  that  the  defect  in  the  machine  was  one  that  rendered  it  immi- 
nently dangerous  to  life  and  limb  of  the  plaintiff ;  or  (3)  that  the  de- 
fendant knew  of  the  defect  and  concealed  his  knowledge  of  it  from  the 
employer ;  or  (4)  that  the  plaintiff  was  in  the  exercise  of  due  care. 

The  machine  consisted  of  a  wooden  bed,  upon  which  the  operator 
placed  the  material  to  be  cut.  Having  spread  out  the  material  upon 
the  bed,  steel  dies  were  placed  upon  it,  and  were  driven  through  the 
material  by  a  blow  from  the  headpiece  or  beam,  the  fall  of  which  was 
accentuated  by  power.  The  power  was  applied  and  shut  off  by  means 
of  a  treadle,  which,  when  pressed  down,  caused  a  friction  cone  pulley 
to  be  engaged  by  a  belt-driven  pulley  that  inclosed  it.  When  the  pres- 
sure was  released,  the  treadle  was  raised  by  springs,  and  the  cone  of 
the  pulley  was  withdrawn,  shutting  off  the  power.  The  machine  was 
also  equipped  with  a  brake,  which  consisted  of  an  iron  ring,  the  ends 
of  which  were  kept  apart  by  a  square  plug.  Turning  this  plug  sideways 
forced  the  ends  of  the  ring  farther  apart,  so  that  the  ring  was  ex- 
panded against  the  inside  of  the  flange  of  the  pulley,  checking  the  mo- 
tion. The  construction  was  such  that  when  the  treadle  was  down  and 
the  power  applied  the  brake  was  released ;  and  when  the  treadle  was 
raised  and  the  power  shut  off  the  brake  was  applied.  The  headpiece 
weighed  about  600  pounds,  and  when  the  power  was  shut  off  and  the 
headpiece  was  up  it  was  held  in  position  only  by  the  brake.  When  the 
treadle  was  operated  it  rocked  a  shaft  to  which  an  arm  was  attached. 
This  arm  was  connected  with  a  brake  lever  by  a  link  or  screw,  which 
was  a  threaded  rod  supplied  with  nuts,  the  end  of  which  passed  through 
the  eye  of  the  brake  lever.  At  the  opposite  end  of  the  brake  lever  was 
the  square  plug  which  expanded  the  ring  against  the  inside  of  the  flange 
of  the  pulley,  as  above  stated.  The  treadle  was  held  up  by  two  strong 
spiral  springs,  the  force  of  which,  when  the  foot  was  taken  off  the  trea- 
dle, caused  the  shaft,  and  the  shaft  arm  connected  with  it,  to  be  rocked 
away  from  the  operator,  and  the  end  of  the  screw  link  to  be  thrust  far- 
ther through  the  eye  of  the  brake  lever,  bringing  a  rubber  plug  on  the 
link  hard  against  the  brake  lever,  causing  the  lever  to  turn  the  square 
plug  sideways  and  expand  the  ring  and  apply  the  brake.  This  rubber 
plug  was  cylindrical  in  shape,  and  inclosed  the  link  for  about  an  inch  and 
a  half.  It  had  on  one  side  of  it  two  nuts,  which  were  locked  together, 
and  on  the  other  side  was  the  brake  lever,  through  the  eye  of  which 
the  end  of  the  link  passed.     When  the  operator  pressed  the  treadle 
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down  with  his  foot  the  shaft  and  its  arm  would  rock  towards  the  oper- 
ator, tending  to  withdraw  the  link  from  the  eye  of  the  lever.  If  the 
end  of  the  link  were  withdrawn  from  the  eye  of  the  lever  when  the 
treadle  was  pressed  down,  then  when  the  treadle  was  raised  again,  the 
connection  between  the  arm  of  the  shaft  and  the  lever  having  been 
broken,  the  brake  would  not  be  applied,  and  there  would  be  nothing  to 
hold  the  beam  up. 

[1]  ITie  evidence  tended  to  prove  that  the  plaintiff  was  injured  by 
the  headpiece  or  beam  falling  and  catching  his  hand  and  arm  between 
it  and  one  of  the  dies,  while  he  was  smoothing  the  cloth  and  placing  the 
dies  preparatory  to  operating  the  machine ;  that  he  had  not  placed  his 
foot  upon  the  treadle,  the  treadle  being  up  at  the  time,  and  that  he  had 
reason  to  believe  the  headpiece  would  remain  up  until  the  treadle  was 
again  pressed  down ;  that  the  link  or  screw  was  too  short  to  prevent 
its  being  drawn  through  the  eye  of  the  lever,  unless  two  nuts  or  some 
other  sufficient  means  were  placed  upon  the  end  of  the  link  to  prevent 
its  'being  drawn  through,  or,  if  the  link  was  not  too  short,  that  the  arm 
of  the  shaft  was  improperly  adjusted  upon  the  shaft  so  that  it  drew 
the  link  or  screw  too  far  back  when  the  treadle  was  pressed  down, 
causing  the  link  or  screw  to  be  withdrawn  from  the  eye  of  the  lever 
and  disconnecting  the  brake ;  that  at  the  time  the  machine  was  set  up 
there  was  but  a  single  nut  upon  the  end  of  the  link,  and  that  no  change 
in  this  respect  was  made  down  to  the  time  of  the  accident ;  that  in  the 
operation  of  the  machine,  in  the  natural  and  expected  course  of  events, 
this  single  nut  would  be  and  was  backed  off  the  end  of  the  link,  allow- 
ing it  to  be  withdrawn  from  the  eye  of  the  lever ;  that  on  the  succeed- 
ing operation  of  the  machine,  when  the  head  beam  was  up,  the  link  be- 
ing withdrawn  from  the  eye,  so  that  the  brake  would  not  work,  the 
beam  fell,  and  injured  the  plaintiff;  that  the  reason  the  head  beam  did 
not  immediately  fall  upon  being  raised  was  that  it  was  temporarily  held 
by  cams  or  eccentrics  on  a  dead  center,  and  shortly  afterwards,  being 
released  therefrom  by  the  jar  of  the  motor  on  the  floor,  the  beam  fell; 
that  the  difficulty  with  the  brake  could  and  should  have  been  obviated 
in  one  of  the  following  three  ways :  By  making  the  link  so  long  that 
it  could  not  be  drawn  through  the  eye  when  the  treadle  was  pressed 
down,  or  by  readjusting  the  arm  on  the  shaft  so  that  it  could  not  draw 
the  link  back  far  enough  to  release  it  from  the  eye,  or  by  locking  the 
nut  with  a  check  nut  upon  the  end  of  the  link  so  that  it  could  not  be 
backed  off  and  allow  the  link  to  be  withdrawn  from  the  eye.  Although 
the  machine  was  not  new  at  the  time  it  was  purchased  of  the  defend- 
ant, it  had  been  operated  but  a  short  time,  and  was  represented  to  be 
in  perfect  condition  and  as  good  as  new.  All  its  parts  had  been  gone 
over  and  rebuilt  by  the  defendant,  and  it  knew  when  the  sale  was  made 
that  the  machine  was  to  be  set  up  in  the  purchaser's  factory,  where  he 
employed  a  number  of  people,  and  was  to  be  operated  by  his  men. 

It  also  appeared  that  it  was  arranged  the  defendant  should  set  up 
the  machine  in  the  factory,  ready  to  be  operated;  that  a  day  or  so 
after  the  purchase  was  made  the  defendant  delivered  the  machine  at  the 
factory,  set  it  up,  operated  it,  and  notified  the  purchaser  that  it  was 
ready  for  use;    that  the  purchaser  himself  operated  the  machine  the 
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first  two  or  three  days,  during  which  time  the  beam  came  down,  be- 
cause of  the  rubber  plug  splitting  and  coming  off  the  link ;  that  the  de- 
fendant put  on  a  new  rubber  plug ;  that  thereafter  the  machine  worked 
perfectly  down  to  the  time  of  the  accident  to  the  plaintiff,  which  oc- 
curred some  four  weeks  after  the  sale  was  made;  that  at  that  time 
the  single  nut  worked  off  the  end  of  the  link  and  allowed  the  link  to 
be  drawn  through  the  eye  of  the  lever ;  that  this  was  due  either  to  the 
want  of  a  check  nut  to  lock  the  nut  on  the  end  of  the  link,  or  to  the 
link  being  too  short,  or  to  the  brake  mechanism  between  the  lever  and 
the  shaft  being  rendered  too  short  by  the  way  in  which  the  arm  was 
adjusted  upon  the  shaft;  and  that  the  defendant  knew  this  was  an  un- 
safe and  dangerous  way  to  construct  or  set  up  the  machine,  and  that 
no  one  would  discover  it  but  a  skilled  mechanic,  and  then  only  after  a 
thorough  examination. 

We  think  the  jury  could  reasonably  have  found  from  the  evidence 
that  the  machine  was  defectively  constructed  or  set  up ;  that  the  head 
beam  was  liable  to  fall  at  any  minute,  and  that  the  machine  was  there- 
fore imminently  dangerous  to  any  one  who  should  undertake  to  operate 
it  in  the  way  it  was  designed  to  be  used ;  that,  constructed  as  it  was, 
with  a  single  nut  upon  the  end  of  the  link,  it  was  a  mere  trap ;  that  the 
defendant  knew  it  was  to  be  operated  by  the  purchaser's  employes, 
of  whom  the  plaintiff  was  one ;  that  the  defendant,  having  overhauled 
the  machine  and  set  it  up,  knew  its  condition,  and  that  it  was  danger- 
ous, and  not  only  concealed  the  situation  from  the  purchaser  and  his 
employes,  but  lulled  them  into  security  by  giving  them  to  understand 
and  believe  that  the  machine  was  properly  constructed  and  set  up.  It 
could  also  be  found  that  the  plaintiff  was  in  the  exercise  of  due  care. 
Although  he  knew  it  was  dangerous  to  place  his  hand  on  top  of  the  dies 
when  his  foot  was  on  the  treadle,  he  did  not  know  that  the  head  beam 
was  liable  to  fall  when  his  foot  was  not  on  the  treadle,  and  reasonable 
men  might  fairly  conclude  that  he  was  not  negligent  in  what  he  did. 

[2]  We  are  also  of  the  opinion  that  the  circumstances  disclosed  by 
the  case  show  that  the  defendant  owed  the  plaintiff  a  duty  to  exercise 
care  in  setting  up  the  machine,  and  that  this  duty  did  not  arise  out  of 
the  contract  of  sale  between  the  defendant  and  Tom,  but  out  of  the 
relation  existing  between  the  plaintiff  and  the  defendant,  and  irre- 
spective of  the  contract  of  sale.  "The  law  governing  actions  for  neg- 
ligence has  for  its  foundation  the  rule  of  reasonable  conduct.*'  That 
rule  "necessarily  includes  two  persons,  or  one  person  and  some  right 
or  property  of  another.  It  has  to  do  with  one's  acts  in  reference  to 
the  person,  property,  or  rights  of  another.  It  is  a  rule  of  relation.  If 
there  be  no  relation  there  is  nothing  upon  which  the  rule  can  operate." 
Garland  v.  Railroad,  76  N.  H.  556,  86  Atl.  141,  46  L.  R.  A.  (N.  S.)  338, 
Ann.  Cas.  1913E,  924.  When,  however,  one  knows  or  has  reason  to 
believe  that  his  conduct  may  affect  injuriously  the  person  or  property 
or  rights  of  another,  then  a  duty  arises  requiring  him  to  exercise  rea- 
sonable care  to  see  that  his  acts  do  not  result  injuriously  to  the  person 
or  property  or  rights  of  that  other.  So  in  this  case,  when  the  defend- 
ant set  up  the  machine  in  the  factory,  knowing  or  having  reason  to 
anticipate  that  the  plaintiff  and  his  fellow  employes  were  to  operate 
132  O.O.A.— 15 
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it,  the  law  imposed  a  duty  upon  the  defendant,  with  relation  to  th^ 
plaintiff  and  these  men,  to  exercise  reasonable  care  in  setting  up  the 
machine,  and  rendered  it  liable  in  damages  for  a  breach  of  the  duty  in 
case  one  of  them  was  injured  while  operating  the  machine  and  as  a 
result  of  its  having  been  negligently  set  up.  Gill  v.  Middleton,  105 
Mass.  477,  479,  7  Am.  Rep.  548;  Baird  v.  Daly,  57  N.  Y.  236.  15  Am. 
Rep.  488;  Devlin  v.  Smith,  89  N.  Y.  470,  478,  42  Am.  Rep.  311,  Pitts- 
field  Co.  V.  Shoe  Co.,  71  N.  H.  522,  53  Atl.  807,  60  L.  R.  A.  116:  Id., 
72  N.  H.  546,  58  Atl.  242;  Hubbard  v.  Gould,  74  N.  H.  25,  28,  64 
Atl.  668;  Dustin  v.  Curtis,  74  N.  H.  266,  268,  269,  67  Atl.  220,  11  L. 
R.  A.  (N.  S.)  504,  13  Ann.  Cas.  169;  Bumham  v.  Stillings,  76  N.  H. 
122,  123,  79  Atl.  987. 

Whether  the  defendant's  act  in  negligently  setting  up  the  machine 
was  the  proximate  cause  of  the  plaintiff's  injury  was  a  question  of 
fact  for  the  jury,  there  being  evidence  from  which  such  a  conclusion 
might  reasonably  be  drawn.  It  appeared  that  the  defendant's  men 
went  to  the  factory  of  the  purchaser,  saw  the  place  where  the  machine 
was  to  be  operated,  saw  that  a  ntunber  of  men,  including  the  plaintiff, 
were  employed  there,  and  knew  that  they  were  likely  to  be  called  upon 
to  run  the  machine.  Under  these  circumstances,  it  could  not  be  said 
as  a  matter  of  law  that  the  defendant  had  no  reason  to  anticipate  that 
the  plaintiff  would  be  set  to  work  on  the  machine,  or  that  the  injury 
which  he  received  was  not  the  proximate  result  of  its  negligence  in 
improperly  setting  it  up.    Ela  v.  Cable  Co.,  71  N.  H.  1,  3,  51  Atl.  281. 

The  judgment  is  reversed,  the  verdict  is  set  aside,  the  case  is  re- 
manded to  the  District  Court  for  further  proceedings  not  inconsistent 
with  this  opinion,  and  the  plaintiff  in  error  recovers  his  costs  of  ap- 
peal. 


(215  Fed.  886) 

VANDERBILT  v.  OCEAN  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  18,  1914.) 

No.  263. 

1.  Evidence  (§  407*) — ^Bills  of  Lading — Pabol  Evidence  to  Vabt  ob  Con- 

TBADICT. 

A  bill  of  lading  has  a  twofold  character.  It  is  a  contract  to  transport 
and  deliver  the  goods  to  the  consignee  on  the  terms  specified  in  It ;  and 
it  Is  also  a  receipt  as  to  the  quantity  and  description  of  the  goods  shipped. 
So  far  as  it  embodies  the  terms  of  the  contract  it  Is  not  to  be  varied  by 
parol  evidence;  but  so  far  as  it  constitutes  a  receipt  it  may  be  contra- 
dicted as  between  the  parties  by  parol  evidence  showing  that  a  different 
quantity  was  delivered. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  ff  1826-1828,  1841; 
Dec.  Dig.  §  407.*] 

2.  Shipping  (8  106* )— Freight — Bill  of  Lading  as  Evidence  or  Qxjantitt. 

In  a  bill  of  lading  for  a  cargo  of  lumber,  the  words  "weight  unknown"" 
and  **welght  subject  to  correction,"  in  addition  to  the  words  "said  tc 
contain  26,304  superficial  feet  more  or  less,"  will  prevent  the  application 
of  the  rule  that  the  recital  as  to  quantity  prima  facie  binds  the  ship, 

*For  other  cases  see  same  topic  A  S  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date.  4k  Rep'r  Indezet 
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and  such  bill  of  lading  does  not  afford  evidence  of  the  quantity,  but 
leaves  the  question  open. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  ff  175-178,  204; 
Dec.  Dig.  §  106.*] 

3.  Customs  and  Usages  (§  19* ) — Evidencb  of  Existence. 

Evidence  held  to  establish  a  general  custom  as  well  as  a  custom  be- 
tween the  parties  to  allow  a  shipper  a  10  per  cent  deduction  for  wastage 
resulting  from  the  dressing  of  rough  lumber,  and  to  entitle  a  shipper  to 
such  deduction  on  a  shipment  from  Savannah  to  New  York. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  {{ 
41-43,  45,  46;   Dec.  Dig.  §  19.*] 

4.  Shipping   (f  115*) — Bbbach  of  Contract  of  Affbeightment — Damages. 

Libelant  shipped  on  respondent's  vessel  a  cargo  of  lumber  from  Sa- 
vannah to  New  York,  and  paid  the  freight  lawfully  due  thereon.  Respond- 
ent refusing  to  allow  the  usual  deduction  for  wastage  on  a  portion  of 
the  cargo  whidi  was  dressed  before  shipment  retained  a  portion  of  the 
cargo,  which  had  been  sold  by  libelant  Held,  that  libelant  was  entitled 
to  purchase  lumber  in  the  open  market  to  make  up  the  deficiency  and  to 
recover  the  cost  thereof  from  respondent 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  f  185;  Dec.  Dig. 
i  115.*] 

6.  Carriers  (§f  91,  94*) — Breach  of  Contract — Failure  to  Deliver  Goods — 
Damages. 

The  act  of  a  carrier  in  failing  without  lawful  excuse  to  deliver  goods 
intrusted  to  his  care  constitutes  both  a  breach  of  contract  and  a  con- 
version, and  the  measure  of  the  shipper's  damages  is  the  value  of  the 
property  at  the  time  of  the  conversion,  with  interest  thereafter. 

[Ed.  Note.~For  other  cases,  see  Carriers,  Cent.  Dig.  §i  388-355,  367- 
895,  456;  Dec  Dig.  ff  91,  94.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  suit  comes  here  on  appeal  from  a  final  decree  in  favor  of  the 
libelant,  entered  in  the  District  Court  for  the  Southern  District  of 
New  York,  October  27,  1913,  awarding  the  sum  of  $257.42  to  the  libel- 
ant 

Barry,  Wainwright,  Thatcher  &  Symmers,  of  New  York  City  (James 
K.  Symmers  and  Earle  Farwell,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Edward  L.  Owen,  of  New  York  City,  for  appellee. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

ROGERS,  Circuit  Judge.  The  question  we  have  to  determine  in  this 
suit  is  the  amount  of  freight  to  be  paid  upon  a  certain  shipment  of 
lumber.  The  libelant  shipped  at  Savannah,  Ga.,  on  board  the  steamer 
City  of  Atlanta,  belonging  to  respondent,  a  certain  amount  of  lumber 
to  be  transported  to  New  York.  His  claim  is  that  the  amount  so  ship- 
ped was  26,304  feet ;  the  amount  of  dressed  lumber  being  17,369  feet, 
and  the  number  of  feet  of  rough  lumber  being  8,935  feet.  The  freight 
agreed  to  be  paid  was  as  follows :  On  lumber  45  feet  in  length,  $625 
per  thousand,  and  an  additional  $2.50  for  all  lumber  over  45  feet ;  $25 
was  to  be  added  for  a  minimum  charge  of  lighterage  and  30  cents  a 

*For  oUier  cases  ses  same  topic  &  8  numbeb  Id  Dec.  ft  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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thousand  feet  for  wharfage.  Upon  the  arrival  of  the  lumber  at  New 
York  the  libelant  sent  a  check  to  the  respondent  for  $197.29  in  pay- 
ment of  the  freight.  The  respondent,  thinking  an  error  had  been  made 
in  computing  the  freight,  telegraphed  its  agent  in  Savannah  requesting 
him  to  telegraph  the  amount  of  freight  due.  The  report  made  by  him 
did  not  agree  with  the  statement  furnished  by  the  libelant.  The  re- 
spondent thereupon  caused  the  shipment  to  be  measured,  and,  as  a  re- 
sult, found  that  the  amount  of  lumber  was  28,336  feet  board  measure. 
The  libelant  refused  to  pay  freight  upon  this  basis,  and  respondent,  ex- 
•ercising  its  right  of  lien  for  unpaid  freight,  refused  to  deliver  the  un- 
delivered portion  of  the  shipment,  and  held  it  subject  to  payment  of  the 
full  amount  of  freight.  The  libelant  claimed  that  he  should  be  re- 
quired to  pay  on  only  26,304  feet.  Instead  of  paying  under  protest,  he 
bought  in  the  open  market  sufficient  lumber  to  complete  the  amount  of 
the  consignment  at  a  cost  of  $141.80.  The  sum  claimed  in  the  libel  as 
damages  is  the  cost  of  this  last  purchase. 

Three  separate  measurements  of  the  lumber  appear  to  have  been 
made ;  one  by  the  shippers,  as  shown  by  the  invoice,  with  a  total  of 
28,234  feet;  one  by  the  lumber  inspector  of  the  respondent  with  a 
total  of  28,236  feet;  and  one  by  the  lumber  inspector  of  the  libelant 
with  the  total  of  28,336  feet.  The  three  measurements  closely  corre- 
spond ;  there  being  a  difference  of  but  102  feet  between  the  largest  and 
smallest  measurement.  The  foregoing  figures  are  based  on  rough  di- 
mensions, and  the  dispute  as  to  the  amount  of  freight  due  arises  out  of 
the  claim  of  the  libelant  that  he  is  entitled  under  an  alleged  custom  of 
the  trade  to  deduct  from  these  measurements  10  per  centum  of  the 
board  measure  of  all  lumber  that  had  been  dressed  at  Savannah.  If 
that  deduction  is  to  be  allowed,  then  the  amount  upon  which  freight  is 
to  be  charged  as  appears  from  the  specifications  of  the  shipment  is 
26,304  feet.  The  bill  of  lading  stated  the  amount  shipped  as  "said  to 
contain  26,304  feet." 

[1]  A  bill  of  lading  has  a  twofold  character.  It  is  a  contract  to 
transport  and  deliver  the  goods  to  the  consignee  upon  the  terms  speci- 
fied in  it ;  and  it  is  also  a  receipt  as  to  the  quantity  and  description  of 
the  goods  shipped.  So  far  as  it  embodies  the  terms  of  the  contract, 
it  is  not  to  be  varied  by  parol  evidence.  So  far  as  it  constitutes  a  re- 
ceipt it  is  like  other  receipts,  subject  to  be  contradicted  or  explained  by 
proof  as  to  the  facts.  The  courts  appear  to  have  agreed  without  dis- 
sent that  recitals  in  a  bill  of  lading  as  to  the  quantity  of  goods  received 
may  be  contradicted  as  between  the  parties  by  parol  evidence  showing 
that  a  different  quantity  was  delivered.  As  a  receipt,  it  is  open  to  rec- 
tification or  explanation  by  parol  evidence.  The  Willie  D.  Sandhoval 
/D.  C.)  92  Fed.  286;  Kelley  v.  Bowker,  11  Gray  (Mass.)  428,  71  Am. 
Dec.  725;  Relyea  v.  New  Haven  Rolling  Mill  Co.,  42  Conn.  579;  Abbe 
v.  Eaton,  51  N.  Y.  410.  A  carrier  is  not  therefore  conclusively  bound 
by  the  statement  contained  in  a  bill  of  lading  as  to  the  quantity  of 
lumber  received.  The  court  below  stated  that  "the  bill  of  lading  prima 
facie  binds  the  ship  and  its  owner."  And  no  doubt  that  ordinarily  is 
the  case.  The  Franklin,  8  Wall.  329,  19  L.  Ed.  455 ;  The  Delaware,  14 
Wall.  601,  20  L.  Ed.  779. 
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[2]  The  respondent  claims  that  the  bill  of  lading  in  the  case  at  bar 
is  not  prima  facie  evidence  as  to  the  amount  shipped,  because  of  the 
language  used  in  describing  the  article  shipped :  "Said  to  contain  26,- 
304  superficial  feet  more  or  less!'  The  meaning  of  the  words  "more 
or  less"  depends  upon  the  connection  in  which  they  are  used.  As  used 
in  a  contract  relating  to  personalty,  and  as  applied  to  quantity,  they 
have  been  often  construed  as  qualifying  a  representation  or  statement 
of  an  absolute  or  definite  amount,  so  that  neither  party  can  avoid  it  or 
set  it  aside  by  reason  of  any  deficiency  or  excess  if  there  is  a  fair  ap- 
proximation to  the  quantity  specifically  stipulated  in  the  contract. 
City  of  Chicago  v.  Galpin,  183  111.  399,  55  N.  E.  731 ;  Cabot  v.  Win- 
sor,  83  Mass.  (1  Allen)  546,  550;  Hackett  v.  State,  103  Cal.  144,  37 
Pac.  156.  In  Kelley  v.  Bowker,  77  Mass.  (11  Gray)  428,  71  Am.  Dec. 
725,  where  the  words  "more  or  less"  were  used  in  a  bill  of  lading  re- 
citing a  shipment  of,  and  agreeing  to  deliver,  2,2i82  bushels  of  com 
more  or  less,  the  court  held  that  the  words  indicated  an  intention  on 
the  part  of  the  carrier  not  to  be  bound  in  strictness  by  the  ntunber  of 
bushels  mentioned,  and  that  the  contract  was  complied  with  by  deliver- 
ing 2,217  bushels,  if  no  more  was  shipped.  In  The  Dixie  (D.  C.)  46  Fed. 
403  the  words  "more  or  less"  in  a  bill  of  lading  reciting  the  receipt  of 
400  piles  signed  by  the  carrier  as  per  charter  party  was  construed  to 
operate  to  prevent  the  carrier  from  being  liable  for  a  shortage  of  90 
piles,  although  the  bill  of  lading  had  been  transferred  for  value.  It 
may  be  that  the  use  of  the  words  "more  or  less"  will  not,  when  taken 
alone,  prevent  the  application  of  the  rule  that  if  the  carrier  claims  that 
the  goods  shipped  are  in  excess  of  the  amount  specified  in  the  bill  of 
lading  the  burden  rests  on  him  to  prove  it.  But,  however  that  may  be, 
a  bill  of  lading  may  contain  other  expressions  which  will  prevent  the 
application  of  the  rule  that  the  recital  as  to  quantity  prima  facie  binds 
the  ship  or  its  owner.  Thus  in  The  Ismaele  (D.  C.)  14  Fed.  491  (1882), 
the  bill  of  lading  stated  the  number  of  tons  of  iron  specifically,  but  there 
was  also  stamped  on  it  "weight  unknown."  The  court  said  that  such  a 
bill  of  lading  did  not  afford  evidence  of  the  quantity  of  iron  shipped. 
And  in  Henderson  v.  300  Tons  of  Iron  Ore  (D.  C.)  38  Fed.  36,  39, 
Judge  Addison  Brown  said : 

"Under  the  clause  *welght  unknown,'  the  statement  of  *300  tons,'  in  the 
bill  of  lading,  was  not  even  prima  facie  evidence  as  to  the  weight  against  the 
ship,  when  it  appeared  that  all  received  was  delivered." 

In  the  bill  of  lading  in  the  case  at  bar  the  words  "weight  unknown"^ 
and  "weight  subject  to  correction,"  in  addition  to  the  words  "said  to 
contain  26,304  superficial  feet  more  or  less,"  will  prevent  the  applica- 
tion of  the  rule  that  the  recital  as  to  quantity  prima  facie  binds  the 
ship.  We  do  not  think  that  such  a  bill  of  lading  affords  evidence  of  the 
quantity  of  lumber  shipped.    It  leaves  the  question  open. 

[3]  But  there  does  not  seem  to  be  any  dispute  as  to  the  number  of 
feet  of  lumber  which  the  carrier  transported.  The  fact  is  that  before 
the  shipment  took  place  the  libelant  had  28,234  feet  of  undressed  lum- 
ber. Of  this  amount  he  dressed  19,299  feet,  and,  allowing  10  per  cent, 
for  wastage  in  the  dressing,  he  had  dressed  lumber  to  the  amount  of 
17,369  feet.    This  left  him  with  8,935  feet  of  undressed  lumber,  or  a 
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total  of  26,304  feet,  which  was  the  exact  amount  delivered  to  the  re- 
spondent and  the  amount  receipted  for  in  the  bill  of  lading.  Was  there 
any  error  in  deducting  this  10  per  cent  ? 

Libelant  testified  that  respondent  had  always  allowed  him  on  pre- 
vious shipments  the  10  per  cent,  deduction,  and  he  had  shipped  at  dif- 
ferent times  800,000  feet.  There  is  not  in  the  record  any  testimony 
which  contradicts  him  in  that  particular.  He  testified  also  that  the 
custom  of  the  trade  "all  over"  was  to  allow  10  per  cent,  for  wastage  in 
dressing  lumber.  The  witness  Parke,  whose  business  it  was  to  inspect 
lumber,  after  stating  that  a  deduction  of  10  per  cent,  was  allowed  on 
dressed  lumber,  and  that  it  was  a  customary  deduction  was  asked: 
**Was  that  the  custom  at  the  time  you  speak  of  with  respect  to  limiber 
carried  by  other  steamship  companies  ?"  To  which  he  replied :  "Yes, 
sir;  deductions  were  made  on  dressed  lumber  by  every  one  to  my 
knowledge."  Again  he  was  asked :  "An  average  of  10  per  cent.  ?"  To 
which  he  answered:  "Yes;  on  dressed."  The  witness  McDonough, 
who  had  had  extensive  experience  in  the  shipment  of  lumber,  testified 
that  the  figures  stated  in  the  bill  of  lading  gave  "the  net  amount  of  feet 
shipped  after  deducting  the  usual  allowance  for  dressing," 

Ihe  respondent's  own  witness  Cunningham  admitted  that  a  deduction 
was  made  on  dressed  lumber.  He  was  asked:  "In  charging  freight 
have  you  ever  heard  of  a  custom  of  deducting  10  per  cent,  for  dressed 
lumber  ?"  To  which  he  said :  "I  have  always  found  that  it  is  deducted 
according  to  the  actual  size ;  different  sizes." 

The  evidence  shows  that  the  amount  of  the  shipment  of  lumber  was 
as  stated  in  the  bill  of  lading,  and  that  libelant  paid  the  full  freight 
and  charges  according  to  the  bill  of.  lading.  He  was  therefore  entitled 
to  full  delivery  of  the  shipment  as  per  the  bill  of  lading.  For  the 
failure  to  make  such  delivery  respondent  is  liable  to  pay  the  market 
value  of  such  limiber  at  the  time  its  delivery  was  withheld. 

[4]  Respondent  withheld  the  lumber  from  the  libelant  because  the 
latter  declined  to  pay  freight  on  wastage  resulting  from  the  dressing 
of  rough  lumber,  which  lumber  was  dressed  in  Savannah  before  ship- 
ment. The  wastage  was  left  in  that  city.  It  has  not  been  made  plain  to 
us  why,  as  this  wastage  was  never  transported  from  Savannah  to  New 
York,  the  respondent  should  be  permitted  to  charge  for  what  was  never 
carried.  If  any  such  right  exists,  we  think  the  burden  rests  on  the  car- 
rier to  prove  it,  rather  than  on  the  shipper  to  disprove  it.  And  the 
testimony  has  not  satisfied  us  that  any  such  right  exists. 

The  respondent  contends  that,  if  it  was  in  error  in  not  making  full 
delivery  of  all  the  lumber  to  the  respondent,  the  latter  was  at  fault  in 
the  course  he  adopted.  The  respondent  withheld  3,545  feet  of  the  lum- 
ber. To  make  good  the  deficiency  the  libelant  went  into  the  open  mar- 
ket and  bought  that  number  of  feet,  paying  for  the  same  $141.80.  This 
he  did  because  the  party  to  whom  the  libelant  had  sold  the  entire  ship- 
ment demanded  full  delivery  of  the  same.  The  respondent,  relying  up- 
on the  principle  that  whenever  a  breach  of  contract  occurs  it  is  the  duty 
of  the  one  injured  by  the  breach  to  mitigate  his  damages  as  far  as  he  is 
reasonably  able  to  do  so,  insists  that  libelant  should  riot  have  gone  into 
the  market  and  purchased  the  lumber  he  needed  to  make  good  the  de- 
ficiency, but  that  he  should  have  paid  under  protest  the  amount  of 
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freight  demanded  and  subsequently  brought  suit  to  recover  back  the 
excess ;  that  if  he  did  not  see  fit  to  adopt  that  course  he  should  have 
brought  an  action  in  trover  or  replevin. 

[5]  The  act  of  a  carrier  in  failing  to  deliver  without  lawful  excuse 
goods  intrusted  to  his  care  constitutes  both  a  breach  of  contract  and  al- 
so a  conversion;  and  where  property  has  been  wrongfully  converted 
to  the  use  of  another,  the  measure  of  damages  has  been  usually  held 
to  be  the  value  of  the  property  at  the  time  of  the  conversion  together, 
with  interest  from  the  date  of  the  detention.  13  Cyc.  170;  Hutchinson 
on  Carriers  (3d  Ed.)  vol.  3,  §  1374  (1906). 

We  think,  therefore,  that  the  court  below  was  correct  in  allowing 
the  libelant  to  recover  in  this  suit,  which  has  the  effect  of  one  for  con- 
version, the  amount  he  was  obliged  to  pay  in  the  open  market  to  re- 
place the  lumber  wrongfully  withheld. 

Decree  affirmed. 


(215  Fed.  891) 

THOMAS  et  aL  v.  FIELD-BRUNDAGE  CO. 

(Circuit  Co^Urt  of  Appeals,  Eighth  Circuit.    July  13,  1914.) 

No.  3964. 

Bankruptcy  (§  140*) — Goods  in  Possession  of  Bankrupt  —  Consignment 
roR  Sale—Conditional  Sale. 

A  bankrupt  being  Indebted  to  claimant  for  machinery  sold  it,  claimant 
refused  to  make  further  shipments  except  on  consignment  and  on  Janu- 
uary  16,  1911,  shipped  one  car  under  a  consignment  invoice,  and  on  Feb- 
ruary 25th  following  shipped  a  second  car  under  an  invoice  which  by  mis- 
take was  marked,  "Terms  4  Mo.  note  6%  Int."  No  such  note  was  given, 
and,  the  mistake  having  been  discovered,  a  duplicate  invoice  was  issued, 
reciting,  **Terms  on  consignment,"  and  substituted  for  the  original,  which 
was  returned.  In  August  it  was  found  that  the  bankrupt  was  unable  to 
settle  for  a  considerable  portion  of  the  January  shipment,  whereupon 
claimant  took  its  obligations  for  the  amount  sold,  and  a  letter  reciting 
that  the  bankrupt  had  in  stock  of  claimant's  goods  on  consignment  cer- 
tain specified  engines,  which  it  was  understood  the  bankrupt  was  to  pay 
for  when  sold,  at  the  same  time  as  they  received  their  customer's  set- 
tlement, and  the  title  to  the  engines  was  to  remain  in  claimant  and  the 
bankrupt  was  simply  to  act  as  its  agent  in  selling  them  and  collecting 
for  them,  less  the  bankrupt's  profit  above  claimant's  selling  price.  Held, 
that  such  goods  were  on  consignment  for  sale  and  not  sold,  and  hence 
title  to  such  as  vremained  in  the  bankrupt's  possession  on  the  intervention 
of  bankruptcy  in  November,  1911,  did  not  pass  to  the  bankrupt's  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  §§  198,  199,  219, 
225;   Dec.  Dig.  f  140.* 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop  v. 
Mercer,  86  C.  C.  A.  448.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska ;  Ihomas  C.  Munger,  Judge. 

Petition  by  the  Field-Brundage  Company  for  an  order  on  J.  W. 
Thomas,  trustee  in  bankruptcy  of  Allen  P.  Ely  &  Co.,  to  compel  the 
trustee  to  surrender  to  petitioner  certain  gasoline  engines  alleged  tc 
have  been  consigned  to  the  bankrupts  for  sale  on  commission.  An  or- 
der of  a  referee  rejecting  the  petition  having  been  reversed  by  the  Dis- 
trict Court,  the  trustee  and  others  appeal.    Affirmed. 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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F.  A.  Mulfinger,  of  Omaha,  Neb.,  for  appellants. 
W.  A.  Schall,  of  Omaha,  Neb.  (C.  J.  Smyth  and  Ed.  P.  Smith,  both 
of  Omaha,  Neb.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  Allen  P.  Ely  &  Co.,  a  copartnership,  were 
in  business  as  retail  dealers  in  machinery  at  Omaha  from  about  1901 
until  November,  1911.  They  had  been  buying  gasoline  engines  for 
seven  or  eight  years  of  the  Field-Brundage  Company  of  Jackson,  Mich., 
and  were  indebted  to  them  in  January,  1911,  to  Uie  amount  of  $7,000  or 
$8,000,  At  about  that  time  Mr.  Raynor  Field,  the  secretary  and  treas- 
urer of  the  Field-Brundage  Company,  was  at  Omaha,  and  told  Mr.  Al- 
len P.  Ely,  of  the  firm  of  Allen  P.  Ely  &  Co.,  that  their  account  must 
be  reduced  to  $5,000,  and  that  would  be  the  limit  thereafter,  and  that 
they  would  not  ship  any  more  goods  until  the  account  was  so  reduced, 
but  that  they  would  make  Allen  P.  Ely  &  Co.  the  agents  of  the  Field- 
Brundage  Co.  and  ship  goods  to  them  on  consignment.  Prior  to  this 
it  had  been  the  practice  of  the  Allen  P.  Ely  &  Co.  to  settle  promptly 
with  the  Field-Brundage  Co.  by  giving  their  note  or  notes  for  the 
amount  of  each  shipment.  On  January  16th  the  Field-Brundage  Com- 
pany sent  a  car  load  of  engines  consigned  to  themselves  with  directions 
to  notify  Allen  P.  Ely  &  Co.  of  their  arrival.  The  invoice  of  this  ship- 
ment was  marked,  on  consignment.  On  February  25,  1911,  a  second 
car  load  was  shipped,  but  the  invoice  was  marked,  "Terms  4  Mo.  note 
6%  Int."  No  such  note  was  ever  given,  and  about  the  middle  of  March, 
1911,  the  mistake  was  discovered  and  a  duplicate  invoice  was  made  out 
and  delivered  to  Allen  P.  Ely  &  Co.,  in  which  there  was  substituted  for 
the  language  quoted  the  words,  "Terms  on  consignment,"  and  the  orig- 
inal invoice  was  redelivered  to  the  Field-Brundage  Company.  In  Au- 
gust, 1911,  Mr.  Raynor  Field  was  at  Omaha  and  found  that  a  consid- 
erable portion  of  the  January  shipment  had  been  sold  by  Allen  P.  Ely 
&  Co.,  and  they  had  no  money  with  which  to  pay  for  the  same.  He 
then  took  their  obligations  for  the  amount  sold  by  Allen  P.  Ely  &  Co., 
and  the  following  letter  on  the  letter  head  of  the  Field-Brundage  Co.: 

••Jackson,  Mich.,  Aug.  4,  1911. 

"Field-Brundage  CJo.,  Jackson,  Mich. — Gentlemen:  We  have  in  stock  to-day 
of  your  goods  on  consignment,  the  following  engines,  which,  it  is  uitderstood, 
we  are  to  pay  you  for  when  we  sell  them  the  same  date  that  we  receive  our 
customer's  settlement  for  them.  The  title  of  these  engines  is  to  remain  in  the 
Field-Brundage  Co.'s  name  and  we  are  to  simply  act  as  agents  for  you  in  sell- 
ing them  and  collecting  for  them,  less  our  profit  on  the  goods  above  your  sell- 
ing price. 

1      8  H.  P.  Hopper  Cooled  Engine,  #2372,  price $  215.00 

1    10  H.  P.         "  ••  "       #2880  price 1265.00 

1      6  H.  P.  Field  Special  on  Skids  #2897  price $  123.75 

8      6  H.  P.      "  "        Engines   mounted   on  Adams-Husker 

Trucks,  Nos.  2032,  2938,  2942,  price  $143.75  each, $  431.25 

11035.00 

"Yours  very  truly,  Allen  P.  Ely  &  Co.,  By  Allen  P.  Ely. 

"APE/MHR." 
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On  November  23,  1911,  Allen  P.  Ely  &  Co.  filed  their  voluntary  peti- 
tion in  bankruptcy,  and  on  November  24,  1911,  they  were  adjudged 
bankrupt,  and  the  matter  was  referred  to  Charles  G.  McDonald.  On 
December  6,  1911,  J.  W.  Ihomas  was  elected  trustee  of  the  estate  of 
the  bankrupts  and  qualified  the  next  day  and  came  into  possession  of 
the  property  described  in  the  letter  quoted.  The  Field-Brundage  Com- 
pany filed  on  January  10,  1912,  a  petition  for  an  order  on  the  trustee 
for  redelivery  of  these  goods,  the  trustee  answered  the  matter,  and  was 
heard  before  the  referee  who  rejected  the  petition.  The  Field-Brun- 
dage Company  filed  a  petition  for  review  in  the  District  Court,  and  this 
resulted  in  a  reversal  of  the  finding  of  the  referee  and  the  granting  of 
the  petition,  and  J.  W.  Thomas  as  trustee,  Allen  P.  Ely  and  Charles  B. 
Ely,  members  of  the  firm  of  Allen  P.  Ely  &  Co.,  appealed. 

The  case  turns  upon  whether  Allen  P.  Ely  &  Co.  bought  these  goods 
of  the  Field-Brundage  Company,  or  whether  they  simply  held  them  as 
bailees. 

The  referee  cited  Mack  v.  Drtunmond  Tobacco  Co.,  48  Neb.  397,  67 
N.  W.  174,  58  Am.  St.  Rep.  691.  In  that  case  it  was  held  the  contract 
in  question  constituted  a  sale  but  the  Drummond  Tobacco  Company 
had  stipulated  that  Mack  &  Co.  should  give  their  notes  or  acceptances 
for  the  amount  of  each  invoice. 

He  also  cited  Yoder  v.  Haworth,  57  Neb.  150,  77  N.  W.  377,  73  Am. 
St.  Rep.  496,  and  Buffum  v.  Descher,  1  Neb.  (Unof.)  736,  96  N.  W. 
352,  which  are  similar  to  the  former  case  mentioned. 

Much  more  nearly  in  point  is  National  Cordage  Co.  v.  Sims,  44  Neb. 
148,  62  N.  W.  514. 

The  appellant  cites  In  re  Miller  &  Brown  (D.  C.)  135  Fed.  868,  and 
In  re  Wells  (D.  C.)  140  Fed.  752,  both  from  the  Middle  District  of 
Pennsylvania,  and  In  re  Penny  &  Anderson  (D.  C.)  176  Fed.  141,  from 
the  Southern  District  of  New  York. 

Without  determining  whether  these  citations  are  in  point,  it  suffices 
to  say  that  if  they  are  in  any  sense  applicable  to  this  case  then  they  are 
in  conflict  with  In  re  Columbus  Buggy  Co.,  143  Fed.  859,  74  C.  C.  A. 
611,  and  with  John  Deere  Plow  Co.  v.  McDavid,  137  Fed.  802,  70  C. 
C.  A.  422,  both  decided  by  this  court,  and  In  re  Gait,  120  Fed.  64,  56 
C.  C.  A.  470,  and  In  re  Flanders,  134  Fed.  560,  67  C.  C.  A.  484,  both 
decided  by  the  Circuit  Court  of  Appeals  of  the  Seventh  Circuit. 

Ihis  court  adheres  to  its  former  holdings,  and  the  case  is  affirmed. 
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<215  Fed.  894) 

In  re  WHITE'S  EXPRESS  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  8,  1914.) 

No.  265. 

1.  Bankruptcy  (§  140*) — Pbopebty  Fassinq  to  TBUsnaE — Conditional  Bill 

OF  Sale. 

A  contract  under  which  property  was  furnished  to  a  bankrupt  for  use 
and  not  for  sale,  and  which  expressly  provided  that  the  title  should  not 
pass  until  it  was  fully  paid  for,  construed,  and  held  a  conditional  blU  of 
sale,  and  not  a  chattel  mortgage. 

LEd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  198,  199,  219, 
225;  Dec.  Dig.  §  140.*] 

2.  Bankbuptct  (§  184*) — RidHT  to  Reclaim  Pbopebtt — Conditional  Sale. 

Prior  to  the  amendment  of  Bankr.  Act  July  1,  1898,  c.  541,  §  47a  (2)  30 
Stat  557  (U.  S.  Comp.  St  1901,  p.  3438),  by  Act  June  25,  1910,  c.  412,  i 
8,  36  Stat  840  (U.  S.  Comp.  St  Supp.  1911,  p.  1500),  an  unfiled  conditional 
sale  contract  in  New  York,  under  which  property  had  been  delivered  to 
a  bankrupt,  and  which  under  the  state  statute  was  Invalid  only  as  against 
subsequent  purchasers,  pledgees,  and  mortgagees  in  good  faith,  was  good 
as  against  the  trustee  In  bankruptcy ;  and,  where  such  a  blU  of  sale  was 
filed  after  the  amendment,  but  prior  to  the  bankruptcy,  it  was  valid  as 
against  the  trustee,  and  entitles  the  seller  to  reclaim  the  property. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.' §§  275-277; 
Dec.  Dig.  §  184.*] 

Petition  to  Revise  and  Appeal  from  Order  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  New  York. 

This  cause  comes  here  on  appeal  from  and  petition  to  revise  an 
order  of  the  District  Court,  Eastern  District  of  New  York,  dismissing 
the  petition  of  General  Vehicle  Company,  Inc.,  for  reclamation  of  the 
sum  of  $3,333.33,  proceeds  of  the  sale  of  certain  automobile  trucks, 
which,  by  order  on  stipulation,  was  held  by  the  trustee  of  White's 
Express  Company,  bankrupt,  as  a  separate  fund,  subject  to  the  same 
lien  or  rights,  if  any,  which  claimant  had  on  and  in  the  trucks. 

H.  H.  Flagg,  of  New  York  City,  for  petitioner. 
C.  A.  Houston,  of  New  York  City,  for  respondent. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

MAYER,  District  Judge.  The  right  of  General  Vehicle  Company, 
Inc.,  to  reclaim  depends  primarily  on  the  question  as  to  whether  the 
agreement  entered  into  between  its  assignor,  General  Vehicle  Com- 
pany, and  White's  Express  Company  was  a  conditional  bill  of  sale  or 
a  mortgage. 

[  1  ]  On  July  19,  1909,  claimant's  assignor  proposed,  in  writing,  to 
furnish  to  White's  Express  Company  certain  automobile  trucks  at  a 
stated  purchase  price,  payable  in  installments.  The  written  proposal, 
which  was  accepted  on  July  21,  1909,  by  the  Express  Company,. con- 
tained the  following  provision: 

**The  title  of  said  apparatus  shall  remain  in  the  company  [meaning  the 
claimant's  assignor]  until  fully  paid  for." 

*For  other  caae«  see  same  topic  &  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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Contemporaneously,  a  so-called  maintenance  agreement  was  entered 
into  whereby  the  vehicle  company  agreed  to  sell  to  the  express  com- 
pany all  replacements  of  material  necessary  for  the  upkeep  of  the 
trucks.  In  this  maintenance  agreement,  the  vehicle  company  is  de- 
scribed as  the  "company"  and  "party  of  the  first  part,"  while  the  ex- 
press company  is  referred  to  as  "the  party  of  the  second  part,"  "the 
purchaser,"  and  once  as  "the  owner."  We  think  it  clear  that  the 
isolated  use  of  the  words  "the  owner"  in  the  carelessly  drawn  main- 
tenance agreement  was  accidental,  and  in  view  of  the  distinctly  ex- 
pressed reservation  of  title  in  the  main  agreement,  we  are  satisfied 
that  that  agreement  was  a  conditional  bill  of  sale  and  not  a  chattel 
mortgage.  Harkness  v.  Russell,  118  U.  S.  663,  7  Sup.  Ct.  51,  30 
L.  Ed.  285 ;  Tompkins  v.  Fonda  Glove  Lining  Co.,  188  N.  Y.  261, 
80  N.  E.  933 ;  Crocker  Wheeler  Co.  v.  Genesee  Recreation  Co.,  140 
App.  Div.  726,  125  N.  Y.  Supp.  721. 

The  transaction  was  not  one  which  contemplated  a  resale  or  the  use 
of  the  proceeds  of  mortgaged  goods  as  in  In  re  Noethen,  201  Fed. 
97,  119  C.  C.  A.  435,  Skilton  v.  Codington,  185  N.  Y.  80,  17  N.  E. 
790,  113  Am.  St.  Rep.  885,  and  Zartman  v.  First  National  Bank,  189 
N.  Y.  267,  82  N.  E.  127,  12  L.  R.  A.  (N.  S.)  1083. 

[2]  A  copy  of  the  conditional  bill  of  sale  was  not  filed  in  the  office 
of  the  register  of  Kings  county  until  July  19,  1912,  and  on  October 
21,  1912,  White's  Express  Company  was  petitioned  into  bankruptcy, 
and  was  adjudicated  a  bankrupt  on  November  14,  1912.  Prior  to  the 
act  of  June  25,  1910,  amending,  among  other  things,  section  47a  of 
the  Bankruptcy  Act,  an  unfiled  conditional  bill  of  sale  was  valid  as 
against  a  trustee  in  bankruptcy,  and  in  New  York  (section  62,  Per- 
sonal Property  Law ;  Consol.  Laws,  c.  41),  an  unfiled  conditional  sale 
contract  accompanied  by  delivery  of  the  goods,  is  void  only  as  against 
"subsequent  purchasers,  pledgees  and  mortgagees  in  good  faith."  Holt 
V.  Henley,  232  U.  S.  637,  34  Sup.  Ct.  459,  58  L.  Ed.  767;  York 
Manufacturing  Co.  v.  Cassell,  201  U.  S.  344,  26  Sup.  Ct.  481,  50  L. 
Ed.  782;  Arctic  Machine  Co.  v.  Armstrong  County  Trust  Co.,  192 
Fed.  114,  112  C.  C.  A.  458;  Big  Four  Implement  Co.  v.  Wright,  207 
Fed.  543,  125  C.  C.  A.  577,  47  L.  R.  A.  (N.  S.)  1223 ;  Crocker  Wheeler 
Co.  V.  Genesee  Recreation  Co.,  140  App.  Div.  726,  125  N.  Y.  Supp. 
721.  As  the  transaction  was  prior  to  the  amendment  of  1910  and  the 
filing  was  prior  to  the  bankruptcy  in  1912,  the  contract  of  conditional 
sale  was  valid  as  against  the  trustee,  and  the  claimant  is  therefore 
entitled  to  a  return  of  the  chattels,  which,  in  this  proceeding,  are  rep- 
resented by  the  earmarked  proceeds. 

We  think  the  order  of  the  District  Court  was  erroneous,  and  it  is 
reversed. 
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(215  Fed.  89Q 

In  re  BLEYER. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  3,  1914.) 

No.  266. 

Bankruptcy  (§  407*) — ^Disohabgb— Objection— ** False  Statement"— Bob- 
BOWING  Monet. 

Where  a  bankrupt,  by  false  representations  as  to  the  solvency  of  a  cor- 
poration of  which  he  was  president,  obtained  $15,000  from  a  bank  on 
notes  of  a  corporation  indorsed  by  the  bankrupt,  a  large  part  of  the 
money  having  been  obtained  for  the  bankrupt's  Individual  use,  such  ''false 
statement"  was  sufficient  to  prevent  his  discharge,  within  Bankr.  Act 
July  1,  1898,  c.  541,  §  14b  (3),  30  Stat.  550  (U.  S.  Comp.  St  1901,  p.  3427),. 
as  amended  by  Act  June  25,  1910,  c.  412,  §  6,  36  Stat  839  (U.  S.  Comp. 
St  Supp.  1911,  p.  1496)  providing  for  the  denial  of  a  discharge  of  a  bank- 
rupt if  he  has  obtained  money  on  a  materially  false  statement  In  writing. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §f  729-731,  737^ 
738,  740-751,  758,  760,  761;  Dec.  Dig.  f  407.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  p.  2670.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

On  appeal  from  an  order  of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  (210  Fed.  391)  overruling  the  exceptions  filed  to 
the  specifications  of  objection  by  the  First  National  Bank  of  Easton, 
Pa.,  to  the  bankrupt's  discharge. 

Leo  Oppenheimer,  of  New  York  City,  for  bankrupt. 
Parker  &  Aaron  and  Charles  A.  Baker,  both  of  New  York  City,  for 
objecting  creditor. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

COXE,  Circuit  Judge.  The  concrete  question  here  is  whether  the 
false  written  statement  as  to  the  property  of  a  corporation  of  which 
the  bankrupt  was  president,  made  to  a  bank  for  the  purpose  of  obtain- 
ing money,  is  within  the  statute  (section  14b  (3)  of  the  Bankruptcy 
Act)  which  refuses  a  discharge  to  a  bankrupt  if  he  has  obtained  money 
upon  a  materially  false  statement  in  writing. 

In  the  present  case  the  exceptions  to  the  specifications  of  the  bank 
in  opposition  to  the  discharge  constitute,  in  effect,  a  demurrer  and  all 
the  allegations  of  the  bank's  objection  must,  therefore,  be  taken  as 
established.  It  appears  that  by  the  representations  made  by  him  as  to 
the  solvency  of  the  corporation  of  which  he  was  president,  the  bank- 
rupt obtained  $15,000  from  the  bank  upon  three  notes  of  the  corpora- 
tion  indorsed  by  him.  It  is  also  admitted  by  the  demurrer  that  "a  large 
part  of  the  said  money  was  obtained  by  said  bankrupt  for  his  own  in- 
dividual use.'*  He  has  made  a  false  statement,  on  the  strength  of  which 
he  obtained  money  from  the  bank,  ostensibly  in  the  name  of  his  cor- 
poration, but  in  reality,  as  it  appears,  a  large  part  thereof  was  for  his 
personal  use  and  benefit.  Does  the  fact  that  he  acted  in  his  repre- 
sentative capacity  prevent  his   fraudulent   statements,  by  means  of 

*For  other  case«  see  same  topic  &  S  numbeb  in  Dec.  6  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes- 
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which  he  obtained  money  for  his  own  use,  from  being  considered  as  a 
bar  to  his  discharge? 

We  are  inclined  to  think  his  fraud  is  within  the  mischief  of  the  stat- 
ute and,  although  no  case  cited  is  directly  in  point,  that  the  facts  bring 
it  within  the  doctrine  of  In  re  Dresser  (D.  C.)  144  Fed.  318,  and  In  re 
Aldrich  (D.  C.)  168  Fed.  93.  If  the  bankrupt  had  asked  for  an  in- 
dividual loan  and  had  represented  that  he  was  president  of — and  there- 
fore a  stockholder  in — a  certain  corporation,  which  had  assets  in  ex- 
cess of  its  liabilities  to  the  extent  of  $100,(XX),  and  had  obtained  the 
loan  for  his  own  use,  there  can  be  no  doubt  that  the  discharge  would 
be  refused  if  it  were  shown  that  his  statement  was  false.  But  in  prin- 
ciple the  two  cases  are  alike.  In  both  the  bankrupt  obtains  money  by 
faJse  statements.  It  is  the  policy  of  the  law  to  refuse  such  a  person  a 
discharge.  It  is  not  the  form  of  the  fraud  which  the  law  looks  to,  but 
to  the  intent  and  object  to  be  attained.  Where  it  clearly  appears  that 
the  bankrupt  has  obtained  personal  pecuniary  benefit  from  false  state- 
ments, whether  regarding  his  own  property  or  the  property  of  some 
one  els£,  he  does  that  which  prevents  him  from  securing  a  discharge. 

The  order  of  the  District  Court  is  affirmed. 


(216  Fed.  897) 

KENNEDY  v.  CRANE  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  7,  1914.) 

No.  53. 

Salvage  (§§  26,  34*) — Recovery  tin  deb  Contract — Vessel  Frozen  in. 

A  tug  owner,  who  contracted  to  move  a  loaded  barge,  which  was  frozen 
in  the  Ice,  to  a  place  of  safety,  held  entitled  to  recover  for  delay  and  In- 
Jury  to  the  tugs  caused  by  floating  ice,  but  to  Interest  on  the  damages 
awarded  only  from  the  date  of  filing  the  libel. 

[Ed.  Note. — For  other  cases,  see  Salvage,  Cent  Dig.  §§  57-^,  68,  86-84 ; 
Dec.  Dig.  §§  26,  34.* 

Awards  in  federal  courts,  see  note  to  The  Lamington,  36  C.  C.  A.  286.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

On  appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review  a  decree  awarding  to  the 
libelant  the  sum  of  $1,054.49,  including  interest,  and  $80.47. costs 
amounting  in  the  aggregate  to  $1,134.95. 

Peter  S.  Carter,  of  New  York  City,  for  appellants. 
W.  J.  Martin,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  libel  was  filed  to  recover  for  salvage, 
towage  and  repairs.  The  court  awarded  the  libelant  $1,054  for  tow- 
ing and  for  saving  the  barge  Jupiter,  chartered  to  the  respondents, 
which,  with  a  cargo  of  pyrites  cinders,  was  frozen  in  at  the  Metal 
Works  dock  in  the  Hackensack  river.    The  tugs  Mary  Ann  and  Emma 

*Tor  other  cases  see  same  topic  &  S  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  4k  Rep'r  Indezee 


Digitized  by 


Google 


238  132  G.  C.  A.  REPORTS 

J.  Kennedy  were  employed  to  do  the  towing  from  the  dock  to  New- 
town creek  and  had  proceeded  to  a  point  in  Newark  Bay  between  the 
Lehigh  Valley  and  Jersey  Central  railroad  bridges  when  the  flotilla 
encountered  a  gale  of  wind.  This  was  about  February  1,  1908.  The 
gale  dislodged  the  shore  ice  and  drove  it  against  the  tugs  and  tow, 
completely  surrounding  them  and  dragging  them  to  the  shallow  water 
on  the  easterly  side  of  the  bay  where  the  Jupiter  was  held  fast  in  the 
ice.  The  tugs,  together  with  another  chartered  by  the  libelant,  con- 
tinued in  an  effort  to  get  the  barge  to  a  place  of  safety.  On  Febru- 
ary 4th  the  Mary  Ann  broke  her  shaft.  On  account  of  severe  weather 
and  a  change  of  wind  the  work  was  discontinued  till  February  16th, 
when,  after  working  three  days,  the  Jupiter  with  her  cargo  was  res- 
cued and  was  towed  to  her  destination.  When  held  in  the  ice  pack 
the  barge  was  in  a  perilous  position  and  in  getting  her  off  the  tugs 
suffered  considerable  damage  and  were  also  in  positions  from  which 
great  danger  might  result. 

This  was  not  a  usual  towage  contract;  there  was  danger  from  the 
ice  and  the  owner  of  the  tugs  realizing  this,  expressly  stipulated  that 
if  the  boats  were  caught  in  the  ice  he  would  expect  to  be  reimbursed 
for  the  extra  risk  and  for  such  damages  as  they  might  suffer.  The 
questions  were  of  fact  and  the  judge's  findings,  upon  controverted  tes- 
timony, should  not  be  disturbed  by  this  court.  We  do  not  think  the 
libelant  is  entitled  to  interest  except  from  July  31,  1911,  this  being  the 
date  when  the  libel  was  filed  and  the  date  from  which  the  respondents 
admit  the  interest  should  run. 

The  decree  is  amended  by  the  deduction  of  the  excess  of  interest  and 
as  so  amended  is  affirmed  with  costs. 


(215  FeO.  899 

In  re  BURR  MFG.  CO. 

In  re  LEAVITT  &  GRANT. 

(Circnlt  Conrt  of  Appeals,  Second  Circuit.    May  19,  1914.) 

Nos.  279  and  262. 

1,  Bant-^iptct  (J  481*)— Costs  on  Petition  for  Review — Supebvision  Feb. 

A  petition  to  revise  in  a  bankruptcy  proceeding  is  the  equivalent  of  an 
appeal,  for  the  purposes  of  Act  Feb.  13,  1911,  c.  47,  36  Stat  901  (U.  S. 
Comp.  St  Supp.  1911,  p.  275),  which  abolishes  the  clerk's  supervision  fee 
where  a  final  order  or  decree  Is  sought  to  be  reviewed  by  the  Circuit 
Court  of  Appeals  on  writ  of  error  or  appeal,  and  where  the  order  sought 
to  be  revised  Is  a  final  order  the  statute  applies. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  886;  Dec. 
Dig.  I  481.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43  C. 
C.  A.  9.] 

2.  Bankruptcy  (8  481*) — "Final  Decbeb." 

An  order  in  a  so-called  omnibus  proceeding  in  bankruptcy,  directing 
the  distribution  of  the  proceeds  of  sale  of  certain  securities,  is  a  final  or- 
der, and  so  is  a  "final  decree**  within  Act  Feb.  13,  1911,  c.  47,  36  Stat. " 
901  (U.  S.  Comp.  St.  Supp.  1911,  p.  275),  which  abolishes  the  clerk's  super- 
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Tislon  fee  where  a  final  order  or  decree  is  sought  to  be  reviewed  by  the 
Circuit  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  886;  Dec. 
Dig.  §  481.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2774-2798; 
vol.  8,  p.  7663.] 

Petitions  to  Revise  Orders  of  the  District  Court  of  the  United  States 
for  the  Eastern  and  Southern  Districts  of  New  York. 

In  the  matter  of  the  Burr  Manufacturing  Company,  bankrupt,  and 
of  Leavitt  &  Grant,  bankrupts.  On  petitions  to  revise  orders  of  Dis- 
trict Court.    Reversed. 

See,  also,  209  Fed.  138. 

Franklin  Taylor,  of  New  York  City  Qoseph  J.  Zeiger,  of  New  York 
City,  of  counsel),  for  petitioner. 

Henry  A.  Blumenthal,  of  New  York  City,  for  trustee. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

PER  CURIAM.  [  1  ]  We  think  the  motions  in  these  cases  should  be 
granted.  The  decision  of  the  Supreme  Court  in  Riiney  v.  Grace,  231 
U.  S.  703,  34  Sup.  Ct.  242,  58  L.  Ed.  445,  holds  that  where  a  final 
judgment  or  decree  is  sought  to  be  reviewed  by  writ  of  error  or  appeal,, 
the  Act  of  February  13,  1911,  abolishes  the  supervision  fee. 

[2]  In  the  Matter  of  Leavitt  &  Grant,  the  order  sought  to  be  re- 
viewed was  an  order  in  a  so-called  omnibus  proceeding  in  bankruptcy 
directing  the  distribution  of  the  proceeds  of  sale  of  certain  securities 
among  certain  claimants.  It  was  a  final  order,  and  so  was  a  final  de- 
cree within  Jthe  meaning  of  the  statute.  As  the  review  was  by  appeal, 
the  case  comes  within  the  statute  and  the  decision  of  the  Supreme 
Court. 

In  the  Matter  of  Burr  Manufacturing  Company,  the  review  was  bv 
petition  to  revise  under  section  24b  of  the  Bankruptcy  Act  of  July  i, 
1898  (30  Stat.  553,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3432]),  and  al- 
though  the  statute  of  191 1  only  mentions  reviews  by  writ  of  error  or 
appeal,  we  think  a  petition  to  revise  is  the  equivalent  of  an  appeal  for 
the  purposes  of  this  statute.  The  review  was  of  an  order  confirming  a 
resale  of  property  in  bankruptcy.  Such  an  order  is  a  final  order  for 
the  purposes  of  appeal,  and  so  the  case  comes  within  the  provisions  of 
the  statute  and  the  decision  of  the  Supreme  Court.  The  fact  that  the 
petitioner  asked  the  court  at  the  same  time  and  on  the  same  record  to 
review  a  preliminary  order  setting  aside  a  previous  sale  and  directing  a 
resale  does  not  take  the  case  out  of  the  statute. 

As  the  supervision  fees  are  still  in  the  clerk's  possession  and  have 
not  been  accounted  for  to  the  government,  they  should  be  returned. 

*For  other  cases  see  same  topic  &  S  nttmber  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep*r  Indexes 
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<216  Fed.  146) 

LOVELL-McCONNELL  MFG.  CO.  v.  AUTOMOBILE  SUPPLY  MFQ. 

CO.  et  al.  t 

(Circuit  Court  of  Appeals,  Second  Circuit    June  8,  1914.) 

No.  292. 

Patents  (§  328*) — Validity  and  Infringement — Automobile  Horns. 

The  Hutchinson  patents,  No.  923,048,  No.  923,049,  and  No.  923,122,  for 
signal  or  alarm  horns  for  use  on  automobiles,  launches,  etc.,  as  to  their 
broad  claims,  are  void  for  anticipation  by  the  device  of  the  Pierman  pat- 
ent.   The  more  specific  claims  held  not  infringed,  if  valid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

On  appeal  from  an  interlocutory  decree  entered  by  the  District  Court 
for  the  Eastern  District  of  New  York  holding  valid  and  infringed  cer- 
tain claims  of  three  patents  granted  to  Miller  Reese  Hutchinson  for 
improvements  in  signal  or  alarm  horns  such  as  are  used  on  automobiles, 
launches,  steamboats,  etc.  These  patents,  all  issued  on  the  same  day. 
May  25,  1909,  aggregate  about  29,000  words ;  they  contain  125  claims 
and  27  illustrative  figures.  The  claims  involved,  4^  in  all,  are  Nos.  16, 
17,  19,  24,  27,  29,  36  and  37  of  No.  923,048;  Nos.  1,  2,  8,  12,  13,  22 
and  30  of  No.  923,049;  and  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9,  13,  14,  15,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  35,  36,  37,  38,  45,  47,  48,  52 
and  53  of  No.  923,122.  There  are  three  volumes  of  testimony,  con- 
taining 2,770  pages.  This  cumbersome  record,  imposing,  as  it  does, 
an  immense  burden  upon  counsel  and  upon  the  court,  has  for  its  ob- 
ject the  elucidation  of  an  alarm  horn  of  comparatively  simple  construc- 
tion. It  is  said  that  this  expanding,  of  the  record  is  largely  due  to  the 
fact  that  the  major  part  of  the  testimony  was  taken  under  the  old  eq- 
uity rules.  It  is  hardly  probable  that  under  the  new  system  such  a 
record  could  be  produced.  After  endeavoring  to  follow  experts  and 
counsel  through  the  infinite  mazes  of  the  record,  the  predominant 
thought  left  upon  the  mind  of  the  court  is  the  difficulty  of  discovering 
the  exact  nature  of  the  controversy  in  this  wilderness  of  words. 

The  opinion  of  the  Circuit  Court  on  the  motion  for  a  preliminary 
injunction  is  reported  in  193  Fed.  658.  The  opinion  at  final  hearing 
is  reported  in  212  Fed.  192. 

Frederick  P.  Fish,  C.  A.  L.  Massie,  J.  L.  Stackpole,  and  Ralph  L. 
Scott,  all  of  New  York  City,  for  appellants. 

George  C.  Dean  and  Drury  W.  Cooper,  both  of  New  York  City,  for 
appellee. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

COXE,  Circuit  Judge.  The  peculiar  merit  of  the  Klaxon  horn  seems 
to  be  that  it  is  capable  of  making  a  more  strident,  insistent  and  insolent 
noise  than  any  which  has  preceded  it.  The  sound  has  been  described 
in  this,  and  previous  litigation,  as  "harsh,"  "raucous,"  "horrible,"  "dia- 

*For  other  cases  see  same  topic  ft  I  nitmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  October  7,  1914. 
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bolicar*  and  "villainous."  There  can  be  no  doubt  that  these  adjectives 
are  more  or  less  applicable.  Why  it  was  thought  necessary,  with  the 
musical  and  merry  notes  of  the  coach  horn  and  the  hunter's  horn  as 
guides,  to  mar  the  pleasure  of  automobiling  and  shiver  the  air  with 
such  discordant  sounds,  the  court  has  been  unable  to  understand. 
However,  as  both  parties  are  almost  equal  offenders  in  this  regard,  it 
is  unnecessary  to  dwell  upon  this  phase  of  the  case,  further  than  to 
say  that  the  ideal  auto-horn  has  yet  to  be  invented. 

The  first  patent  in  suit,  No.  923,048,  has  for  its  object  the  produc- 
tion of  a  signaling  or  alarm  horn  capable  of  using  as  much  power  and 
of  producing  as  loud  a  sound  as  may  be  desired  by  means  of  simple, 
strong  and  reliable  combinations.  This  is  accomplished  by  the  mechan- 
ical vibration  of  an  elastic  diaphragm  which,  when  divorced  from  tech- 
nicalities and  terms  of  art,  does  not  seem  to  be  a  particularly  difficult 
object  to  accomplish.  A  ratchet  wheel  revolving  on  the  upturned  bot- 
tom of  a  tin  pan  would  probably  produce  a  somewhat  similar  result. 
We  entirely  agree  with  the  statement  in  the  brief  of  the  appellee  that : 

•*The  *horn  or  resonator'  of  the  patent  has  been  the  subject  of  discussion  out 
of  all  proportion  to  the  simplicity  of  the  subject" 

And  this  is  true  whether  the  diaphragm  is  agitated  by  a  cam  or  by  a 
crank  and  link  arrangement.  The  gist  of  the  invention,  from  the  ap- 
pellee's point  of  view,  is  stated  in  its  brief  as  follows : 

"It  is  with  the  bodily  diaphragm-movements  that  this  case  has  to  do ;  and 
the  Issues  are  further  limited  to  the  *part-positively-forced  and  part  wholly- 
free'  movement  of  an  elastic  diaphragm." 

In  other  words,  the  diaphragm  must  be  elastic,  it  must  be  held  in 
place  at  its  periphery  by  clamps,  and,  when  struck  at  or  near  its  center, 
it  must  vibrate;  the  movement  in  each  vibration  being  initiated  by 
great  force  and  completed  under  the  natural  conditions  of  the  dia- 
phragm. 

The  construction  shown  in  Fig.  9  of  the  drawings  illustrates  the 
Hutchinson  improvement  in  its  simplest  form.  The  diaphragm  is  here 
shown  as  agitated  by  the  disk  having  cam  projections  arranged  to  en- 
gage suitable  surfaces  on  the  diaphragm  which  displace  it  in  one  direc- 
tion \yithout  the  necessity  of  a  separate  reciprocating  member.  The 
abrupt  faces  on  the  back  side  of  the  cam  allow  the  free  elastic  return 
of  the  diaphragm  at  its  own  natural  rate,  thus  permitting  a  lost  motion 
engagement.  The  drawing  shows  a  disk  having  two  cams,  but  the  de- 
scription says  that: 

'*The  periphery  of  the  disk  15  may  be  greatly  increased  and  the  number  of 
cams  greatly  multipUed." 

The  patent  to  A.  N.  Pierman  for  an  alarm  is,  we  think,  the  best  ref- 
erence produced  by  the  defendants.  It  was  applied  for  August  18, 
1898  and  was  granted  March  14,  1899,  ten  years  prior  to  the  Hutchin- 
son patents  in  suit.  Pierman  had  in  view  the  same  object  as  Hutchin- 
son, namely: 
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"To  provide  a  simple,  inexpensive,  easily  attached  and  loud-sounding  alarm 
adapted  for  general  use,  but  more  especially  for  vehicles,  as  bicycles;  and 
my  invention  consists,  essentially,  in  the  combination,  with  a  point  or  button 
carried  by  a  resonant  diaphragm,  of  a  transversely  corrugated  wheel  whose 
periphery  engages  the  point  or  button." 

This  patent  is  criticised  because  the  description  occupies  "less  than 
a  single  page  in  length."  But  for  his  brevity  and  conciseness  in  this 
regard  the  patentee  should,  we  think,  be  commended  rather  than  crit- 
icised, for  in  this  single  page  he  has  made  his  invention  perfectly  clear. 
His  horn  is  shown  attached  to  a  bicycle.  He  says  that  an  essential 
feature  of  the  alarm  is  a  resonant  diaphragm  which  may  be  made  of 
metal  or  any  suitable  material  having  '*at  its  center  a  hard  point  or 
button"  which  contacts  with  a  corrugated  wheel  revolved  by  the  bicycle 
wheel  which  vibrates  the  diaphragm  and  so  produces  the  alarm.*  Hut- 
chinson says: 

"I  make  the  diaphragm  of  any  desired  diameter  and  thickness  and  of 
♦  ♦  •  soft  iron,  spring  steel,  wood,  etc.  ♦  ♦  •  having  a  suitable  sur- 
face 55  on  the  diaphragm  5  to  forcibly  displace  the  latter  in  one  direction 
without  the  necessity  of  a  separate  reciprocating  member." 

An  enlarged  resonator,  which  appears  to  us  to  be  fairly  made  after 
the  Pierman  model,  is  in  evidence  and  seems  to  possess  all  the  essen- 
tial features  of  the  Hutchinson  horn  although,  perhaps,  the  peculiar 
snarl  which  terminates  the  Klaxon  note  is  wanting.  It  should  be  borne 
in  mind  that  the  patents  in  issue  are  not  for  "a  noise."  A  noise,  as 
such,  is  not  patentable  and  if  it  be  considered  at  all,  as  throwing  light 
upon  the  mechanism,  it  must  be  admitted  that  the  Newtone  note  re- 
sembles Pierman's  rather  than  Hutchinson's.  We  have  no  doubt  that 
the  Pierman  horn  is  an  operative  device.  Pierman's  first  claim  is  as 
follows : 

**1.  An  alarm  comprising  a  resonant  diaphragm  having  at  its  center  a  hard 
point  or  button,  a  transversely  corrugated  or  roughened  wheel  adapted  to  be 
engaged  by  the  said  point  or  button  to  produce  vibration  of  the  diaphragm, 
and  a  movable  case  in  which  said  diaphragm  Is  mounted  and  with  wliich  said 
wheel  is  connected  so  as  to  be  movable  with  said  case  when  the  alarm  Is 
moved  into  or  out  of  operative  position." 

Hutchinson  certainly  has  an  alarm  comprising  a  resonant  diaphragm. 
He  has  at  the  center  of  this  diaphragm  a  hard  point  or  button  (Figs. 
9,  55).  He  has  also  a  transversely  corrugated  or  roughened  whed  (the 
cam  wheel)  adapted  to  be  engaged  by  said  point  or  button  to  produce 
vibration.  He  has  also  a  case  in  which  said  diaphragm  is  mounted  and 
with  which  said  wheel  is  connected  (Fig.  1)  so  as  to  be  movable,  etc. 

It  is  also  true,  we  think,  that  Pierman's  alarm  if  made  for  the  first 
time  to-day,  would  infringe  the  Hutchinson  claims.  Having  been  made 
before,  it  anticipates.  Take,  for  instance,  the  first  claim  of  patent  No. 
923,048  which  is  here  involved.    It  is  No.  16  and  is  as  follows : 

"In  an  alarm  or  signaling  apparatus  of  the  class  described,  a  horn  oi 
resonator  and  a  diaphragm,  In  combination  with  a  rotary  member  and  dia- 
phragm actuating  means  actuated  thereby  and  adapted  to  positively  displace 
said  diaphragm  In  one  direction  and  then  to  permit  elastic  movement  thereof, 
and  high-speed  means  for  driving  said  rotary  member  at  such  rate  that  the 
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displacements  and  the  elastic  moTements  correspond  to  a  frequency  of  said 
horn  or  resonator." 

Pierman's  horn  is  unquestionably  an  alarm  or  signaling  apparatus. 
It  has  a  horn  or  resonator  and  a  diaphragm  in  combination  with  a 
rotary  member.  It  has  a  diaphragm  vibrating  means  actuated  by  the 
rotary  member  and  adapted  positively  to  displace  the  diaphragm  in 
one  direction  and  permit  the  elastic  movement  thereof.  It  also  has 
high-speed  means  for  driving  said  rotary  member  at  such  rate  that 
the  displacements  and  the  elastic  movements  correspond. 

We  do  not  overlook  the  criticisms  made  at  the  argument  and  in  the 
appellee's  brief,  but  it  must  be  remembered  that  Pierman  was  dealing 
with  the  situation  as  it  existed  in  1898 — 16  years  ago,  when  bicycles 
were  largely  in  vogue  and  before  the  automobile  industry  had  increased 
to  such  enormous  proportions.  If  he  had  made  his  improvement  ten 
years  later  he  would  probably  have  shown  it  in  connection  with  an 
automobile  or  would  have  suggested  the  few  simple  mechanical  changes 
necessary,  if  used  in  that  environment.  The  criticism  that  Pierman 
does  not  distinctly  show  a  corrugated  wheel  is  not,  in  our  judgment, 
well  founded.  Fig.  3,  for  instance,  shows  a  diaphragm  very  similar 
to  that  of  Hutchinson  having  at  its  center  a  hard  point  or  button  which 
is  clearly  an  equivalent  for  the  "suitable  surface"  of  the  first  patent  in 
suit,  and  which  engages  the  corrugations  on  the  wheel  and  carries  the 
sound-producing  vibrations  on  the  diaphragm.  The  language  of  the 
specification  is  so  plain  as  to  leave  little  doubt  as  to  the  nature  of  the 
invention.  How  could  it  be  stated  in  more  perspicuous  language  than 
the  following: 

"My  invention  consists,  essentially  in  the  combination,  with  a  point  or  but- 
ton carried  by  a  resonant  diaphragm,  of  a  transTersely-corrugated  wheel  whose 
periphery  engages  the  point  or  button"? 

Again,  Pierman  says: 

"The  roughened  wheel  receives  motion  from  the  bicycle-wheel>  and  the  cor- 
rugations of  the  wheel  are  engaged  by  the  point  or  button  carried  by  the 
diaphragm,  thereby  imparting  vibration  to  the  diaphragm  and  producing  the 
alarm,  which  I  find  in  practice  will  be  heard  at  a  much  greater  distance  than 
bells  and  other  alarms  commonly  in  use." 

We  cannot  resist  the  conclusion  that  all  that  Hutchinson  did  was  to 
take  the  old  resonators  and  connect  them  up  with  a  rotary  electric 
motor,  thereby  producing  a  more  startling  sound,  but  adding  nothing 
patentable  to  the  signaling  apparatus.  > 

Gieseler  in  1900  discloses  in  his  patent  No.  21,084  an  apparatus  very 
similar  to  that  described  in  the  claim  under  consideration.  Fig.  7 
shows  a  diaphragm  clamped  at  its  circumference  at  the  lower  end  of 
the  horn  and  made  to  vibrate  by  contact  with  a  circular  disc  having 
a  corrugated  edge,  which  is  the  equivalent  of  twelve  undulating  cam 
surfaces.  These  cams  actuate  a  spring-held  hammer  which  is  thus 
made  to  tap  the  disc  at  the  lower  end  of  the  horn. 

Hope- Jones,  in  1901,  produced  an  improved  apparatus  for  producing 
sound  and  obtained  a  patent  therefor.  He  shows  a  diaphragm  vibrated 
by  a  rotary  electric  motor.    There  are  other  patents  in  the  record  show- 
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ing  various  elements  of  the  claims  in  suit,  alone  or  in  somewhat  sim- 
ilar combinations,  but  it  is  unnecessary  to  consider  these  further  as 
they  add  nothing  essential  to  the  Pierman  disclosure. 

Our  general  conclusion  is  that  the  broad  claims  in  controversy  of  the 
Hutchinson  patents  are  invalid  and  that  the  claims  which  cover  specific 
details,  if  valid,  are  not  infringed. 

The  decree  is  reversed,  and  the  District  Court  is  directed  to  enter  a 
decree  dismissing  the  bill  with  costs  to  the  defendants-appellants. 


(215  Fed.  713) 

N0RTHV7ESTERN  CONSUL.  MILLING  CO.  v.  GALBRATTH.t 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    May  7,  1914.) 

No.  4061. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;   Charles  A.  Willard,  Judge. 

Two  actions  by  John  P.  Galbraith,  as  trustee  in  bankruptcy  of  Frank 
A.  Witzig,  against  the  Northwestern  Consolidated  Milling  Company 
and  George  C.  Christian  &  Company,  respectively.  Judgment  for 
plaintiff  in  each  case,  and  the  defendants  appeal.  Reversed,  and  com- 
plaint dismissed. 

William  Furst,  of  Minneapolis,  Minn.,  for  appellant. 
Walter  H.  Newton,  of  Minneapolis,  Minn.  (Frank  Nye  and  W.  W. 
Todd,  both  of  Minneapolis,  Minn.,  on  the  brief),  for  appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  trustee  in  bankruptcy  of  the  estate 
of  Frank  A.  Witzig  recovered  a  decree  and  judgment  for  $502.10  and 
costs  against  the  Northwestern  Consolidated  Milling  Company,  a  cor- 
poration, on  the  ground  that  within  four  months  from  the  filing  of  the 
petition  in  bankruptcy  the  company,  which  was  a  creditor  of  Witzig, 
received  money  and  property  of  Witzig  in  payment  of  its  claim 
against  him  when  he  was  insolvent,  that  the  transfer  made  by  Witzig 
wrought  a  voidable  preference,  and  that  the  company  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  preference.  The 
trustee  also  recovered  a  decree  and  judgment  for  $299.39  and  costs 
against  George  C.  Christian  &  Co.,  a  copartnership,  on  the  same  ground, 
and  the  alleged  causes  of  action  in  these  cases  arose  out  of  the  same 
transaction.    The  defendants  appealed. 

At  the  argument  of  the  cases  in  this  court  counsel  for  all  the  parties 
conceded  that  the  cases  presented  these  two  questions :  Does  the  evi- 
dence in  the  record  sustain  the  finding  of  the  court  below  that  Witzig 
was  insolvent  at  the  time  he  made  the  transfer  to  the  defendants? 
Does  the  evidence  in  the  record  sustain  the  finding  of  the  court  below 
that  either  of  these  defendants,  or  any  of  their  agents,  at  that  time  had 

t  Rehearing  denied  October  12,  1914. 
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reasonable  cause  to  believe  that  it  was  intended  by  the  transfer  to  give 
a  preference?  The  evidence  has  been  carefully  read,  digested,  and  con- 
sidered, and  the  court  is  unanimous  in  the  opinion  that  the  first  ques- 
tion should  be  answered  in  the  affirmative  and  the  second  in  the  neg- 
ative. The  law  governing  these  cases  is  free  from  doubt.  The  facts 
and  circumstances  proved  are  peculiar  to  these  lawsuits,  not  likely  to 
form  a  precedent  for  subsequent  decisions,  and  the  court  refrains  from 
burdening  the  reports  with  their  recital.  Other  questions  were  pre- 
sented and  argued,  but  the  conclusion  announced  renders  them  immate- 
rial to  the  decision  of  the  cases,  and  their  discussion  is  therefore  omit- 
ted. 

Let  the  decrees  and  judgments  below  be  reversed,  and  let  the  com- 
plaints be  dismissed. 


(216  Fed.  1) 

LIEBING  et  al.  v.  MATTHEWS  et  aLf 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  26,  1914.) 

No.  3978. 

1.  Appeal  and  Ebbob  (§  959*) — Review — Discretion  of  Loweb  Court — ^De- 

nying Leave  to  File  Supplemental  Bill. 

Under  old  Equity  Rule  57,  which  required  leave  of  court  to  file  a  sup- 
plemental bill,  the  action  of  the  court  in  granting  or  refusing  such  leave 
is  not  subject  to  review  in  the  appellate  court,  unless  for  a  gross  abuse  of 
discretion ;  and  where,  in  a  suit  to  redeem  from  conveyances  alleged  to  be 
In  effect  mortgages,  complainants  had  been  given  four  separate  and  dis- 
tinct opportunities  to  redeem,  the  last  through  an  extension  granted  by 
the  master,  to  which  defendants  made  no  objection,  but  had  failed  to  ex- 
ercise the  right,  an  order  denying  leave  to  tile  a  supplemental  bill  was 
within  the  discretion  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  §§  3825- 
3831 ;   Dec.  Dig.  §  959.*] 

2.  Appeal  and  Ebbob  (§  977*) — Review — ^Discretion  of  Loweb  Coubt — De- 

nial OF  Petition  fob  Rehearing. 

The  ruling  of  a  federal  court  of  equity  on  a  petition  for  rehearing  can- 
not be  reviewed  by  an  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  3860- 
3865 ;  Dec.  Dig.  §  977.*] 

3.  Equity  (§  415*) — Decbee — Necessity  of  Findings  of  Fact. 

There  is  no  rule  in  equity  that  the  court  shall,  In  its  decree,  find  aH  the 
facts  necessary  to  sustain  the  decree,  except  where,  in  the  absence  of  a 
finding  of  facts,  it  would  be  impossible  to  tell  what  the  decree  in  fact 
meant;  and  where,  in  a  suit  to  redeem  from  conveyances  alleged  to  be 
in  fact  mortgages,  by  a  stipulation  of  the  parties,  afterward  embodied  in 
an  interlocutory  decree,  complainants  were  given  the  right  to  repurchase 
the  property  by  the  payment  by  October  1st  of  an  amount  to  be  deter- 
mined by  the  master,  in  which  case  the  suit  was  to  stand  dismissed,  with 
further  provisions  that  **under  no  conditions  ♦  ♦  ♦  shall  the  time  to 
exercise  said  option  ♦  ♦  ♦  be  extended  ♦  ♦  ♦  nor  shall  a  further 
extension  ♦  ♦  ♦  be  asked  or  sought,'*  and  that  a  failure  to  exercise 
such  right  to  repurchase  as  therein  provided  "shall  ipso  facto  operate  as 

*For -other  cases  see  same  topic  ft  S  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  November  9,  1911. 
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a  dismissal  of  this  action/'  no  finding  of  facts  was  necessary  to  support  a 
decree  of  dismissal  entered  after  October  1st 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {{  932-944,  946,  950, 
951 ;  Dec.  Dig.  i  415.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  in  equity  by  Mary  S.  B.  Liebing  and  Frederick  L.  Liebing 
against  Otho  F.  Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller.  De- 
cree for  defendants,  and  complainants  appeal.    Affirmed. 

The  complainant  Mary  S.  B.  Liebing,  was  the  wife  of  Frederick  W.  Blees, 
now  dead,  and  is  now  the  wife  of  her  co-complainant,  Frederick  L.  Liebing. 
Frederick  W.  Blees  founded  the  Blees  Military  Academy  of  Macon,  Mo.,  which 
was  incorporated  under  the  laws  of  that  state.  The  corporation  had  a  capital 
of  $250,000,  aU  of  which  was  owned  by  the  complainant  Mary  S.  B.  Liebing, 
exc^t  three  or  four  shares  necessary  to  qualify  directors.  It  owned  808  acres 
of  land  on  which  the  Academy  was  located.  Th;r  property  was  covered,  early 
in  September,  1911,  by  a  deed  of  trust  to  William  B.  Griswold,  as  trustee  for 
the  Northwestern  Mutual  Life  Insurance  Company,  to  secure  $65,000  and  in- 
terest, which  was  dated  February  4,  1910.  The  real  estate  and  all  the  per- 
sonal property  of  the  Academy  was  also  covered  by  a  deed  of  trust  to  John 
Scovem,  dated  November  21,  1910,  to  secure  divers  claims  outstanding,  about 
$11,000.  The  Northwestern  Mutual  Life  Insurance  Company  deed  of  trust 
was  in  default,  and  suit  was  brought  to  foreclose  it  on  July  19,  1911.  The 
Scovem  deed  of  trust  was  also  in  default  and  Scovem  had  published  notice 
that  he  would  sell  said  property  on  Monday,  September  11,  1911.  At  that  time 
the  complainants  and  the  Academy  owed  other  debts  to  the  amount  of  be- 
tween $40,000  and  $50,000,  some  of  it  secured  by  pledge.  Under  date  of  Sep- 
tember 9, 1911,  complainant  Mary  S.  B.  Liebing  transferred  in  blank  her  stock 
in  the  Academy  Company  and  delivered  it  to  the  defendants  Otho  F.  Matthews 
and  Clyde  L.  Martin.  Nominally  on  the  same  day,  although  she  claims  on 
the  Sunday  following,  the  two  complainants  executed  and  delivered  to  Otho 
F.  Matthews,  C.  L  Martin,  and  R.  M.  Miller  a  bill  of  sale,  reciting  that  the 
grantors  were  then  insolvent  and  conveying  substantially  all  their  personal 
property,  except  the  family  pictures,  wearing  apparel,  hogs,  and  poultry  owned 
by  the  grantors,  but  including  2500  shares  in  the  Blees  Military  Academy  Com- 
pany. About  the  same  time  Mary  S.  B.  Liebing  deeded  a  large  number  of  lots 
in  Macon,  Mo.,  to  Otho  F.  Matthews.  Under  date  of  September  9,  1911,  Otho 
F.  Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller  agreed  in  writing  with  Fred- 
erick L.  Liebing  and  Mary  S.  B.  Liebing  to  reconvey  all  the  property  conveyed 
to  them  within  any  time  within  six  months  upon  the  payment  of  $30,000  and 
the  sums  expended  by  Matthews,  Martin,  and  Miller  in  payment  of  debts  ow- 
ing by  the  Lieblngs  or  the  Blees  Military  Academy  Company,  with  interest 
Under  the  same  date  Matthews,  Martin,  and  Miller  leased  to  Mary  S.  B. 
Liebing  for  six  months  for  the  sum  of  one  dollar  all  the  property  in  the  resi- 
dence occupied  by  her.  On  March  1,  1912,  Mr.  and  Mrs.  Liebing  commenced 
suit  to  have  said  bill  of  sale  and  deed  of  trust  declared  mortgages,  and  to  be 
allowed  to  redeem  therefrom,  alleging  that  on  August  21,  1911,  said  Otho  F. 
Matthews  was  retained  by  said  complainants  as  their  counsel,  and  later  said 
Clyde  L.  Martin  was  retained  as  fiscal  agent,  and  the  complainants  executed 
said  instruments  through  fraud  and  under  pressure,  and  induced  thereto  by 
their  attorney  and  agent.  Not  only  was  the  bill  filed  against  Matthews,  Mar- 
tin, and  Miller,  but  against  all  parties  who  had  any  claim  against  any  of  the 
property  through  them,  and  against  the  Blees  Military  Academy  Company. 

The  defendants  filed  separate  answers,  but  on  May  6,  1912,  Otho  F.  Mat- 
thews, Clyde  L.  Martin,  and  R.  M.  Miller  and  G.  C.  Miller  filed  a  joint  answer 
in  which  they  denied  all  fraud,  and  especially  denied  that  any  of  them  sus- 
tained, at  the  time  of  the  transfers,  any  fiduciary  relations  to  the  complain- 
ants, and  they  then  continued:  '*In  order  to  hasten  the  termination  of  an  un- 

*Por  other  cases  see  same  topic  &  9  numbeb  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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profitable  litigation  and  an  unfortunate  venture  by  reason  of  the  institution 
of  this  litigation  these  defendants  here  offer  and  tender  to  the  complainants 
all  of  said  property  mentioned  in  the  inventory  and  schedule,  together  with 
all  stock  in  Bleee  Military  Academy  Company,  and  the  $500  note  made  to 
Otho  F.  Matthews  and  in  said  bill  of  complaint,  and  all  the  lands  conveyed  to 
these  defendants,  or  either  of  them,  with  the  net  proceeds  of  the  receiver's 
sale,  upon  the  payment  to  these  defendants  of  all  the  moneys  they  have  ad- 
vanced and  paid  out  for  and  on  behalf  and  by  reason  of  the  said  contracts 
and  agreements  and  such  further  sum,  if  any,  for  interest,  services,  time,  la- 
bor, and  expenses  of  these  defendants  as  may  be  determined  in  a  summary 
manner  by  the  court  or  a  master,  as  the  court  may  direct ;  and  the  complain- 
ants shall  also  release  and  relieve  these  defendants  from  all  liability,  of  every 
kind  whatever,  that  they  have  assumed  to  the  Northwestern  Mutual  Life  In- 
surance Company  in  connection  with  the  $65,000  deed  of  trust  and  debt,  and 
also  the  note  and'  claim  of  CoL  George  L.  Byroade,  hereinbefore  mentioned, 
and  the  Hunter  &  Ohamier  note  and  claim  for  $700,  set  out  in  Schedule  B, 
as  well  as  all  other  matters  mentioned  and  set  forth  in  Schedule  B,  attached 
to  this  answer,  for  which  these  defendants,  or  any  of  them,  may  have  be- 
come liable  in  whole  or  in  part  in  connection  with  the  transactions  here  in 
issue  and  growing  out  of  the  performance  of  the  contracts  and  agreements 
executed  September  9  and  11,  1911,  and  also  indemnify  said  defendants,  Mat- 
thews, Martin,  and  R.  M.  Miller,  against  their  liabilities  on  appeal  bonds  that 
they  have  found  it  necessary  to  make  on  behalf  of  Blees  Military  Academy 
Company,  since  they  have  had  charge  of  said  academy.  And  complainants'  ac- 
ceptance of  this  offer  must  likewise  contain  a  formal  withdrawal  of  the  alle- 
gations of  fraud,  covin,  oppression,  duress,  coercion,  and  unfair  advantage  as 
contained  in  their  said  bill,  since  the  same  are  not  true,  as  these  defendants 
have  always  maintained  and  still  maintain;  that  said  offer  should  be  ac- 
cepted by  the  20th  of  May,  1912,  so  that  these  defendants  may  be  informed 
of  the  action  and  intended  action  of  the  complainants,  that  they  may  arrange 
their  business  and  affairs  in  accordance  therewith,  and  that  the  said  pay^ 
ments  of  moneys  must  be  made  on  or  before  the  June  rules." 

On  May  20, 1912,  complainants  filed  the  following:  "Now  come  the  complain- 
ants, Mary  S.  B.  Idebing  and  Frederick  L.  Liebing,  and  file  this  their  written 
acceptance  of  the  tender  made  by  the  defendants,  Otho  F.  Matthews,  Clyde  h. 
Martin,  and  R.  M.  Miller,  and  G.  C.  Miller,  in  their  answer  filed  hereon  on 
May  6, 1912 ;  and  said  complainants  further  say  that  they  are  willing  to  sub- 
mit to  the  court  the  matter  of  services,  time,  labor,  and  expenses  of  said  de- 
fendants, if  any  services  were  rendered,  time  given,  and  labor  performed  for 
the  said  complainants  by -the  aforesaid  defendants.  Complainants  deny  that 
the  said  defendants  rendered  any  services,  gave  cny  time,  performed  ai.y  la- 
bor, or  had  any  expenses  for  said  complainants ;  but  if  so  be  it  the  court 
should  find  otherwise  after  taking  testimony  on  that  subject,  then  complain- 
ants are  willing  to  pay  such  reasonable,  fair,  and  just  sum  as  the  court  may 
fix.  All  of  said  tender  to  be  complied  with  in  a  reasonable  time,  after  the 
finding  of  the  court,  and  within  a  time,  to  be  named  by  the  court." 

On  June  3,  1912,  complainants  filed  their  replication  to  the  answer  of  Mat- 
thews, Martin,  and  the  Millers  in  which  they  said:  'They  deny  that  they  are 
in  any  manner  indebted  to  said  defendants  for  services  performed,  time  given, 
work  done,  labor  performed,  or  expenses  had  or  incurred.  Complainants,  how- 
ever, say  they  are  willing  to  submit  to  the  court  the  manner  of  services  ren- 
dered, work  done,  labor  performed,  time  expended,  and  expenses  incurred  by 
said  defendants  for  the  complainants.  Further  replying,  complainants  say 
that  said  defendants  in  their  said  tender  demand  of  complainantH  that  pay- 
ment of  all  moneys,  claimed  by  said  defendants  to  be  due  and  owing  to  ^hem 
for  the  items  by  them  alleged  to  have  been  paid  out,  as  well  as  the  amounts, 
if  any,  found  to  be  due  for  interest,  services  rendered,  work  done,  labor  per- 
formed, time  expended,  and  expenses  incurred,  must  be  paid  to  them  by  the 
rule  day  of  the  June  term,  1912,  and  that  such  payment  must  be  made  before 
the  amount  to  which  said  defendants  are  entitled  for  items  paid  cmt  has  been 
ascertained  and  verified  and  the  amount  to  be  allowed  said  defendants  for 
services  rendered  and  work  done  has  been  fixed  or  decreed  by  the  court    Corn- 
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plalnants,  further  replying,  say  that  by  reason  of  the  foregoing  facts  and  of 
the  short  time  allowed  for  the  payment  of  the  moneys  that  mny  be  found  to 
be  due  and  coming  to  said  defendants,  complainants  were  and  are  imable  to 
comply  with  the  aforesaid  tender  of  the  defendants.  And  complainants  fur- 
ther reply  and  state,  after  the  amounts  which  said  defendants  are  entitled  to 
receive  for  the  items  by  them  paid  out  has  been  ascertained  and  verified,  and 
the  amount,  if^any,  to  which  said  defendants  may  be  entitled  for  work  done, 
services  rendered,  time  spent,  and  expenses  incurred,  has  been  fixed  by  the 
court,  that  if  a  reasonable  time  be  allowed  said  complainants  in  which  to  pro- 
cure and  produce  said  moneys,  they  will  comply  in  all  re^)ect8  with  the  terms 
and  conditions  of  said  tender.*' 

On  June  6,  1912,  the  case  was  referred  to  F.  L.  Schofield,  standing  master. 
On  July  8,  1912,  he  reported  that  he  had  heard  the  matter  for  ten  days,  and 
that  the  matter  had  been  settled  by  the  making  of  a  stipulation,  and  on  the 
same  day  the  court  entered  the  following  decree: 

''Now  at  this  day  this  cause  coming  on  for  further  hearing  on  the  partial 
and  special  report  of  Hon.  F.  L.  Schofield,  master  in  chancery,  which  said  re- 
port reconmaends  the  entrance  of  a  judgment  and  decree  as  stipulated  and 
agreed  to  by  the  respective  parties  to  this  action,  which  said  stipulation  is  in 
writing  and  is  in  words  and  figures  as  follows,  to  wit: 

"  'Stipulation. 

"  *Now  on  this  26th  day  of  June,  1912,  come  the  parties  hereto  before  the 
master,  the  Honorable  F.  L.  Schofield,  and  file  this  stipulation  signed  by  the 
solicitors  of  the  respective  parties,  and  it  is  agreed  by  and  between  the  said 
parties  to  this  action,  as  follows,  to  wit: 

'"1.  This  cause  hereby  is  dismissed  as  to  the  following  parties,  to  wit:  G. 
A.  Martin,  J.  M.  Miller,  John  Scovern,  State  Exchange  Bank  of  Macon,  Mis- 
souri, Moberly  Trust  Company  of  Moberly,  Missouri,  National  Bank  of  Com- 
merce of  Kansas  City,  Missouri,  W.  A.  Wilson,  G.  C.  Miller,  R.  L.  Matthews, 
M.  A.  Matthews,  R.  S.  Matthews  and  George  Perry. 

"  *2.  It  is  agreed  that  the  instrument  recorded  on  September  11,  1911,  in  the 
oflBce  of  the  recorder  of  deeds  in  and  for  Macon  county,  Missouri,  in  Book  189, 
page  175,  is  now  and  has  been  since  its  execution  on  the  9th  day  of  Septem- 
ber, 1911,  a  valid  and  subsisting  conveyance  of  the  property  therein  described 
and  of  the  property  described  in  the  schedule  thereto  attached,  and  that  the 
same  vested  the  title  to  said  property  in  the  defendants  herein,  to  wit,  Otho 
F.  Matthews,  Clyde  L.  Martin  and  R.  M.  Miller ;  and  the  same  is  true  in  ev- 
ery respect  of  the  warranty  deed  of  same  date  made  by  the  complainants  to 
the  defendant  Otho  F.  Matthews  and  recorded  in  Book  190,  page  126. 

"  *3.  That  at  the  time  of  the  execution  of  the  instrument  mentioned  in  para- 
graph 2  hereof,  the  defendants,  Otho  F.  Matthews,  Clyde  L.  Martin  and  R. 
M.  Miller,  executed  to  the  complainants,  Mary  S.  B.  Lleblng  and  Frederick  L. 
Lielilng,  a  certain  option  contract  granting  and  giving  to  the  said  complain- 
ants the  right  to  repurchase  the  property  conveyed  by  ^aid  Instrument  afore- 
said, upon  the  payment  to  the  said  defendants,  Otho  F.  Matthews,  Clyde  lu 
Martin  and  R.  M.  Miller,  of  certain  moneys  therein  named,  and  further  pro- 
vided by  the  terms  of  said  option  that  the  right  to  repurchase  the  same  would 
expire  within  six  months  after  the  expiration  of  the  option,  that  is  to  say,  on 
March  9,  1912. 

"  *4.  All  the  parties  hereto  further  agree  that  all  charges  of  fraud  and  con- 
spiracy made  and  contained  in  complainants'  bill  of  complaint  herein  shall  be 
and  are  hereby  withdrawn  as  untrue  and  without  foundation  in  truth  and 
fact. 

"  '5.  That  after  the  execution  of  said  bill  of  sale  on  September  9,  1911,  the 
defendants  hereto,  Otho  F.  Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller,  paid 
certain  bills  of  the  complainants,  Mary  S.  B.  Liebing  and  Frederick  L.  Liebing, 
and  the  defendant  Blees  Military  Academy  Company,  and  the  said  defendants 
Otho  F.  Matthews,  Clyde  L.  Martin  and  R.  M.  Miller  also  assumed  and  r>er- 
sonally  bound  themselves  to  pay  certain  obligations  and  debts  of  said  com- 
plainants, Mary  S.  B.  Liebing  and  Frederick  U  Liebing,  and  the  defendant 
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Blees  Military  Academy  Company,  amounting  in  the  aggregate  to  approxi- 
mately the  sum  of  one  hundred  and  eight  thousand  ($108,000)  dollars. 

"  *6.  The  complainants,  Mary  S.  B.  Liebing  and  Frederick  L.  Liebing,  shall 
hare  the  right  to  exercise  their  option  to  repurchase  the  property  conveyed  by 
them  to  these  defendants,  Otho  F.  Matthews,  Clyde  L.  Martin  and  R.  M.  Mil- 
ler, upon  the  payment  to  them  by  these  complainants  of  the  sums  ci  money 
hereinafter  mentioned,  upon  the  following  terms:  Said  right  to  exercise  said 
option  shall  expire  on  August  1,  1912,  unless  the  said  complainants  shall  pay 
to  these  defendants,  Otho  F.  Matthews,  Clyde  L.  Martin  and  R.  M.  Miller,  the 
sum  of  sixteen  hundred  twenty-five  ($1,625.00)  dollars  for  the  purpose  of  pay- 
ing the  interest  to  the  Northwestern  Mutual  Life  Insurance  Company,  falling 
due  in  the  month  of  August,  1912,  and  provided  further  that  if  the  said  com- 
plainants pay  said  sum  of  $1,625.00  on  or  before  August  1,  1912,  said  pay- 
ment shall  ipso  facto  extend  the  time  for  them  to  exercise  the  said  option  to 
repurchase  said  property  to  the  first  of  October,  1912.  Failure  to  pay  said 
sum  of  $1,625.00  on  or  before  August  1,  1912,  as  above  provided,  shall  foreclose 
and  end  any  and  all  rights  of  the  complainants  to  exercise  the  right  to  re- 
purchase under  said  option,  and  under  no  condition  or  circumstance  shall  the 
time  to  exercise  said  option  to  repurchase  said  property  be  extended  beyond 
the  first  of  October,  1912,  nor  shall  a  further  extension  or  a  right  to  repur- 
chase said  property  under  said  option  be  asked  or  sought  in  any  way  or  form 
whatsoever. 

"  T.  All  costs  of  this  suit  shall  be  paid  by  the  complainants  including  the 
costs  of  the  receivership,  stenographer's  fees,  etc.  The  receivers  to  make  no 
charges  for  services,  except  actual  expenses. 

"  *8.  Services  rendered  by  the  said  Otho  F.  Matthews,  Clyde  L.  Martin  and 
R.  M.  Miller  in  furnishing  the  money  and  in  assuming  the  liability  therefor 
and  in  taking  care  of  and  preserving  the  property  following  the  execution  of 
the  conveyance  to  them  on  September  9,  1911,  are  hereby  admitted  to  be  ren- 
dered by  them  in  good  faith  and  the  master  from  the  evidence  shall  determine 
the  amount  and  value  of  said  services  and  the  amount  thereof  shall  be  fixed 
by  him  at  a  sum  between  eight  and  fifteen  thousand  dollars,  the  amount  of 
which  shall  be  ascertained  by  the  master,  as  aforesaid,  and  shall  be  part  of 
the  money  to  be  paid  by  the  complainants  upon  their  exercising  the  rights  to 
repurchase  under  the  option  contract  aforesaid. 

**  *9.  All  moneys  paid  out  by  the  said  Otho  F.  Matthews,  Clyde  L.  Martin 
and  R.  M.  Miller  in  taking  care  of  and  looking  after  said  property  so  con- 
veyed to  them  by  the  instrument  mentioned  in  paragraph  2  hereof,  shall  be 
paid  by  the  complainants  as  a  condition  prec*edent  to  their  right  of  exercising 
said  option  of  repurchase. 

"  10.  That  before  the  said  complainants,  Mary  S.  B.  Liebing  and  Frederick 
L.  Liebing,  shall  have  the  right  to  exercise  said  option  contract  and  repur- 
caiase  the  property,  as  herein  provided,  they  shall  release  each  and  all  of  these 
defendants,  Otho  F.  Matthews,  Clyde  L.  Martin  and  R.  M.  Miller,  and  also 
George  C.  Miller  from  any  and  all  obligations  and  liabilities  which  they  or  ei- 
ther of  them  have  assumed  or  incurred  on  account  of  any  debt  or  liability  or 
any  alleged  debt  or  liability  of  the  Blees  Military  Academy  Company  or  the 
complainants,  Mary  S.  B.  Liebing  and  Frederick  L.  Liebing,  or  either  of  them, 
and  the  said  complainants  shall  also  before  exercising  the  rights  of  said  op- 
tion to  repurchase,  pay  to  the  said  Otho  F.  Matthews,  Clyde  L.  Martin  and 
R.  M.  Miller  all  sums  of  money  which  the  said  Matthews,  Martin  and  I^Iiller 
expended  In  paying  debts  or  liabilities  or  alleged  debts  or  liabilities  of  the 
Blees  Military  Academy  Company  or  either  of  the  complainants,  Mary  S.  B. 
Liebing  or  l^ederick  L.  Liebing,  together  with  seven  per  cent,  interest  thereon 
from  the  date  of  said  option,  to  wit,  September  9,  1911. 

"  11.  Before  exercising  the  rights  to  repurchase  said  property  under  their 
option,  said  complainants,  Mary  S.  B.  Liebing  and  Frederick  L.  Liebing,  shall 
pay  to  the  said  defendants,  Otho  F.  Matthews,  Clyde  L.  Martin  and  R.  M. 
Miller,  any  and  all  sums  of  money  that  the  said  defendants  may  hereafter  find 
it  necessary  to  pay  on  account  of  their  possession  and  ownership  of  said  prup- 
erty  and  In  taking  care  of  and  looking  after  the  same,  as  well  as  all  debts 
and  liabilities  that  they  may  hereafter  have  to  pay  for  the  said  Blees  Military 


Digitized  by 


Google 


250  182  C.  C.  A.  REPORTS 

Academy  Ck)mpaDy,  or  either  of  the  said  complainants.  All  sums  hereafter 
paid  by  the  defendants  shall  bear  interest  at  the  rate  of  7%  from  date  of  pay- 
ment 

"  '12.  One  of  the  items  of  expense  to  be  paid  by  the  complainants  to  the  de- 
fendants before  the  complainants  exercise  the  right  to  repurchase  under  their 
option  is  that  of  an  attorney  fee  due  to  S^.  H.  Ellison  for  his  services  rendered 
in  connection  with  the  transactions  in  September,  1911,  and  shortly  thereaftw. 
"  '13.  It  is  further  agreed  that  in  event  the  said  complainants  and  these  de- 
fendants fail  to  agree  upon  the  amount  of  any  item  herein  provided  to  be 
paid  as  a  condition  precedent  to  the  exercise  of  said  option  to  r^urchase, 
then  the  amount  of  such  items  shall  be  determined  by  the  master,  which  de- 
termination shall  be  final  and  conclusive;  and  provided,  further,  that  unless 
prevented  by  the  failure  of  these  defendants  from  hearing  any  ccmtests  or 
controversies  as  to  the  amount  of  any  item,  the  master  shall  have  no  right  or 
authority  to  hear  or  determine  the  amount  thereof  on  any  date  after  Septem- 
ber 20,  1912,  and  in  event  the  master  has  not  determined  any  controversy  that 
may  arise  as  to  the  amount  of  an  item  before  September  20,  1912,  then  the 
amount  of  the  item  as  rendered  and  determined  by  these  defendants  shall  be 
the  amount  agreed  upon.  The  costs  attending  any  hearing  before  the  master 
for  the  purpose  of  determining  the  amount  of  any  item  shall  be  taxed  as  to 
the  master  may  seem  proper. 

"  *14.  The  money  in  the  hands  of  the  receivers  shall  be  paid  out  by  them 
in  accordance  with  the  orders  of  the  court 

"  *15.  It  is  understood  by  the  parties  hereto  that  some  of  the  chattel  prop- 
erty described  in  the  schedule  attached  to  the  instrument  described  in  para- 
graph two  herein  never  came  into  the  possession  of  these  defendants  and  that 
in  event  said  complainants  exercise  their  right  to  repurchase  as  above  pro- 
vided, then  the  complainants  shall  accept  in  lieu  of  the  property  listed  in  said 
schedule  all  of  the  property  that  came  into  the  possession  of  the  said  defend- 
ants by  virtue  of  said  transaction  and  which  is  now  in  their  possession,  ex- 
cepting, however,  that  these  defendants  shall  not  be  called  upon  to  return  any 
property  that  may  be  lost  or  stolen  or  broken  without  their  fault  or  negli- 
gence. 

"  16.  A  failure  on  the  part  of  the  said  complainants  to  exercise  their  right 
to  repurchase  the  property  under  the  terms  and  conditions  herein  provided, 
shall  ipso  facto  operate  as  a  dismissal  of  this  action  and  they  shall  be  forever 
barred  from  instituting  or  prosecuting  any  other  suit  or  action  relative  to  the 
subject-matter  herein  or  growing  out  of  or  connected  with  the  same. 

**  *17.  It  is  hereby  agreed  and  stipulated  by  and  between  the  parties  hereto 
that  the  master  is  hereby  authorized  and  is  respectfully  requested  to  make  at 
once  a  partial  report  to  the  court  returning  therewith  this  stipulation  and 
recommending  that  the  court  enter  a  Judgment  affirming  the  same,  and  that 
he  obtain  permission  further  to  make  a  final  report  as  to  any  questions  that 
he  may  adjudicate  between  the  parties  as  provided  under  the  various  terms 
of  this  stipulation,  which  said  final  report  shall  be  made  on  or  before  October 
1,  1912,  and  that  his  report  of  what  he  has  done  in  said  matters  shall  be  final 
and  conclusive  and  shall  not  be  subject  to  exception  by  either  of  the  parties. 

"  *Marj'  S.  B.  Liebing, 
"  *i!'rederick  L.  Liebing, 

"  'Complainants. 
"  'Alfred  J.  Brockschmidt, 
"  'Bernard  A.  Dolan, 
"  'Mahan,  Smith  &  Mahan, 

"  'Solicitors  for  Complainants. 
"  'Guthrie  &  Franklin, 
"  'Campbell  &  Ellison, 
"  'J.  C.  McKinley, 

"  'Solicitors  for  Defendants.' 

"And  the  court,  having  considered  said  stipulation  and  the  report  and  recom- 
mendation of  the  master,  and  having  heard  the  evidence  thus  far  adduced, 
doth  find  that  the  recommendation  of  said  report  ought  in  all  things  to  be  con- 
firmed. 
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••Wherefore  It  is  by  the  court  ordered,  adjudged,  and  decreed  that  the  said 
recommendation  of  the  said  master  be  and  the  same  is  in  all  things  hereby 
confirmed,  and  that  said  stipulation  as  hereinbefore  set  out  be  and  the  same 
is  hereby  afllrmed  in  all  its  terms,  conditions,  and  agreements,  and  established 
as  the  decree  of  this  court  in  the  premises. 

••And  it  is  further  ordered,  adjudged,  and  decreed  that  the  decree  herein  be 
left  open  for  such  other,  further,  and  final  orders,  modifications,  directions, 
and  Judgments  to  be  entered  at  the  foot  thereof  or  otherwise  as  the  exigen- 
cies of  the  cause  may  require  and  equity  approve. 

••And  it  is  further  ordered  that  this  cause  remain  op^i  and  continue  to 
stand  referred  on  the  orders  of  reference  heretofore  entered,  and  that  the  mas- 
ter in  chancery  be  and  he  is  hereby  directed  to  proceed  and  take  such  proofs 
as  may  be  offered  by  the  respective  parties  on  all  matters  arising  under  the 
said  stipulation  and  this  decree,  and  report  same  back  to  this  court,  with  his 
findings  of  fact  and  conclusions  of  law  thereon,  for  the  information  of  the 
court,  aU  as  may  be  needful  until  the  final  disposition  of  this  cause." 

On  September  20,  1912,  the  master  again  reported  that  the  complainants 
should  pay  $54,169.84  in  redemption  of  said  property  under  the  previous  de- 
cree. No  exceptions  were  ever  filed  to  this  report  but  on  October  1,  1912,  the 
complainants  filed  a  petition  for  leave  to  file  a  supplemental  bill,  in  which 
they  set  up  many  of  the  facts  heretofore  recited,  and  alleged: 

••That,  in  entering  into  said  contract  of  settlement  with  the  said  Otho  F. 
Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller  it  was  represented  unto  these 
complainants  by  the  said  Otho  F.  Matthews,  Clyde  L.  Martin,  and  R.  M. 
Miller  that  they  had  personally  assumed  and  obligated  themselves  to  pay  unto 
the  Northwestern  Mutual  Life  Insurance  Company  of  Milwaukee,  Wis.,  cer- 
tain large  sums  of  money,  to  wit,  the  sum  of  $65,000  and  the  interest  accruing 
thereon,  and  that  by  reason  of  said  undertaking  on  their  part  the  said  Otho 
F.  Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller  had  become  personally  re- 
sponsible to  the  said  Insurance  Company  for  the  said  sum  of  money. 

•Turther  your  petitioners  represent  that  as  an  inducement  to  get  your  pe- 
titioners to  enter  into  said  contract  of  settlement  the  said  Otho  F.  Matthews, 
Clyde  L.  Martin,  and  R.  M.  Miller  represented  to  your  petitioners  that  by  rea- 
son of  their  having  assumed  said  indebtedness  of  $65,000  to  the  said  North- 
western Mutual  Life  Insurance  Company  they  thereby  became  and  were  in  a 
position  to  control  said  indebtedness,  and  that  if  said  petitioners  continued 
to  carry  on  said  litigation,  which  was  the  subject-matter  of  the  aforesaid 
cause,  the  said  defendants,  Otho  F.  Matthews,  Clyde  L.  Martin,  and  R.  M. 
Miller,  would  proceed  to  have  the  deed  of  trust,  given  by  the  Blees  Military 
Academy  Company  to  W.  E.  Griswold,  trustee,  for  the  benefit  of  the  said  In- 
surance Company,  to  secure  said  indebtedness  of  $65,000,  foreclosed  as  soon 
as  the  interest  thereon  came  due  on  August  4,  1912,  and  that  all  the  prop- 
erty conveyed  by  said  deed  of  trust,  which  is  the  property  in  litigation  in  this 
case,  would  be  sold,  before  any  decree  could  be  had  in  the  said  cause  between 
the  parties  thereto  in  the  due  course  of  the  hearing  thereof. 

••Your  petitioners  further  represent  that,  relying  wholly  and  entirely  upon 
the  said  representations  as  made  by  the  said  Otho  F.  Matthews,  Clyde  L.  Mar- 
tin, and  R.  M.  Miller  as  to  the  assumption  on  their  part  of  the  said  indebted- 
ness, which  said  information  was  wholly  within  the  knowledge  of  said  defend- 
ants and  of  which  these  petitioners  had  no  means  or  ways  of  ascertaining  the 
truth  thereof,  your  petitioners,  believing  in  good  faith  that  the  said  represen- 
tations were  true  and  correct,  entered  in  good  faith  into  and  executed  the  said 
contract  of  settlement  hereinabove  referred  to. 

•'Further  your  petitioners  represent  that  after  said  contract  of  settlement 
was  entered  into  a  report  of  Hon.  F.  L.  Schofleld  was  filed  with  the  clerk  of 
said  court,  finding  the  making  of  said  stipulation  between  said  parties,  and 
an  order  of  said  court  was  duly  signed  herein,  approving  the  said  master's 
report,  and  the  making  of  said  contract  of  settlement  between  said  parties. 

"Further,  your  petitioners  represent  that,  acting  in  good  faith  under  said 
contract  of  settlement,  these  complainants  requested  the  said  defendants  to 
furnish  unto  said  complainants  an  itemized  list  of  all  the  moneys  that  they 
had  paid  out  and  of  the  expenses  that  they  had  been  put  to  by  reason  of  the 
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contract  originally  executed  between  year  petitioners  and  tbe  said  defendants. 
Your  petitioners  further  represent  that  pursuant  to  the  privileges  allowed  to 
them  under  the  terms  of  said  contract  of  settlement,  they  have  filed  exceptions 
to  certain  items  of  the  expense  and  of  moneys  paid  out  by  the  said  defend- 
ants, and  that  in  accordance  with  the  provisions  of  said  contract  of  settlement 
said  master  in  chancery  passed  upon  each  and  all  the  items  of  moneys  re- 
ported by  said  defendants  as  having  been  paid  out,  and  of  each  Item  of  ex- 
penses incurred  or  defrayed  by  said  defendants  under  said  contract  of  settle- 
ment, and  had  fixed  the  amounts  of  moneys  due  and  coming  to  said  C  "^nd- 
ants  by  his  findings  made  herein  and  filed  with  the  clerk  of  said  court  ua  the 
20th  of  September,  1912. 

"Your  petitioners  further  represent  that  after  the  sums,  to  be  paid  by  said 
complainants,  had  been  fixed  by  the  master,  as  aforesaid,  your  petitioners,  act- 
ing in  good  faith,  made  every  reasonable  effort  to  effect  a  settlement  with  the 
said  defendants,  and  for  that  purpose  had  gone  to  Macon,  Mo.,  on  three  dif- 
ferent occasions,  and  that  at  the  occasion  of  their  last  trip  to  Macon  on  Sep- 
tember 28,  1912,  your  petitioners  were  ready,  able,  and  willing  to  pay  to  the 
said  defendants,  and  your  petitioners  offered  to  pay  to  said  defendants,  the 
full  amount  of  moneys  as  had  been  fixed  by  the  master  in  the  findings  in  said 
case,  together  with  all  accrued  interest  thereon  and  expenses  incurred  since 
the  filing  of  the  master's  report  herein  on  September  20,  1912. 

"Further  your  petitioners  represent  that  the  said  defendants  refused  to  ac- 
cept the  payment  of  said  moneys  as  fixed  by  the  master  in  chancery,  that  they 
demanded  the  payment  of  other  large  amounts  of  money  from  your  petition- 
ers which  up  to  that  time  had  never  been  presented  by  said  defendants  or 
claimed  of  your  petitioners.  Your  petitioners  represent  that  said  defendants. 
Otho  F.  Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller  were  instrumental  In 
having  four  suits  in  attachment  brought  against  the  Blees  Military  Academy 
Company,  after  they  had  filed  their  said  items  of  expenses  and  demands  with 
said  master  in  chancery,  and  have  also  been  instrumental  in  having  brought, 
after  the  filing  of  their  said  demands,  five  suits  against  the  complainant  Mary 
S.  B.  Lleblng,  wherein  the  said  defendants  who  have  heretofore  been  appointed 
receivers  of  this  court,  and  are  now  acting  as  such,  and  are  now  holding  all 
the  chattel  property  which  is  in  part  the  subject  of  this  litigation,  in  their  pos- 
session, as  such  receivers,  and  have  caused  themselves  to  be  gamisheed  in  the 
said  five  suits  brought  against  the  said  Mary  S.  B.  Liebing,  in  order  that 
said  chattel  property  now  held  by  them  may  not  be  recovered  from  them,  by 
your  petitioners,  except  after  further  long  and  continued  litigation. 

"And  your  petitioners  further  represent  that  the  said  defendants,  Otho  F. 
Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller,  have  represented  to  your  peti- 
tioners that  they  have  in  their  possession  and  know  of  various  other  claims 
upon  which  suits  will  be  brought  against  your  petitioners  and  the  said  Blees 
Military  Academy  Company,  which  they  refuse  to  disclose  to  your  petitioners, 
and  which  they  insist  that  your  petitioners  must  settle  and  pay  off  before 
they  will  reconvey  to  your  petitioners  the  property  which  they  now  have  in 
their  possession.  And  your  petitioners  further  represent  that  by  their  acts, 
their  conduct,  and  the  demands  made  the  said  defendants  Otho  F.  Matthews, 
Clyde  L.  Martin,  and  R.  M.  Miller  have  sought  to  make  and  are  presently  try- 
ing to  make  it  impossible  for  your  petitioners  to  procure  from  them  the  prop- 
erty now  in  their  possession  by  redeeming  the  same. 

*Tour  petitioners  further  aver  that  the  representations  made  by  the  said 
Otho  F.  Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller,  to  the  effect  that  they 
have  become  personally  responsible  for  said  Indebtedness  to  the  Northwestern 
Mutual  Life  Insurance  Company,  and  upon  the  strength,  correctness,  and 
truth  of  which  representations  your  petitioners  entered  into  and  made  said 
contract  of  settlement,  are  false  and  not  correct.  Your  petitioners  further  rep- 
resent that  on  the  28th  of  September  they  learned  for  the  first  time  that  all 
such  representations  made  by  the  said  defendants,  relative  to  tiie  assumption 
on  their  part  of  said  indebtedness  of  $05,000  to  said  Northwestern  Mutual  Ldfe 
Insurance  Company  and  the  liability  which  said  defendants  claimed  they  were 
under  to  said  Insurance  Company  relating  to  said  indebtedness  of  said  $65,- 
000  were  false  and  are  not  the  truth. 
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"And  that  said  defendants  are  not  responsible  to  said  Insurance  CJompany 
for  said  indebtedness  and  no  part  thereof,  and  that  they  never  assumed  the 
same,  and  that  the  said  Insurance  Company  at  this  time  holds  no  claims,  de- 
mands, or  obligations  of  any  kind  against  the  said  defendants. 

"Further  your  petitioners  represent  that  the  averments  made  in  paragraph 
5  of  said  contract  of  settlement,  wherein  the  said  defendants  Otho  F.  Mat- 
thews, Clyde  L.  Martin,  and  R.  M.  Miller  assumed  and  personally  bound  them- 
selves to  pay  certain  obligations  and  debts  of  your  petitioners,  Mary  S.  B. 
Liebing  and  Frederick  L.  Liebing,  and  of  the  Blees  Military  Academy  Com- 
pany, amounting  in  the  aggregate  to  about  the  sum  of  $108,000,  which  in- 
cludes said  indebtedness  of  $65,000,  are  false  and  not  true,  and  that  these  pe- 
titioners did  not  know  such  to  be  the  fact,  and  had  no  means  of  knowing  such 
facts  until  they  learned  to  the  contrary  on  the  28th  of  September,  1912.  Your 
petitioners  aver  and  represent  that  the  said  contract  of  settlement  was  pro- 
cured from  them  by  the  said  defendants  by  misrepresentation  and  fraud  and 
by  circumvention,  and  that  had  your  petitioners  known  such  facts  they  would 
never  have  assented  to  and  entered  into  the  said  contract  of  settlement 

"And  your  petitioners  therefore  pray  that  leave  may  be  granted  to  them  by 
this  honorable  court  to  file  a  supplemental  bill  against  the  said  Otho  F.  Mat- 
thews, Clyde  L.  Martin,  and  R.  M.  Miller  for  the  purposes  of  having  the  said 
contract  of  settlement  entered  into  between  your  petitioners  and  the  said  de- 
fendants, Otho  F.  Matthews,  Clyde  L.  Martin,  and  R.  M.  Miller,  vacated  and 
set  aside  and  for  naught  held,  and  also  for  the  purposes  of  having  vacated 
and  set  aside  the  order  of  this  court  approving  the  first  and  second  report  of 
the  facts  and  findings,  as  filed  herein  by  the  master  in  chancery,  and  also  for 
the  purposes  of  obtaining  such  other  and  further  relief  in  the  premises  as 
equity  may  require  and  as  to  your  honor  shall  seem  meet  and  proper." 

On  October  11,  1912,  the  defendants  filed  a  motion  to  dismiss  the  action, 
and  on  October  22d  the  following  was  filed: 

**Now  comes  Frederick  L.  Liebing,  one  of  the  complainants  in  the  above  enti- 
tled cause,  by  his  solicitor,  W.  H.  Douglass,  and  represents  to  the  court  that 
he  no  longer  wishes  to  prosecute  the  petition  signed  and  verified  by  him  on 
the  1st  day  of  October,  1912,  for  the  purpose  of  securing  leave  to  file  a  supple- 
mental bill  in  this  cause,  because  he  says  that  while  said  matters  and  facts 
may  be  true  as  in  said  petition  set  forth,  yet  subsequent  investigation  has  in- 
duced him  to  believe  that  they  are  more  or  less  doubtful,  and  he  has  also  been 
advised  that  in  all  probability  they  will  turn  out  to  be  insufllcient  to  support 
such  supplemental  bill;  that  if  the  matters  and  things  in  said  petition  are 
true  and  would  be  sufficient  to  support  such  a  supplemental  bill,  the  amount 
involved  is  not  sufficient  to  justify  a  continuance  of  this  litigation,  which* 
amount  is  less  than  $1,600,  which  represents  the  difference  in  the  amount  ten- 
dered and  the  amount  demanded,  which  said  amount  this  complainant  is 
willing  to  be  paid  out  of  his  interest  in  said  property ;  that  at  the  time  com- 
plainant signed  said  petition,  he  did  so  at  the  request  and  upon  the  advice  of 
A,  J.  Brockschmidt,  who  at  the  time  was  one  of  the  complainant's  solicitors, 
and  complainant  believed  from  the  advice  of  his  said  solicitor  that  it  was  to 
complainant's  best  interest  to  sign  said  petition  and  continue  this  litigation. 
But  subsequent  investigation  induces  complainant  to  believe  it  is  to  his  best 
interest  to  settle  this  whole  matter  as  provided  in  the  stipulation  of  June 
26,  1912. 

"Complainant  has  therefore  dismissed  his  former  counsel  A.  J.  Brock- 
schmidt, Bernard  A.  Dolan,  and  Mahan,  Smith  &  Mahan,  who  no  longer  rep- 
resent him  in  this  matter,  and  this  complainant  has  retained  W.  H.  Douglass, 
who  will  henceforth  be  his  sole  solicitor  In  this  action.  Complainant  says  he 
is  willing  and  anxious  to  accept  the  tender  of  settlement  made  in  defendants' 
notice,  but  asks  the  court  to  give  him  ten  (10)  days  to  comply  therewith,  and 
that  the  court  will  make  such  orders  and  decrees  as  may  protect  complain- 
ant In  his  rights,  and  he  will  ever  pray." 

On  December  2,  1912,  the  master  filed  his  third  and  final  report  as  follows: 

"After  the  coming  in  of  the  master's  second  special  report  herein,  filed  on 
September  20,  1912,  it  appears  that,  a  controversy  having  arisen  between  the 
partleSy  complainants  and  defendants,  as  to  the  matter  and  manner  of  carry- 
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ing  oat  the  proTlsions  of  the  stipulation  for  compromise  referred  to  in  and 
filed  with  my  first  special  report  herein,  the  provisions  of  said  stipulation  for 
compromise  were  not  carried  out  at  or  before  the  time  fixed  therein,  viz.,  Oc- 
tober 1,  1912.  Thereupon  on  October  1,  1912,  the  complainants  filed  in  the 
ofilce  of  the  clerk  of  this  court  their  application  for  leave  to  file  in  the  cause 
a  supplemental  bill,  based  upon  the  matters  set  out  in  their  said  application. 
Afterwards,  on  October  22,  1912,  the  defendants  filed  with  the  clerk  of  the 
court  their  motion  to  dismiss  the  complainants*  bill. 

"Pending  the  above  application  of  complainants  and  motion  of  defendants, 
it  appeared  from  the  declarations  of  all  parties  that  they  were  still  willing 
and  able  to  carry  out  the  provisions  of  said  stipulation  for  compromise;  they 
came  before  me  on  October  25,  1912,  with  the  view  of  reconsidering  and  tak- 
ing the  master's  views  upon  their  differences  arising  on  the  said  matter ;  both 
parties  complainants  and  defendants,  however,  disclaiming  any  waiver  of  their 
rights,  respectively,  to  bring  on  for  hearing  their  said  application  for  leave  to 
file  a  supplemental  bill  and  said  motion  to  dismiss.  At  such  hearing  before 
me  on  October  25,  1912,  as  expressive  of  the  master's  views  in  respect  of  said 
pending  differences,  I  made  the  following  directions: 

"First  That  on  or  before  the  8th  of  November,  1912,  the  complainants,  in 
and  by  way  of  a  full  payment  to  defendants  of  the  amount  for  which  they 
were  liable  under  "said  stipulation  for  compromise,  in  order  to  be  entitled  to 
a  reconveyance  and  delivery  of  all  the  property  in  controversy,  should  deposit 
in  any  bank  in  Macon  City  to  the  credit  of  the  defendants,  Matthews,  Mar- 
tin, and  Miller,  the  sum  of  $54,980.94  (less  the  sum  of  $262.05  and  $1,649.95, 
being  the  amount  of  funds  remaining  in  the  hands  of  defendants  as  receiv- 
ers) ;  that  is  to  say,  the  net  Sum  of  $53,068.94,  with  7  per  cent,  interest  per 
annum  thereon  from  October  28,  1912,  until  the  day  of  payment 

"Second.  That  on  or  before  the  same  date  the  complainants  should  also  de- 
liver to  defendants,  or  one  of  their  counsel,  full  release  and  acquittance  to  de- 
fendants of  all  liability  on  certain  claims  now  pending,  or  on  which  judg- 
ments have  been  entered  in  the  circuit  court  of  Macon  county  or  before  Jus- 
tices of  the  peace  as  per  a  list  of  said  claims  in  suit  or  Judgment  exhibited  to 
the  master,  or  in  lieu  of  such  acquittance  the  complainants  might  pay,  either 
to  the  claimants  or  to  defendants,  the  amount  of  any  said  claims,  or  by  de- 
posit of  cash  in  some  bank  for  that  purpose  fully  indenmlfy  the  defendants 
against  liability  on  account  of  any  of  such  claims  as  are  not  so  released  or 
paid. 

'Third.  That  contemporaneously  with  the  performance  of  the  above  by  com- 
plainants, the  defendants  are  to  transfer  and  deliver  to  complainants,  or  to 
any  other  person  designated  by  them  in  writing,  all  the  personal  property  in- 
volved in  this  controversy,  including  all  the  capital  stock  of  the  Blees  Military 
Academy  Company  and  the  record  books  and  other  books  and  papers  relat^ 
to  same,  and  also  adequate  deeds  of  conveyance  of  all  the  real  estate  likewise 
involved. 

"Fourth.  That  defendants  should  also  at  the  same  time  procure  to  be  can- 
celed and  deliver  to  complainants  or  their  counsel,  or  to  said  person  so  desig- 
nated by  them,  two  certain  promissory  notes  executed  by  the  said  Academy 
Company,  one  to  Guthrie  &  Franklin,  and  the  other  to  Campbell  &  Ellison^ 
each  being  for  the  sum  of  $500." 

On  December  16,  the  court  entered  a  decree  adjudicating  that  the  property 
in  question  was  the  property  of  the  defendants,  denying  the  application  to  file 
a  supplemental  bill,  and  dismissing  the  original  bill.  On  January  3,  1913,  the 
complainants  filed  a  petition  for  rehearing  without  ledve  of  court  and  on  Jan- 
uary 11, 1913,  the  court  denied  the  petition,  and  the  complainants  appeaL 

Alfred  J.  Brockschmidt  and  Louis  H.  Berger,  both  of  Quincy,  III, 
for  appellants. 

M.  D.  Campbell,  of  Kirksville,  Mo.,  and  Ben  Eli  Guthrie,  of  Macon, 
Mo.  (Guthrie  &  Franklin,  of  Macon,  Mo.,  and  Campbell  &  Ellison,  of 
Kirksville,  Mo.,  on  the  brief),  for  appellees. 
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Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge  (after  stating  the  facts  as  above).  There  are 
nine  assignments  of  error.  The  first,  second,  third,  and  fourth  are 
that  the  court  erred  in  denying  and  dismissing  the  application  of  com- 
plainants for  leave  to  file  a  supplemental  bill.  The  fifth  is  that  the 
court  erred  in  dismissing  the  complainants'  original  bill  without  mak- 
ing a  finding  of  facts.  The  sixth  is  that  the  court  erred  in  dismissing 
the  complainants'  bill  without  finding  that  it  did  not  show  any  equity. 
The  seventh  and  eighth  are  that  the  court  erred  in  refusing  to  grant  a 
rehearing  and  in  overruling  the  prayer  of  such  petition  for  rehearing. 
The  ninth  the  court  erred  in  entering  a  judgment  against  the  com- 
plainants. 

It  appears  that  the  complainants  were  given  four  separate  and  dis- 
tinct opportunities  to  redeem.  First,  under  the  original  option  at  any 
time  before  March  12th.  Instead  of  availing  themselves  of  this  op- 
tion they  commenced  this  suit  on  March  1,  1912,  for  the  May  term  of 
that  year.  On  May  6th  the  defendants  voluntarily  offered  the  com- 
plainants until  the  June  rules,  1912,  to  make  such  redemption.  Two 
weeks  later  this  was  accepted,  but  on  June  3d  in  their  reply  they  said 
they  were  not  able  to  comply  by  the  June  rules.  Third,  on  June  26th, 
they  signed  an  agreement  extending  the  right  of  redemption  to  October 
1st,  and  on  that  date  complainants  filed  a  petition  asking  to  be  allowed 
to  file  a  supplemental  bill,  and  on  October  25th  the  parties  all  appeared 
before  the  master,  who  extended  the  time  for  redemption  to  Novem- 
ber 8th,  but  although  no  exceptions  were  filed  to  the  master's  action, 
the  complainants  failed  for  the  fourth  time  to  redeem. 

[1]  All  the  proceedings  in  this  case  took  place  prior  to  February  1, 
1913,  and  they  were  therefore  governed  by  the  rules  in  equity  which 
existed  from  1866  to  1913.  Rule  57  expressly  contemplated  leave  of 
court  to  file  a  supplemental  bill.  The  question  at  once  arises,  when 
leave  of  court  is  thus  required,  To  what  extent  can  the  court's  action 
be  reviewed  by  an  appellate  court? 

It  has  repeatedly  been  held  that  there  can  be  no  review  of  the  exer- 
cise of  the  discretion  of  the  lower  court  in  allowing  or  refusing  to 
permit  amendments.  Chapman  v.  Barney,  129  U.  S.  677,  9  Sup.  Ct. 
426,  32  L.  Ed.  800;  Gormley'v.  Bunyan,  138  U.  S.  623,  11  Sup.  Ct. 
453,  34  L.  Ed.  1086. 

In  Walden  v.  Craig,  9  Wheat.  574,  6  L.  Ed.  164,  the  Supreme  Court 
pursued  the  rather  unusual  course  of  first  pointing  out  that  the  Ac- 
tion of  the  court  below  was  erroneous  in  this  respect  and  then  con- 
cluded: "But  the  course  of  this  court  has  not  been  in  favor  of  the 
idea,  that  a  writ  of  error  will  lie  to  the  opinion  of  a  circuit  court,  grant- 
ing or  refusing  a  motion  like  this."  See  Dietz  v.  Lymer,  61  Fed.  792, 
10  C.  C.  A.  71 ;  Philip  Schneider  Brewing  Co.  v.  American  Ice  Ma- 
chine Co.,  77  Fed.  138,  23  C.  C.  A.  89,  and  Lange  v.  Union  Pacific 
R.  Co.,  126  Fed.  338,  62  C.  C.  A.  48. 

A  supplemental  bill  is  a  mere  adjunct  to  the  original  bill.  Shaw 
V.  Bill,  95  U.  S.  10,  24  L.  Ed.  333. 
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And  the  rule  with  reference  to  amendments  has  been  applied  to  ap- 
plications to  file  supplemental  pleadings.  Sawyer  v.  Piper,  189  U.  S. 
154,  23  Sup.  Ct.  633,  47  L.  Ed.  757;  Vicksburg  v.  Vicksburg  Water- 
works  Co.,  202  U.  S.  453,  26  Sup.  Ct.  660,  50  L.  Ed.  1102,  6  Ann.  Cas. 
253 ;  Oregon  &  Transcontinental  Co.  v.  Northern  Pac.  R.  Co.  (C.  C.) 
32  Fed.  428;  Sheffield  &  B.  Coal,  Iron  &  Railway  Co.  v.  Newman, 
77  Fed.  787,  23  C.  C.  A.  459.  And  to  a  bill  of  review.  Ricker  v.  Pow- 
ell, 100  U.  S.  104,  25  L.  Ed.  527. 

These  and  others  cited  in  them  vary  as  to  the  terms  of  the  rule, 
some  saying  the  subject  cannot  be  considered  in  the  appellate  court, 
others  that  in  the  absence  of  gross  abuse  of  discretion  in  the  trial 
court  it  cannot  be  so  considered.  In  any  event  we  cannot  consider 
the  first,  second,  third,  and  fourth  assignments  of  error  because,  in 
view  of  the  fact  that  complainants  had  been  accorded  four  separate 
opportunities  to  redeem,  we  cannot  say  that  in  refusing  the  applica- 
tion to  file  a  supplemental  bill  the  court  was  guilty  of  any  gross  abuse 
of  discretion.  By  this,  however,  we  do  not  intimate  that  the  District 
Court  was  in  error  at  all  in  his  rulings.  This  disposes  of  the  first  four 
assignments  of  error. 

[2]  Turning  now  to  the  seventh  and  eighth  assignments,  which  are 
in  relation  to  the  petition  for  rehearing,  Mr.  Justice  Field,  in  Giant 
Powder  Co.  v.  Cal.  Vigorit  Powder  Co.  (C.  C.)  5  Fed.  197,  said:  "Re- 
hearings  are  then  granted  *  *  *  only  upon  such  grounds  as 
would  authorize  a  new  trial  in  an  action  in  law."  Bearing  this  in 
mind,  it  has  been  so  long  settled  that  the  ruling  on  a  motion  for  a  new 
trial  cannot  be  reviewed  in  an  appellate  court  as  to  scarcely  require 
the  citation  of  authorities.  Arkansas  Valley  Land  &  Cattle  Co.  v. 
Mann,  130  U.  S.  69,  9  Sup.  Ct.  458,  32  L.  Ed.  854;  Wright  v.  Hol- 
lingsworth,  1  Pet.  165,  7  L.  Ed.  96;  United  States  v.  Buford,  3  Pet. 
12,  7  L.  Ed.  585 ;  Philip  Schneider  Brewing  Co.  v.  American  Ice  Ma- 
chine Co.,  77  Fed.  138,  23  C.  C.  A.  89. 

It  follows  that  these  assignments,  Nos.  7  and  8,  cannot  be  consid- 
ered. 

[3]  Turning  now  to  the  fifth,  it  was  expressly  stipulated  between 
the  parties  that : 

"UDder  no  condition  or  circumstance  shall  the  time  to  exercise  said  option 
to  repurchase  said  property  be  extended  beyond  the  first  of  October,  1912,  nor 
shall  a  further  extension  or  a  right  to  repurchase  said  property  under  said  op- 
tion be  asked  or  sought  in  any  way  or  form  whatsoever." 

And  further: 

"A  failure  on  the  part  of  the  said  complainants  to  exercise  their  right  to 
repurchase  the  property  under  the  terms  and  conditions  as  herein  provided, 
shall  ipso  facto  operate  as  a  dismissal  of  this  action  and  they  shall  be  forever 
barred  from  instituting  or  prosecuting  any  other  suit  or  action  relative  to  the 
subject-matter  herein  or  growing  out  of  or  connected  with  the  same." 

There  is  no  rule  in  equity  that  the  court  shall  in  its  decree  find  all 
the  facts  necessary  to  sustain  the  decree  except  where,  as  in  Peirsoll 
V.  Elliott,  6  Pet.  95,  8  L.  Ed.  332,  in  the  absence  of  a  finding  of  facts, 
it  would  be  impossible  to  tell  what  the  decree  in  fact  meant. 

Turning  now  to  the  sixth  and  ninth  assignments,  the  evidence  upon 
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which  the  court  acted  is  not  before  us,  nor  is  there  anything  to  show 
there  was  any  such  evidence,  but  if  the  evidence  failed  to  show  that 
complainants  had  paid  the  money  required  by  October  1st,  then  under 
the  express  terms  of  the  stipulation  just  quoted  the  bill  was  to  be  dis- 
missed. 

There  is  no  error  apparent,  and  the  decree  of  the  District  Court  is 
affirmed. 


(216  Fed.  13) 

RYAN  et  al.  v.  ITNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  6,  1914.    On  Rehearing, 

June  3,  1914.) 

No.  1975. 

1.  Criminal  Law  (§  673*) — Offenses — State  and  National  Jurisdiction — 

kvidence. 

Where  certain  members  of  a  labor  union  were  indicted  for  conspiracy 
to  commit  a  crime  against  the  United  States,  to  wit,  the  transportation 
in  Interstate  commerce  of  dynamite  and  nitroglycerin  in  passenger  cars 
and  trains,  to  be  used  In  blowing  up  buildings  and  works  constructed  by 
*'open  shop"  concerns,  and  in  transporting,  aiding,  and  abetting  the  trans- 
portation of  such  substances,  In  violation  of  the  federal  statutes,  evi- 
dence of  a  chain  of  explosions  throughout  the  United  States,  alleged  to 
have  occurred  by  means  of  dynamite  and  nitroglycerin  so  transported, 
while  admissible  as  circumstantial  evidence  to  support  the  charges  speci- 
fied in  the  indictments,  should  be  limited  to  that  purpose;  since  the  of- 
fenses Involved  in  the  explosions  themselves  were  offenses  against,  and 
punishable  only  under,  the  laws  of  the  states  by  the  state  courts. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1597, 1872- 
1876;   Dec  Dig.  5  673.*] 

2.  Chimin  AL  Law  (§  1167*) — Appeal — Indictment — Diffebent  Counts — Ob- 

jections. 

Where  sentences  under  several  counts  of  an  indictment  for  imprison- 
ment within  the  term  fixed  by  statute  are  made  to  run  concurrently,  and 
one  of  the  counts  is  good,  it  is  immaterial  that  the  others  are  defective. 

[Kd.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  3101,  3103- 
3106;    Dec.  Dig.  {  1167.*] 

3.  Conspihact  (§  27*) — Statutoby  Offense — Elements — Success. 

**Conspiracy"  to  commit  a  crime  against  the  United  States  denounced 
by  Rev.  St  S  5440  (Cr.  Code  [Act  March  4,  1909,  c.  321,  35  Stat  109©; 
U.  S.  Comp.  St  Supp.  1911,  p.  1600]  §  37)  is  distinguished  from  the  com- 
mon-law ^offense,  in  that  it  requires  for  completion  and  conviction  that 
one  or  more  of  the  conspirators  do  any  act  to  effect  the  object  of  the 
conspiracy,  and,  when  so  carried  forward  by  any  overt  act,  it  constitutes 
an  offense  entirely  irrespective  of  its  success,  or  of  the  ultimate  objects 
sought  to  be  accomplished  by  conspiring,  and  the  conspiracy  so  denounced 
may  either  Intend  and  be  accomplished  by  one  or  several  acts  which  com- 
plete the  offense,  or  it  may  be  made  by  the  parties  a  continuing  con- 
spiracy for  a  course  of  conduct  In  violation  of  law  to  effect  its  purposes. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent.  Dig.  §§  38,  39 ;  Dec. 
Dig.  S  27.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1454-1461; 
vol.  8,  p.  7613.] 

CoNsPiBACY  (§  43*)— Continuing  Conspibact — Indictment — Tbanspobta- 
TioN  of  Explosives — Fedebal  Offenses. 

An  Indictment  charged  that  certain  defendants  named,  on  December  1, 
1906,  conspired  with  others  to  commit  an  offense  against  the   United 

•For  other  eases  tee  same  topic  A  8  nvmbbb  In  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe«» 
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States,  to  wit,  to  transport  dynamite  and  nitroglycerin  in  interstate  com- 
merce in  vehicles  used  by  common  carriers  in  transporting  passengers  by 
land  for  hire.  It  then  averred  that  such  carriage  was  not  within  the  ex- 
ceptions named  in  Cr.  Code,  §  232  et  seq.,  and  that  the  conspiracy  was 
continuously  in  existence  and  in  process  of  execution  throughout  all  the 
time  from  and  after  December  1,  1906,  and  at  all  of  the  times  men- 
tioned in  the  indictment,  and  particularly  at  the  time  of  the  commission 
of  each  of  the  overt  acts  subsequently  set  forth.  Overt  acts  were  then 
averred  In  furtherance  of  the  conspiracy  and  to  carry  out  Its  objects,  with 
specifications,  alleged  to  have  been  committed  by  the  different  defendants, 
the  first  committed  January  20,  1908,  and  the  last  August  27,  1911.  Held, 
that  such  Indictment  averred  a  continuing  conspiracy  to  commit  a  con- 
tinuous offense  against  the  United  States  In  the  carriage  of  prohibited 
explosives  as  described. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  Dig.  §§  79,  80,  84-99; 
Dec.  Dig.  S  43.*] 

5.  Conspiracy  (§  28*) — Crimes  Against  United  States — Purpose  of  Con- 

spiracy. 

Where  defendants  were  indicted  for  conspiracy  to  commit  an  offense 
against  the  United  States,  to  wit,  the  transportation  of  explosives  in  in- 
terstate commerce  in  passenger  cars  and  trains,  in  violation  of  Cr.  Code, 
f  232  et  seq.,  and  the  carriage  of  such  explosives  as  charged  was  made 
the  subject-matter  of  the  conspiracy  In  any  measure.  Its  violation  of  the 
federal  statutes  would  establish  a  basis  for  a  conspiracy  to  commit  an  of- 
fense against  the  United  States  In  violation  of  Cr.  Code,  §  37,  Irrespective 
of  the  fact  that  the  ulthnate  purpose  of  such  transportation  was  to  de- 
stroy '*open  shops"  steel  construction  In  the  various  states — an  object  not 
within  federal  cognizance. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  §§  40,  41 ;  Dec. 
Dig.  §  28.*1 

6.  Criminal  Law  (§  150*) — Continuing  Conspiracy — Limitations. 

Where  defendants  were  charged  with  conspiracy  to  commit  a  crime 
against  the  United  States,  to  wit,  the  transportation  of  prohibited  ex- 
plosives In  passenger  cars  and  trains  in  interstate  commerce,  in  violation 
of  Cr.  Code,  §§  37,  232,  et  seq.,  and  the  first  overt  act  was  alleged  to  have 
occurred  January  20,  1908,  and  the  last  August  27,  1911,  and  the  indict- 
ments were  filed  February  6,  26,  1912,  the  prosecution  was  not  barred  by 
limitations. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  274,  275 ; 
Dec.  Dig.  S  150.*] 

7.  Conspiracy  (§  28*) — To  Commit  Crime — Explosives— Transportation  in 

Interstate  Commerce — Statutes — Alteration. 

Where  defendants  were  indicted  for  conspiracy  to  commit  an  offense 
against  the  United  States,  to  wit,  the  transportation  of  dynamite  and 
nitroglycerin  in  interstate  commerce  in  passenger  trains  and  cars,  con- 
tinuously from  and  after  December  1,  1906,  and  the  first  overt  act  was 
alleged  to  have  been  committed  January  20,  1908,  and  the  last  August  27, 
1911,  it  was  sufiSdent  to  sustain  a  conviction  that  the  carriage  of  nitro- 
glycerin had  been  continuously  prohibited  since  Act  July  3,  1866,  c.  162, 
§  1,  14  Stat  81,  as  preserved  In  Rev.  St.  1874,  §  5353  (U.  S.  Comp.  St. 
1901,  p.  3637),  re-enacted,  with  dynamite  expressly  named  as  one  of  the 
prohibited  explosives  In  Act  May  30,  1908,  c.  234,  §§  1,  4,  5,  35  Stat  554, 
555,  and  Cr.  Code,  §§  232,  235;  It  being  immaterial  that  dynamite  was 
not  expressly  named  In  the  earlier  enactments  in  force  at  the  date  of 
the  inception  of  the  conspiracy,  nor  was  It  material  that  Rev.  St  §  5353, 
had  been  amended  both  In  respect  of  additional  enumerations  and  the 
punishment  for  the  ofl'enses,  since  such  changes  could  not  affect  the  un- 

*For  other  cases  see  sajne  topic  &  S  numbeb  in  Dec.  Jt  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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lawfulness  of  the  undertaking  for  the  carriage  of  nitroglycerin  as  averred 
In  the  primary  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  ff  40,  41;  Dec. 
Dig.  §  28.*] 

8.  Conspiracy  (§  43*) — Offenses  Against  United  States — ^Tbanspobtation 

OF  Dynamite  and  Nitboglycebin — Evidence. 

Where  defendants  were  charged  with  a  continuing  conspiracy  to  trans^ 
port  nitroglycerin  and  dynamite  in  passenger  trains  and  cars  in  interstate 
commerce,  beginning  on  December  1,  1900,  the  last  overt  act  having  been 
committed  August  27,  1911,  it  was  not  necessary  for  the  government  to 
prove  extension  of  the  conspiracy  to  the  transportation  of  dynamite  after 
May  30,  1908,  when  Rev.  St  §  5353,  prohibiting  the  transportation  of  ex- 
plosives in  interstate  commerce,  was  amended  to  include  dynamite,  though 
such  proof  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  Dig.  {{  79,  80,  84-99; 
Dec.  Dig.  §  43.*] 

9.  Explosives  (§  2*) — Tbanspobtation — ^Intebstatk  Commebce — Statutes — 

Application. 

Cr.  Code,  §§  232,  235,  prohibiting  the  transportation  of  nitroglycerin, 
dynamite,  etc.,  on  passenger  trains  and  cars  in  interstate  commerce,  were 
not  limited  to  common  carriers,  but  extended  as  well  to  passengers,  or 
persons  traveling  on  trains;  the  intention  being  to  prohibit  the  carriage 
in  any  manner  of  the  explosives  named  on  passenger  trains  engaged  in 
interstate  commerce,  in  a  "vehicle**  thereof  carrying  passengers  for  hire, 
including  the  carriers,  their  employes,  or  any  person  traveling  on  such 
vehicle. 

[Ed.  Note.— For  other  cases,  see  Explosives,  Cent.  Dig.  §  1;  Dec.  Dig. 
§2.*] 

10.  Explosives  (§  5*) — Tbanspobtation  in  Intebstate  Commebce — Offenses 
— Indictment. 

Counts  of  an  indictment  charging  that  certain  defendants  named,  un- 
lawfully, knowingly,  willfully,  and  feloniously  did  then  and  there  trans- 
port and  carry  dynamite  and  nitroglycerin  in  a  vehicle,  to  wit  and  felo- 
niously alleged  in  different  counts  as  a  passenger  car  or  passenger  train, 
and  that  other  defendants  were  alders  and  abettors  therein,  sufficiently 
aUeged.a  violation  of  Cr.  Code,  §  232,  prohibiting  such  transportation. 

[Ed.  Note. — For  other  cases,  see  Explosives,  Cent  Dig.  §  2;  Dec.  Dig. 
«  5.*] 

11.  Cbiminal  Law  (§  619*) — Sepabate  Counts  in  Indictments — Diffebent 
Offenses — Consolidation  fob  Tbial. 

Where  counts  of  several  indictments  charged  a  conspiracy  to  commit  a 
crime  against  the  United  States,  to  wit  the  transportation  of  dynamite 
and  nitroglycerin  in  Interstate  commerce  in  passenger  cars  or  trains,  and 
other  counts  charged  defendants  either  as  principals  or  alders  and  abet- 
tors with  so  transporting  dynamite  and  nitroglycerin  In  interstate  com- 
merce in  such  cars,  or  trains,  such  offenses  were  separate  and  distinct 
and  not  Interdependent,  nor  susceptible  of  proof  by  the  same  evidence, 
and  hence  a  consolidation  of  the  indictments  for  trial  was  properly  or- 
dered and  was  not  objectionable  as  carving  several  offenses  out  of  one. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  1376;  Dec. 
Dig.  I  619.? 

Consolidation  of  and  trial  of  Indictments  together,  see  note  to  Dolan 
V.  United  States,  69  C.  C.  A.  287.] 

12.  Cbiminal  Law  (§  195*) — Jeopabdt — Fobmeb  Tbial  fob  Same  Offense. 

Whether  a  conviction  or  acquittal  on  one  indictment  is  a  bar  to  a  sen- 
tence or  conviction  on  another  depends,  not  on  whether  a  defendant  has 
before  been  tried  for  the  same  act,  but  whether  he  has  been  put  in 
jeopardy  for  the  same  offense,  since  a  single  act  may  constitute  an  of- 
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fense  against  two  statutes,  and,  if  each  requires  proof  of  an  additional 
fact  which  the  other  does  not,  an  acquittal  or  conviction  under  either  will 
not  exempt  the  defendant  from  prosecution  and  punishment  under  the 
other. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f {  382,  383 ; 
Dec.  Dig.  §  195.*] 

13.  Criminal  Law  (§  1036*) — Appeal — Questions  Not  Raised  at  Tbial. 

An  objection  to  the  testimony  of  a  witness  not  raised  at  the  trial  can- 
not be  considered  on  a  writ  of  error. 

[Ed.  Note.--For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1631-1640, 
2639-2641;    Dec.  Dig.  §  1036.*] 

14.  Criminal  Law  (§  508*) — Testimony  op  Codefendant — Competency. 

Codefendants  who  had  pleaded  guilty  were  competent  to  testify  for  the 
government  against  their  codefendants  in  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  1099-1123 ; 
Dec.  Dig.  f  608.*] 

15.  Conspiracy  (§  47*) — Offenses  Against  United  States — Interstate  Com- 
merce— ^Transportation  of  Explosives — Evidence. 

In  a  prosecution  for  conspiracy  to  commit  a  crime  against  the  United 
States,  to  wit,  the  transportation  in  interstate  commerce  in  passenger 
trains  or  cars  of  nftroglycerin  and  dynamite  in  violation  of  Cr.  Code,  §§ 
37,  232,  et  seq.,  and  for  transporting,  aiding,  and  abetting  in  such  trans- 
portation of  nitroglycerin  and  dynamite,  evidence  held  sufficient  to  sus- 
tain a  conviction  of  certain  of  the  defendants,  and  insufficient  to  sustain 
a  conviction  of  certain  others. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  IXg.  §§  105-107 ;  Dec. 
Dig.  §  47.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana ;   Albert  B.  Anderson,  Judge. 

Frank  M.  Ryan  and  twenty-nine  others  were  convicted  of  conspir- 
acy to  commit  a  crime  against  the  United  States,  and  of  transporting, 
aiding,  and  abetting  the  transportation  of  dynamite  and  nitroglycerin 
in  interstate  commerce  in  passenger  trains  and  cars  between  the  sev- 
eral states  of  the  United  States,  and  they  bring  error.  Reversed  in 
part,  and  affirmed  in  part. 

The  following  are  the  instructions  to  the  jury,  given  by  Anderson, 
District  Judge: 

It  is  your  duty  to  observe  and  follow  the  law  as  given  to  you  by  the  court 
♦  ♦  ♦  In  order  that  you  may  the  better  understand  the  case  and  apply  the 
facts  established  by  the  proofs  to  the  law  governing  it,  it  is  proper  that  the 
court  should  give  you  a  brief  explanation  or  definition  of  the  offenses  with 
which  the  defendants  stand  charged. 

Section  5440  of  the  Statutes  of  the  United  States  provides  that  if  two  or 
more  persons  conspire  to  commit  any  offense  against  the  United  States,  and 
one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  conspiracy, 
all  the  parties  to  such  conspiracy  shall  be  liable  to  punishment. 

By  acts  of  Congress  in  force  during  all  the  times  mentioned  in  this  indict- 
ment it  was  made  an  offense  for  any  person  to  transport,  carry,  or  convey 
any  dynamite,  gunpowder,  liquid  nitroglycerin,  or  other  explosive,  between  a 
place  in  one  state  of  the  United  States  and  a  place  or  places  in  another  state 
or  territory  of  the  United  States  on  any  vehicle  of  any  description  operated 
by  a  common  carrier  and  engaged  at  the  time  in  the  transportation  of  pas- 
sengers, unless  such  explosives  so  being  transported  consisted  of  small  arms 
or  ammunition,  munitions  of  war,  signal  devices  intended  to  promote  the 
safety  in  operation  of  said  car  or  train,  or  samples  for  laboratory  examina- 
tion. 
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By  an  order  of  consolidation  tlie  separate  indictments  and  the  various 
counts  thereof  have  been  consolidated  into  one  indictment  consisting  of  52 
counts.  These  coimts  are  very  lengthy,  and  it  is  only  necessary  that  I  refer 
at  this  time  to  the  substance  of  them.  You  will  have  the  indictment  with  you 
when  you  come  to  deliberate  upon  your  verdict,  and  you  can  then  examine 
the  several  counts  upon  which  the  defendants  are  on  trial,  so  far  as  you 
may  find  it  necessary  to  do  so. 

The  counts  of  this  consolidated  indictment  upon  which  the  defendants  are 
on  trial,  are  as  follows : 

The  first  two  counts,  numbered  15  and  20,  charge  in  different  ways  a  con- 
spiracy to  commit  an  offense  against  the  United  States.  The  remaining 
counts,  numbered  63  to  96  both  inclusive,  and  113  to  128  both  inclusive,  each 
charge  one  or  more  of  the  defendants  with  the  unlawful  transportation  of 
liquid  nitroglycerin  or  dynamite  from  a  place  in  one  state  to  a  place  or  places 
in  other  states  of  the  United  States  in  violation  of  law,  and  that  the  other 
defendants  named  in  the  indictment  aided  and  abetted  such  unlawful  trans- 
portation of  explosives. 

Count  15  charges  in  substance  that  the  defendants  on  or  about  the  Ist  day 
of  December,  1906,  did  conspire,  combine,  confederate  and  agree  together  and 
with  certain  divers  other  persons  whose  names  are  unknown  to  the  grand 
jurors,  to  commit  an  offense  against  the  laws  of  the  United  States  defined 
and  made  punishable  by  the  laws  of  the  United  States,  to  wit,  to  transport, 
carry,  and  convey  explosives,  to  wit,  dynamite  and  nitroglycerin,  between  a 
place  in  one  state  of  the  United  States  and  places  in  other  states  of  the 
United  States,  upon  and  in  vehicles  then  and  there  used  and  employed  in 
transporting  passengers  by  land  from  state  to  state,  said  vehicles  being  then 
and  there  engaged  in  the  transportation  of  passengers  for  hire,  and  said  vehi- 
cles being  operated  by  common  carriers  in  the  transportation  of  passengers 
by  land;  that  said  dynamite  and  nitroglycerin  was  not,  nor  was  any  part 
thereof,  then  and  there  Intended  to  be  small  arms  or  ammunition,  or  fuses, 
torpedoes,  rockets,  or  other  signal  device  or  devices  Intended  to  promote  the 
safety  of  operation  of  said  or  any  passenger  car  or  train,  nor  was  the  same 
intended  to  be  a  sample  for  laboratory  examination,  nor  was  the  same  in- 
tended to  be  a  munition  of  war  by  the  defendants ;  that  said  conspiracy  was 
continuously  in  existence  throughout  all  the  time  from  and  after  the  1st  day 
of  December,  1906,  and  at  all  times  in  the  indictment  mentioned,  and  particu- 
larly at  the  time  of  the  commission  of  each  of  the  overt  acts  In  said  indict- 
ment set  forth.  This  count  of  the  indictment  then  specifies  as  overt  acts,  or 
acts  done  In  furtherance  of  the  conspiracy  and  to  carry  into  effect  its  object 
and  purpose,  the  writing,  mailing,  and  delivery  of  certain  letters  by  various 
defendants,  and  various  acts  done  by  certain  of  the  defendants  aside  from  the 
actual  unlawful  transportation  of  explosives,  which  acts  are  charged  to  have 
been  committed  and  done  in  furtherance  of  the  conspiracy  and  to  effect  its 
object  and  purpose. 

Count  20  is  substantially  the  same  as  count  15,  except  that  the  specific 
places  to  and  from  which  the  explosives  were  to  be  Illegally  transported  In 
pursuance  of  the  conspiracy  and  the  acts  of  Congress  prohibiting  such  trans- 
portation are  specifically  named. 

The  next  34  counts,  being  counts  63  to  96  both  Inclusive,  charge  17  separate 
and  distinct  transportations  of  liquid  nitroglycerin  In  violation  of  the  stat- 
ute by  Ortle  E.  McManlgal,  John  J.  McNamara,  and  James  B.  McNamara,  or 
one  or  more  of  them,  and  all  the  other  defendants  are  charged  as  aiders 
and  abettors  In  such  violations  of  the  statute.  The  several  acts  of  trans- 
portation are  charged  In  separate  counts  in  two  different  ways,  namely:  In 
17  of  the  34  counts  it  is  charged  that  a  passenger  car  was  the  vehicle  upon 
and  In  which  the  liquid  nitroglycerin  was  carried  from  state  to  state,  while 
In  the  remaining  17  counts  It  Is  charged  that  the  vehicle  used  was  a  pas- 
senger train. 

The  remaining  16  counts,  being  counts  113  to  128  both  Inclusive,  relate  to 
the  transportation  of  dynamite,  and  charge  In  separate  counts  In  two  differ- 
ent ways,  namely,  upon  a  passenger  car  as  the  vehicle,  and  upon  a  passenger 
train  as  the  vehicle,  eight  separate  transportations  of  dynamite  In  violation  of 
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the  statute,  by  Ortie  E.  McManigal,  John  J.  McNamara,  and  James  B.  Mc- 
Namara,  or  one  or  more  of  them,  and  all  the  other  defendants  are  charged  as 
aiders  and  abettors. 

The  charge  in  the  first  two  counts  of  this  indictment,  as  consolidated, 
namely,  in  counts  15  and  20,  is  such  a  conspiracy  as  is  made  punishable  by 
section  5440,  namely,  a  conspiracy  to  commit  an  offense  against  the  United 
States,  which  offense  is  the  transportation  of  dynamite  and  nitroglycerin 
from  state  to  state  upon  a  yehicle  operated  at  the  time  of  such  transportation 
by  a  common  carrier  in  the  transportation  of  passengers,  contrary  to  the 
statute  of  the  United  States.  The  questions  to  be  determined  upon  this 
branch  of  the  case  are:  First,  was  the  alleged  conspiracy  formed  by  any 
two  or  more  of  the  defendants  to  willfully  and  unlawfully  transport,  carry, 
and  convey  dynamite  and  nitroglycerin  upon  passenger  trains  or  cars  oper- 
ated by  a  common  carrier,  from  a  place  in  one  state  to  a  place  or  places  In 
another  state  or  states?  Second,  if  such  conspiracy  was  formed,  did  any  or 
either  of  the  parties  thereto,  with  intent  to  effect  the  object  of  the  conspiracy, 
do  either  or  any  of  such  of  the  acts  charged  in  the  indictment  as  constituting 
acts  to  carry  into  effect  such  object?  Third,  if  you  find  that  such  conspiracy 
was  formed,  and  that  any  one  of  the  parties  to  the  conspiracy  intentionally 
did  any  act  to  effect  its  purpose  and  object,  then  the  further  question  for  you 
to  determine  is :  What  ones  of  the  defendants  now  on  trial,  if  any,  were  par- 
ties to  the  conspiracy  either  at  the  time  of  its  formation,  or  became  parties 
thereto  at  any  time  during  the  continuance  of  the  conspiracy? 

A  "conspiracy"  is  formed  when  two  or  more  persons  agree  to  do  an  unlaw- 
ful act ;  in  other  words,  when  they  combine  to  accomplish,  by  their  united  ac- 
tion, a  criminal  or  unlawful  purpose,  or  some  purpose  not  in  itself  criminal 
or  unlawful,  by  criminal  or  unlawful  means ;  and  the  offense  is  complete  when 
one  or  more  of  the  parties  so  agreeing  together  does  any  act  to  effect  the  ob- 
ject of  the  conspiracy.  If  two  or  more  persons  agree  together  that  they  will 
commit  a  certain  offense  against  the  United  States,  as  that  of  transporting, 
carrying,  and  conveying  dynamite,  and  liquid  nitroglycerin  from  one  state  to 
another  upon  passenger  trains  or  cars  engaged  at  the  time  in  the  carrying 
of  passengers,  contrary  to  the  statutes  of  the  United  States,  and  one  or  more 
of  the  persons  so  agreeing  does  any  act  to  effect  the  object  of  such  agreement, 
they  are  all  guilty  of  the  offense  of  conspiracy. 

To  constitute  a  "conspiracy"  it  is  not  necessary  that  two  or  more  persons 
should  meet  together  and  enter  into  an  explicit  or  formal  agreement  for  an 
unlawful  scheme,  or  that  they  should  directly,  in  words  or  in  writing,  state 
what  the  unlawful  scheme  is  to  be,  or  the  details  of  the  plan  or  means  by 
which  the  unlawful  combination  is  to  be  made  effective.  It  is  sufficient  iif 
two  or  more  persons,  in  any  manner,  or  through  any  contrivance  come  to  a 
mutual  understanding  to  accomplish  the  common  and  unlawful  design.  Where 
an  unlawful  end  is  sought  to  be  effected,  and  two  or  more  persons,  actuated 
by  a  common  purpose  of  accomplishing  that  end,  work  together  in  further- 
ance of  the  unlawful  scheme,  such  persons  become  conspirators,  although  the 
part  which  any  one  of  them  is  to  take  in  the  conspiracy  is  a  subordinate  one, 
or  is  to  be  executed  at  a  remote  distance  from  the  other  conspirators. 

In  determining  the  question  of  the  existence  of  a  conspiracy,  you  will  take 
into  consideration  the  relation  of  the  parties  to  one  another,  their  personal 
and  business  association  with  each  other,  and  all  the  facts  in  evidence  that 
tend  to  show  what  transpired  between  them  at  or  before  the  time  of  the  al- 
leged combination  as  well  as  the  acts  performed  by  each  party  subsequent  to 
such  alleged  combination  in  respect  to  the  subject-matter  of  the  alleged  con 
splracy ;  and  from  these  facts  and  circumstances  you  will  determine  whether 
a  combination  in  fact  existed,  and  whether  such  combination  was  illegal  in  its 
inception,  or  became  illegal  at  any  subsequent  time. 

A  conspiracy  is  rarely,  if  ever,  proved  by  positive  testimony.  W*hen  a  crime 
of  high  magnitude  Is  about  to  be  committed  by  a  combination  of  individuals, 
they  do  not  act  openly,  but  covertly  and  secretly.  The  purpose  of  the  com- 
bination is  known  only  to  those  who  enter  into  it,  and  their  guilt  can  gen- 
erally be  proved  only  by  circumstantial  evidence.  The  common  design  is  of 
the  essence  of  the  charge,  and  this  may  be  made  to  appear  when  the  def end- 
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ants  steadily  pursue  the  same  object,  whether  acting  separately  or  together, 
by  common  or  different  means,  all  leading  to  the  same  unlawful  result 

In  determining  the  question  of  the  formation  or  existence  of  the  conspiracy, 
the  acts  and  declarations  of  the  persons  accused  may,  among  other  circum- 
stances, be  considered  by  you.  Statements  of  one,  and  in  some  instances  of 
two  or  more  of  the  defendants  in  the  absence  of  the  other  defendants,  and 
conversations  with  some  of  the  witnesses  on  the  part  of  one  or  more  of  the 
defendants  in  the  absence  of  the  others,  have  been  given  in  evidence.  The 
individual  letters  and  telegrams  of  different  defendants  have  also  been  intro- 
duced. These  declarations,  statements,  and  communications  tend  to  show  the 
e^stence  of  the  alleged  conspiracy  and  the  alleged  connection  of  the  persons 
making  the  same  therewith.  Acts  or  declarations  of  individual  defendants  are 
not  to  be  considered  by  you  as  affecting  any  other  defendant,  unless  you  find 
from  the  evidence  the  existence  of  such  consipracy,  that  such  other  defendant 
was  a  member  thereof,  and  that  such  acts  were  done  and  such  declarations 
were  made  in  pursuance  of  the  common  purpose  set  out  in  the  indictment  and 
to  effectuate  the  same.  The  same  rule  applies  to  the  acts  and  declarations  of 
persons,  if  any,  who  may  be  shown  by  the  evidence  to  have  joined  in  the 
conspiracy,  but  who  are  not  named  as  defendants  in  the  indictment 

To  constitute  the  offense  of  "conspiracy"  which  is  made  punishable  by  the 
statute,  there  must  be  not  only  the  conspiring  together  by  the  parties,  but 
the  formation  of  the  conspiracy  must  be  followed  by  an  act  done  by  one  or 
more  of  the  parties  to  the  conspiracy  to  effect  its  object  So,  if  you  should 
find  that  the  defendants  or  some  of  them  conspired  together,  as  charged  in 
the  indictment,  to  commit  the  offense  of  unlawfully  transporting  dynamite 
and  nitroglycerin  from  state  to  state  upon  passenger  trains  or  cars,  you  will 
then  inquire  whether  the  defendants  or  either  of  them  did  any  of  the  acts 
charged  in  the  indictment  as  constituting  acts  to  effect  the  object  of  the  con- 
spiracy. 

The  act  must  be  one,  you  will  observe,  to  effect  the  object  of  the  conspiracy. 
It  must  not  be  one  of  a  series  of  acts  constituting  the  agreement,  or  the  con- 
spiring together,  but  it  must  be  a  subsequent,  independent  act  following  a 
completed  agreement,  and  done  to  carry  into  effect  the  object  of  the  combina- 
tion. Such  acts  constitute  what  are  known  as  overt  acts  in  the  law  of  con- 
spiracy. 

Various  kinds  of  overt  acts  are  alleged  in  the  two  conspiracy  counts  to 
have  been  performed  by  one  or  more  of  the  parties  to  the  conspiracy  to  carry 
the  object  of  the  conspiracy  into  execution  and  effect,  including  correspond- 
ence passing  between  parties  to  the  alleged  conspiracy,  the  procurement  by 
purchase  and  otherwise  of  dynamite  and  nitroglycerin,  the  purchase  of  carry- 
ing cases  and  boxes,  the  renting  and  procurement  of  storage  places  and  the 
storage  therein  of  large  quantities  of  dynamite  and  nitroglycerin. 

The  question  upon  this  part  of  the  case  is:  Were  any  of  these  acts  done 
by  any  or  either  of  the  defendants,  and,  if  so,  were  they  acts  to  carry  into 
effect  a  conspiracy  formed  by  the  defendants  to  transport,  carry,  and  convey 
dynamite  and  nitroglycerin  from  one  state  to  another  upon  passenger  cars  or 
trains,  contrary  to  the  statute  of  the  United  States? 

If  you  find  that  a  conspiracy  existed,  as  alleged  in  the  Indictment,  and  that 
some  one  or  more  of  the  overt  acts  were  committed,  as  alleged,  the  question 
then  follows :  Were  the  defendants  on  trial,  or  some  of  them,  connected  with 
that  conspiracy  as  parties  thereto?  Mere  passive  knowledge  of  the  illegal  ac- 
tion of  others  is  not  sufladent  to  show  couiplicitly  in  the  conspiracy.  Some 
active  participation  is  necessary.  Co-operation  in  some  form  must  be  shown. 
There  must  be  intentional  participation  in  the  transaction  with  a  view  to  the 
furtherance -of  the  common  design  and  purpose.  To  establish  the  connection 
of  either  of  the  defendants  with  the  conspiracy,  such  connection  must  be 
shown  by  facts  or  circumstances,  independent  of  the  declarations  of  others; 
that  is,  by  his  own  acts,  conduct,  or  declarations.  And  until  this  fact  is  thus 
established  he  is  not  bound  by  the  declarations  or  statements  of  others.  The 
principle  of  law  and  rule  of  evidence  is  that  when  once  a  conspiracy  or  com- 
bination is  established,  and  a  defendant  is  shown  by  independent  evidence  to 
be  a  party  thereto,  then  he  is  bound  by  the  acts,  declarations,  and  statements 
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of  his  co-oonspirators  done  and  made  in  furtherance  of  the  conspiracy,  he- 
cause  in  that  event  each  is  deemed  to  assent  to  or  command  what  is  done 
by  any  other  in  furtherance  of  the  common  object  Where  a  .body  of  men  as- 
sume the  attribute  of  individuality,  whether  for  commercial  business  or  the 
commission  of  a  crime,  the  combination  is  bound  by  the  acts  of  one  of  its 
members,  in  carrying  out  the  design. 

So,  in  considering  the  testimony  given  as  to  the  acts,  declarations,  and 
statements  of  either  one  of  the  defendants  when  other  defendants  were  not 
present,  you  are  to  understand  that  that  testimony  was  submitted  to  you  for 
the  purpose  of  showing  in  the  first  instance  that  there  was  a  conspiracy 
formed  and  existing,  and  that  the  person  or  persons  making  the  declarations, 
statements,  or  communications  were  parties  to  it;  that  the  alleged  connec- 
tion of  any  one  of  the  defendants  with  the  alleged  conspiracy,  if  any  existed, 
must  be  shown  by  facts  or  circumstances  independent  of  statements  of  other  de- 
fendants in  his  absence;  and  that,  when  once  that  connection  is  thus  shown, 
then  he  becomes  affected  and  bound  by  the  declarations  and  acts  of  other  par- 
ties to  the  conspiracy,  if  any,  made  and  done  in  furtherance  of  the  common 
enterprise  and  during  his  connection  therewith. 

It  was  not  unlawful  for  the  structural  iron  workers  to  organize  the  union 
to  which  they  belong.  It  is  not  unlawful  for  the  defendants  to  be  members 
of  that  or  any  other  labor  organization.  Men  have  the  right  to  use  their  com- 
bined power  through  such  organizations  to  advance  their  interests  in  any 
lawful  way ;  but  they  have  no  right  to  use  this  power  in  the  violation  of  the 
law.  Organized  labor  is  not  on  trial  here,  nor  is  the  right  of  labor  to  or- 
ganize in  issue ;  but  members  of  labor  organizations  owe  the  same  obedience 
to  the  law  and  are  liable  to  the  same  pimibhment  for  its  violation  as  persons 
who  are  not  members  of  such  organizations. 

The  defendants  are  not  on  trial  for  causing  the  various  explosions,  and  the 
consequent  loss  of  life  and  property  throughout  the  United  States,  shown  by 
the  evidence.  They  are  on  trial  for  the  offenses  charged  in  the  indictment. 
Evidence  of  these  explosions, .  together  with  the  facts  and  circumstances  sur- 
rounding them,  were  permitted  to  go  in  evidence  before  you,  because  they  tend 
to  show  the  community  of  purpose,  the  concert  of  mind  and  action,  which  is 
an  essential  ingredient  of  the  offenses  charged,  and  they  should  be  considered 
by  you  upon  that  issue  alone. 

The  evidence  in  this  Case  shows  that  in  August,  1905,  there  was  a  contro- 
versy between  the  International  Association  of  Bridge  and  Structural  Iron 
Workers  and  the  American  Bridge  Company  over  the  open  and  closed  shop 
question;  that  in  said  month  of  August,  1905,  the  International  declared  a 
general  strike  against  the  American  Bridge  Company;  and  that  this  strike 
has  never  been  settled.  If  you  find  from  the  evidence  that,  in  order  to  carry 
out  the  purposes  of  the  International,  the  defendants,  or  two  or  more  of  them, 
entered  into  a  conspiracy  to  destroy  with  dynamite  and  nitroglycerin  the  . 
property  of  the  American  Bridge  Company  and  other  open  shop  concerns,  or 
the  structures  which  they  were  erecting  in  various  states  of  the  Union,  and 
if  you  find  that  such  conspiracy  to  destroy  such  property  included  as  a  neces- 
sary step  in  the  accomplishment  of  such  destruction  the  unlawful  transporta- 
tion of  dynamite  and  nitroglycerin  upon  the  vehicles  of  common  carriers  en- 
gaged at  the  time  in  the  transportation  of  passengers,  from  a  place  In  one 
state  to  a  place  or  places  In  another  or  other  states  of  the  United  States,  and 
if  you  further  find  that  such  destruction  of  property  was  accomplished  by  ex- 
plosions of  dynamite  and  nitroglycerin  in  various  places  throughout  the  United 
States,  and  that  the  dynamite  and  nitroglycerin  with  which  such  explosions 
were  produced  were  as  a  matter  of  fact  transported  from  state  to  state  In 
suit  cases  and  carrying  cases  upon  the  vehicles  of  common  carriers,  engaged 
at  the  time  in  the  carrying  of  passengers,  as  averred,  then  you  will  be  au- 
thorized tt)  find  that  a  conspiracy  was  formed  to  transport  dynamite  and  nitro- 
glycerin unlawfully,  as  charged  in  the  indictment 

The  indictment  charges  a  continuing  conspiracy.  The  law  considers  that, 
whenever  any  of  the  co-consplrators  does  any  act  to  effectuate  the  common 
design,  the  parties  to  the  conspiracy  renew,  or,  to  speak  more  properly,  they 
continue,  their  agreement,  and  this  agreement  is  renewed  or  continued  as  to 
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all  whenever  any  one  of  them  does  an  act  In  furtherance  of  their  common 
design:  Any  person  who,  after  a  conspiracy  is  formed,  and  who  Imows  of 
its  ^stence,  Joins  therein  by  some  act  intentionally  done  in  furtherance  of 
its  object,  becomes  as  much  a  party  thereto  from  that  time  on  as  if  he  had 
originally  conspired. 

The  law  regards  the  act  of  unlawful  combination  and  confederacy  as  dan- 
gerous to  the  peace  of  society,  and  declares  that  such  combination  and  con- 
federacy of  two  or  more  persons  to  commit  crime  requires  an  additional  re- 
straint to  those  provided  for  the  commission  of  the  crime,  and  makes  crim- 
inal the  conspiracy,  with  penalties  and  punishments  distinct  from  those  pre- 
scribed for  the  crime  which  may  be  the  object  of  the  conspiracy.  You  will 
readily  understand  why  this  is  true.  A  conspiracy  becomes  powerful  and  ef- 
fective in  the  accomplishment  of  its  illegal  purpose,  in  proportion  to  the  num- 
bers, power,  and  strength  of  the  combination  to  effect  it  It  is  also  true  that, 
as  it  involves  a  number  in  a  lawless  enterprise,  it  is  proportionally  demoraliz- 
ing to  the  well-being  and  character  of  the  men  engaged  in  it,  and,  as  a  con- 
sequence, to  the  safety  of  the  community  to  which  they  belong. 

I  now  direct  your  attention  to  the  counts  of  the  indictment  charging  viola- 
tions of  the  statute  of  the  United  States  by  the  unlawful  transportation  of 
explosives  from  state  to  state.  The  counts  of  the  consolidated  indictment 
numbered  63  to  96  both  inclusive,  and  113  to  128  both  inclusive,  charge  the 
defendants  who  are  on  trial  with  unlawfully,  knowingly,  willfully,  and  felo- 
niously aiding  and  abetting  Ortie  E.  McManigal,  James  B.  McNamara,  or 
John  J.  McNamara,  one  or  more  of  them,  in  the  unlawful  transportation  of 
explosives  from  state  to  state  upon  passenger  cars  or  passenger  trains,  in 
violation  of  the  statute  of  the  United  States. 

Section  332  of  the  Criminal  Code  provides  as  follows:  "Whoever  directly 
commits  any  act  constituting  an  offense  defined  in  any  law  of  the  United 
States,  or  aids,  abets,  counsels,  commands,  induces,  or  procures  its  commis- 
sion, is  a  principal." 

A  person  accused  is  a  principal  under  this  statute  if  he  directly  commits  the 
crime  charged,  or  aids,  abets,  counsels,  commands,  induces,  or  procures  the 
commission  of  the  crime  charged.  Aiding,  abetting,  counseling,  commanding, 
inducing,  or  procuring  are  affirmative  in  their  character. 

If  the  said  Ortie  E.  McManigal,  or  McManigal  and  James  B.  McNamara, 
or  McManigal  and  John  J.  McNamara,  knowingly  and  purposely,  and  with  the 
intent  charged,  did  the  acts  charged  against  them  in  the  several  counts  of  the 
consolidated  indictment  numbered  63  to  96  both  inclusive,  and  113  to  128 
both  inclusive,  and  the  defendants  who  are  on  trial  before  you,  with  the  like 
intent,  unlawfully  and  knowingly  did  or  said  something  showing  their  con- 
sent to  and  participation  in  the  said  criminal  acts  of  Ortie  E.  McManigal, 
James  B.  McNamara,  and  John  J.  McNamara,  and  contributing  to  their  exe- 
cution, then  you  will  be  justified  in  finding  that  such  defendants  aided  and 
abetted  the  said  McManigal,  James  B.  McNamara,  and  John  J.  McNamara  in 
the  doing  of  said  acts,  and  that  such  defendants  are  guilty  as  principals  upon 
such  count  or  counts  as  you  find  so  proved. 

If  the  defendants,  or  two  or  more  of  them,  entered  into  a  conspiracy,  as  de- 
fined in  that  portion  of  these  instructions  relating  to  that  subject,  to  unlaw- 
fully transport  dynamite  or  nitroglycerin  as  charged,  and  any  one  or  more  of 
the  defendants  thereafter,  in  pursuance  of  such  conspiracy,  unlawfully  trans- 
ported such  dynamite  or  nitroglycerin  as  alleged,  you  would  be  justified  in 
finding  all  the  defendants  who  entered  Into  such  conspiracy  guilty  of  all  such 
transportations  as  took  place  after  they  severally  entered  into  said  conspiracy. 

You  may  find  the  defendants  guilty  upon  all  of  the  counts  of  the  indict- 
ment upon  which  they  are  now  upon  trial,  if  you  are  satisfied  beyond  a  rea- 
sonable doubt  that  the  proofs  justify  it  Or  you  may  find  the  defendants 
guilty  upon  any  one  or  more  of  the  counts  of  the  indictment  and  not  guilty 
upon  the  others.  You  may  find  any  defendant  guilty  or  not  guilty,  or  you 
may  find  one  or  more  of  them  guilty  and  the  others  not  guilty.  Before  you 
can  find  any  of  the  defendants  guilty,  you  must  be  satisfied  of  his  guilt  in 
manner  and  form  as  charged  in  some  one  of  the  counts  of  the  indictment 
upon  which  they  are  on  trial,  beyond  a  reasonable  doubt. 
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Witnesses  have  been  called  In  the  course  of  the  trial  who  have  testified  to 
their  own  participation  in  criminal  practices,  two  of  whom  are  under  Indict- 
ment in  this  court  for  such  practices,  and  have  pleaded  guilty  to  the  charges 
preferred  against  them.  There  has  been  criticism  of  their  testimony,  and  con- 
siderable discussion  in  argument  before  you  as  to  the  weight  to  which  their 
testimony  is  entitled.  The  court  instructs  you  upon  this  subject  that  it  is 
the  settled  rule  in  this  country  that  accomplices  in  the  conamission  of  crime 
are  competent  witnesses,  and  that  the  government  has  the  right  to  use  them 
as  witnesses.  It  is  the  duty  of  the  court  to  admit  their  testimony,  and  that 
of  the  jury  to  consider  it  It  should  be  received  with  caution  and  scrutinized 
with  care.  The  degree  of  credit  which  should  be  given  such  testimony  is  a 
matter  exclusively  within  the  province  of  the  jury.  You  may  as  a  matter  of 
law  convict  a  person  accused  of  a  grave  .crime  upon  the  uncorroborated  testi- 
mony of  an  accomplice.  In  this  case  a  large  amount  of  evidence  has  been  in- 
troduced tending  to  corroborate  the  testimony  of  the  witnesses  Ortie  E.  Mc- 
Manigal  and  Edward  Clark,  and  in  determining  the  weight  which  you  shall 
give  to  the  testimony  of  these  witnesses  you  should  take  into  consideration 
the  facts  and  circumstances  in  evidence  which  tend  to  corroborate  them  upon 
the  material  facts  about  which  they  have  testified.  If  you  find  that  they  are 
substantially  corroborated  by  independent  evidence  with  respect  to  material 
parts  of  their  testimony,  you  should  then  give  their  entire  testimony  such 
weight  as  in  your  opinion  it  deserves. 

The  witness  William  J.  Bums,  while  on  the  witness  stand,  detailed  a  con- 
versation that  he  had  with  the  defendant  Hockin  In  which  he  made  state- 
ments to  Hockin  about  the  defendant  Tveitmoe  having  been  in  prison  and 
having  a  prison  record.  Such  statements  made  by  Bums  are  not  to  be  con- 
sidered by  you  in  any  way  in  determining  the  guilt  or  Innocence  of  the  de- 
fendant Tveitmoe  as  to  the  charge  laid  in  this  indictment 

Some  of  Uie  defendants  have  offered  evidence  before  you  touching  their  good 
character  for  peace  and  quietude.  Evidence  of  this  sort  is  competent  to  be 
taken  into  consideration  by  you  in  determining  the  guilt  or  innocence  of  such 
defendants.  If  such  defendants  have,  in  the  communities  where  they  live, 
by  their  incomings  and  outgoings  among  their  neighbors  built  up  a  good  repu- 
tation among  them  for  peace  and  quietude,  you  should  give  that  fact  such 
weight  as  you  think  it  entitled  to,  taking  into  consideration  all  the  other  facts 
and  circumstances  established  by  the  evidence. 

The  burden  of  proving  each  defendant  guilty,  as  charged,  rests  upon  the 
government,  and  this  burden  does  not  shift  from  it 

The  defendants  are  presumed  to  be  innocent  until  their  guilt  in  manner  and 
form  as  charged  in  some  count  of  the  indictment  is  proved  beyond  a  reasona- 
ble doubt.  To  justify  you  in  returning  a  verdict  of  guilty,  the  evidence  should 
be  of  such  a  character  as  to  overcome  this  presumption  of  innocence,  and  to 
satisfy  each  one  of  you  of  the  guilt  of  the  defendants  as  charged,  to  the  ex- 
clusion of  every  reasonable  doubt.  If  therefore  you  can  reconcile  the  evi- 
dence with  any  reasonable  hypothesis  consistent  with  the  innocence  of  the 
defendants,  it  is  your  duty  to  do  so  and  in  that  case  find  the  defendants  not 
guilty.  And  if,  after  weighing  the  proofs  in  the  light  of  the  presumption  I 
have  mentioned,  you  impartially  and  honestly  entertain  the  belief  that  the  de- 
fendants may  be  innocent  of  the  offenses  charged  against  them,  they  are  en- 
titled to  the  benefit  of  that  doubt,  and  you  should  acquit  the  defendants.  It 
is  not  meant  by  this  that  the  proof  should  establish  their  guilt  to  a  certainty, 
but  merely  that  you  should  not  convict  unless  from  the  evidence  you  find  the 
defendants  guilty  beyond  a  reasonable  doubt.  Speculative  notions  or  possi- 
bilities arising  upon  mere  conjecture,  not  arising  or  deduclble  from  the  proof 
or  from  the  want  of  it,  should  not  be  confounded  with  a  reasonable  doubt 
A  doubt  suggested  by  the  Ingenuity  of  counsel,  or  by  your  own  ingenuity,  not 
legitimately  warranted  by  the  evidence,  or  the  want  of  it,  or  one  born  of  a 
merciful  inclination  to  permit  the  defendants  to  escape  the  penalty  of  the 
law,  or  one  prompted  by  sympathy  for  them  or  those  connected  with  them, 
is  not  what  is  meant  by  a  reasonable  doubt  A  reasonable  doubt,  as  that  term 
is  employed  in  the  administration  of  the  criminal  law,  is  an  honest,  substan- 
tial misgiving,  generated  by  the  proof  or  the  want  of  it ;   that  is,  such  a  state 
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of  the  proof  as  falls  to  convince  your  Judgment  or  conscience,  and  satisfy 
your  reason  of  the  guilt  of  the  accused.  If  the  evidence,  when  carefully  ex- 
amined, weighed,  compared,  and  considered,  produces  In  your  minds  a  settled 
conviction  or  belief  of  the  guilt  of  the  defendants — such  an  abiding  convic- 
tion as  you  would  be  willing  to  act  upon  in  the  most  weighty  and  important 
affali*s  of  your  own  life — ^you  may  be  said  to  be  free  from  any  reasonable 
doubt,  and  may  find  a  verdict  In  accordance  with  that  conviction  or  belief. 

You  are  the  sole  judges  of  the  weight  and  credit  to  be  given  to  the  testi- 
mony of.  the  witnesses.  You  ought  fairly  and  Impartially  to  consider  and 
weigh  all  the  testimony  and  proofs  given  In  the  case.  To  determine  the 
weight  and  credibility  of  the  testimony  of  any  witness,  you  have  a  right  to 
consider  his  bias  or  prejudice,  If  any  Is  shown,  his  interest  or  want  of  inter- 
est In  the  result  of  the  case,  his  intelligence  and  candor,  and  the  knowledge 
which  he  Is  shown  to  possess  touching  the  matters  about  which  he  testifies. 
You  should  especially  look  to  the  Interest  which  the  respective  witnesses  have 
in  the  suit  or  in  its  result.  Where  the  witness  has  a  direct,  personal  Interest 
In  the  result  of  the  suit,  the  temptation  Is  strong  to  color,  pervert,  or  with- 
hold the  facts.  The  law  permits  the  defendants,  at  their  own  request,  to 
testify  In  their  behalf.  Some  of  the  defendants  have  availed  themselves  of 
this  privilege.  Their  testimony  is  before  you,  and  you  must  determine  how 
far  it  is  credible.  The  deep  personal  interest  which  they  may  have  in  the  re- 
sult of  the  suit  should  be  considered  by  the  Jury  in  weighing  their  evidence, 
and  in  determining  how  Yar  or  to  what  extent,  if  at  all,  It  Is  worthy  of  credit. 
Some  of  the  defendants  have  not  testified  in  this  cause.  You  will  not  con- 
sider their  failure  to  testify,  nor  draw  any  inference  to  their  prejudice  from 
such  omission. 

Carefully  weigh  all  the  evidence  in  the  case,  and  from  it,  under  the  rules 
of  law  which  I  have  given  you,  determine  the  guilt  or  innocence  of  the  de- 
fendants. With  you,  and  not  with  the  court,  rests  the  responsibility  of  find- 
ing and  determining  the  facts.  The  views  of  the  court  on  questions  of  fact 
are  not  controlling  upon  you.  You  have  nothing  to  do  with  the  case  except 
to  determine  the  single  question  of  the  guilt  or  Innocence  of  the  defendants. 
If  you  should'  return  a  verdict  of  guilty,  the  measure  of  punishment  to  be  in- 
flicted upon  the  defendants  is  committed  to  the  court.  When  you  retire  to 
deliberate  on  your  verdict,  select  one  of  your  number  to  act  as  a  foreman. 
When  you  have  agreed  upon  a  verdict,  let  your  foreman  sign  it  and  then  re- 
turn it  into  court.    Forms  of  verdict  will  be  furnished  for  your  use. 

The  facts  are  stated  as  follows  by  SEAMAN,  Circuit  Judge : 

The  plaintiffs  in  error,  30  in  number  (hereinafter  specifically  named),  have 
brought  several  writs  of  error,  for  review  of  several  Judgments  of  conviction, 
under  52  counts  of  an  Indictment  charging  them  (together  with  other  defend- 
ants) with  violations  of  criminal  statutes  of  the  United  States.  For  the  pur- 
poses of  trial  several  Indictments  were  consolidated,  various  counts  thereof 
were  eliminated,  and  the  District  Court  overruled  motions  entered  on  behalf 
of  the  plaintiffs  in  error  for  separate  trials  and  required  trial  together  (in- 
clusive of  other  defendants)  under  the  consolidated  Indictment  and  counts  pre- 
served therein.  The  52  counts  involved  in  the  conviction  are  of  two  classes — 
two  counts  charging  (in  substance)  the  defendants  named  therein  with  con- 
spiracy and  overt  acts  to  commit  an  offense  against  the  United  States,  de- 
scribed in  each  thereof,  and  50  counts  charging  (in  substance)  the  commission 
of  distinct  offenses,  of  the  nature  described  in  the  conspiracy  counts  as  the 
purpose  thereof,  and  by  defendants  named  therein,  and  that  the  plaintiffs  in 
error  and  other  defendants  named  were  aiders  and  abettors  In  such  commis- 
sion. As  referred  to  in  the  record,  the  conspiracy  counts  are  designated  as 
counts  15  and  20,  and  the  others  on  which  the  plaintiffs  in  error  were  found 
guilty  were  counts  63  to  96  inclusive  and  counts  113  to  128  inclusive. 

The  averments  of  "conspiracy  count  15"  may  be  summarized  as  follows: 
It  charges  that  the  plaintiffs  in  error  and  other  defendants  named,  on  the 
1st  day  of  December,  1906,  unlawfully,  knowingly,  willfully,  and  feloniously 
did  conspire,  combine,  confederate,  and  agree  together  and  with  certain  divers 
other  persons  whose  names  are  unknown  to  the  grand  Jurors,  to  commit  an 
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offense  against  the  laws  of  the  United  States,  to  wit,  to  transport,  carry,  and 
convey  explosives,  to  wit,  dynamite  and  nitroglycerin,  between  a  place  in  one 
state  of  the  United  States  and  a  place  in  another  state  of  the  United  States, 
to  wit,  various  places  in  various  states  of  the  United  States  which  are  therein 
named,  and  divers  and  sundry  places  in  divers  and  sundry  states  unl^nown  to 
the  grand  Jurors,  upon  and  in  vehicles  then  and  there  used  and  employed  in 
transporting  passengers  by  land  from  state  to  state,  said  vehicles  being  then 
and  there  engaged  in  the  transportation  of  passengers  for  hire  and  said  vehi- 
cles being  operated  by  common  carriers  in  the  transportation  of  passengers  by 
land;  that  said  dynamite  and  nitroglycerin  were  not,  nor  was  any  part 
thereof,  then  and  there  intended  to  be  small  arms  or  ammunition  or  fuses, 
torpedoes,  rocliets,  or  other  signal  devices,  or  devices  intended  to  promote  the 
safety  of  operation  of  said  or  any  passenger  car  or  train ;  nor  were  the  same 
intended  to  be  samples  for  laboratory  examination;  nor  were  the  same  In- 
tended to  be  a  munition  of  war  by  the  defendants.  It  avers  that  such  trans- 
portation was  prohibited  and  made  an  offense  against  the  law  of  the  United 
States  by  act  of  Congress,  and  specifies  an  act  of  Congress  approved  July  3^ 
1866,  entitled  "An  act  to  regulate  the  transportation  of  nitroglycerin  or  glon- 
oln  oil,  and  other  substances  therein  named,*'  and  an  act  of  Congress  approved 
May  30,  1908,  entitled  '*An  act  to  promote  the  safe  transportation  in  interstate 
commerce  of  explosives  and  other  dangerous  articles,  and  to  provide  penalties 
for  its  violation,"  and  an  act  approved  March  4,  1909,  entitled  "An  act  to 
codify,  revise  and  amend  the  penal  laws  of  the  United  States."  It  avers  that 
said  conspiracy  was  continuously  in  existence  throughout  all  the  time  from 
and  after  the  1st  day  of  December,  1906,  and  at  all  times  in  the  Indictment 
mentioned,  and  particularly  at  the  time  of  the  commission  of  each  of  the 
overt  acts  in  the  indictment  set  forth.  It  then  specifies  as  overt  acts  and  acts 
done  in  furtherance  of  the  conspiracy  and  to  carry  into  effect  its  object  and 
purpose,  the  writing,  mailing,  and  delivery  of  certain  letters  by  various  de- 
fendants named,  and  various  acts  done  by  certain  other  defendants  aside  from 
the  actual  unlawful  transportation  of  explosives,  all  of  which  acts  are  charged 
to  have  been  committed  and  done  in  furtherance  of  the  conspiracy  and  to 
effect  Its  purpose  and  object. 

The  first  overt  act  so  averred  is  exhibited  in  a  letter  purporting  to  be  writ- 
ten by  the  defendant  Ryan  and  sent  to  the  defendant  John  J.  McNamara,  and 
the  last  overt  act  specified  is  a  purported  letter  from  the  defendant  Pennell 
to  the  defendant  John  J.  McNamara,  March  4,  1911. 

Count  20  is  substantially  lilte  15,  except  that  it  does  not  specify  the  places 
to  and  from  which  the  explosives  were  transported,  nor  the  specific  acts  of 
Congress  which  prohibited  such  transportation. 

The  other  50  counts  charge  25  distinct  transportations  of  explosives  in  vio- 
lation of  the  statute  referred  to,  by  Ortie  E.  McManigal,  John  J.  McNamara, 
and  James  B.  McNamara,  or  one  or  more  of  them,  and  that  the  plaintiffs  in 
error  and  other  defendants  named  were  aiders  and  abettors  in  such  violation. 
Counts  63  to  96  inclusive  charge  17  several  transportations  of  liquid  nitro- 
glycerin with  the  transportation  described  in  two  different  ways,  namely: 
In  the  counts  bearing  even  numbers  it  is  charged  that  the  vehicle  of  trans- 
portation was  a  passenger  train,  while  in  the  counts  bearing  odd  numbers  a 
passenger  car  is  named  as  the  vehicle;  and  each  avers  that  the  vehicle  upon 
which  the  transportation  was  made  was  being  used  by  the  common  carrier 
named  in  transporting  passengers  and  articles  by  land  and  was  then  and 
there  engaged  in  transporting  passengers  and  articles  of  commerce  by  land; 
and  counts  113  to  128  inclusive  aver  eight  distinct  transportations  of  dyna- 
mite, with  eight  counts  charging  that  a  passenger  car  was  the  vehicle  of 
transportation  and  the  other  eight  counts  charging  that  a  passenger  train  was 
the  vehicle.  In  reference  to  counts  63  to  9©  inclusive,  the  first  transportation 
is  charged  as  occurring  April  17,  1910,  and  the  last  one  as  occurring  March 
18.  1911;  and  the  first  transportation  of  dynamite  charged  in  counts  113  to 
128  inclusive  is  January  22,  1911,  and  the  last  one  April  7,  1911. 

The  evidence  preserved  in  the  bill  of  exceptions  makes  several  printed  vol- 
umes, and  it  is  notable  that  no  error  is  assigned  for  reception  or  rejection  of 
testimony  throughout  the  extended  trial,  except  as  to  the  admissibility  of  the 
testimony  of  two  witnesses,  McManigal  and  Clark,  who  were  defendants  un- 
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der  the  indictment,  but  testified  on  behalf  of  the  prosecution.  In  so  far  as 
reference  to  the  evidence  becomes  needful  for  consideration  of  the  assignments 
of  error,  mention  thereof  is  reserved  for  the  opinion;  but  the  bill  of  excep- 
tions recites  certain  facts  to  be  established  by  the  evidence — ^as  quoted  in  the 
statement  of  the  case  and  argument  submitted  on  behalf  of  the  plaintiffs  In 
error — and  such  recitals  may  well  be  Incorporated  in  this  statement  (for  their 
bearing  upon  particular  evidence  discussed  In  the  opinion),  as  follows: 

"It  was  proven  by  the  government  on  the  trial  that  in  1905  there  was  a 
contest  between  the  American  Bridge  Company,  a  concern  engaged  in  the 
erection  of  structural  iron,  and  the  International  Association  of  Bridge  and 
Structural  Iron  Workers,  of  which  association  all  of  the  defendants  except 
two,  that  were  convicted,  were  members.  The  contest  between  the  Interna- 
tional Association  of  Bridge  and  Structural  Iron  Workers  and  the  American 
Bridge  Company  was  over  the  'open*  and  *closed  shop'  question;  the  Bridge 
Company  having  declared  Its  purpose  to  conduct  its  affairs  on  the  'open-shop* 
basis.  On  the  10th  day  of  August,  1905,  the  International  Association  of 
Bridge  and  Structural  Iron  Workers  declared  a  general  strike  against  the 
American  Bridge  Company.  This  strike  was  approved  by  the  convention  of 
the  International  Association  of  Bridge  and  Structural  Iron  Workers  that 
was  held  in  September  of  the  same  year,  and  later  the  strike  was  extended 
by  the  International  Association  of  Bridge  and  Structural  Iron  Workers  to 
all  'open  shop*  concerns  In  any  way  connected  or  affiliated  with,  or  subsidiary 
to,  the  American  Bridge  Company  throughout  the  United  States.  This  strike 
was  never  declared  off  and  was  In  existence  at  the  time  of  the  trial. 

"In  the  early  months  of  the  strike  It  was  attended  by  Incidents  of  picketing, 
slugging,  and  rioting  where  work  was  being  done  by  *open  shop*  concerns; 
numerous  acts  of  violence  in  the  nature  of  assaults,  and  assaults  with  In- 
tent to  kill,  followed  in  various  places  where  the  work  of  such  concerns  was 
widely   distributed  throughout  the  United  States. 

*'In  the  year  1906  the  contest  grew  In  Intensity,  and  dynamite  was  next 
used  to  blow  up  and  destroy  buildings  and  bridges  that  were  being  erected 
by  'open  shop'  concerns,  without  reference  to  whether  the  firms  or  corpora- 
tions that  were  erecting  such  buildings  and  bridges  were  members  of  an  as- 
sociation or  Independent  contractors.  That  explosions  first  took  place  in  the 
eastern  part  of  the  United  States  and  extended  from  the  Atlantic  to  the  Pa- 
cific, continuing  until  the  arrest  of  the  McNamaras  and  McManigal  In  April. 
1911.  That  almost  100  explosions  damaging  and  destroying  buildings  and 
bridges  in  process  of  erection,  where  the  work  was  being  done  by  *open  shop* 
concerns,  took  place,  and  no  explosions  took  place  in  connection  with  work 
of  a  similar  character  that  was  being  done  by  'closed  shop'  concerns.  That 
from  the  17th  day  of  February,  1908,  until  the  22d  day  of  April,  1911,  70 
of  said  explosions  occurred,  of  which  number  43  were  in  connection  with 
structural  iron  work  that  was  being  done  by  members  of  the  National  Erec- 
tors* Association,  of  which  the  American  Bridge  Company  and  other  com- 
panies affiliated  with  It  were  members,  and  27  explosions  occurred  in  con- 
nection with  the  work  of  Independent  concerns  in  no  way  connected  with  the 
National  Erectors'  Association  or  the  American  Bridge  Company,  or  any  of 
its  affiliated  organizations;  that  dynamite  was  first  used,  together  with  fuse 
and  fulminating  caps;  the  fuse  generally  used  in  connection  with  a  charge 
of  dynamite  was  about  50  feet  in  length,  and  when  lighted  the  explosion 
would  occur  In  about  half  an  hour.  That  nitroglycerin  was  next  brought  into 
use  and  a  clock  and  battery  and  necessary  attachments  provided,  to  be  used 
together  with  dynamite  and  nitroglycerin,  constituting  what  was  termed  an 
Infernal  machine,  to  be  used  in  connection  with  the  dynamite  and  nitro- 
glycerin In  the  destruction  of  buildings  and  bridges  of  'open  shop*  concerns.. 
That  the  clock  and  battery  and  necessary  attachments  from  this  time  for- 
ward were  used  In  connection  with  charges  of  dynamite  and  nitroglycerin  in 
the  destruction  of  life  and  property.  That  the  infernal  machines  composed 
of  the  clock,  batteries,  caps,  and  attachments,  were  so  made  and  arranged 
that  they  could  be  and  were  set  to  cause  the  explosion  to  take  place  several 
hours  after  It  was  set,  so  that  the  person  setting  the  explosion  could  be  hun- 
dreds of  miles  away  wlien  the  explosion  took  place. 
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'*That  the  headquarters  of  the  International  Association  of  Bridge  and 
Structural  Iron  Workers  at  the  time  that  the  strilce  was  declared  against 
the  American  Bridge  Company  was  in  Cleveland,  Ohio,  and  continued  to 
be  in  Cleveland,  Ohio,  until  removed  to  Indianapolis,  Ind.,  In  the  early  part 
of  1906.  That  certain  of  the  defendants  were  located  at  Boston  and  Spring- 
field, In  the  state  of  Massachusetts;  others  in  the  cities  of  New  York,  Syra- 
cuse, and  Buffalo,  in  the  state  of  New  York;  Philadelphia,  Scranton,  and 
Pittsburgh  in  the  state  of  Pennsylvania ;  Detroit,  in  the  state  of  Michigan ; 
Cleveland  and  Cincinnati  in  the  state  of  Ohio;  Munde  and  Indianapolis  in 
the  state  of  Indiana;  Chicago,  Springfield,  Mt.  Vernon,  and  Peoria  in  the 
state  of  Illinois;  Milwaukee  in  the  state  of  Wisconsin;  Duluth  in  the  state 
of  Minnesota ;  Omaha  in  the  state  of  Nebraska ;  Kansas  City  and  St  Louis 
in  the  state  of  Missouri;  Davenport  in  the  state  of  Iowa;  New  Orleans  in 
the  state  of  Louisiana ;  Salt  Lake  City  in  the  state  of  Utah ;  and  San  Fran- 
cisco in  the  state  of  California.  That  dynamite  and  nitroglycerin  were  trans- 
ported in  passenger  cars  on  passenger  trains  of  common  carriers,  engaged  in 
the  transportation  of  passengers  for  hire,  into,  over,  and  across  the  states  of 
Massachusetts,  Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Pennsyl- 
vania, Ohio,  Michigan,  Indiana,  Illinois,  Wisconsin,  Minnesota,  Kansas,  Ne- 
braska, Maryland,  Missouri,  Montana,  Utah,  Idaho,  Nevada,  Washington, 
Oregon,  Colorado,  and  California,  and  were  used  in  the  destruction  of  build- 
ings or  bridges  that  were  being  erected  by  'open  shop*  concerns  at  places  In 
the  states  named.  That  explosions  took  place  in  all  of  the  states  named 
and  a  number  of  times  in  some  of  them.  That  explosions  by  dynamite  and 
nitroglycerin  were  planned  to  be  made  in  the  states  of  Kentucky,  Texas,  and 
Louisiana,  in  connection  with  work  that  was  being  done  in  said  states  on 
the  *open  shop'  plan. 

"That  in  connection  with  the  work  of  destruction  of  buildings  and  bridges 
that  were  being  erected  by  *open  shop*  concerns  and  in  connection  with  the 
destruction  of  material  to  be  used  therein  and  therewith,  dynamite  and  nitro- 
glycerin was  purchased  and  stolen,  and  various  storage  places  arranged  to 
conveniently  store  such  explosives  that  were  to  be  used  in  the  destruction  of 
property  in  the  various  states  where  work  of  *open  shop*  concerns  was  In 
process  of  erection,  and  such  explosives  were  carried  and  taken  on  passenger 
trains  from  such  storage  places  in  the  various  states  to  various  places  in 
other  states  where  structural  iron  work  was  in  process  of  erection.  That 
some  of  such  storage  places  were  located  at  Muncle  and  Indianapolis,  Ind.; 
Tiffin,  Ohio;  Rochester,  Pa.;  and  San  Francisco,  Cal.  That  large  quantities 
of  dynamite  and  nitroglycerin  were  at  various  times  stored  in  vaults  of  the 
Association  of  Bridge  and  Structural  Iron  Workers  on  the  fifth  floor  of  the 
American  Central  Life  Building,  at  Indianapolis,  Ind.,  and  the  basement  of 
said  building.  That  the  storage  places  were  so  arranged  that  dynamite  and 
nitroglycerin  could  be  readily  obtained  and  transported  from  such  place  of 
storage  to  a  place  in  any  other  state,  to  be  used  in  the  destruction  of  the 
property  of  *open  shop*  concerns.  That  clocks  and  batteries  were  purchased 
by  the  dozens  at  various  times,  at  various  places  throughout  the  country. 
That  fuse  and  fulminating  caps  were  also  purchased  in  large  quantities,  all 
to  be  used  in  connection  with  the  dynamite  and  nitroglycerin  for  the  destruc- 
tion of  property.  That  some  of  such  clocks  and  batteries,  fuse  and  fulminat- 
ing caps  and  attachments  were  also  stored  in  the  vaults  of  the  American 
Central  Life  Building  at  Indianapolis,  Ind.,  so  that  the  same  would  be  ac- 
cessible for  immediate  use  in  connection  with  any  explosion  desired  at  any 
other  place  in  the  United  States.  That  to  facilitate  tiie  transportation  and 
carrying  of  dynamite  and  nitroglycerin  on  passenger  trains  from  such  storage 
places  to  other  places  in  the  United  States  where  work  was  to  be  destroyed, 
suit  cases  and  carrying  cases  were  obtained  and  purchased  in  which  such 
dynamite  and  nitroglycerin,  clocks,  batteries,  fuse  caps,  and  attachments 
could  be  conveniently  placed  and  carried  by  persons  going  from  the  place  of 
storage  to  a  place  in  another  state,  on  passenger  trains  of  common  carriers, 
engaged  in  the  transportation  of  passengers  for  hire.  That  all  of  said  ex- 
plosions in  different  parts  of  the  United  States  were  accomplished  with  the 
materials,  including  the  nitroglycerin  and  dynamite,  stored  in  the  storage 
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places  above  mentionecl,  and  said  materials  were  transported  from  said  stor- 
age places  to  the  various  places  throughout  the  United  States  where  such 
explosions  occurred,  in  suit  cases  and  carrying  cases  by  persons  traveling 
upon  the  passenger  trains  of  common  carriers,  engaged  in  the  transportation 
of  passengers  for  hire. 

"That  four  explosions  occurred  In  one  night  at  the  same  hour  in  Indian- 
apolis, Ind.,  and  explosions  were  planned  to  take  place  on  the  same  night 
two  hours  apart  at  Omaha,  Neb.,  and  Columbus,  Ind.,  and  the  explosions  so 
planned  did  occur  on  the  same  night  and  at  about  the  same  time,  instead  of 
two  hours  apart,  owing  to  the  fact  that  one  clock  was  defective.  One  ex- 
plosion was  in  connection  with  the  courthouse  that  was  being  erected  at 
Omaha,  Neb.,  by  Caldwell  &  Drake,  and  the  other  explosion  was  in  con- 
nection with  the  plant  of  the  same  firm  at  Columbus,  Ind.,  which  firm  at  that 
time  was  an  independent  concern,  engaged  in  conducting  its  business  upon 
the  'open  shop*  plan.  That  the  infernal  machines  composed  of  the  cloclss, 
batteries,  and  necessary  attachments,  and  the  nitroglycerin  with  which  the 
explosions  at  the  courthouse  in  Omaha,  Neb.,  and  the  plant  of  Caldwell  & 
Drake  at  Columbus,  Ind.,  were  taken  from  the  storage  places  of  said  ma- 
terials above  set  forth.  That  the  Times  Building  at  Los  Angeles  was  de- 
stroyed by  the  use  of  dynamite  on  the  1st  day  of  October,  1910,  and  21 
people  killed,  and  immediately  after  the  happening  of  this  event  arrange- 
ments were  made  to  have  an  explosion  in  the  eastern  part  of  the  United 
States  as  an  'echo'  in  the  East  of  what  had  occurred  at  Los  Angeles.  That 
it  was  contemplated  and  planned  prior  to  the  arrest  of  the  McNamaras  and 
McManigal  for  seven  or  eight  explosions  to  take  place  in  different  parts  of 
the  country,  widely  separated,  on  the  same  night.  That  all  the  dynamite 
and  nitroglycerin  except  the  dynamite  that  was  stolen,  the  batteries,  clocks, 
caps,  fuse  and  attachments,  suit  cases  and  carrying  eases,  as  well  as  the  ex- 
pense and  work  of  carrying  the  explosives  and  articles  to  be  used  in  connec- 
tion therewith,  including  the  expense  incident  to  the  stealing  of  dynamite, 
were  paid  out  of  the  funds  of  the  International  Association,  and  these  funds 
were  drawn  from  the  Association  upon  checks  signed  by  the  secretary-treas- 
urer, John  J.  McNamara,  and  by  the  president,  Prank  M.  Ryan." 

The  assignments  of  error  which  are  relied  upon  for  reversal  are  thus  sum- 
marized, in  substance,  in  the  brief  for  plaintiffs  in  error : 

(1)  For  error  in  overruling  demurrers  and  motions  to  quash  filed  by  plain- 
tiffs in  error;  that  the  conspiracy  counts  are  bad  in  substance  and  the  car- 
riage counts  are  insufiicient  in  the  same  particulars. 

(2)  For  error  in  consolidating  the  indictments  for  trial  and  in  overruling 
the  motion  to  vacate  such  order. 

(3)  For  error  in  permitting  the  defendant  McManigal  "to  be  employed  by 
the  government  as  a  witness  against  the  plaintiffs  in  error.** 

(4)  For  like  error  in  permitting  the  defendant  Clark  to  be  so  employed  as 
a  witness. 

(5)  For  error  in  overruling  motions  made  in  the  nature  of  demurrers  to 
the  evidence  at  the  close  of  the  government's  case  in  chief  and  for  overruling 
like  motion  made  at  the  close  of  the  whole  case. 

(6)  For  error  in  refusing  to  require  the  government  to  elect  at  the  close 
of  the  entire  case  upon  which  charge  of  conspiracy  it  would  further  proceed 
in  the  trial ;  also,  for  error  in  refusing  to  order  an  election  between  the  con- 
spiracy counts  and  the  aiding  and  abetting  counts;  also,  for  failure  to  di- 
rect the  Jury  to  ignore  the  conspiracy  counts  as  requested. 

(7)  For  error  in  each  of  the  following  instructions  given  to  the  Jury :  "The 
indictment  charges  a  continuing  conspiracy.  The  law  considers  that  when- 
ever any  of  the  co-conspirators  does  any  act  to  effectuate  the  common  de- 
sign the  parties  to  the  conspiracy  renew,  or,  to  speak  more  properly,  they 
continue,  their  agreement,  and  this  agreement  is  renewed  or  continued  as 
to  all  whenever  any  one  of  them  does  any  act  in  furtherance  of  their  com- 
mon design.  Any  person  who,  after  a  conspire.cy  is  formed,  and  who  knows 
of  its  existence,  Joins  therein  by  some  act  intentionally  done  in  furtherance 
of  its  object,  becomes  as  much  a  party  thereto  from  that  time  on  as  if  he  hfid 
originally  conspired." 
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And  the  following,  to  wit:  "If  you  find  from  the  evidence  that,  In  order 
to  carry  out  the  purposes  of  the  International,  the  defendants,  or  two  or  more 
of  them,  entered  into  a  conspiracy  to  destroy  with  dynamite  and  nitroglycerin 
the  property  of  the  American  Bridge  Company  and  other  open  shop  concerns, 
or  the  structures  which  they  were  erecting  in  various  states  of  the  Union, 
and  if  you  find  that  such  conspiracy  to  destroy  such  property  Included  as  a 
necessary  step  in  the  accomplishment  of  such  destruction  the  unlawful  trans- 
portation of  dynamite  and  nitroglycerin  upon  the  vehicles  of  common  car- 
riers engaged  at  the  time  in  the  transportation  of  passengers  from  a  place  in 
one  state  to  a  place  or  places  in  another  or  other  states  of  the  United  States, 
and  if  you  further  find  that  such  destruction  of  property  was  accomplished  by 
explosions  of  dynamite  and  nitroglycerin  in  various  places  throughout  the 
United  States,  and  that  the  dynamite  and  nitroglycerin  with  which  such  ex- 
plosions were  produced  were  as  a  matter  of  fact  transported  from  state  to 
state  In  suit  cases  and  carrying  cases  upon  the  vehicles  of  common  carriers, 
engaged  at  the  time  in  the  carrying  of  passengers,  as  averred,  then  you  will 
be  authorized  to  find  that  a  conspiracy  was  formed  to  transport  dynamite 
and  nitroglycerin  unlawfully,  as  charged  in  the  indictment" 

The  following  is  a  list  of  the  plaintiffs  in  error,  together  with  their  re- 
spective places  of  residence  and  relation  to  the  International  Association  of 
Bridge  and  Structural  Iron  Workers,  as  described  in  the  brief  submitted  on 
their  behalf,  together  with  the  terms  of  imprisonment  Imposed  respectively : 

(1)  Frank  M.  Ryan  resided  in  Chicago  and  was  president  of  the  Interna- 
tional Association.  Sentence:  19  months  imprisonment  on  counts  15  and  20 
concurrently;  13  months  on  transportation  counts  63  and  64;  13  months  on 
counts  65  and  66 ;  13  months  on  counts  67  and  68 ;  IB  months  on  counts  69  and 
70 ;  and  13  months  on  counts  71  to  96  and  counts  113  to  128 ;  making  the  ag- 
gregate imprisonment  7  years.  (2)  John  H.  Barry  resided  at  St.  Louis,  Mo., 
and  was  second  vice  president  of  the  association.  Sentence :  Aggregate  impris- 
onment 4  years.  (3)  Eugene  A.  Clancy  resided  in  San  Francisco,  Cal.,  and 
was  vice  president  of  the  association.  Sentence:  On  "conspiracy"  counts, 
imprisonment  20  months,  and  on  "carriage"  counts,  imprisonment  52  months. 
(4)  Michael  J.  Young  resided  in  Boston,  Mass.,  and  was  a  member  of  the 
executive  board  of  the  International  Association.  Sentence :  On  "conspiracy" 
counts,  20  months ;  on  "carriage"  counts,  52  months ;  aggregate  imprisonment, 
6  years.  (5)  Olaf  A.  Tvietmoe  resided  in  San  Francisco,  Cal.,  but  did  not 
belong  to  the  International  Association.  Sentence:  On  "conspiracy"  counts, 
20  months;  on  "transportation"  counts,  52  months;  aggregate  imprisonment 
6  years.  (6)  Frank  C.  Webb  resided  in  Hoboken,  N.  J.,  was  a  member  of 
the  executive  board  of  the  association,  and  held  official  relations  to  his  local 
union.  Sentence:  on  "conspiracy"  counts,  20  months;  on  "transportation" 
counts,  52  months;  aggregate  imprisonment,  6  years.  (7)  Philip  A.  Cooley 
resided  in  New  Orleans,  La.,  and  was  a  member  of  the  executive  board.  Sen- 
tence: On  "conspiracy"  counts,  20  months;  on  "transportation"  counts,  52 
months ;  aggregate  imprisonment,  6  years.  (8)  John  T.  Butler  resided  in  Buf- 
falo, N.  Y.  Prior  to  the  alleged  conspiracy  he  had  been  president  of  the  as- 
sociation and  was  second  vice  president  thereof  from  September,  1909,  to 
September,  1911.  Sentence:  On  "conspiracy"  counts,  20  months;  on  "trans- 
portation" counts,  52  months;  aggregate  Imprisonment,  6  years.  (9)  J.  E. 
Munsey  resided  in  Salt  Lake  City,  Utah,  and  was  financial  secretary  and  busi- 
ness agent  to  Local  No.  37  of  the  association.  Sentence:  On  "conspiracy" 
counts,  20  months;  on  "transportation"  counts,  52  months;  aggregate  Im- 
prisonment, 6  years.  (10)  Peter  J.  Smith  resided  in  Cleveland,  Ohio,  and  was 
business  agent  to  Local  No.  17.  Sentence :  Aggregate  imprisonment,  4  years. 
(11)  Charles  N.  Beum  resided  in  Minneapolis,  Minn.,  and  was  for  a  time  mem- 
ber of  the  executive  board.  Sentence :  Aggregate  imprisonment,  3  years.  (12) 
Henry  W.  Legleltner  resided  in  Pittsburgh,  Pa.,  and  was  a  member  of  the 
executive  board.  Sentence:  Aggregate  Imprisonment,  3  years.  (13)  Edward 
Smythe  resided  in  Peoria,  III.,  and  was  financial  secretary  of  Local  No.  113. 
Sentence:  Aggregate  imprisonment,  3  years.  (14)  George  Anderson  resided 
in  Cleveland,  Ohio,  and  was  a  member  of  Local  No.  17.  Sentence :  Aggregate 
imprisonment,  3  years.    (15)  Ernest  G.  W.  Basey  resided  in  Indianapolis,  Ind., 
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and  was  financial  secretary  and  business  agent  of  Local  No.  33.  Sentence: 
Aggregate  Imprisonment,  3  years.  (16)  W.  Bert  Brown  resided  in  Kansas 
City,  Mo.,  and  was  financial  secretary  of  Local  No.  10.  Sentence :  Aggregate 
imprisonment,  3  years.  (17)  Wm.  J.  McCain  resided  in  Kansas  City,  Mo.,  and 
was  business  agent  of  Local  No.  16.  Sentence:  Aggregate  imprisonment,  3 
years.  (18)  Paul  J.  Morrin  resided  in  St  Louis,  Mo.,  and  was  business  agent 
of  Local  No.  18  and  president  of  the  Local  at  one  time,  and  was  organizer  for 
the  International  Association.  Sentence:  Aggregate  imprisonment,  3  years. 
(19)  William  E.  Reddin  resided  in  Milwaukee,  Wis.,  and  was  president,  finan- 
cial secretary,  and  business  agent  of  Local  No.  8.  Sentence:  Aggregate  im- 
prisonment, 3  years.  (20)  Michael  J.  Cunnane  resided  in  Philadelphia,  Pa., 
and  was  business  agent  of  Local  No.  13.  Sentence :  Aggregate  imprisonment, 
3  years.  (21)  Michael  J.  Hannon  resided  In  Scranton,  Pa.,  and  was  financial 
secretary  and  business  agent  of  Local  No.  17.  Sentence :  Aggregate  imprison- 
ment, 3  years.  (22)  Murray  L.  Pennell  resided  in  Springfield,  lU.,  and  was 
president  of  Local  No.  40;  also  financial  secretary  for  a  time.  Sentence: 
Aggregate  imprisonment,  3  years.  (23)  Frank  J.  Higgins  resided  in  Boston, 
Mass.,  was  president  of  Local  No.  7  and  also  a  special  organizer  for  the  In- 
ternational Association.  Sentence:  Aggregate  imprisonment,  2  years  and  2 
days.  (24)  Frank  K.  Painter  resided  in  Omaha,  Neb.,  and  was  president  of 
Local  No.  21  and  business  agent  thereof.  Sentence :  Aggregate  imprisonment, 
2  years  and  2  days.  (25)  Richard  H.  Houlihan  resided  in  Chicago,  111.,  and 
was  financial  secretary  of  Local  No.  1.  Sentence:  Aggregate  imprisonment, 
2  years  and  2  days.  (2C)  Fred  Sherman  resided  In  Indianapolis,  Ind.,  and 
was  president  of  Local  No.  2.  Sentence:  Aggregate  imprisonment,  2  years 
and  2  days.  (27)  William  Bernhardt  resided  in  Cincinnati,  Ohio,  and  was 
financial  secretary  of  Local  No.  44.  Sentence :  1  year  and  1  day.  (28)  James 
B.  Ray  resided  in  Peoria,  111.,  and  was  president  of  Local  No.  112.  Sentence : 
Aggregate  imprisonment,  2  years  and  2  days.  (29)  William  Shupe  resided  in 
Chicago,  111.,  and  was  business  agent  of  Local  No.  1.  Sentence:  Aggregate 
imprisonment,  1  year  and  1  day.  (30)  Fred  J.  Mooney  resided  in  Duluth, 
Minn.,  and  was  financial  secretary  of  Local  No.  33.  Sentence :  Aggregate  im- 
prisonment, 1  year  and  1  day. 

E.  N.  Zoline,  of  Chicago,  111.,  and  Chester  H.  Krum,  of  St.  Louis, 
Mo.,  for  plaintiffs  in  error. 
Charles  W.  Miller,  of  Indianapolis,  Ind.,  for  the  United  States. 
Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  These 
writs  of  error  are  brought  by  the  plaintiffs  in  error  respectively  for 
review  of  the  several  verdicts  and  judgments  against  them,  rendered 
upon  their  trial  together  (inclusive  of  other  defendants),  as  joined 
in  an  indictment  embracing  numerous  counts.  Each  judgment  rests 
on  the  same  counts  in  the  indictment  (with  like  verdicts  of  convic- 
tion in  each  instance),  which  are  52  in  number,  charging  violations 
of  criminal  statutes  of  the  United  States.  In  two  of  the  counts,  des- 
ignated in  the  record  as  counts  15  and  20,  the  plaintiffs  in  error  and 
other  defendants  are  charged  with  conspiracy  (in  violation  of  section 
5440,  R.  S.,  preserved  in  section  37  of  the  Criminal  Code)  to  com- 
mit an  offense  against  the  United  States  in  the  transportation  and 
carriage  of  explosives  interstate,  in  violation  of  statutes  of  the  United 
States  as  described ;  and  in  50  thereof  designated  as  counts  63  to  96 
inclusive  and  counts  113  to  128  inclusive,  commission  of  distinct  of- 
fenses in  such  transportation  and  carriage  of  explosives  by  defend- 
ants named  is  averred  and  described,  together  with  charges  that  the 
plaintiffs  in  error  were  aiders  and  abettors  in  each  of  these  alleged 
132  C.O.A.— 18 
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violations  of  the  statute — aggregating  25  offenses  averred,  with  each 
stated  in  two  counts  in  succession,  varied  only  in  description  of  the 
vehicle  employed.  Thus,  the  charges  are,  not  only  necessarily  but  in 
truth,  limited  to  offenses  against  the  United  States,  which  are  alone 
within  federal  cognizance,  and  if  the  primary  contentions  on  behalf 
of  all  the  plaintiffs  in  error  are  tenable,  as  stated  by  counsel  at  the 
outset  of  their  argument  for  reversal,  it  is  plain  that  none  of  the 
convictions  can  be  upheld.    As  there  stated  they  contend : 

"That  neither  in  the  indictnients,  nor  in  the  evidence  adduced  under  them, 
can  there  be  found  the  faintest  suggestion  of  a  case  of  which  a  national  court 
can  have  jurisdiction,  and  that  there  cannot  be  found  in  this  record,  any- 
where, warrant  for  the  claim  that  it  shows  a  conspiracy  to  carry  prohibited 
explosives  between  states  in  the  specific  manner  essential  to  the  operation  of 
the  statute**;  and  that  "the  record  does  not  show  a  carriage  of  such  ex- 
plosives for  which  they  were  responsible  as  aiders  or  abettors  of  him  who 
made  such  carriage." 

Other  important  questions  are  raised  by  the  assignments  of  error 
and  elaborately  discussed  in  the  arguments  of  counsel  (both  printed 
and  oral),  but  the  arguments  for  and  against  reversal  are  mainly  di- 
rected to  the  above  propositions  in  one  and  another  of  their  various 
phases;  and  it  may  well  be  mentioned,  by  way  of  further  premise 
for  discussion  of  the  questions  of  law  presented  and  the  distinction 
to  be  observed  for  their  solution — ^particularly  in  reference  to  the 
contention  of  insufficient  evidence  to  authorize  submission  of  the  case 
to  the  jury — that  a  leading  consideration  for  reversal  is  forcefully 
urged  throughout  the  argument,  in  the  effect  either  given  to  or  caused 
by  the  uncontroverted  array  of  facts  (as  recited  in  the  bill  of  excep- 
tions) proving  the  chain  of  outrages  perpetrated  in  the  long  course 
of  the  nation-wide  strike  in  evidence,  inaugurated  and  supported  by 
the  International  Association  of  Bridge  and  Structural  Iron  Workers. 
The  propositions  thereupon  are,  in  substance:  That  the  systematic 
destruction  of  property  through  the  conveyance  and  use  of  explosives 
— involving  instances  of  murderous  destruction  of  human  life — in 
many  places  and  various  states,  and  the  facts  proving  or  tending  to 
prove  criminal  means  employed  therein  (as  set  forth),  in  the  service 
and  at  the  expense  of  the  above-mentioned  International  Association, 
which  tend  alone  to  prove  commission  of  criminal  acts  against  the 
states  respectively  or  conspiracy  to  that  end  (not  within  federal  ju- 
risdiction) operated  to  confuse  the  issues  under  the  indictments,  so 
that  this  line  of  evidence  was  accepted  and  treated  by  the  jury  as  suf- 
ficient for  conviction  of  the  plaintiffs  in  error,  in  the  absence  of  proof 
to  charge  them  with  the  federal  offenses  averred  in  the  several  counts 
of  the  indictment. 

[1]  The  admissibility  of  the  facts  referred  to,  as  circumstantial  evi- 
dence which  may  tend  to  support  the  charges  against  them  in  connection 
with  other  facts  introduced  (as  hereinafter  pointed  out),  is  unquestiona- 
ble if  not  in  effect  conceded,  but  it  was  and  is  obvious  that  it  became 
needful  (as  recognized  by  the  trial  court)  to  limit  consideration  of  such 
facts  to  their  legitimate  purpose,  and  that  any  crimes  imputable  there- 
under to  parties  accused  in  the  case  at  bar  could  not  serve  as  inde- 
pendent evidence  for  their  conviction,  nor  in  any  measure  authorize 
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conviction  without  proof  of  complicity  in  the  particular  offenses 
charged  in  the  indictment.  Under  our  systems  of  criminal  jurisdic- 
tion the  requirement  is  elementary  that  federal  cognizance  is  strictly 
limited  to  violations  of  the  federal  criminal  statutes;  and  offenses 
against  the  state,  either  statutory  or  common  law,  are  within  the  ex- 
clusive jurisdiction  of  the  state  courts  respectively. 

The  assignments  of  error  which  are  relied  upon  and  pressed  in  the 
argument  raise  important  questions  of  law  for  determination  under 
these  writs,  and  we  proceed  in  their  consideration  in  accord  with  their 
arrangement  by  counsel.  All  are  applicable  alike  to  each  of  the  plain- 
tiffs in  error,  except  the  special  assignments  under  each  of  the  writs 
of  want  of  evidence  for  submission  of  the  case  to  the  jury  as  against 
such  plaintiff  in  error;  and  for  the  reason  that  due  exceptions  are 
preserved  and  error  is  assigned  and  relied  upon  for  insufficiency  of 
the  evidence  as  against  any  of  the  plaintiffs  in  error,  consideration  of 
its  tenability  becomes  needful,  as  a  general  contention  of  important 
bearing  on  the  issues.  Review  of  the  testimony  under  these  assign- 
ments has  required  diligent  examination  through  the  several  volumes 
of  transcript  of  record,  but  the  aids  to  that  end  furnished  by  counsel 
respectively  in  their  voluminous  printed  statements  and  briefs  with 
constant  references  to  the  record,  have  fairly  minimized  the  extent  of 
labor  and  time  thus  involved.  And  it  may  justly  be  remarked,  both 
in  reference  to  the  briefs  and  the  oral  arguments  (for  which  liberal 
extensions  of  time  were  granted  as  requested),  that  each  has  impressed 
us  to  be  clearly  and  strictly  devoted  to  an  instructive  presentation  of 
the  various  propositions  of  law  and  of  the  authorities  upon  which  their 
solution  must  hinge. 

The  questions  raised  which  are  equally  applicable  to  all  of  the  plain- 
tiffs in  error  are  each  fundamental  as  presented,  and  are  so  taken  up 
severally  for  primary  consideration. 

Challenges  of  the  So-Called  Conspiracy  Counts. 

The  sufficiency  of  each  and  all  counts  of  the  indictment  involved 
in  these  convictions  was  challenged  by  demurrers,  motions  to  quash, 
and  motions  in  arrest  of  judgment,  and  we  understand  that  each  of 
the  questions  discussed  thereupon  arises  for  decision. 

[2]  The  two  conspiracy  counts  (designated  as  counts  15  and  20)  are 
alike  in  substance,  differing  only  in  tiie  omission  from  count  20  of 
specifications  contained  in  count  IS:  (a)  As  to  particular  places  to 
and  from  which  the  explosives  were  to  be  carried,  and  (b)  of  the  par- 
ticular acts  of  Congress  which  prohibited  such  carriage.  As  the 
sentences  under  both  counts  were  made  concurrent,  for  imprisonment 
within  the  term  fixed  by  the  statute,  in  all  instances  material  to  the 
inquiry,  the  special  objection  raised'  to  count  20,  for  want  of  the 
specification  of  places  above  mentioned  as  contained  in  count  15,  if 
tenable,  would  not  constitute  reversible  error ;  but  we  believe  the  ob- 
jection to  be  unsupported  by  the  authorities  as  a  substantial  defect, 
and  proceed  accordingly  to  9onsideration  of  the  various  contentions 
of  defect  in  both  counts. 

These  counts  are  founded  on  section  5440,  Revised  Statutes — now 
section  37  of  the  Criminal  Code — providing  punishment  for  conspiracy 
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"to  commit  any  offense  against  the  United  States."  Each  charges  in 
apt  terms  that  the  plaintiffs  in  error  and  other  defendants  named,  on 
December  1,  1906,  conspired  with  others  and  entered  into  a  con- 
spiracy to  commit  an  offense  against  the  laws  of  the  United  States, 
"to  wit,  to  transport,  carry,  and  convey  explosives,  to  wit,  dynamite 
and  nitroglycerin,  between  a  place  in  one  state  of  the  United  States 
and  a  place  in  another  state  of  the  United  States,  upon  and  in  vehi- 
cles then  and  there  used  and  employed  in  transporting  passengers  by 
land  between  a  place  in  one  state  of  the  United  States  and  places  in 
other  states  of  the  United  States;  said  vehicles  aforesaid  being  then 
and  there  engaged  in  the  transportation  of  passengers  for  hire"  and 
"operated  by  common  carriers  in  the  transportation  of  passengers  by 
land."  It  properly  avers  that  such  carriage  was  not  within  excep- 
tions named  in  the  statute,  and  then  further  avers : 

"That  said  conspiracy  was  continuously  in  existence  and  In  the  process  of 
execution  throughout  all  of  the  time  from  and  after  the  said  1st  day  of  De- 
cember, 1906,  and  at  all  of  the  times  in  this  indictment  mentioned,  and  par- 
ticularly at  the  time  of  the  commission  of  each  of  the  overt  acts  in  this  in- 
dictment hereinafter  set  forth." 

Overt  acts  are  averred  in  furtherance  of  the  conspiracy  and  to  carry 
into  effect  its  object  and  purpose,  with  specifications  thereof  in  nu- 
merous letters  written  and  sent  by  various  defendants  named,  and 
various  acts  done  by  other  defendants,  apart  from  the  actual  unlawful 
transportation  of  explosives.  The  first  overt  act  thus  specified  is  a 
letter  from  the  defendant  (plaintiff  in  error)  Ryan  to  the  defendant 
John  J.  McNamara,  bearing  date  January  20,  1908,  and  the  last  act 
is  specified  as  committed  August  27,  1911. 

The  indictment  embracing  count  IS  was  filed  February  6,  1912,  and 
that  embracing  count  20  was  filed  February  26,  1912. 

In  the  argument  the  contentions  of  substantial  defects  in  these 
counts  are  summarized  in  effect:  (1)  That  conspiracy  to  commit  an 
offense  is  not  properly  averred  (with  or  without  "enumeration  of  plac- 
es, covering  a  period  of  six  years"),  because  "there  is  no  such  offense 
as  the  promiscuous  carriage  of  prohibited  explosives  between  enu- 
merated points  in  different  states";  (2)  that  the  counts  can  neither 
be  upheld  "as  stating  a  conspiracy  to  commit  various  or  many  offens- 
es," nor  "as  stating  many  conspiracies  in  one  count";  (3)  that  the 
statute  referred  to  as  defining  the  offense  to  be  committed  had  long 
been  repealed,  and  none  of  the  existing  statutes  were  applicable  to  the 
charges ;  (4)  that  there  can  be  no  "continuing  offense"  of  conspiracy 
under  the  statute  (section  5440);  and  (5)  that  each  count  "shows  on 
its  face  that  it  is  barred  by  limitation." 

We  believe  these  propositions  coalesce  in  so  far  that  they  may  be 
considered  together,  and  that  none  of  them  recognizes  the  rightful 
definition  of  the  unlawful  conspiracy  averred,  nor  of  the  violation  of 
statute  which  was  to  be  committed  and  carried  out  in  its  execution. 

[3]  The  authorities  concur,  as  we  understand  their  import,  in  these 
definitions  of  the  conspiracy  denounced  by  section  5440,  R.  S.  (as 
preserved  in  section  37  of  the  Criminal  Code),  namely:  That  it  is 
distinguishable  from  the  common-law  offense  of  conspiracy,  in  that 
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it  requires  for  completion  and  conviction  that  "one  or  more  of  such 
parties  do  any  act  to  effect  the  object  of  the  conspiracy" ;  that,  when 
so  carried  forward  by  any  overt  act,  it  constitutes  an  offense  entirely 
irrespective,  either  of  its  success  or  of  the  ultimate  objects  sought  to 
be  accomplished  by  conspiring  "to  commit  any  offense  against  the 
United  States";  that  "liability  for  conspiracy  is  not  taken  away  by 
its  success,  that  is,  by  the  accomplishment  of  the  substantive  offense 
at  which  the  conspiracy  aims" ;  and  that  the  conspiracy  so  denounced 
may  either  intend  and  be  accomplished  by  one  or  several  acts  which 
complete  the  offense,  or  it  may  be  made  by  the  parties  a  continuing 
conspiracy  for  a  course  of  conduct  in  violation  of  law  to  effect  its 
purposes.  For  citations  in  support  of  the  propositions  thus  stated 
it  is  deemed  sufficient  to  refer  to  these  recent  decisions:  United 
States  V.  Kissel,  218  U.  S.  601,  605,  31  Sup.  Ct.  124,  54  L.  Ed.  1168; 
United  States  v.  Barber,  219  U.  S.  72,  31  Sup.  Ct.  209,  55  L.  Ed.  99; 
Hyde  v.  United  States,  225  U.  S.  347,  367,  32  Sup.  Ct.  793,  56  L. 
Ed.  1114,  Ann.  Cas.  1914A,  614;  Brown  v.  Elliott,  225  U.  S.  392, 
400,  32  Sup.  Ct.  812,  56  L.  Ed.  1136;  Heike  v.  United  States,  227 
U.  S.  131,  144,  33  Sup.  Ct.  226,  57  L.  Ed.  450;  Breese  v.  United  States, 
203  Fed.  824,  827,  122  C.  C.  A.  142  (C.  C.  A.,  4th  Circuit).  It  is  un- 
controverted  that  a  long  line  of  prior  cases,  both  in  the  Supreme 
Court  and  in  subordinate  courts,  uphold  the  above  proposition  of  a 
continuing  conspiracy  as  applicable  under  section  5440 ;  but  the  con- 
tention is  pressed  throughout  the  argument,  not  only  that  the  above 
mentioned  Kissel  decision  is  inapplicable  to  the  present  inquiry,  but 
that  Hyde  v.  United  States,  supra,  "determined  for  the  first  time  that 
section  5440  is  not  a  conspiracy  statute  at  all,"  for  the  reason  that 
the  opinion  states  and  upholds  the  doctrine  that  a  conspiracy  there- 
under "cannot  alone  constitute  the  offense.  It  needs  the  addition 
of  the  overt  act.  Such  act  is  something  more,  therefore,  than  evidence 
of  a  conspiracy.  It  constitutes  execution,  or  part  execution  of  the 
conspiracy,  and  all  incur  guilt  by  it,  or  rather  complete  their  guilt 
by  it."  That  this  ruling  appears  to  disaffirm  the  definition  stated  in 
U.  S.  V.  Britton,  108  U.  S.  199,  204,  2  Sup.  Ct.  531,  534  (27  L.  Ed. 
698),  and  other  cases  in  line  therewith,  that  the  "offense  does  not  con- 
sist of  both  the  conspiracy  and  the  acts  done  to  effect  the  object  of 
the  conspiracy,"  is  undoubted;  but  we  believe  the  contention  predi- 
cated thereon  to  be  untenable,  in  the  light  both  of  the  entire  trend 
of  authorities  above  referred  to  interpreting  the  statute  to  embrace 
continuing  conspiracies,  and  of  express  reaffirmance  of  such  interpreta- 
tion, as  subsequently  stated  in  the  opinion. 

The  propositions  in  support  of  the  contention  are,  in  substance: 
That  there  can  be  no  continuing  offense  of  conspiracy  under  section 
5440,  within  the  interpretation  thereof  settled  by  the  Hyde  Case ;  that 
such  interpretation  is  controlling,  as  the  latest  ruling  of  the  Supreme 
Court,  for  the  reason  that  the  jurisdictional  question  there  presented 
for  decision  rests  thereon ;  and  that  the  further  statement  in  the  opin- 
ion (and  ruling  accordingly)  that  the  case  presented  a  continuing  con- 
spiracy and  offense  within  the  statute,  so  that  it  was  not  barred  by 
limitation  as  contended,  must  be  disregarded,  either  as  obiter  or  as  rest- 
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ing  on  a  misapprehension  of  the  ruling  in  the  Kissel  Case,  cited  there- 
for, wherein  the  conspiracy  involved  was  in  violation  of  the  so-called 
Sherman  Act,  which  required  no  overt  acts  for  completion  of  the  of- 
fense. True  it  is  that  the  above-quoted  definition  of  the  relation  of  the 
overt  act  for  completion  of  the  offense  is  stated  in  the  opinion  by  way 
of  support  for  the  ruling  that  commission  of  overt  acts  in  the  Dis- 
trict of  Columbia  afforded  ground  for  indictment  and  trial  there  for 
the  conspiracy,  although  the  conspiracy  was  entered  into  in  California ; 
but  we  understand  the  theory  ultimately  stated  in  the  prevailing  opinion 
to  be  that  such  action  of  the  conspirators  carried  the  conspiracy  into 
the  district,  within  authorities  referred  to  both  at  common  law  and 
under  the  statute,  and  thus  established  constructive  presence  of  all  the 
conspirators  therein.  In  any  view,  however,  of  the  logic  of  that  por- 
tion of  the  opinion  and  force  of  the  ruling  upon  the  question  of  venue 
for  the  conspiracy,  we  believe  it  to  be  unmistakable,  not  only  that  it 
was  not  intended  to  disturb  the  long-settled  interpretation  of  the  stat- 
ute as  applicable  to  a  continuing  conspiracy  and  continuous  offenses 
thereunder,  but  that  the  immediate  ruling  upon  the  merits  of  the  case 
is  decisive  against  the  present  contention  that  this  pre-existing  doc- 
trifie  was  set  aside.  It  was  both  necessarily  and  in  express  terms  re- 
affirmed in  such  subsequent  ruling  which  directly  involved  that  doc- 
trine. Moreover,  it  was  likewise  reaffirmed  in  the  contemporaneous 
case  of  Brown  v.  Elliott,  supra,  and  by  the  subsequent  unanimous  deci- 
sion of  the  court  in  Heike  v.  United  States,  supra.  The  distinction 
above  referred  to  of  the  conspiracy  involved  in  the  Kissel  Case  does 
not,  as  we  beUeve,  detract  from  its  authority  for  definition  of  and  ruling 
upon  a  conspiracy  which  is  made  a  continuous  "partnership  in  crim- 
inal purposes." 

[4,  6]  Both  conspiracy  counts,  therefore,  plainly  aver  a  continuing 
conspiracy  to  commit  continuous  "offense  against  the  United  States," 
in  the  carriage  of  prohibited  explosives  as  described.  The  contention 
that  the  dominating  conspiracy,  presumptive  under  the  averments  and 
established  by  the  evidence,  was  the  destructive  purpose  for  which  the 
explosives  and  their  incidental  carriage  were  to  be  used — an  object 
not  within  federal  cognizance — is  entirely  beside  the  issue.  If  the 
carriage,  as  averred,  was  made  the  subject-matter  of  the  conspiracy  in 
any  measure,  its  violation  of  the  federal  statute  would  establish  a  con- 
spiracy within  the  terms  of  section  5440,  irrespective  of  any  purpose 
involved  in  such  prohibited  carriage.  So,  neither  the  fact  nor  the  mag- 
nitude of  the  primary  conspiracy,  however  disclosed,  can  make  the  in- 
dictment defective  or  defeat  liability  thereunder. 

The  case  of  Pettibone  v.  United  States,  148  U.  S.  197,  202,  13  Sup. 
Ct.  542,  37  L.  Ed.  419,  which  is  cited  in  a  supplemental  brief  as  deci- 
sive in  favor  of  the  further  contention  that  the  charge  of  conspiracy 
must  be  interpreted  as  one  for  commission  of  offenses  against  the 
states,  and  not  against  the  federal  statutes,  we  believe  to  be  plainly  dis- 
tinguishable, both  in  its  facts  and  ruling,  and  inapplicable  to  the  pres- 
ent inquiry. 

[8-8]  The  objection  that  the  statute  of  limitation  bars  prosecution 
under  the  averments  is  clearly  untenable  under  the  above-mentioned 
doctrine  and  authorities;    and  the  further  several  objections  to  the 
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force  and  applicability  of  the  statutes  which  are  relied  on  to  render 
unlawful  the  carriage  of  explosives  as  described  in  the  counts,  do  not 
impress  us  to  merit  extended  discussion.  It  is  sufficient  for  the  present 
inquiry  that  such  carriage  of  nitroglycerin  has  been  continuously  pro- 
hibited from,  and  since  the  Act  of  July  3,  1866,  14  Stat.  L.  81,  as 
preserved  in  section  5353,  R.  S.  1874,  and  re-enacted — with  dynamite 
expressly  named  as  one  of  the  prohibited  explosives — in  the  Act  of 
May  30,  1908  (part  1,  35  Stat.  L.  554)  and  in  the  Criminal  Code,  sec- 
tions 232-235  (part  1,  35  Stat.  L.  1134).  Neither  the  fact  that  dyna- 
mite was  not  expressly  named  in  the  earlier  enactments,  in  force  at 
the  date  averred  as  the  inception  of  the  conspiracy,  nor  the  fact  of 
changes  made  in  the  act  of  1908  and  the  Criminal  Code  of  1909,  both 
in  respect  of  additional  enumerations  and  of  punishment  fQr  the  of- 
fenses, can  affect  the  unlawfulness  of  the  undertaking  for  carriage  of 
nitroglycerin,  as  averred,  in  the  primary  conspiracy.  For  evidence  of 
such  conspiracy  it  was  not  needful  to  prove  extention  thereof  to  the 
carriage  of  dynamite  after  May  30,  1908 ;  but  we  believe  such  proof 
could  well  be  authorized  under  the  averments  of  either  count. 

[9]  The  contention  that  these  enactments  were  intended  to  be  ap- 
plicable to  the  common  carriers  only,  and  not  to  passengers  or  per- 
sons traveling  on  the  trains,  is  untenable,  as  we  believe,  both  under 
the  language  of  each  of  the  provisions  and  in  view  of  their  obvious 
purpose,  to  prohibit  carriage  in  any  manner  of  the  explosives  named  on 
a  passenger  train  engaged  in  interstate  commerce,  in  a  "vehicle"  there- 
of "carrying  passengers  for  hire."  That  each  is  applicable  alike  to 
possible  cases  of  such  carriage  endangering  the  lives  of  passengers, 
either  by  common  carriers  or  employes  thereof,  or  by  any  person  trav- 
eling on  such  vehicle,  cannot  be  doubted;  and  it  is  equally  clear,  as 
we  believe,  that  a  conspiracy  "to  commit  any  offense"  thereunder  is 
denounced  alike,  whether  it  extends  to  a  single  offense  or  to  a  course 
of  many  offenses. 

We  are  of  opinion,  therefore,  that  all  the  challenges  directed  against 
the  above-mentioned  counts  must  be  overruled. 

As  to  Sufficiency  and  Joinder  of  the  So-Called  "Carriage  Counts." 

[10]  The  numerous  counts,  referred  to  as  "carriage  counts,"  are 
all  challenged  for  insufficiency.  They  are  of  two  general  classes,  one 
charging  carriages  of  nitroglycerin  and  the  other  carriages  of  dyna- 
mite. Counts  63  to  96  inclusive  relate  to  nitroglycerin  and  counts  113 
to  128  inclusive  relate  to  dynamite.  They  are  arranged  in  pairs 
throughout  the  array  of  counts,  so  that  each  pair  of  counts  in  succes- 
sion charges  in  effect  one  offense,  with  the  averments  varied  only  in 
description  of  the  vehicle  of  carriage,  and  are  so  treated  in  each  of 
the  sentences  imposed  under  the  verdicts.  The  first-mentioned  class 
of  counts,  34  in  number,  charge  17  distinct  offenses,  the  first  commit- 
ted April  17,  1910,  and  the  last  March  18,  1911;  and  the  other  class, 
16  in  number,  charge  8  offenses,  the  first  on  January  22,  1911,  and  the 
last  on  April  7,  1911.  Thus  both  classes  are  brought  within  the  scope 
of  the  above-cited  sections  of  the  Criminal  Code,  which  became  opera- 
tive January  1,  1910.  In  each  of  these  counts  it  is  averred,  in  apt 
terms,  that  defendants  named  "unlawfully,  knowingly,  willfully,  and 


Digitized  by 


Google 


280  132  C.  C.  A.  REPORTS 

feloniously,  did  then  and  there  transport*'  and  carry  the  prohibited 
explosive  described,  in  a  vehicle  plainly  described  within  the  language 
of  the  statute,  and  that  the  plaintiffs  in  error  (and  other  defendants 
named)  were  aiders  and  abettors  therein. 

We  believe  the  foregoing  summary  of  the  character  of  the  counts 
and  their  averments,  not  only  meets  each  of  the  several  contentions  of 
their  insufficiency,  as  independent  counts  charging  commission  of  the 
statutory  offense,  but  furnishes  from  the  record  complete  answer  to 
the  objections  so  interposed,  and  that  each  thereof  must  be  overruled 
as  not  well  founded. 

[11]  Another  contention  of  error  in  respect  to  these  counts,  how- 
ever, is  far  more  serious,  both  in  its  import  and  in  the  propositions  and 
authorities  called  to  attention  for  its  support — ^namely,  that  joinder  of 
such  charges  with  the  conspiracy  counts  and  convictions  accordingly, 
was  unauthorized.  The  premise  and  propositions  advanced  in  the 
strong  argument  for  reversal  on  this  ground  are  thus  formulated: 
That  such  joinder  presented  for  trial  and  conviction  "a  charge  of  con- 
spiracy coupled  with  a  charge  of  the  consummation  of  the  act  to  do 
which  the  conspiracy  was  devised ;  the  doing  of  the  consummated  act, 
as  far  as  the  plaintiffs  in  error  were  concerned,  upon  a  theory  of  aid- 
ing and  abetting  expressly  averred  in  the  carriage  counts,  and  the 
only  suggestion  of  aiding  and  abetting  was  found  in  the  fact  of  con- 
spiracy to  violate  the  law,  evidenced  by  the  designs  of  the  alleged  con- 
spirators" ;  that  all  the  counts,  if  not  otherwise  bad,  "are  interdepend- 
ent" and  "the  case  must  fall  upon  either  hypothesis  of  the  govern- 
ment" ;  that  "if  there  was  a  continuing  conspiracy  there  was  only  one 
offense,"  and,  "if  there  was  a  conspiracy  separable  from  the  actual 
carriage,  the  consolidation  was  wholly  improper  because  of  the  differ- 
ent rule  of  evidence  applicable  to  the  respective  counts."  And  again: 
That  "the  record  shows  that  out  of  the  same  state  of  facts,  in  the 
same  jurisdiction,  a  multitude  of  so-called  separate  offenses  were  carv- 
ed ;  plaintiffs  in  error  were  unlawfully  tried  for  these  offenses,  were 
convicted  and  have  been  punished  for  them  all — thus  having  been  tried 
and  punished  many  times  for  the  same  offense,  in  violation  of"  the 
fifth  amendment  of  the  Constitution. 

We  are  of  opinion  that  each  of  these  propositions  is  untenable, 
for  the  reason  that  each  is  predicated  on  the  erroneous  interpretation 
of  the  statutory  offense  of  conspiracy  hereinbefore  considered  and 
overruled,  under  the  consensus  of  authorities.  They  ignore  the  estab- 
lished distinction  between  the  conspiracy,  as  a  separate  statutory  of- 
fense, and  the  commission  of  other  offenses,  either  by  the  conspirators 
or  by  other  persons  in  execution  of  the  purposes  of  the  conspiracy; 
that  the  one  offense  consists  of  the  inhibited  combination  of  the  con- 
spirators to  commit  the  unlawful  acts,  together  with  any  "act  to  ef- 
fect the  object"  thereof,  so  that  conviction  neither  requires  nor  in- 
volves commission  of  any  offense  for  which  the  conspiracy  was  form- 
ed— in  no  measure  depends  either  on  accomplishment  or  failure  of  its 
purposes — ^but  requires  only  averment  and  proof  of  any  overt  act  to 
carry  the  conspiracy  into  effect ;  and  that  offenses  committed  in  vio- 
lation of  the  other  statute  (whether  in  execution  of  the  conspiracy  or 
otherwise)  constitute  distinct  offenses,  not  involved  in  conviction  under 
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the  conspiracy  statute.  Thus  the  counts  for  conspiracy  on  the  one 
hand,  and  those  for  aiding  and  abetting  unlawful  carriage  of  explo- 
sives on  the  other  hand,  cannot  rightly  be  defined  as  "interdependent," 
nor  were  both  charges  either  proved  or  provable  by  the  same  evidence, 
as  contended ;  and  the  further  contention,  that  commission  of  the  of- 
fenses averred  in  the  last-mentioned  counts  was  relied  upon  and  in- 
volved for  conviction  under  the  conspiracy  counts,  is  unsupported  by 
the  averments  in  such  counts,  wherein  neither  of  such  commissions  of 
offense  is  set  forth  in  the  specification  of  overt  acts,  so  that  no  ques- 
tion arises  whether  their  averment  therein  as  overt  acts  would  affect 
the  rule  above  stated  as  to  the  independent  nature  of  the  other  counts. 
Undoubtedly,  the  evidence  introduced  in  support  of  the  conspiracy 
charge  may  well  serve  as  evidence  tending  to  support  the  charges  of 
aiding  and  abetting  pommission  of  the  offenses  averred  in  the  other 
counts ;  but  this  coincidence  in  part  gives  no  support  to  either  conten- 
tion of  identity  of  the  offenses  charged,  or  of  identity  of  the  evidence 
involved  for  conviction.  It  is  obvious  that  proof  to  convict  of  commis- 
sion of  the  unlawful  carriages,  as  aiders  and  abettors,  must  extend  be- 
yond the  requirements  for  proof  of  the  conspiracy. 

For  the  definition  and  distinction  of  these  two  classes  of  statutory 
offense,  the  decisions  of  the  Supreme  Court  heretofore  referred  to 
must  be  accepted  as  controlling,  and  the  numerous  cases  cited  from 
other  jurisdictions  are  inapplicable,  in  the  light  of  such  controlling  prec- 
edents. Two  citations  of  early  federal  opinions,  which  may  be  per- 
tinent in  one  aspect  of  the  argument,  are  relied  upon  and  well  deserve 
mention.  U.  S.  v.  McKee,  4  Dill.  128,  26  Fed.  Cas.  No.  15,688,  and 
Ex  parte  Joyce,  13  Fed.  Cas.  No.  7556.  The  opinion  in  the  McKee 
Case  (in  1877)  is  by  Mr.  Justice  Miller,  sitting  at  the  circuit,  with  Judge 
Dillon  concurring  therein,  overruling  a  demurrer  interposed  to  defens- 
es set  up  in  a  civil  suit,  brought  by  the  United  States  to  recover 
double  the  amount  of  taxes  of  which  the  government  had  been  de- 
frauded by  the  unlawful  removal  of  whis%  from  distilleries.  The 
defense  in  question  averred  prior  indictment  and  conviction  **for  the 
same  offenses."  It  is  stated  in  the  opinion  that  the  indictment  so  plead- 
ed was  for  conspiracy  to  defraud  the  government  out  of  the  taxes  due, 
"and  that  in  pursuit  of  that  conspiracy  other"  conspirators  "did  un- 
lawfully remove  said  whisky" ;  and  that  in  the  civil  case  the  defend- 
ant "is  charged  with  aiding  and  abetting  the  same  removal,  and,  if 
convicted,  will  be  punished  for  the  same  removals."  It  then  holds  that 
joining  the  conspiracy  as  described  "was  aiding  and  abetting  the  re- 
moval which  was  effected  by  means  of  the  conspiracy" ;  and  that,  "if 
the  specific  acts  of  removal"  in  suit  "are  the  same  which  were  proved 
in  the  indictment,  the  former  judgment  and  indictment  is  a  bar  to  the 
present  action."  In  the  Joyce  Case,  petitioner  was  released  on  writ 
of  habeas  corpus  from  further  imprisonment  under  convictions  upon 
four  counts  of  an  indictment — three  charging  violations  of  the  reve- 
nue law  and  the  fourth  charging  conspiracy  to  defraud  the  United 
States,  and  the  opinion  is  by  Judge  Krekel,  in  the  same  year  and  in  the 
District  Court  of  the  same  district  of  the  foregoing  decision.  Its  rul- 
ings are  substantially  stated  in  accord  with  the  theory  of  Mr.  Justice 
Miller's  opinion,  although  about  a  month  prior  in  date,  so  that  three 
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eminent  jurists  appear  to  have  concurred,  at  that  date,  in  such  theory 
of  identity  in  the  charges  involved  for  decision.  For  consideration  of 
both  opinions  we  assume  (without  so  ruling)  that  both  cases  presented 
a  state  of  facts  which  would  make  them  applicable  to  the  present  in- 
quiry, but  thus  viewed,  we  are  constrained  to  believe  that  their  doctrine 
is  inconsistent  with  the  rule  now  established  by  the  tribunal  of  ulti- 
mate authority,  as  hereinbefore  stated. 

[12]  The  above-recited  contentions,  therefore,  of  improper  join- 
der and  double  punishment  through  such  joinder  of  the  two  classes  of 
counts  must  be  overruled,  in  conformity  with  the  rule  and  authorities 
referred  to,  together  with  the  statutory  provision  for  joinder  of  charg- 
es (section  1024,  R.  S.  [U.  S.  Comp.  St.  1901,  p.  720])  and  authorities 
applicable  thereto.  Logan  v.  United  States,  144  U.  S.  263,  295,  12  Sup. 
Ct.  617,  36  L.  Ed.  429;  Pointer  v.  United  States,  151  U.  S.  396,  400, 
403,  14  Sup.  Ct.  410,  38  L.  Ed.  208 ;  Williams  v.  United  States,  168 
U.  S.  382,  390,  18  Sup.  Ct.  92,  42  L.  Ed.  509;  Burton  v.  United  States, 
202  U.  S.  344,  358,  377,  378,  26  Sup.  Ct.  688,  50  L.  Ed.  1057.  As 
further  authority  against  the  contention  of  double  punishment,  the 
opinion  in  Gavieres  v.  United  States,  220  U.  S.  338,  340,  342,  31  Sup. 
Ct.  421,  55  L.  Ed.  '489  (and  authorities  cited),  is  well  in  point.  It 
quotes  and  approves  the  test  stated  in  Morey  v.  Commonwealth,  108 
Mass.  433,  434,  for  ascertaining  whether  offenses  are  identical,  which 
plainly  answers  the  present  contention,  as  follows: 

*'A  conviction  or  acquittal  upon  one  indictment  Is  no  bar  to  a  subsequent 
conviction  and  sentence  upon  another,  unless  the  evidence  required  to  sup- 
port a  conviction  upon  one  of  them  would  have  been  sufficient  to  warrant  a 
conviction  upon  the  other.  The  test  is  not  whether  the  defendant  has  al- 
ready been  tried  for  the  same  act,  but  whether  he  has  been  put  in  jeopardy 
for  the  same  offense.  A  single  act  may  be  an  offense  against  two  statutes; 
and  if  each  statute  requires  proof  of  an  additional  fact  which  the  other  does 
not,  an  acquittal  or  conviction  under  either  statute  does  not  exempt  the  de- 
fendant from  prosecution  and  punishment  under  the  other." 

The  various  assignments  of  error  for  consolidation  of  the  indict- 
ments and  counts  thereof  and  for  denial  of  motions  for  separate  trials, 
must  be  overruled  under  this  line  of  authorities.  Not  only  was  the 
course  thus  adopted  by  the  trial  court  within  the  exercise  of  judicial 
discretion,  but  we  are  impressed  with  the  view  that  no  other  course 
could  justly  have  been  directed. 

Is  Error  Well  Assigned  for  Reception  of  the  Testimony  of  Mc- 
Manigal  and  Clark,  Codef endants  ? 

[13^  14]  Both  of  these  witnesses  were  called  on  the  part  of  the  gov- 
ernment, and  McManigal  committed  most  of  the  offenses  charged  in 
the  unlawful  carriage  counts  and  directly  caused  most  of  the  destruc- 
tion in  evidence  by  use  of  explosives  so  conveyed  by  him.  Both  were 
codef  endants  with  plaintiffs  in  error  in  the  consolidated  indictment,  and 
both  pleaded  guilty  to  all  the  counts — McManigal  before  commence- 
ment of  the  trial  and  Clark  before  any  evidence  was  introduced.  When 
tendered  as  witnesses  for  the  prosecution,  the  only  objection  to  the 
competency  of  either  was  thus  stated :  "That  he  is  a  codef endant  with 
defendants  on  the  record,"  and  by  reason  thereof  "is  not  a  competent 
witness  against  any  of  the  defendants."     Another  objection  is  now 
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urged,  namely,  that  it  does  not  appear  of  record  that  either  witness 
was  called  "at  his  own  request'* ;  but  this  is  without  force  (if  other- 
wise material)  for  the  reason  that  it  was  not  raised  at  the  trial,  when 
any  defect  (if  defect  there  were  in  such  omission)  could  have  been 
brought  to  the  attention  of  the  trial  court  or  corrected.  The  right  of 
any  defendant,  either  to  refuse  or  refrain  from  testifying  under  the 
charge,  or  to  testify  "at  his  own  request,  but  not  otherwise,"  is  not  only 
secured  by  statute,  but  well  recognized  and  undisputed.  The  assign- 
ment of  error,  however,  rests  alone  on  the  objection  thus  preserved 
to  his  competency  as  a  witness  against  his  codefendant  in  the  indict- 
ment, and  it  must  be  overruled  on  the  authority  of  Benson  v.  United 
States,  146  U.  S.  325>  329,  333,  13  Sup.  Ct.  60,  36  L.  Ed.  991,  which  is 
deemed  decisive  of  such  competency.  In  reference  to  the  essentials 
of  corroboration  of  testimony  so  received,  the  rule  is  well  settled  and 
will  be  considered  in  reviewing  the  evidence,  pursuant  to  the  various 
assignments  for  insufficiency  to  support  submission  of  the  issues. 

Instructions  to  the  Jury. 

The  instructions  given  by  the  court  on  submission  of  the  issues  to 
the  jury  are  preserved  as  an  entirety  in  the  bill  of  exceptions  (Record, 
vol.  4,  pp.  3677-3692),  and  no  exceptions  appear  thereto,  aside  from 
the  two  paragraphs  quoted  in  the  statement  of  facts  which  precedes 
this  opinion.  Thus  review  is  neither  sought  nor  authorized  of  other 
instructions  so  submitted,  but  reference  to  the  context  of  the  para- 
graphs challenged  is  authorized,  as  of  course,  and  we  have  examined 
the  entire  charge  in  that  view.  Its  precision,  correctness,  and  thorough- 
ness in  the  instructions  which  are  unchallenged  are  notable,  in  effect 
as  follows :  That  the  various  essential  propositions  of  law  involve  in 
the  issues  are  well  pointed  out  and  defined  in  clear  language,  not  open 
to  doubt  of  their  meaning  for  application  to  the  evidence ;  that  limita- 
tion of  the  issues  to  the  specific  charges  of  the  indictment  was  directed 
in  plain  terms,  alike  immistakable  in  definition  of  the  issues;  that  all 
references  to  the  evidence  were  not  only  dispassionate,  but  exceedingly 
fair  throughout  the  charge;  that  the  jury  were  carefully  instructed 
and  cautioned  as  to  the  sole  purpose  and  bearing  of  the  evidence  re- 
lating to  the  International  Association  and  destruction  of  property  in 
the  long  course  of  the  strike  referred  to,  and  that  neither  that  associa- 
tion nor  the  rights  of  "organized  labor"  were  on  trial ;  and  they  were 
further  charged,  in  express  terms,  that  "the  defendants  are  not  on  trial 
for  causing  the  various  explosions,  and  the  consequent  loss  of  life  and 
property  throughout  the  United  States"  in  evidence. 

In  the  light  of  instructions  thus  given,  we  are  of  opinion  that  the 
criticisms  urged  against  the  two  paragraphs  in  question  are  unfounded, 
and  that  error  is  not  well  assigned  thereupon. 

As  to  the  Cjeneral  Motion  to  Direct  Acquittal  "Upon  the  Whole 
Case"  in  Evidence. 

[16]  The  contentions  in  support  of  this  challenge  are  of  the  utmost 
importance  for  just  solution  and  are  strongly  pressed,  with  frank 
recognition  of  the  enormity  of  criminal  offenses,  not  of  federal  cogni- 
zance, which  are  in  evidence.     For  basic  grounds  of  the  argument 


Digitized  by 


Google 


284  132  C.  C.  A.  REPORTS 

against  the  sufficiency  of  proof  for  submission  to  the  jury  to  convict 
any  of  the  plaintiflfs  in  error  of  an  offense  of  federal  cognizance,  the 
propositions  heretofore  considered  and  overruled  as  challenges  of  both 
classes  of  counts  in  the  indictment — the  one  for  conspiracy  and  the 
other  for  aiding  and  abetting  the  unlawful  carriage  of  explosives — 
are  relied  upon,  together  with  the  further  proposition  that  the  entire 
array  of  evidence  in  the  case  is  directed  and  tends  alone  to  prove  com- 
mission of  offenses  against  the  several  states.  The  contentions  that 
either  or  both  classes  of  counts  in  the  indictment  are  insufficient  do 
not  require  further  discussion  for  the  present  inquiry,  but  the  last- 
mentioned  proposition  is  nevertheless  of  vital  concern  and  demands 
careful  analysis  and  consideration  of  the  evidence.  It  rests  on  these 
broad  contentions  as  framed  in  the  course  of  the  argument:  (1)  That 
"the  whole  case  depends  upon  the  conspiracy  indictment";  (2)  that 
"there  was  no  evidence  that  the  conspiracy,  if  there  was  one,  was  the 
conspiracy  laid  in  the  indictment,'*  namely,  "to  transport,  interstate, 
between  25  different  places  in  diflferent  states,  dynamite  and  nitro- 
glycerin" in  passenger  cars  as  averred ;  (3)  that  the  testimony  of  the 
defendant  McManigal,  if  it  be  assumed  that  it  tended  to  prove  both 
classes  of  averment — ^both  of  such  conspiracy  and  of  aiding  and  abet- 
ting commission  of  the  transportation  oflfenses  by  any  of  the  plaintiffs 
in  error,  which  is  denied — is  without  corroboration  to  charge  any  plain- 
tiff in  error  with  commission  of  the  offense  averred. 

Undoubtedly,  the  charges  of  aiding  and  abetting  hinge,  mainly  if  not 
entirely,  on  the  evidence  introduced  to  prove  conspiracy  to  that  end 
and  that  the  plaintiffs  in  error  were  conspirators  therein,  so  that  the 
first-mentioned  contention  may  justly  be  conceded  for  the  present  in- 
quiry, and  we  proceed  to  consideration  of  the  other  two  which  coalesce 
in  large  measure.  It  is  plain  that  submission  of  the  case  to  the  jury 
was  erroneous,  if  both  are  well  founded. 

In  the  brief  of  argument  for  these  contentions,  it  is  stated  that  they 
are  made  "upon  a  record  which  is  utterly  wanting  in  proof  of  es- 
sential and  necessary  facts,"  and  that  "nothing  can  more  fully  or  clear- 
ly state  the  whole  case  than  the  recital  of  the  bill  of  exceptions,  which, 
of  course,  omits  everything  exculpatory  of  the  plaintiffs  in  error." 
It  thereupon  quotes  the  general  recitals  referred  to,  making  nearly 
six  printed  pages  of  excerpt  (as  set  forth  in  the  statement  which  pre- 
cedes this  opinion).  The  facts  thus  recited  as  "proven  by  the  govern- 
ment on  the  trial"  may  be  mentioned  in  part  as  follows : 

The  nature  of  the  contest  between  the  International  Association  of 
Bridge  and  Structural  Iron  Workers,  of  which  "all  of  the  defendants* 
except  two,  that  were  convicted,  were  members,"  and  the  American 
Bridge  Company  and  of  the  ensuing  general  strike  declared  and  sup- 
ported by  the  Association  "throughout  the  United  States,"  extending 
from  1905  continuously  down  to  "the  time  of  the  trial,"  is  described. 
In  the  early  months  it  was  attended  by  "numerous  acts  of  violence" 
in  various  places,  and  commencing  in  1906  dynamite  was  brought  in- 
to use  "to  blow  up  and  destroy  buildings  and  bridges  that  were  being 
erected  by  'open  shop'  concerns,"  and  such  explosions  started  in  the 
eastern  part  of  the  country  and  "extended  from  the  Atlantic  to  the 
Pacific"  in  many  places.    This  course  continued  "until  the  arrest  of 


Digitizedby 


Google 


RYAN   y.  UNITED  STATES  285 

the  McNamaras  and  McManigal  in  April,  1911."  Almost  100  explo- 
sions thus  occurred,  "damaging  and  destroying  buildings  and  bridges 
in  process  of  erection  where  the  work  was  being  done  by  'open  shop' 
concerns."  And  "no  explosions  took  place  in  connection  with  work  of 
a  similar  character  that  was  being  done  by  'closed  shop'  concerns." 
From  February  17,  1908,  until  April  22,  1911,  70  of  such  explosions  oc- 
curred, 43  of  which  were  in  connection  with  work  either  of  the  Na- 
tional Erectors*  Association  or  American  Bridge  Company  and  affiliat- 
ed concerns,  and  27  of  the  explosions  occurred  in  connection  with  the 
work  of  independent  concerns  in  no  way  connected  with  either  there- 
of. Dynamite  was  first  used  together  with  fuse  and  fulminating  caps, 
the  fuse  being  generally  about  50  feet  in  length  "and  when  lighted  the 
explosion  would  occur  in  about  half  an  hour."  Nitroglycerin  was 
next  brought  into  use  provided  with  a  clock  and  battery  and  attach- 
ments "to  be  used  together  with  dynamite  and  nitroglycerin,  constitut- 
ing what  was  termed  an  infernal  machine,  to  be  used  in  connection  with 
the  dynamite  and  nitroglycerin  in  the  destruction  of  buildings  and 
bridges  of  'open  shop'  concerns";  and  "from  this  time  forward  the 
clock  and  battery  was  used  in  connection  with  charges  of  dynamite  and 
nitroglycerin  in  the  destruction  of  life  and  property."  These  infernal 
machines  "were  so  made  and  arranged  that  they  could  be  and  were  set 
to  cause  the  explosion  to  take  place  several  hours  after  it  was  set,  so 
that  the  person  setting  the  explosion  could  be  hundreds  of  miles  away 
when  the  explosion  took  place."  The  headquarters  of  the  International 
Association  was  at  the  outset  in  Cleveland,  Ohio,  but  was  removed  to 
Indianapolis,  Ind.,  early  in  1906,  and  there  remained.  The  various 
places  in  which  the  several  defendants  were  located  are  mentioned  in 
various  states.  The  dynamite  and  nitroglycerin  which  were  used  for 
the  explosions  mentioned  "were  transported  in  passenger  cars  on  pas- 
senger trains  of  common  carriers  engaged  in  the  transportation  of 
passengers  for  hire  into  and  over  and  across"  various  states  named. 
Explosions  took  place  "in  all  of  the  states  named  and  a  number  of 
times  in  some  of  them"  and  "were  planned  to  be  made"  in  other  states 
named.  In  connection  with  this  work  of  destruction,  "dynamite  and 
nitroglycerin  was  purchased  and  stolen  and  various  storage  places  ar- 
ranged to  conveniently  store  such  explosives  that  were  to  be  used  in 
the  destruction  of  property  in  the  various  states"  referred  to;  and 
"such  explosives  were  carried  and  taken  on  passenger  trains  from 
such  storage  places  in  the  various  states  to  various  places  in  the  other 
states  where  structural  iron  work  was  in  process  of  erection,"  and  the 
various  locations  are  named.  "Large  quantities  of  dynamite  and  nitro- 
glycerin were  at  various  times  stored  in  vaults  of  the  Association"  in 
Indianapolis  and  also  in  the  basement  of  the  building.  These  storage 
places  "were  so  arranged  that  dynamite  and  nitroglycerin  could  be 
readily  obtained  and  transported  from  such  place  of  storage"  to  other 
places  for  their  use  in  destruction  of  property,  also  clocks  and  batteries, 
as  described,  and  fuse  and  fulminating  caps,  as  well,  in  large  quantities, 
"all  to  be  used  in  connection  with  the  dynamite  and  nitroglycerin  for 
the  destruction  of  property" ;  and  some  thereof  were  stored  in  the  vaults 
of  the  Association  at  Indianapolis,  "so  that  the  same  would  be  accessible 
for  immediate  use  in  connection  with  any  explosion  desired  at  any 
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Other  place  in  the  United  States."  For  the  purpose  of  carrying  such 
explosives,  "suit  cases  and  carrying  cases  were  obtained  and  purchas- 
ed, in  which  such  dynamite  and  nitroglycerin,  clocks,  batteries,  fuses, 
caps  and  attachments  could  be  conveniently  placed  and  carried  by  per- 
sons going  from  a  place  of  storage  to  a  place  in  another  state  on  pas- 
senger trains  of  common  carriers,  etc."  All  the  explosions  mention- 
ed "were  accomplished  with  the  materials,  including  the  nitroglycerin 
and  dynamite/'  so  stored,  and  were  transported  "from  said  storage 
place  to  the  various  places  throughout  the  United  States,  where  such 
explosions  occurred,  in  suit  cases  and  carrying  cases  by  persons  travel- 
ing upon  the  passenger  trains  of  common  carriers,"  etc.  "Four  explo- 
sions occurred  in  one  night  at  the  same  hour  in  Indianapolis,"  and  "ex- 
plosions were  planned  to  take  place  on  the  same  night  two  hours  apart 
at  Omaha,  Neb.,  and  Columbus,  Ind.,  and  the  explosions  so  planned 
did  occur  on  the  same  night  at  about  the  same  time,  instead  of  two 
hours  apart,  owing  to  the  fact  that  one  clock  was  defective.  The  ex- 
plosions referred  to  at  Omaha  and  Columbus  were  all  'open  shop'  con- 
cerns, and  the  infernal  machines  used  therein  were  taken  from  the 
storage  places  of  said  materials  above  set  forth."  The  "Times  Build- 
ing at  Los  Angeles  was  destroyed  by  the  use  of  dynamite"  on  October 
1,  1910,  and  21  persons  killed,  "and  immediately  after  the  happening 
of  this  event  arrangements  were  made  to  have  an  explosion  in  the 
eastern  part  of  the  United  States,  as  an  echo  in  the  East  of  what  had 
occurred  at  Los  Angeles."  Prior  to  "the  arrest  of  the  McNamaras  and 
McManigal,"  seven  or  eight  explosions  were  planned  "to  take  place 
in  different  parts  of  the  country,  widely  separated,  on  the  same  night." 
All  the  expenses  of  dynamite  and  nitroglycerin,  "except  the  djmamite 
that  was  stolen,  the  batteries,  clocks,  caps,  fuse  and  attachments,  suit 
cases  and  carrying  cases,  as  well  as  the  expense  and  work  of  carrying 
the  explosives  and  articles  to  be  used  in  connection  therewith,  includ- 
ing the  expense  incident  to  the  stealing  of  dynamite,  were  paid  out  of 
the  funds  of  the  International  Association,  and  these  funds  were  drawn 
from  the  association  upon  checks  signed  by  the  secretary-treasurer, 
John  J.  McNamara,  and  by  the  president,  Frank  M.  Ryan,"  plaintiff 
in  error. 
In  reference  to  these  facts  the  brief  states : 

''Gruesome  as  this  recital  is,  as  evidencing  a  reprehensible  series  of  indi- 
vidual acts  depending  upon  matters  of  state  cognizance,  there  is  nothing  in 
it  even  suggestive  of  a  matter  of  national  cognizance,  of  which  a  national 
court  could  have  Jurisdiction.  There  is  nothing  tending  to  prove  the  charge 
laid  in  the  indictments"  as  consolidated  and  tried. 

We  infer  from  the  argument  that  the  contention  of  entire  want  of , 
force  in  these  facts,  as  tending  to  prove  either  one  or  both  classes  of 
averment — the  one  of  conspiracy  to  transport  the  explosives  as  averred 
and  the  other  of  complicity  of  the  plaintiffs  in  error,  or  any  thereof, 
in  the  actual  transportation  so  proven — is  predicated  on  the  twofold 
theories  asserted  throughout  the  discussion  on  behalf  of  the  plaintiffs 
in  error,  in  effect :  (a)  That  any  conspiracy  thus  appearing  so  differs 
in  its  scope  and  purposes,  that  it  cannot  tend  to  prove  the  averred  con- 
spiracy ;  and  (b)  "that  any  persons  could  have  conspired  to  do  what 
the  indictment  says  these  plaintiffs  agreed  to  do  was  in  itself  an  im- 
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possibility  and  the  allegation  is  absurd."  So,  it  is  argued:  "There 
was  no  proof  of  such  a  conspiracy  and  not  a  suspicion  of  such  proof." 
Both  of  these  theories  have  entered  into  consideration  and  are  in  effect 
overruled  in  reference  to  objections  raised  to  the  indictment,  and  we 
believe  them  to  be  alike  untenable  upon  the  present  inquiry.  That 
other  facts  than  those  above  recited  must  appear  in  evidence  for  sup- 
port of  the  charge  of  conspiracy  under  the  indictment,  as  against  the 
various  plaintiffs  in  error,  is  unquestionable;  but  we  have  no  doubt 
of  the  admissibility  and  probative  force  of  the  facts  recited  as  circum- 
stantial evidence  tending  to  prove  the  averred  conspiracy,  when  con- 
necting facts  and  circumstances  to  tfiat  end  are  in  evidence.  Nor  do 
we  perceive  any  warrant  for  the  contention  that  the  averred  conspiracy 
was  either  impossible  of  creation  or  execution,  or  inconsistent  in  any 
sense  with  the  primary  conspiracy  which  may  be  deduced  from  the 
above  recitals. 

The  general  challenge  for  insufficiency,  therefore,  must  rest  on  fail- 
ure of  evidence  of  connecting  facts  to  authorize  submission  of  the 
charges,  and  the  solution  must  be  obtained  through  examination  of 
the  mass  of  additional  evidence  preserved  in  the  record.  Although  the 
rule  upon  writs  of  error  places  the  burden  on  the  plaintiffs  in  error  to 
support  their  assignments,  it  is  obviously  impracticable  for  counsel 
on  their  behalf  to  furnish  aid  in  such  research  for  this  inquiry,  except 
in  a  negative  way,  by  calling  attention  to  alleged  infirmities  in  the  tes- 
timony. Proceeding  in  that  view,  the  further  evidence  pertinent  to  the 
inquiry  has  been  carefully  examined — ^aided  therein  by  helpful  refer- 
ences in  the  brief  submitted  by  counsel  for  the  government — ^and  we 
are  impressed  with  no  doubt  of  its  adequacy  for  overruling  this  general 
challenge  upon  both  of  its  branches  above  stated.  The  great  extent 
and  wide  range  of  evidence  applicable  to  the  inquiry  render  it  difficult 
to  attempt,  within  reasonable  limits,  any  useful  specification  of  pro- 
bative facts  so  appearing,  and  the  numerous  specific  references  to  and 
mention  of  such  facts — ^as  required  for,  consideration  of  each  of  the 
individual  challenges  for  like  cause  and  hereinafter  reviewed — are 
equally  pertinent  for  this  general  inquiry  and  will  suffice  for  details, 
so  that  we  are  content  to  mention  here  the  leading  features  and  tend- 
ency of  the  additional  evidence  which  authorized  the  submission.  Such 
evidence  is  applicable  as  well  to  each  of  the  individual  motions  to  di- 
rect acquittal,  except  in  respect  of  the  vital  inquiry  as  to  identification 
of  the  plaintiffs  in  error  respectively  as  parties  to  the  averred  con- 
spiracy and  offenses  committed  thereunder. 

The  premises  of  fact  which  are  settled  by  the  above  recitals — ^laying 
out  of  view  the  far  more  serious  course  of  crimes  which  appear  in  evi- 
dence as  committed  pursuant  to  the  primary  conspiracy — ^may  be  re- 
capitulated as  follows :  Executive  officers,  members,  and  agents  of  the 
International  Association  of  Bridge  and  Structural  Iron  Workers,  were 
engaged  in  a  joint  undertaking — rightly  charged  as  a  conspiracy — ^to 
use  dynamite,  nitroglycerin,  and  so-called  "infernal  machines,"  in  re- 
quired quantities,  at  many  places  in  various  states,  either  in  succession 
or  simultaneously  as  planned,  through  agents  not  residing  in  such 
places.  For  such  use  these  explosives  were  provided  and  stored  at 
various  storage  places,  arranged  for  the  purpose  in  various  states,  to 
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be  carried  by  the  agents  for  use  as  required,  in  special  carrying  cases 
provided  for  the  purpose,  to  distant  places  with  needful  dispatch  and 
secrecy,  so  that  interstate  carriage  on  passenger  cars  as  averred  in  the 
counts,  was  made  necessary  for  use  thereof  in  other  places  and  states 
as  constantly  ordered  by  the  conspirators;  and  all  expenses  for  such 
explosives  and  for  their  storage  and  carriage  as  described  "were  paid 
out  of  the  funds  of  the  International  Association,"  and  "drawn  upon 
checks  signed  by  the  secretary-treasurer,  John  J.  McNamara,  and  by 
the  president,  Frank  M.  Ryan"  (plaintiff  in  error).  In  25  instances 
proven  such  interstate  carriages  were  performed  by  an  agent,  as  averred 
in  the  counts  respectively,  for  designated  use  of  the  explosives.  Fur- 
thermore, the  twofold  fact  of  conspiracy  for  use  of  the  explosives,  and 
that  the  defendants  McManigal,  both  McNamaras  and  Hockin  were 
conspirators  therein  is,  in  substance,  conceded  in  the  argument  to  be 
established  by  the  evidence;  and  it  is  undisputed  that  the  evidence 
proves  the  defendant  Edwin  Clark  to  be  another  member  of  such 
conspiracy. 

These  basic  facts  directly  bearing  upon  the  issues  are  followed  up 
with  connecting  evidence  of  the  following  nature:  Written  corre- 
spondence on  the  part  of  many  of  the  plaintiffs  in  error,  both  between 
one  and  another  thereof  and  with  other  defendants,  inclusive  of  the 
above-mentioned  conspirators,  together  with  letters  from  one  and  an- 
other of  such  conceded  conspirators  to  one  of  the  plaintiffs  in  error 
and  to  other  defendants,  properly  identified,  constitute  one  volume  of 
printed  record ;  and  these  letters  furnish  manifold  evidence,  not  only 
of  understanding  between  the  correspondents  of  the  purposes  of  the 
primary  conspiracy,  but  many  thereof  convey  information  or  directions 
for  use  of  the  explosives,  while  others  advise  of  destruction  which  has 
occurred,  and  each  points  unerringly  not  only  to  the  understanding 
that  the  agency  therein  was  that  of  the  conspirators,  but  as  well  to 
the  necessary  step  in  its  performance  of  transporting  the  explosives 
held  for  such  use.  This  line  of  evidence  clearly  tends  to  prove  and 
may  well  be  deemed  convincing  of  the  fact  of  conspiracy  on  the  part 
of  many,  if  not  all,  of  the  correspondents ;  and  many,  if  not  all,  of  the 
uses  of  explosives  therein  referred  to  are  established  by  other  evidence 
to  have  occurred,  together  with  direct  evidence  of  carriage  of  ex- 
plosives for  such  use,  as  charged. 

The  president  of  the  association  was  the  plaintiff  in  error  Ryan,  and 
John  J.  McNamara  was  its  secretary  and  treasurer,  up  to  his  convic- 
tion and  sentence  (for  crimes  committed  in  California)  in  1911,  thus 
covering  the  entire  period  embraced  in  the  present  charges.  Under 
its  organization  provision  was  made  for  monthly  reports  to  show  all 
expenditures  of  association  funds  and  publication  thereof  in  the  official 
journal.  On  December  13,  1905,  Ryan  wrote  to  McNamara,  that  it 
was  best  to  discontinue  such  publication  "while  this  trouble  is  on,"  and 
in  February  ensuing  the  official  magazine  published  a  notice  by  the 
"executive  board"  of  the  association  that  publication  of  such  reports 
would  cease  "during  our  strike"  and  imtil  further  instructions.  The 
last  letter  in  evidence,  written  by  John  J.  McNamara,  April  13,  1911 — 


Digitized  by 


Google 


BTAN  V.  UNITED  STATES  289 

the  day  after  his  arrest  and  the  concurrent  arrest  of  McManigal — may 
well  be  mentioned  in  this  connection  both  for  its  general  bearing  and 
for  its  statements  that  **some  organization  matters  must  be  surrounded 
with  the  utmost  secrecy,"  and  that,  "even  after  something  has  been 
accomplished,  experience  has  proven  the  least  said  about  it  the  better" ; 
also  a  circular,  entitled  "Important  Warning,"  dated  June  16,  1911, 
signed  jointly  by  plaintiff  in  error  Ryan  and  by  Hockin  (who  was  one 
of  the  original  plaintiffs  in  error  and  the  undisputed  director  of  the  ex- 
plosions), and  sent  to  the  officers  and  members  of  the  association,  in 
effect  cautioning  all  members  to  keep  silent  on  all  actions  of  the  officers 
thereof  of  which  they  may  have  information,  in  the  view  that  "traitors 
will  be  more  active  than  ever  at  this  particular  time."  The  executive 
board  of  the  association  constituted  the  managing  directors  of  its  pol- 
icy and  affairs,  and  one  of  their  duties  was  examination  and  audit  of 
all  expenditures  for  payment  out  of  its  funds.  President  Ryan  and 
severaJ  other  plaintiffs  in  error  (as  hereinafter  specified)  constituted 
this  board  and  held  frequent  meetings  at  the  headquarters  in  Indian- 
apolis (aside  from  their  respective  visits  to  "fields  of  operation"), 
throughout  the  period  during  which  explosives  were  purchased,  stored, 
and  transported  as  proven,  in  performance  of  their  various  duties  and 
purposes.  We  do  not  understand  that  minutes  of  their  meetings  are 
in  evidence  showing  their  action  upon  any  expenditures  during  this 
period,  nor  does  it  appear  whether  record  of  the  fact  or  items  was  pre- 
served in  any  form  other  than  the  checks  therefor;  but  the  fact  of 
payments  from  such  funds  of  the  association  (with  many  of  the  checks 
in  evidence)  for  all  expenditures  involved  herein,  is  established,  as  re- 
cited in  the  bill  of  exceptions,  together  with  the  fact  that  checks  there- 
for were  signed  by  Ryan  and  McNamara.  While  it  is  true  that  Ryan 
testifies  for  the  defense,  in  substance,  that  he  signed  such  checks  in 
blank,  leaving  them  with  McNamara  for  use  in  payments,  and  was 
unacquainted  with  the  items  or  purpose  entering  therein  when  com- 
pleted, his  credibility  in  such  version  was  for  determination  by  the 
jury.  So  the  question  was  plainly  presented  for  their  determination, 
whether  Ryan  and  other  members  of  the  executive  board  performed 
their  duties  in  respect  of  such  expenditures  and  were  advised  of  their 
purpose,  as  a  just  deduction  from  all  circumstances  in  evidence  per- 
tinent to  that  inquiry.  Plainly  the  absence  of  direct  proof  of  affirm- 
ative action  by  the  board  cannot  foreclose  an  inference  of  such  action, 
in  the  light  of  the  above-mentioned  order  in  reference  to  expenditures 
made  during  the  "trouble,"  together  with  another  official  statement  of 
proceedings  of  the  board  (produced  from  a  publication  in  its  recog- 
nized official  organ,  "Bridgemen's  Magazine"  of  April,  1910),  embrac- 
ing various  matters  ruled  upon,  wherein  the  published  minutes,  signed 
by  the  secretary-treasurer,  conclude  as  follows: 

"The  items  set  forth  above  do  not  include  all  the  matters  considered  by  the 
executive  board.  It  goes  without  saying  that  many  questions  were  presented 
and  acted  upon  that  are  not  deemed  of  suflacleut  importance  to  be  recorded 
in  these  columns.  Such  items,  however,  were  of  vital  interest  to  the  persons 
directly  interested  and  were  of  necessity  presented  to  and  considered  by  the 
execotlve  bbard." 

132  C.C.A.— 19 
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Many  witnesses,  who  appear  to  be  disinterested,  testify  to  facts  and 
circumstances  which  tend  strongly  in  support  of  one  and  the  other 
class  of  charges  under  the  indictment,  but  specific  mention  of  their  tes- 
timony is  not  deemed  needful.  One  feature  of  circumstantial  evidence 
is  brought  out  by  the  testimony  and  justly  pressed  for  consideration, 
as  tending  to  prove  the  conspiracy  in  all  its  phases,  namely :  That  use 
of  explosives  for  destruction  of  property  as  described  embraced  ex- 
clusively "open  shop  concerns"  and  was  continuous  and  systematic 
from  the  commencement  of  such  course  up  to  the  time  of  the  above- 
mentioned  arrest  of  the  McNamaras  and  McManigal,  and  then  ceased 
throughout  the  coimtry. 

The  chief  direct  testimony  in  the  record,  however,  is  that  of  the  de- 
fendant Ortie  E.  McManigal,  wihch  is  plainly  subject  to  the  challenge 
of  its  independent  force,  by  way  of  proving  the  charges,  under  his  re- 
lations of  record  and  confessed  course  of  criminality,  and  thus  requires 
special  mention  and  reference,  as  well,  to  the  extraordinary  array  of 
corroborating  evidence  furnished  in  support  thereof,  as  an  indispensa- 
ble requisite  for  its  consideration  as  proof  against  the  plaintiffs  in  er- 
ror. His  testimony  is  remarkable,  both  for  its  story  of  wicked  conduct 
in  a  systematic  course  of  crimes  committed  by  himself,  from  the  time 
of  his  alleged  employment  in  1907  by  Herbert  S.  Hockin  (one  of  the 
plaintiffs  in  error,  who  has  withdrawn  his  writ)  to  carry  out  the  ob- 
jects of  the  conspiracy,  down  to  the  time  of  his  arrest  at  Detroit,  April 
12,  1911,  and  for  its  directness  and  completeness  upon  both  classes  of 
issue,  inclusive  of  identification  of  several  of  the  plaintiffs  in  error  as 
actors  in  the  conspiracy.  In  each  of  the  25  transactions  of  unlawful 
carriage  of  explosives  charged  in  these  counts,  he  testified  that  the  ex- 
plosives were  taken  by  himself  from  the  storage  places,  and  were  per- 
sonally carried  on  passenger  cars  in  trains  as  described,  for  use  in 
destroying  property,  and  were  so  used  by  him.  In  each  instance  the 
transactions  are  set  forth  with  abundant  details  of  date,  places  and  in- 
cidents (on  direct  and  cross-examination),  which  afford  the  utmost  of 
reasonable  opportunity  to  test  their  verity;  and  the  extent  and  com- 
prehensiveness of  the  evidence  introduced  in  corroboration  of  this  tes- 
timony impress  us  to  be  not  only  extraordinary,  but  thorough  for  all 
requirements  to  authorize  its  submission  to  the  jury,  under  proper  in- 
structions for  testing  its  force  and  credibility,  upon  which  no  error  is 
assigned.  The  elements  of  corroborative  evidence  are  numerous,  in- 
cluding records  of  telegraph,  telephone,  railroad,  and  express  com- 
panies, hotel  registers  in  many  places,  testimony  of  trainmen  and  many 
other  witnesses  for  identification  of  the  various  trips  and  carriages, 
letters  and  many  exhibits  of  explosives  and  "infernal  machines,"  iden- 
tified as  taken  from  various  storage  places  disclosed  by  McManigal 
and  other  witnesses. 

We  are  of  opinion,  therefore,  that  the  general  challenge  for  insuffi- 
ciency of  evidence  must  be  overruled ;  that  support  for  the  charge  of 
conspiracy,  to  say  the  least,  by  no  means  rests  on  the  testimony  of  Mc- 
Manigal ;  and  that  no  error  appears  in  submission  of  his  testimony  for 
consideration  by  the  jury. 
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As  to  the  Sufficiency  of  Evidence  to  Charge  the  Individual  Plaintiffs 
in  Error  Respectively. 

The  error  assigned  on  behalf  of  each  plaintiff  in  error  for  want  of 
evidence  to  justity  submission  of  the  case  as  against  him  presents  the 
single  further  inquiry  in  each  instance,  whether  evidence  appears — 
direct,  circumstantial,  or  both — which  tends  to  establish  his  engage- 
ment in  the  conspiracy  and  his  aiding  and  abetting  the  taking  and  car- 
riage of  explosives  as  charged  in  the  indictment ;  evidence  of  the  ex- 
istence of  such  conspiracy  must  be  treated  as  settled  by  the  foregoing 
rulings.  This  crucial  question  of  law  in  each  case  differs  fundamen- 
tally from  the  far  more  complicated  question  of  fact  for  exclusive  de- 
termination by  the  jury  when  it  arises  for  submission,  whether  the  evi- 
dence proves  the  charge  of  his  complicity  in  the  offenses  beyond  rea- 
sonable doubt.  While  it  is  the  duty  of  the  court — ^both  for  submission 
at  the  trial  and  for  review  thereof  on  these  assignments — ^to  determine 
whether  substantial  evidence  is  presented  which  tends  to  prove  such* 
charge,  and  rule  accordingly  for  or  against  submission  thereof  as  an 
issue  of  fact,  it  is  not  within  the  province  of  this  court  to  weigh  or  de- 
termine the  sufficiency  of  the  proof  otherwise  than  above  stated.  If 
competent  and  substantial  evidence  appears  in  the  record  plainly  tend- 
ing to  prove  commission  of  the  offenses  by  the  plaintiffs  in  error  re- 
spectively, the  assignment  of  error  in  such  case  must  be  overruled  as 
settled  by  the  jury  within  their  elementary  province.  The  test  in  each 
case  for  this  remaining  inquiry  is  thus  resolved  into  one  of  identifica- 
tion with  the  conspiracy  heretofore  defined,  in  such  manner  that  his 
understanding  of  the  procurement  and  storage  of  explosives  for  use 
in  its  objects,  requiring  conveyance  thereof  by  the  users  to  various  dis- 
tant places  designated  by  the  conspirators  for  explosions  to  ensue,  may 
reasonably  be  inferred.  So,  the  contentions  in  respect  of  various  plain- 
tiffs in  error  of  their  distant  locations  from  other  parties  and  of  im- 
probability (as  well  as  denials)  of  acquaintance  with  the  particular  un- 
lawful carriages  charged,  or  with  McManigal,  are  without  force  in 
view  of  the  nation-wide  conspiracy  and  purposes  in  evidence,  if  their 
active  and  continuous  engagement  therein  is  proven. 

We  proceed,  therefore,  with  the  inquest  in  each  case  as  to  the  evi- 
dence presented  in  the  line  above  indicated,  and  state  our  conclusions 
and  rulings  thereupon  in  reference  to  the  plaintiffs  in  error  respective- 
ly, as  named  and  specified  below : 

1.  Plaintiff  in  error  Frank  M.  Ryan : 

This  plaintiff  in  error  was  president  of  the  assocation  and  of 
its  executive  board  and  was  active  manager  and  leader  of  the 
contest  and  policies  carried  on  throughout  the  years  of  the  strike 
and  destructive  explosions  in  evidence.  Letters  written  and  re- 
ceived by  him  at  various  stages  of  the  contest  clearly  tend  to 
prove  his  familiarity  with  and  management  of  the  long  course 
of  destroying  "open  shop"  structures,  however  guarded  in  expression. 
He  was  at  the  headquarters  of  the  association  foF  supervision  of  opera- 
tions periodically,  usually  two  or  three  days  each  month,  uniformly 
attended  the  meetings  there  of  the  executive  board,  and  made  frequent 
visits  to  the  field  of  activities.    As  previously  stated,  Ryan  wrote  the 
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letter  suggesting  that  reports  of  expenditures  be  discontinued  while 
**our  trouble  is  on,"  and  presided  at  the  board  meeting  adopting  such 
course;  and  presided  as  well  at  all  subsequent  meetings  referred  to 
wherein  all  expenditures  for  allowance  out  of  association  funds  "were 
of  necessity  presented."  He  signed  all  of  the  checks  in  evidence  (as 
recited)  for  payments  of  expenditures  for  purchase,  storage  and  con- 
veyance of  explosives.  One  of  Ryan's  letters  (January  20,  1908)  to 
McNamara  in  reference  to  obnoxious  work  in  course  of  erection  at 
Clinton,  Iowa,  was  followed  up  by  destruction  of  the  bridge  (February 
17,  1908)  by  explosives  carried  there  and  applied  by  McManigal  (under 
direction  of  plaintiff  in  error  Hockin)  and  the  expense  was  paid 
through  a  check  signed  by  Ryan.  Letters  received  by  Ryan  from  the 
defendant  Edward  Clark,  who  resided  at  Cincinnati,  one  of  the  places 
ci  bitter  contest,  and  was  an  active  manager  in  that  field,  bring  home 
to  the  former  plain  information  of  "needs"  for  "other  kinds  of  meth- 
ods," which  were  carried  out  in  explosions;  and  many  other  letters 
in  evidence,  both  from  and  to  him,  however  disguised  in  terms,  may 
well  authorize  an  inference  of  his  complete  understanding  of  and  com- 
plicity in  the  explosions,  both  in  plans  and  execution.  Edward  Clark 
testifies  of  a  meeting  with  Ryan  in  Cincinnati  to  examine  the  work  of 
"open  shop"  concerns,  and  that  Ryan  called  his  attention  to  a  location 
where  a  "shot  could  be  placed  to  advantage."  McManigal  testifies  of 
meetings  and  conversations  with  him  in  reference  to  explosions  caused 
by  the  witness,  on  two  occasions,  at  least,  and  corroborative  testimony 
appears  for  one  of  these  interviews.  Ryan's  own  testimony  admits 
visits  and  conferences  tending  to  confirm  the  foregoing  inferences  of 
complicity. 

The  assignments  on  behalf  of  plaintiff  in  error  Ryan  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

2.  Plaintiff  in  error  Eugene  A.  Clancy : 

This  plaintiff  in  error,  as  stated  by  his  counsel,  was  first  vice  pres- 
ident of  the  International  Association  and  a  member  of  the  executive 
board,  resided  ^tt  San  prancisco  and  was  business  agent  of  "Local  No. 
38,"  of  that  place.  And  they  also  rightly  state  that  he  "does  not  ap- 
pear to  have  been  a  voluminous  letter  writer,  so  we  have  little  in  the 
shape  of  ^admissions'  from  him."  His  participation  in  the  meetings 
and  action  of  the  executive  board  is  proven,  so  that  his  familiarity  with 
the  expenditures  designated  under  the  heading  of  "Emergency  Fund" 
may  justly  be  inferred.  His  activity  in  direction  of  the  primary  con- 
spiracy, both  on  the  Pacific  Coast  and  elsewhere  in  other  fields  of  ex- 
plosions, plainly  appears.  Several  of  his  letters  are  in  evidence  which 
are  clearly  indicative  of  his  familiarity  with  the  explosions  and  their 
purposes.  Witness  Mary  C.  Dye,  bookkeeper  for  the  asociation,  tes- 
tifies of  a  conversation  with  Clancy  at  the  headquarters  wherein  he 
was  inquiring  for  the  defendant  John  J.  McNamara,  and  when  in- 
formed by  the  witness  that  he  had  gone  away  and  had  taken  with  him 
a  check  for  $700,  which  might  indicate  where  he  was  as  Clancy  knew 
of  the  drawing  of  such  an  amount  by  him,  that  Clancy  replied,  "that 
the  information  did  not  enlighten  him  any,  because  the  executive  board 
had  given  McNamara  the  right  to  use  the  money  without  explaining 
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at  the  time  the  use  of  it."    Also,  that  Clancy  remained  at  the  office 
for  several  days  until  the  return  of  McNamara. 

McManigal  testifies  that  on  July  15,  1910,  on  his  return  from  one 
of  the  explosions  he  had  caused,  he  met  the  McNamara  brothers  at  the 
headquarters  in  Indianapolis  and  James  B.  McNamara  informed  him 
that  he  was  "getting  ready  to  go  to  the  coast" ;  that  he  was  then  shown 
a  telegram  from  Clancy  from  the  coast  asking  whether  "Jim  had  left 
for  the  coast  or  not" ;  that  John  J.  McNamara  informed  the  witness 
that  the  witness  when  he  went  to  the  coast  was  to  "go  to  Clancy  for 
directions ;  he  will  make  you  acquainted  with  the  bunch  out  there  and 
you  are  to  work  under  his  instructions."  The  witness  further  testifies 
that  on  this  occasion  John  J.  McNamara  made  arrangements  for  the 
witness  to  cause  certain  explosions  in  the  East,  saying : 

'*I  want  an  echo  in  the  East,  so  that  when  the  explosious  come  off  in  the 
West  there  will  be  an  echo  in  the  East  and  it  will  keep  them  guessing." 

Subsequently  the  witness  went  to  San  Francisco  after  his  destruction 
of  the  Llewellyn  Iron  Works  at  Los  Angeles,  December  25,  1910 
(which  was  stated  by  the  witness  to  be  directed  by  McNamara  as  a 
"Christmas  present"  to  Tveitmoe,  the  "old  man  of  the  coast"),  and  at 
San  Francisco  he  met  Clancy,  who  stated  to  him,  "I  was  expecting  the 
Llewellyn  Iron  Works  explosion."  He  also  mentioned  a  previous 
meeting  between  them  at  Chicago  in  which  the  plaintiff  in  error  Hockin 
participated.  At  the  later  interview  the  witness  states  that  Clancy  said 
to  him: 

"When  you  go  back  to  Indianapolis  you  tell  John  J.  McNamara  that  he  had 
better  look  out  for  the  Salt  Lake  guy;  I  think  there  is  a  leak  there" — ^re- 
ferring to  the  plaintiff  in  error  Munsey  who  resided  at  Salt  Lake  City. 

He  also  asked  the  witness  if  he  knew  Mike  Young  (referring  to 
plaintiff  in  error  Young),  and  on  his  answering  that  he  did  know  him, 
Clancy  said:  "Young  told  me  about  you."  This  testimony  of  Mc- 
Manigal is  corroborated  by  many  circumstances.  Furthermore,  on 
June  3,  1910,  Clancy  wrote  to  John  J.  McNamara  from  Los  Angeles 
in  reference  to  the  Llewellyn  Iron  Works  and  other  obstacles  there, 
closing  with  this  significant  message:  "Now,  Joe,  what  I  want  here 
is  Hockin" — Hockin  being  the  director  of  the  dynamiting  work.  On 
July  12,  1910,  Clancy  wrote  to  McNamara  to  have  the  plaintiff  in  er- 
ror Barry  sent  to  Los  Angeles ;  that  "Barry  was  badly  needed."  Clan- 
cy's telegram  above  mentioned  to  J.  J.  McNamara,  inquiring  whether 
Jim  had  left  for  the  coast,  is  in  evidence.  Clancy  telegraphed  from 
Boston  to  the  San  Francisco  headquarters  to  "clean  house,"  immedi- 
ately after  reading  of  the  Times  explosion  at  Los  Angeles,  manifestly 
referring  to  removal  of  all  traces  of  connection  with  the  explosions. 
Much  other  evidence  appears  which  tends  to  show  his  complete  under- 
standing of  and  part  in  the  conspiracy. 

The  assignments  on  behalf  of  plaintiff  in  error  Clancy  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

3.  Plaintiff  in  error  Michael  J.  Young : 

This  plaintiff  in  error  resided  at  Boston,  Mass.,  and  was  active  in 
performance  of  duties  in  connection  with  the  International  Associa- 
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tion,  attending  the  meetings  of  the  Board  during  all  of  the  allowances 
of  expenditures  and  was  in  charge,  as  well,  of  all  operations  carried 
on  in  Massachusetts.  Letters  written  and  received  by  him  clearly  tend 
to  show  his  complicity  in  explosions  in  evidence  which  occurred  at 
Boston,  Springfield,  Fall  River,  and  Somerset.  And  the  testimony 
of  McManigal,  which  is  strongly  corroborated  in  many  of  its  particu- 
lars in  reference  thereto,  constitutes  direct  proof  of  complicity  and 
directions  by  this  plaintiff  in  error  for  such  explosions.  We  believe 
evidence  of  his  complicity  by  no  means  rests  alone  on  McManigal's 
testimony,  as  his  counsel  contends,  but  that  the  circumstantial  evidence 
is  exceedingly  strong  against  him. 

The  assignments  on  behalf  of  plaintiff  in  error  Young  are  overruled 
and  the  judgment  against  him  must  h^  affirmed. 

4.  Plaintiff  in  error  Frank  C.  Webb: 

This  plaintiff  in  error  resided  in  Hoboken,  N.  J.,  and  was  an  active 
member  of  the  association  and  one  of  the  executive  board.  Within  his 
jurisdiction  ten  explosions  are  in  evidence,  and  numerous  letters  writ- 
ten by  him  and  other  letters  received  by  him  furnish  abundant  evidence 
in  connection  with  undisputed  tircumstances  tending  to  prove  his  com- 
plicity in  these  explosions.  He  is  directly  identified  therewith  by  the 
testimony  of  McManigal.  We  believe  the  proof  was  ample  for  sub- 
mission of  the  issues  to  the  jury. 

The  assignments  on  behalf  of  plaintiff  in  error  Webb  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

5.  Plaintiff  in  error  Phillip  A.  Cooley: 

This  plaintiff  in  error  was  an  active  member  of  the  executive  board, 
who  attended  its  meetings  and,  alike  with  the  other  members,  was 
chargeable  with  notice  of  the  expenditures  in  connection  with  the  ex- 
plosives used ;  and  his  activity  in  reference  to  the  explosions  and  their 
purpose  appears  from  many  circumstances  in  evidence  and  from  many 
letters  from  him  to  McNamara  and  other  conspirators,  which  are  re- 
plete with  unmistakable  references  both  to  plans  for  carrying  them  out 
and  of  execution  thereof.  He  resided  at  New  Orleans  but  his  activity 
in  various  places  is  in  evidence. 

The  assignments  on  behalf  of  plaintiff  in  error  Cooley  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

6.  Plaintiff  in  error  John  T.  Butler : 

This  plaintiff  in  error  lived  in  Buffalo,  was  second  vice  president  of 
the  association,  and  a  member  of  the  executive  board  throughout  the 
period  in  question.  His  name  was  appended  to  the  notice  of  discon- 
tinuance of  publication  of  expenditures  and  his  attendance  upon  the 
meetings  of  the  Board  appears  and  his  knowledge  of  the  expenditures 
and  their  purpose  may  justly  be  inferred.  His  particular  jurisdiction 
embraced  the  territory  covered  by  several  explosions  in  evidence  at 
Buffalo  and  one  at  Erie,  Pa.,  and  his  activity  therein  appears  from 
numerous  letters  written  by  him  to  John  J.  McNamara  and  others  in 
evidence,  containing  references  which  leave  no  doubt  of  his  complete 
acquaintance  with  these  explosions  as  executions  of  the  conspiracy. 
His  testimony  in  the  case  leads  to  like  inference. 

The  assignments  on  behalf  of  plaintiff  in  error  Butler  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 
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7.  Plaintiff  in  error  John  H.  Barry : 

This  plaintiff  in  error  resided  at  St.  Louis,  was  business  agent  of 
"Local  No.  18"  and  was  a  member  of  the  executive  board  up  to  Sep- 
tember, 1909.  His  name  was  appended  to  the  magazine  notice  re- 
ferred to  for  withholding  publication  of  expenditures  and  he  assisted 
personally  in  auditing  the  books  of  the  association  during  the  period 
of  his  service  on  the  board,  which  covered  a  large  portion  of  the  ex- 
penditures described  in  the  recitals.  Explosions  are  in  evidence  to  the 
number  of  about  75  during  the  period  of  his  service  with  the  board. 
Letters  written  and  received  by  him  extending  up  to  July,  1910,  prove 
his  familiarity  with  and  sanction  of  the  work  of  destruction.  Several 
witnesses  identify  his  presence  at  several  places  directing  operations 
where  explosions  subsequently  occurred,  and  we  believe  that  complicity 
therein  may  justly  be  inferred  from  the  circiunstances  in  evidence, 
together  with  his  own  testimony. 

The  assignments  on  behalf  of  plaintiff  in  error  Barry  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

8.  Plaintiff  in  error  Charles  N.  Beum : 

This  plaintiff  in  error  resided  at  Minneapolis  and  became  a  member 
of  the  executive  board  of  the  association  in  September,  1909,  serving 
for  about  one  year  thereafter  and  considerable  of  the  expenditures  in 
question  were  audited  and  allowed  during  his  service,  which  included 
service  as  a  member  of  the  auditing  committee.  His  correspondence 
with  McNamara  and  others  in  evidence  shows  his  acquaintance  with 
and  activity  in  the  purposes  of  the  conspiracy,  and  we  believe  author- 
ized inference  of  his  complicity  therein. 

The  assignments  on  behalf  of  plaintiff  in  error  Beum  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

9.  Plaintiff  in  error  Henry  W.  Legleitner : 

This  plaintiff  in  error  resided  at  Pittsburgh  (which  was  the  scene 
of  various  explosions  in  evidence)  and  was  a  member  of  the  executive 
board  throughout.  He  was  also  active  in  visiting  various  localities 
where  explosions  subs.equently  occurred,  and  his  correspondence  with 
McNamara  and  others  in  evidence  contains  references  thereto  which 
plainly  indicate  his  complicity.  A  witness  testifies  to  the  fact  that 
Legleitner  brought  from  Pittsburgh  and  delivered  to  John  J.  McNam- 
ara at  Indianapolis  one  of  the  special  carrying  cases  used  for  carrying 
nitroglycerin  packages,  as  described  in  the  evidence,  and  this  carrying 
case  was  identified  by  McManigal  as  the  one  used  by  him  for  carriage 
of  nitroglycerin  on  his  trip  to  blow  up  the  Llewellyn  Iron  Works  at 
Los  Angeles.  The  evidence  referred  to,  together  with  his  own  testi- 
mony, authorized  the  inference  of  complicity  charged  in  the  indictment. 

The  assignments  on  behalf  of  plaintiff  in  error  Legleitner  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

10.  Plaintiff  in  error  Ernest  G.  W.  Basey: 

Tfiis  plaintiff  in  error  was  financial  secretary  and  business  agent  of 
*'Local  No.  22"  at  Indianapolis  and  was  constantly  employed  by  the 
executive  board  or  its  auditing  committee  in  examination  of  accounts 
of  expenditures  covering  the  period  in  question.  Four  explosions  oc- 
curred in  Indianapolis  and  the  testimony  tends  to  show  his  connection 
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with  those  explosions;  that  he  made  threats  against  the  contractors 
who  were  engaged  in  the  work  as  **open  shop"  concerns,  and  was  pres- 
ent when  John  J.  McNamara  threatened  them,  just  prior  to  the  ex- 
plosions, that  "We  are  going  to  put  you  out  of  business";  that  on 
Saturday  night,  just  prior  to  the  explosion,  Basey  stated  in  the  pres- 
ence of  two  of  the  workmen  named,  as  follows,  "Them  sons  of  bitches 
won't  work  there  on  Monday  morning" ;  also,  that  the  day  after  the 
explosion  Basey  exclaimed,  in  presence  of  several  witnesses,  "I  thought 
something  like  that  would  happen  and  it  ought  to  happen."  Two  wit- 
nesses further  testified  that  Basey  stated  to  other  independent  con- 
tractors after  the  explosion,  "You  know  what  we  done  to  Van  Spreck- 
elson,"  referring  to  the  contractor  whose  work  was  destroyed.  The 
testimony  of  another  witness  who  was  in  the  employ  of  Basey  is  of 
like  effect  as  to  his  understanding  that  the  explosions  were  to  occur. 
The  assignments  on  behalf  of  plaintiff  in  error  Basey  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

11.  Plaintiff  in  error  J.  E.  Munsey: 

This  plaintiff  in  error  was  also  designated  as  "J^ick  Bright"  in  the 
testimony  and  resided  at  Salt  Lake  City.  His  participation  with  James 
B.  AlcNamara  in  the  explosions  which  occurred  at  Salt  Lake  City  and 
complicity  in  other  explosions  appear  from  many  circumstances  in 
evidence  and  may  justly  be  inferred  from  numerous  letters  sent  by 
him  to  and  received  by  him  from  John  J.  McNamara;  also  from  an 
article  published  by  him  in  the  Official  Magazine  in  the  same  issue  con- 
taining an  account  of  the  explosions  at  Salt  Lake  City.  He  is  clearly 
identitied  by  one  witness  in  conference  with  James  B.  McNamara,  who 
caused  the  explosions  referred  to.  He  subsequently  concealed  James 
B.  McNamara  on  his  return  from  the  coast  after  the  fearful  Times 
explosion  which  was  caused  by  McNamara.  We  believe  the  identity 
of  this  plaintiff  in  error  with  the  conspiracy  and  explosions  to  be  well 
established. 

The  assignments  on  behalf  of  plaintiff  in  error  Munsey  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

12.  Plaintiff  in  error  Peter  J.  Smith : 

This  plaintiff  in  error  was  business  agent  of  "Local  No.  17"  at 
Cleveland,  Ohio.  Numerous  explosions  are  in  evidence  which  were 
within  his  field  of  activity  and  his  direction  and  activity  in  producing 
the  explosions  appear  from  testimony,  both  direct  and  circumstantial 
McManigal  testifies  to  deliveries  to  him  of  nitroglycerin  on  two  occa- 
sions, which  were  followed  up  by  explosions,  and  he  is  identified  by 
several  witnesses  in  direct  connection  therewith.  He  is  also  well  iden- 
tified as  the  leader  in  numerous  criminal  acts  in  connection  with  the 
strike. 

The  assignments  on  behalf  of  plaintiff  in  error  Smith  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

13.  Plaintiff  in  error  Paul  J.  Morrin: 

This  plaintiff  in  error  was  business  agenl  of  "Local  No.  18"  of  St. 
Louis,  and  subsequently  president  of  that  local,  and  was  constantly 
active  in  execution  of  the  purposes  of  the  International  Association, 
and  was  expressly  delegated  by  Ryan  to  look  after  matters  at  Mt  Ver- 
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non  where  an  explosion  occurred,  although  the  explosion  took  place 
jliSt  prior  to  his  visit.  In  connection  with  the  fearful  explosions  which 
are  in  evidence  as  caused  at  Indianapolis,  his  correspondence  with 
John  J.  McNamara  in  evidence  clearly  indicates  his  concurrence  there- 
in and  in  various  subsequent  explosions  which  occurred  and  are  plainly 
referred  to  in  the  correspondence.  His  activity  in  the  conspiracy  can- 
not be  doubted  under  the  evidence  and  many  of  his  admissions  on  the 
witness  stand  tend  to  support  that  view  in  connection  with  undisputed 
circumstances. 

The  assignments  on  behalf  of  plaintiff  in  error  Morrin  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

14.  Plaintiff  in  error  William  E.  Reddin : 

This  plaintiff  in  error  resided  in  Milwaukee  and  was  in  charge  of 
operations  of  the  association  in  that  vicinity,  and  during  his  adminis- 
tration three  explosions  occurred  in  the  state.  McManigal  testifies- 
of  his  actual  participation  in  two  of  these  explosions,  one  at  Milwaukee 
and  the  other  at  Superior.  His  correspondence  with  McNamara  clear- 
ly points  out  his  complicity  in  these  explosions,  aside  from  the  direct 
testimony  of  McManigal  of  his  part  therein. 

The  assignments  on  behalf  of  plaintiff  in  error  Reddin  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

15.  Plaintiff  in  error  Michael  J.  Hannon: 

This  plaintiff  in  error  resided  at  Scranton,  Pa.,  and  was  business 
agent  of  "Local  No.  23"  and  was  a  member  of  the  auditing  committee 
of  the  International  Association  accounts  in  1909  under  a  large  salary. 
His  letters  in  evidence  contain  repeated  references  to  affairs  which  are 
"to  come  off"  and  of  promise  that  "the  goods  will  be  delivered"  when 
means  are  provided.  In  one  letter  to  McNamara  he  says,  "I  am  pre- 
pared to  do  anything,  but  you  know  how  careful  a  man  must  be  in  a 
case  of  this  kind."  His  explanations  of  these  letters  on  the  witness 
stand  leave  no  room  for  doubt  that  he  was  actively  engaged  in  the  con- 
spiracy. 

The  assignments  on  behalf  of  plaintiff  in  error  Hannon  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

16.  Plaintiff  in  error  Murray  L.  Pennell : 

This  plaintiff  in  error  resided  at  Springfield,  111.,  and  was  active  in 
that  locality  for  the  association,  in  connection  with  "Local  No.  46"  at 
that  place.  Two  explosions  occurred  simultaneously  at  Springfield, 
which  were  caused  by  James  B.  McNamara.  Pennell  had  previously 
demanded  that  the  work  be  unionized  where  these  explosions  occurred. 
His  previous  correspondence  with  John  J.  McNamara  of  need  for  help 
in  reference  to  "open  shop"  work  that  was  going  on  there,  and  calling 
for  the  presence  of  "Brother  Hockin,"  who  was  the  manager  of  the 
work  of  explosions  as  hereinbefore  stated,  clearly  authorizes  infer- 
ence, to  say  the  least,  that  he  was  calling  for  the  nefarious  work  which 
was  subsequently  carried  out. 

The  assignments  on  behalf  of  plaintiff  in  error  Pennell  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

17.  Plaintiff  in  error  W.  Bert  Brown: 

This  plaintiff  in  error  resided  at  Kansas  City  and  was  business  agent 
of  "Local  No.  10"  when  several  explosions  occurred  (in  1909  and 
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1910)  of  "open  shop"  work  in  course  of  erection.  His  correspondence 
in  evidence  to  and  from  J.  J.  McNamara  and  Ryan  tends  to  show 
calls  for  action  on  the  part  of  the  International  Association  to  prevent 
these  works  from  going  on;  as  expressed  in  McNamara's  letter  to 
Brown  "to  hinder  their  operations  in  every  possible  way."  Two  wit- 
nesses for  the  government,  Charles  Brown  and  Roy  Cowan,  testify  to 
conversations  with  this  plaintiff  in  error  which  clearly  implicate  the 
latter  in  the  explosions  which  ensued,  and  their  testimony,  in  connec- 
tion with  the  letters  and  other  circimistances  in  evidence,  authorized 
submission  of  the  issue  as  against  him,  notwithstanding  the  contention 
on  his  behalf  that  the  witness  Charles  Brown  was  discredited  "by  wit- 
nesses introduced  to  impeach  the  story."  The  question  of  credibility 
of  these  witnesses  was  rightfully  submitted  for  determination  by  the 
jury. 

The  assignments  on  behalf  of  plaintiff  in  error  Brown  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

18.  Plaintiff  in  error  Edward  Smythe : 

This  plaintiff  in  error  resided  at  Peoria,  111.,  and  was  business  agent 
for  "Local  No.  112."  The  testimony  which  implicates  him  in  the  ex- 
plosions in  evidence  of  "open  shop  bridge  work  at  Peoria  and  East 
Peoria,  in  1910 — one  caused  by  James  B.  McNamara  and  the  other  two 
by  McManigal — impresses  us  to  be  overwhelming.  It  consists  of 
voluminous  correspondence  with  John  J.  McNamara,  his  personal  at- 
tendance with  the  latter  and  Herbert  S.  Hockin  when  Hockin  notified 
the  General  Manager  of  the  Railway  Company  that  their  contractor 
for  the  bridge  work  "must  employ  union  men  on  that  job";  that  if 
they  did  not  "there  was  to  be  something  doing.  Something  is  going 
to  happen."  Soon  after  refusal  to  meet  his  demand  the  explosion  was 
caused  by  James  B.  McNamara.  In  reference  to  the  later  explosions 
caused  by  McManigal,  the  latter  testifies  of  Smythe's  complicity  there- 
in ;  also,  that  Smythe  attended  with  Hockin  a  meeting  with  contractors 
doing  work  at  Newcastle,  to  arrange  "for  unionizing  the  job,"  and, 
when  they  so  arranged,  Hockin  stated  to  the  contractor,  "You  are  now 
in  no  danger  of  any  further  explosions."  Other  evidence  of  com- 
plicity appears,  but  the  above  references  suffice. 

The  assignments  on  behalf  of  plaintiff  in  error  Smythe  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

19.  Plaintiff  in  error  George  Anderson : 

This  plaintiff  in  error  resided  at  Cleveland  and  was  clearly  identified 
by  three  witnesses  as  associated  with  the  above-named  plaintiff  in  er- 
ror Peter  J.  Smith  in  his  visit  to  North  Randall,  Ohio,  when  an  ex- 
plosion occurred  there  through  the  use  of  nitroglycerin,  which  the 
evidence  tends  to  prove  was  the  nitroglycerin  delivered  to  Smith  for 
such  use  by  McManigal  and  Hockin.  Other  circiunstances  appear 
tending  to  show  Anderson's  complicity. 

The  assignments  on  behalf  of  plaintiff  in  error  Anderson  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

20.  Plaintiff  in  error  Frank  J.  Higgins : 

This  plaintiff  in  error  was  designated  as  "special  organizer  for  New 
England"  of  the  International  Association,  and  his  activity  in  reference 
to  the  explosions  which  occurred  in  that  region  clearly  appears  from 
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the  testimony  and  some  of  his  letters  in  evidence;  and  one  witness, 
Samuel  Gallagher,  a  newspaper  reporter,  testifies  to  a  conversation 
with  Higgins  in  reference  to  the  explosion  that  had  occurred  at  Spring- 
field in  the  work  of  the  municipal  tower,  in  which  Higgins  stated,  "The 
explosion  that  took  place  at  the  tower  cost  our  Union  $300,"  and  he 
further  said : 

"I  went  to  Hartford  the  day  before  the  explosion  in  order  to  prove  an 
alibi  If  I  should  be  charged  with  this  depredation.  It  is  likely,  too,  that 
Young  went  away  on  his  trip,  so  that  he  would  be  in  a  position  to  prove  an 
alibi.  The  party  that  actually  produced  the  explosion  immediately  went 
west" 

We  believe  the  testimony  and  circumstances  in  connection  therewith 
clearly  authorized  submission  as  against  him. 

The  assignments  on  behalf  of  plaintiff  in  error  Higgins  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

21.  Plaintiff  in  error  Frank  K.  Painter: 

This  plaintiff  in  error  was  president  of  "Local  No.  21"  at  Omaha, 
Neb.,  and  was  also  its  business  agent.  His  correspondence  with  Mc- 
Namara  shows  his  part  in  the  explosions  which  occurred  at  Omaha 
and  his  association  with  Hockin  in  reference  thereto.  He  took  part 
in  the  threats  to  compel  the  work  on  the  court  house  to  be  unionized 
and  his  complicity  in  the  explosion  which  subsequently  occurred  may 
well  be  inferred  from  all  the  circumstances;  also  his  complicity  in 
another  explosion  directed  against  the  Wisconsin  Bridge  Company. 
We  believe  the  testimony  to  be  ample  for  submission  against  him. 

The  assignments  on  behalf  of  plaintiff  in  error  Painter  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

22.  Plaintiff  in  error  Fred  J.  Mooney: 

This  plaintiff  in  error  was  financial  secretary  of  "Local  32"  of 
Duluth,  Minn.,  during  the  time  that  explosions  occurred  at  Superior, 
Wis.,  and  Green  Bay,  Wis.,  which  were  within  his  sphere  of  activity. 
His  letter  to  McNamara  on  the  day  following  the  explosion  at  Su- 
perior reads : 

**We  had  some  real  dynamiters  here.  Not  the  kind  we  had  a  year  ago,  but 
the  real  thing  was  done.  The  damage  was  not  great  but  It  was  luck  the  leg 
landed  where  it  did;  otherwise  the  bridge  would  have  come  down  which 
would  have  been  large  damage.    I  am  inclosing  clippings." 

In  another  letter  to  McNamara,  he  says,  "I  cannot  see  where  we 
are  going  to  win  unless  we  try  some  new  tricks."  His  participation 
in  the  conspiracy  may  well  be  inferred  from  the  letters  and  circum- 
stances in  evidence. 

The  assignments  on  behalf  of  plaintiff  in  error  Mooney  are  over-' 
ruled  and  the  judgment  ag^ainst  him  is  affirmed. 

23.  Plaintiff  in  error  William  Shupe : 

This  plaintiff  in  error  resided  at  Chicago  and  was  business  agent 
of  "Local  No.  1,"  and  at  all  times  in  question  active  in  the  proceed- 
ings of  the  International  Association,  as  shown  by  the  testimony  and 
by  his  correspondence  with  Ryan  in  evidence.  In  reference  to  an 
explosion  caused  by  McManigal  between  Pine  and  Gary  near  Chi- 
cago, McManigal  was   sent  by  McNamara   for  that  purpose,  with 
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directions  to  obtain  instructions  from  Shupe  about  the  location  of  the 
job.  McManigal  testifies  that  he  called  on  Shupe  who  described  the 
location  to  him;  that  he  (McManigal)  returned  to  Indianapolis  to 
obtain  his  explosives  and  came  back  to  Chicago,  but  was  at  a  loss  to 
fix  the  location,  and  again  called  upon  Shupe  and  one  Coughlin,  when 
he  obtained  the  information  and  exploded  the  works.  We  believe  this 
testimony  to  be  sufficiently  corroborated  by  various  undisputed  cir- 
cumstances to  authorize  the  submission  as  against  Shupe. 

The  assignments  on  behalf  of  plaintiff  in  error  Shupe  are  overruled 
and  the  judgment  against  him  must  be  affirmed. 

24.  Plaintiff  in  error  Michael  J.  Cunnane : 

This  plaintiff  in  error  resided  at  Philadelphia  and.was  business  agent 
of  "Local  No.  13,"  and  his  correspondence  with  McNamara  estab- 
lishes his  activity  in  the  matters  of  the  conspiracy.  He  received  from 
McNamara  a  check  of  $500  for  use  in  response  to  his  calls  for  money, 
and  attached  to  his  request  were  newspaper  clippings  showing  an 
explosion.  An  explosion  occurred  at  Philadelphia^  January  22,  1909, 
of  "open  shop"  work  going  on  at  "Pier  No.  46."  On  January  29, 
1909,  Cunnane  replied  to  a  request  of  McNamara,  "What  has  been 
done  with  the  $500  donation  made  to  No.  13?"  as  follows:  "The 
money  sent  to  Philadelphia  was  spent  in  fighting  scab  labor  and  more 
too.  How  do  you  like  that"  ?  Attached  to  this  was  a  newspaper  clip- 
ping giving  an  account  of  the  explosion  on  "Pier  No.  46."  Other 
circumstances  appear  proving  his  activity  in  reference  to  explosions, 
and  we  believe  the  evidence  authorized  submission  to  the  jury. 

The  assignments  on  behalf  of  plaintiff  in  error  Cunnane  are  over- 
ruled and  the  judgment  against  him  must  be  affirmed. 

The  plaintiffs  in  error  not  embraced  in  the  foregoing  recitals  and 
conclusions  are  the  following  named:  (1)  Olaf  A.  Tveitmoe,  (2)  Wil- 
liam J.  McCain,  (3)  James  E.  Ray,  (4)  Richard  H.  Houlihan,  (5) 
Fred  Sherman,  and  (6)  William  Bernhardt. 

On  investigation  of  the  testimony  and  circumstances  pointed  out  by 
counsel  for  the  government  for  upholding  the  convictions  respectively 
of  these  last-named  plaintiffs  in  error,  we  are  of  opinion  that  the  evi- 
dence is  insufficient  to  establish  a  prima  facie  case  of  copartnership 
in  the  offenses  charged  in  the  indictment,  as  against  any  of  them. 
All  except  Tveitmoe  were  affiliated  with  the  International  Association, 
as  officers  or  members  of  local  organizations,  and  their  sympathy  and 
participation  in  its  general  objects  and  policies  may  rightly  be  assumed 
from  the  evidence,  but  we  are  not  advised  of  proof  to  charge  any 
thereof  with  actual  participation  in  the  conspiracy  for  commission  of 
offenses  averred  in  the  indictment. 

In  reference  to  Tveitmoe,  the  fact  that  he  was  not  a  member  of 
the  association  is,  of  course,  not  of  controlling  import.  Nor,  on  the 
other  hand,  can  the  evidence  of  his  undoubted  sympathy  with  and 
co-operation  in  the  great  strike,  nor  any  leading  part  therein  in  Cali- 
fornia which  does  not  involve  complicity  in  the  averred  conspiracy, 
serve  to  uphold  his  conviction,  without  evidence  of  his  personal  iden- 
tification with  that  conspiracy.  So,  neither  the  fact  nor  the  conces- 
sion of  counsel  for  plaintiffs  in  error,  that  "Tveitmoe  was  active  and 
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a  leader  in  local  controversies  going  on  in  California,"  and  that  "nat- 
urally he  earnestly  and  unceasingly  desired  a  union  victory,"  can 
be  regarded  as  prejudicial  for  the  present  inquiry.  Review  of  the 
extended  references  to  the  testimony  presented  on  the  part  of  the 
government  is  not  deemed  essential,  beyond  the  statement  that  no 
competent  testimony  appears  therein  to  identify  Tveitmoe  with  com- 
plicity in  any  offense  charged  in  the  indictment.  The  testimony  of 
McManigal  of  references  by  McNamara  to  Tveitmoe  as  the  "old  man 
of  the  coast,"  who  wanted  "a  Christmas  present  and  that  he  had 
agreed  to  give  him  one,"  is  not  competent  for  his  identification  with 
the  conspiracy,  as  the  statement  of  a  co-conspirator,  in  the  absence  of 
proof  to  establish  Tveitmoe  as  a  conspirator ;  and  McManigal  had  no 
meeting  with  him  at  any  time.  It  is  true  that  a  letter  appears .  in 
evidence  from  Tveitmoe  to  McNamara,  dated  December  19,  1910, 
which  closes  with  this  expression: 

"Tmstiiig  Santa  Claus  will  be  as  kind  and  generous  to  you  witli  surprises 
and  presents  of  the  season,  as  lie  is  to  us  in  the  Golden  State,  we  beg  to 
remain." 

But  neither  the  context  thereof  nor  circumstances  in  evidence  are 
indicative  of  reference  therein  to  matters  involved  in  the  charges. 

The  testimony  cited  against  the  other  plaintiffs  in  error  above  men- 
tioned as  not  chargeable  does  not  require  specification,  as  we  believe, 
except  in  reference  to  Ray  and  Sherman.  In  each  of  these  cases 
we  have  found  cause  for  hesitation  upon  the  issue  of  identity.  The 
testimony  shows  that  Ray  was  present  with  Edward  Smythe  (both 
of  Peoria)  at  the  meeting  in  which  Hockin  notified  the  General  Man- 
ager of  the  railway  company  that  "something  is  going  to  happen,"  if 
union  labor  is  not  employed  for  the  job,  as  above  mentioned  in  refer- 
ence to  Smythe.  In  respect  of  Sherman  the  testimony  shows  that 
he  was  business  agent  of  Local  No.  22  at  Indianapolis  and  that  he 
visited  French  Lick  Springs  and  notified  the  contractor  engaged  in 
work  upon  the  hotel :  *' You  will  have  to  use  union  labor  here" ;  and 
again  urged  such  employment  at  a  later  meeting.  About  two  weeks 
thereafter  a  dangerous  explosion  was  produced  by  James  B.  Mc- 
Namara, destroying  much  of  the  work  and  placing  the  lives  of  many 
persons  in  the  hotel  in  great  peril.  Examination  of  the  further  testi- 
mony offered  against  one  and  the  other  of  these  parties  discloses  no 
evidence  otherwise  of  complicity  in  the  explosion  which  ensued,  nor 
of  activity  or  complicity  in  other  operations  of  the  conspirators,  so 
that  our  conclusions  are  that  the  circumstances  referred  to,  although 
they  may  well  arouse  suspicion,  are  insufficient  to  charge  either  party 
as  a  conspirator  for  commission  of  the  offenses  in  question. 

In  conformity  with  the  foregoing  view,  the  judgments  respectively 
against  the  plaintiffs  in  error  Tveitmoe,  McCain,  Ray,  Houlihan,  Sher- 
man, and  Bernhardt  must  be  reversed. 

The  judgments  respectively,  therefore,  against  the  plaintiffs  in  er- 
ror Ryan,  Clancy,  Young,  Webb,  Cooley,  Butler,  Munsey,  Barry, 
Smith,  Beum,  Legleitner,  Basey,  Morrin,  Reddin,  Hannon,  Pennell, 
Brown,  Smythe,  Anderson,  Higgins,  Painter,  Mooney,  Shupe,  and 
Cunnane  are  each  hereby  affirmed. 
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The  judgments  respectively  against  the  plaintiffs  in  error  Tveitmoe, 
McCain,  Ray,  Houlihan,  Sherman,  and  Bernhardt  are  each  reversed, 
and  the  cause  in  respect  of  each  thereof  is  remanded  to  the  District 
Court  for  a  new  trial  as  to  each  such  defendant  below. 

On  Rehearing. 
Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

On  petition  of  the  defendant  in  error  rehearing  has  been  granted 
in  the  above-entitled  cause,  upon  the  several  writs  of  error  therein 
brought  by  the  plaintiffs  in  error  Olaf  A.  Tveitmoe,  Richard  H.  Houli- 
han and  William  Bernhardt,  and  the  conclusions  of  this  court  on  the 
original  hearing  reversing  the  judgment  against  each  of  such  plaintiffs 
in  error,  for  cause  stated  in  the  opinion,  and  remanding  as  to  each  there- 
of for  a  new  trial. 

SEAMAN,  Circuit  Judge.  Rehearing  having  been  concluded  upon 
the  evidence  applicable  respectively  to  the  plaintiffs  in  error  Olaf  A. 
Tveitmoe,  Richard  H.  Houlihan  and  William  Bernhardt,  we  are  of 
opinion  that  no  change  or  modification  of  our  former  rulings  is  au- 
thorized as  to  plaintiffs  in  error  Tveitmoe  or  Houlihan. 

In  the  case  of  Tveitmoe,  the  circumstances  relied  upon  for  support 
of  the  charges — ^together  with  his  letter  of  December  19,  1910,  con- 
taining the  mention  of  ** Santa  Claus"  and  "surprises  and  presents  of 
the  season,"  referred  to  in  our  original  opinion — are  not  connected 
by  the  evidence  with  any  circumstance  tending  to  prove  his  violation 
of  the  federal  statute  as  charged,  and  we  believe  no  comment  to  be 
proper  upon  their  alleged  tendency  to  prove  complicity  in  the  Los 
Angeles  outrages  of  October  1,  1910,  wherein  no  interstate  transpor- 
tation of  explosives  was  involved  under  the  evidence.  Without  facts 
of  probative  force  to  establish  this  missing  link — for  which  grounds 
for  mere  suspicion  cannot  serve  as  proof — the  charges  in  question  are 
unsupported.  So,  while  the  above-mentioned  expressions  in  Tveit- 
moe's  letter  of  December  19th  may  well  be  understood  as  referring 
to  the  antecedent  course  of  strife  and  attendant  explosions  "in  the 
Golden  State,"  within  his  jurisdiction  and  knowledge,  they  are  neither 
applicable  in  terms  as  referring  (by  way  of  anticipation)  to  the  en- 
suing explosion  at  the  Llewellyn  Iron  Works,  in  Los  Angeles,  De- 
cember 25,  1910,  caused  by  McManigal  under  the  International  As- 
sociation conspiracy  charged,  nor  is  the  contention  supported  by  evi- 
dence, that  such  occurrence  was  "anticipated  by  the  writer  for  Christ- 
mas." No  proof  appears  direct  or  circumstantial,  that  he  was  then 
advised  or  had  reason  to  believe,  that  such  explosion  was  either  in- 
tended by  the  conspirators,  or  planned  as  a  "Christmas  present,"  or 
that  any  hostile  act  against  open  shop  concerns  was  to  be  accomplished 
by  means  in  violation  of  the  federal  statute. 

The  contentions  of  sufficiency  of  proof  against  Houlihan  are,  in 
substance:  (a)  That  he  was  "financial  secretary"  of  Local  No.  1, 
Chicago,  whereof  Ryan  and  McManigal  were  members ;  (b)  that  Mc- 
Manigal (codefendant)  testifies  to  payment  of  money  for  his  crim- 
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inal  services  received  from  Houlihan  inclosed  in  an  envelope,  and  of 
conversations  between  them  tending  to  prove  complicity  on  the  part 
of  Houlihan,  in  each  particular  controverted  by  the  accused  as  a  wit- 
ness; (c)  that  Local  No.  1  contributed  $25  per  week  for  the  benefit 
of  the  wife  of  McManigal,  after  the  arrest  of  her  husband,  and  the 
payments  were  made  by  Houlihan.  We  believe  each  of  these  prop- 
ositions to  be  without  force  to  uphold  conviction.  Plainly  neither  the 
first  nor  the  last-mentioned  circumstance,  without  other  proof  of 
complicity,  lends  support  to  the  charge.  His  payments  to  Mrs.  Mc- 
Manigal (if  otherwise  reprehensible)  appear  alone  as  contributions  by 
Local  No.  1,  through  the  hands  of  Houlihan  as  its  financial  secretary, 
and  in  no  sense  as  his  personal  contributions.  The  question  of  suffi- 
ciency, therefore,  must  hinge  on  the  legal  effect  of  the  testimony  of 
McManigal,  as  above  stated,  to  establish  the  charge  against  Houlihan. 
It  appears  (and  is  conceded  as  well)  that  such  testimony  stands  with- 
out corroborative  evidence,  either  as  to  the  transaction  with  Houli- 
han or  the  several  conversations  with  him,  and  it  is  thus  brought 
within  the  rule  (stated  and  recognized  in  the  original  opinion)  which 
renders  the  testimony  insufficient.  The  fact  that  McManigal  was 
corroborated  in  other  testimony  affecting  other  defendants  cannot  cure 
the  infirmity  of  the  instant  testimony  under  such  rule. 

Pursuant  to  the  foregoing  conclusions,  the  orders  heretofore  pro- 
nounced in  favor  of  the  plaintiffs  in  error  Tveitmoe  and  Houlihan 
stand  undisturbed  on  rehearing. 

In  the  case  of  the  plaintiff  in  error  William  Bernhardt,  evidence  in 
the  record  of  undoubted  probative  force  is  brought  to  our  considera- 
tion, which  escaped  notice  in  reviewing  the  evidence  applicable  to  the 
charges  against  him.  While  the  leading  correspondence  (hereinafter 
mentioned)  between  Bernhardt  and  J.  J.  McNamara  was  then  ex- 
amined, together  with  a  great  array  of  testimony  as  to  explosions 
caused  at  Dayton  and  Cincinnati,  referred  to  in  support  of  the  charges, 
it  was  not  understood  that  competent  proof  appeared  of  Bernhardt's 
complicity  in  any  of  these  explosions,  or  other  offenses  committed 
by  the  conspirators.  In  the  light,  however,  of  pertinent  and  cogent 
facts  in  evidence  advanced  upon  rehearing,  we  are  constrained  to 
believe  that  our  ruling  for  reversal  upon  such  review  was  not  well 
advised  and  requires  correction. 

Bernhardt  was  financial  secretary  of  Local  No.  44  of  Cincinnati, 
Ohio,  from  March,  1907,  until  August,  1910,  and  his  activity  there  in 
furtherance  of  the  great  strike  and  intimate  association  therein  with 
his  codefendant,  Edwin  Clark,  "business  agent"  of  the  local,  are  es- 
tablished facts.  On  October  22,  1907,  Bernhardt's  letter  to  J.  J.  Mc- 
Namara, reporting  upon  matters  at  Cincinnati,  contains  the  following 
references  to  the  Grainger  Company,  then  engaged  in  work  there  on 
the  "open  shop"  plan  in  the  erection  of  "Harrison  Ave.  viaduct": 

"The  traveler  was  turned  over  on  the  Grainger  job,  one  killed  and  one  in- 
jured they  accused  the  bridgemen  of  putting  acid  on  the  lines  of  cables  which 
they  claimed  caused  the  wreck.  Some  of  our  members  have  been  arrested 
twice  for  a  little  skirmish  which  we  succeeded  in  getting  them  out  of  it. 
I  have  footed  several  of  the  bills  personally,  as  it  could  not  be  brought  up. 
•    •    ♦    I  wlU  state  from  the  information  I  can  get,  the  Grainger  is  getting 
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kind  of  wobbly  on  his  pins  about  this  Job  and  ain't  far  from  throwing  up. 
Now  if  some  stranger  could  come  around  the  back  way  on  the  Q.  T.  and  ditch 
the  balance  the  Jig  is  up.  •  ♦  •  The  police  judge  said,  *For  God*s  sake 
don't  come  around  again  with  that  bunch  or  I  will  have  to  do  something.' " 

Again,  on  October  21st,  Bernhardt  wrote  to  McNamara  of  delays 
and  trouble  brought  about  in  Grainger's  work,  "so  at  present  *  *  * 
it  would  be  a  waste  of  time  and  money  to  have  some  one  down  on 
business." 

On  February  15,  1908,  Bernhardt  wrote  to  J.  J.  McNamara: 

*'I  wish  to  inform  you  that  Brother  Edw.  Clark,  Bus.  agent  of  Local  44  has 
been  instructed  to  appear  before  the  board  by  Local  44  to  explain  our  situa- 
tion here.  There  may  be  several  items  that  would  not  do  to  put  in  writing. 
So  anything  that  may  or  can  be  done  for  the  best  interests  of  this  locality 
will  be  appreciated  very  much." 

Pursuant  to  this  letter,  Clark  reported  in  person  to  McNamara  and 
was  informed  by  the  latter  that  Hockin  would  be  sent  to  Cincinnati 
to  investigate  matters;  and  McNamara  notified  Bernhardt,  in  letters 
dated  February  28th  and  29th,  of  such  arrangement,  which  was  car- 
ried out  by  Hockin  in  March,  in  an  address  before  Local  44  and  in 
an  agreement  between  Clark  and  Hockin,  performed  by  Clark,  to  dy- 
namite work  of  the  American  Bridge  Company  at  Dayton,  which 
Hockin  said  was  more  important  "than  the  Grainger  job,  because 
Grainger  was  a  small  fellow."  Although  Bernhardt  states  in  his  testi- 
mony that  he  had  a  brief  interview  with  Hockin  on  that  visit,  he 
denies  any  information  of  the  conspiracy,  and  no  direct  evidence  of 
his  participation  appears.  Clark,  who  testified  at  length  on  behalf  of 
the  government  in  reference  to  all  of  the  above-mentioned  transac- 
tions, neither  names  nor  implicates  Bernhardt  therein.  But  on  March 
14,  1908,  Bernhardt  received  a  letter  from  McNamara  which  con- 
tains the  following  remarks  plainly  directed  to  the  Hockin  confer- 
ence: 

"  •  •  ♦  Brother  Hockin  was  at  headquarters  and  he  reports  to  me  rela- 
tive to  conditions  at  Cincinnati  and  Hamilton.  Relative  to  the  latter  place, 
wish  to  say  I  am  under  the  impression  that  this  job  is  worth  going  after  and 
I  believe  that  the  executive  board  of  44  should  talie  same  in  hand  and  make 
an  effort  to  control  it. 

"While  I  do  not  approve  of  the  local  union  going  on  record  as  being  in  fa- 
vor of  any  proposition  that  is  not  strictly  O.  K.  I  am  in  favor  of  the  execu- 
tive board  of  any  organization  taking  a  job  in  hand  and  trying  out  tem- 
porary arrangements.  My  experience  has  been  that  these  are  in  a  great 
many  instances  successful.  It  would  be  well  for  you  to  take  this  matter  up 
with  Brother  Clark  and  also  with  the  executive  board  of  44.  I  am  referring 
Brother  Hockin's  recommendation  to  President  Ryan  and  shall  write  you  as 
soon  as  I  hear  from  him." 

Thus  the  only  direct  evidence  of  the  discussion  and  arrangement 
of  matters  of  the  alleged  conspiracy,  both  with  McNamara  at  Indian- 
apolis and  by  Hockin  at  Cincinnati,  appears  in  the  testimony  of  Clark, 
the  codefendant,  so  that  were  the  contention  on  behalf  of  Bernhardt 
well  founded,  that  no  independent  proof  is  furnished  of  overt  acts 
under  such  conspiracy  which  may  be  attributable  to  invitations  or 
suggestions  contained  in  his  above-mentioned  letters,  it  may  be  con- 
ceded that  failure  of  such  proof  would  constitute  ground  for  reversal. 


Digitized  by 


Google 


UNITED  STATES   V.  NEW  YOBK   is  O,  8.  8.  CO.  305 

But  that  contention  is  plainly  untenable  under  the  further  facts  estab- 
lished by  the  evidence. 

The  work  of  the  Grainger  Company  on  the  Harrison  avenue  via- 
duct in  Cincinnati  (referred  to  in  Bernhardt's  letters)  was  destroyed 
by  explosion  caused  by  the  conspirators  in  August,  1908;  and  this 
was  followed  by  other  like  explosions  in  Cincinnati  of  **open  shop" 
work  of  the  Pittsburgh  Company.  Proof  is  abundant  that  each  of 
these  explosions  was  so  caused  in  furtherance  of  the  conspiracy  in 
evidence,  both  direct  and  circumstantial,  and  does  not  rest  on  the 
testimony  of  the  perpetrators  as  accomplices  therein.  For  instance, 
the  testimony  of  the  witness  Frank  Eckhoff  furnishes  both  competent 
and  convincing  evidence  of  this  purpose  and  performance.  That  the 
Grainger  explosion  first  mentioned  was  within  the  meaning  and  object 
of  Bemhardt's  letters  to  McNamara  cannot  be  doubted  under  the 
uncontroverted  facts,  and  their  attempted  explanations  otherwise  by 
Bernhardt,  as  a  witness  for  the  defense,  may  well  have  been  rejected 
by  the  jury  as  unreasonable  and  frivolous. 

We  are  therefore  impressed  with  no  doubt  of  the  sufficiency  of  evi- 
dence for  support  of  the  conviction  of  the  plaintiff  in  error  William 
Bernhardt.  The  order  heretofore  granted  for  reversal  of  the  judg- 
ment against  him  and  remand  of  the  cause  is  set  aside,  and  instead 
thereof  it  is  further  ordered  that  such  judgment  be  affirmed. 


(216  Fed.  61) 

UNITED  STATES  v.  NEW  YORK  &  O.  S.  S.  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  26,  1914.) 

No.  153. 

1.  Courts  (§  314*)— Jubisdiction  of  Federal  Courts — Foreign  Corporation 

— Citizenship. 

A  corporation  organized  under  the  laws  of  a  foreign  country  is  a  citizen 
and  resident  of  such  country  for  the  purposes  of  determining  the  juris- 
diction of  a  federal  court  of  a  suit  to  which  it  is  a  party. 

[Kd.  Note. — ^For  other  cases,  see  Courts,  Cent.  Dig.  {  860;  Dec.  Dig.  { 
314.* 

Citizenship  of  corporation  for  purposes  of  federal  jurisdiction,  see  notes 
to  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Newcom,  6  C.  C.  A.  174;  Shlpp  v. 
Williams,  10  C.  C.  A.  249 ;    Mason  v.  Dullagham,  27  C.  C.  A.  298.] 

2.  United  States  (§  125*) — Consent  to  be  Sued — How  Evidenced. 

The  United  States  cannot  be  sued  either  by  a  private  individual  or  by 
a  state  without  its  consent,  which  must  be  evidenced  by  an  act  of  Con- 
gress.   Government  officers  cannot  waive  its  privilege  in  that  respect 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  §§  113,  114 ; 
Dec.  Dig.  i  125*} 

3.  Courts  (§  17*) — "Jurisdiction." 

Jurisdiction  of  the  subject-matter  is  the  power  to  hear  and  determine 
cases  of  the  general  class  to  which  the  proceedings  in  question  belong. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §§  46-50,  52;  Dec. 
Dig.  §  17.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3876-3885; 
vol.  8,  pp.  7697,  7698.] 

*For  other  cases  see  same  topic* &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
132  C.C.A.— 20 
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4.  Appearance  (§  19*) — Courts  (§  276*) — Jurisdiction — Effect  of  General 

Appearance. 

While  a  general  or  voluntary  appearance  cannot  confer  jurisdiction  over 
the  subject-matter,  it  gives  jurisdiction  of  the  person  of  the  defendant, 
and  in  the  federal  courts  ordinarily  is  a  waiver  of  the  objection  that 
suit  is  brought  in  the  wrong  district 

[Ed/  Note.— For  other  cases,  see  Appearance,  Cent.  Dig.  SS  79-82,  84- 
90;  Dec.  Dig.  §  19  ;•  Courts,  Cent  Dig.  {  815;  Dec.  Dig.  §  276.*] 

5.  Courts  (§  276*) — United  States  (|  127*) — Surra  Against  United  States- 

Jurisdiction  Under  Tucker  Act — Suit  by  Alien. 

The  general  intention  of  Tucker  Act  March  3,  1887,  c.  359,  24  Stat. 
605  (U.  S.  Comp.  St  1901,  p.  752),  is  to  open  the  courts  of  the  United 
States  to  all  suits  against  the  government,  as  respects  the  claims  specified 
in  the  act,  to  aliens  as  well  as  citizens;  and  the  requirement  of  section 
5  that  such  suits  shall  be  brought  *ln  the  district  where  the  plaintiff  re- 
sides," if  appllcaWe  to  suits  by  nonresident  aliens  or  citizens  residing 
abroad,  is  not  Jurisdictional,  but  confers  a  personal  privilege  which  is 
waived  by  a  general  appearance  by  the  law  officers  of  the  government 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §  815 ;  Dec.  Dig.  S 
276;*   United  States,  Cent  Dig.  f  116;   Dec.  Dig.  {  127.*] 

6.  Shipping  (§  138*) — Liabilitt  for  Damage  to  Cargo— Harter  Act. 

Where  there  was  a  careful  inspection  of  a  vessel  by  the  board  of  un- 
derwriters before  a  voyage  commenced  by  which  her  seaworthiness  was 
shown,  the  fact  that  she  took  in  water  during  a  heavy  storm  at  sea  is 
not  proof  of  her  unseaworthiness,  and  she  is  exonerated  from  liability 
for  damages  to  cargo  from  such  sea  water  under  Harter  Act  Feb.  13, 
1893,  c.  105,  §  3,  27  Stat  445  (U.  S.  Comp.  St  1901,  p.  2946). 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §  492 ;  Dec.  Dig. 
{  138.*] 

7.  Shipping  (8  138*) — ^Liability  for  Damage  to  Cargo — Fault  in  Manage- 

ment OF  Ship. 

Where  a  vessel  was  inspected  and  found  seaworthy  at  the  commence 
ment  of  a  voyage,  the  fact  that  she  was  not  again  inspected  at  an  inter- 
mediate port,  which  she  reached  after  encountering  a  severe  storm,  if  a 
fault,  was  one  in  the  management  of  the  ship,  within  Harter  Act  Feb. 
13,  1893,  c.  105,  §  3,  27  Stat  445  (U.  S.  Comp.  St  1901,  p.  2946),  and 
does  not  deprive  the  owner  of  the  benefit  of  the  exemption  provided  by 
such  section. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §  492;  Dec.  Dig. 
§  138.» 

Statutory  exemptions  of  shipowners  from  liability,  see  notes  to  Nord- 
Deutscher  Lloyd  v.  President  etc.,  of  Insurance  Co.  of  North  America, 
49  C.  C.  A.  11 ;   Ralli  v.  New  York  &  T.  S.  S.  Co.,  83  C.  C.  A.  294.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  New  York  &  Oriental  Steamship  Com- 
pany, Limited,  against  the  United  States.  Decree  for  libelant,  arid  re- 
spondent appeals.    Affirmed. 

The  bill  was  brought  in  the  old  Circuit  Court  under  the  Tucker  Act  to  re- 
cover $1,199.42  unpaid  balance  of  hire  earned  by  the  transportation  of  cer- 
tain government  stores  from  New  York  to  Manila  in  1902  on  board  the  peti- 
tioner's steamship  Shimosa. 

The  petition  was  filed  on  November  5,  1906,  after  long  negotiations  with 
the  government  for  the  payment  of  the  claim.  On  December  28,  1906,  the 
United  States  attorney  for  the  Southern  district  of  New  York  filed  a  general 
appearance  on  behalf  of  the  defendant. 

*For  other  cases  see  same  topic  ft  S  numbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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A  demurrer  was  filed  based  on  two  grounds:  (1)  That  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  (2)  That  the  court  had 
not  jurisdiction  of  the  subject  of  the  action.  The  demurrer  was  signed  by 
the  United  States  attorney  without  reservation  as  to  the  nature  of  liis  ap- 
pearance. The  first  ground  of  the  demurrer  was  not  urged  in  the  District 
Court  or  In  this  court  The  demurrer  was  overruled;  the  opinion  being  re- 
ported in  202  Fed.  311.  The  government  thereupon  answered,  and  the  case 
was  tried  on  the  merits;  the  court  directing  a  decree  for  the  full  amount 
claimed.  Findings  of  fact  and  conclusions  of  law  were  signed  by  the  judge 
as  required  by  the  Tucker  Act  (Act  March  3,  1887,  c.  359,  24  Stat.  505  [U.  S. 
Comp.  St  1901,  p.  752]). 

The  assignments  of  error  raise  two  questions:  1.  The  jurisdiction  of  the 
District  Court.  2.  The  correctness  of  the  findings  that  under  section  3  of  the 
Harter  Act  the  steamship  company  was  not  liable  for  the  damage  admitted 
to  have  been  sustained  by  the  government's  cargo  during  the  voyage. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Addison  S. 
Pratt,  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  the  Unit- 
ed States. 

Convers  and  Kirlin,  of  New  York  City  (John  M.  Woolsey  and  Cle- 
tus  Keating,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [11 
The  petition  alleges  that  the  petitioner  is  "a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  United  Kingdom 
of  Great  Britain  and  Ireland."  A  corporation  is  a  citizen  of  the  coun- 
try or  state  by  which  it  is  incorporated,  and  it  has  its  residence  in  such 
country  or  state  and  not  elsewhere.  In  Shaw  v.  Quincy  Mining  Co. 
(1892)  145  U.  S.  444,  450,  12  Sup.  Ct.  935,  937  (36  L.  Ed.  768),  Mr. 
Justice  Gray  declared  that  : 

"The  legal  existence,  the  home,  the  domicile,  the  habitat,  the  residence,  the 
citizenship  of  the  corporation  can  only  be  in  the  state  by  which  it  was  created, 
although  It  may  do  business  In  other  states  whose  laws  permit  it" 

And  in  Insurance  Company  v.  Francis  (1870)  U  Wall.  210,  216 
(20  L.  Ed.  77),  Mr.  Justice  Davis  said : 

"A  corporation  can  have  no  legal  existence  outside  the  sovereignty  by  which 
it  was  created.  Its  place  of  residence  is  there,  and  can  be  nowhere  else. 
UnUke  a  natural  person,  it  cannot  change  its  domicile  at  will,  and,  although 
it  may  be  permitted  to  transact  business  where  its  charter  does  not  operate, 
it  cannot  on  that  account  acquire  a  residence  there." 

We  must  conclude,  therefore,  that  this  suit  is  brought  by  an  alien 
and  a  resident  of  the  United  ICingdom  of  Great  Britain  and  Ireland. 
This  makes  it  necessary  to  consider  the  conditions  under  which  an 
alien  residing  outside  the  United  States  can  maintain  an  action  against 
the  United  States. 

[2]  The  United  States  cannot  be  sued  either  by  a  private  individual 
or  by  a  state  without  its  consent.  Louisiana  v.  Garfield,  211  U.  S.  70, 
29  Sup.  Ct.  31,  53  L.  Ed.  92;  Kansas  v.  United  States,  204  U.  S.  331, 
27  Sup.  Ct.  388,  51  L.  Ed.  510.  And  consent  by  the  United  States  to 
be  sued  must  be  evidenced  by  an  act  of  Congress.  Stanley  v.  Schwal- 
by,  162  U.  S.  255,  16  Sup.  Ct.  754,  40  L.  Ed.  960;  Hill  v.  United 
States,  9  How.  386.    Government  officers  cannot  waive  the  govern- 
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ment's  privilege  in  this  respect.  Their  consent  that  such  a  suit  may  be 
brought  cannot  bind  the  government  of  the  United  States.  Carr  v. 
United  States,  98  U.  S.  433,  25  L.  Ed.  209. 

Congress  has  made  provision  whereby  under  certain  limitations  suits 
may  be  brought  against  the  government,  in  the  courts  of  the  United 
'  States,  although  no  consent  has  ever  been  given  that  it  may  be  sued  in 
a  state  court  in  any  case.  Stanley  v.  Schwalby,  supra.  The  question 
now  presented  to  the  court  is  whether  any  act  of  Congress  authorized 
the  District  Court  to  assume  jurisdiction  of  the  case  at  bar. 

In  1855  Congress  created  the  Court  of  Claims  (Act  Feb.  24,  1855,  c. 
122,  10  Stat.  L.  612,  614)  and  conferred  upon  it  jurisdiction  to  hear 
and  determine  "all  claims"  of  the  character  enumerated  in  the  act. 
There  was  nothing  in  the  act  distinguishing  claims  by  aliens  from 
claims  brought  by  citizens. 

In  1863  Congress  passed  the  Captured  and  Abandoned  Property 
Act  (Act  March  12,  1863,  c.  120,  12  Stat.  L.  820,  821)  which  author- 
ized **any  person"  who  claimed  as  owner  of  any  such  property  to 
prefer  his  claim  for  the  proceeds  thereof  in  the  Court  of  Claims.  Un- 
der this  act  it  was  held  that  aliens  could  file  such  claims,  and  the  court 
appears  to  have  been  of  the  opinion  that  it  had  jurisdiction  of  any 
suit  brought  by  an  alien.  Scharfer's  Case,  4  Ct.  CI.  529,  532;  Wag- 
ner's Case,  5  Ct.  CI.  637,  638. 

In  1868  Congress  forbade  the  bringing  of  any  suit  in  any  court  by 
an  alien  under  the  Captured  and  Abandoned  Property  Act  (Act  July 
27,  1868,  c.  276,  15  St.  L.  243),  It  contained,  however,  a  provision 
that: 

"This  section  shall  not  be  construed  so  as  to  deprive  aliens  who  are  citi- 
zens or  subjects  of  any  government  which  accords  to  citizens  of  the  United 
States  the  right  to  prosecute  claims  against  such  government  in  its  courts, 
of  the  privilege  of  prosecuting  claims  against  the  United  States  in  the  Court 
of  Claims,  as  now  provided  by  law." 

The  Revised  Statutes  defining  the  jurisdiction  of  the  Court  of 
Claims  provide  as  follows : 

"Sec.  1059. — The  Court  of  Claims  shall  have  jurisdiction  to  hear  and  de- 
termine the  following  matters:  First. — All  claims  founded  upon  any  law  of 
Congress,  or  upon  any  regulation  of  an  Executive  Department,  or  upon  any 
contract,  expressed  or  implied,  with  the  government  of  the  United  States,  and 
all  claims  which  may  be  referred  to  it  by  either  House  of  Congress.  ♦  •  ♦  " 
U.  S.  Comp.  St.  1901,  p.  734. 

"Sec.  10G8. — Aliens,  who  are  citizens  or  subjects  of  any  government  which 
accords  to  citizens  of  the  United  States  the  right  to  prosecute  claims  against 
such  government  in  its  courts,  shall  have  the  privilege  of  prosecuting  claims 
against  the  United  States  in  the  Court  of  Claims,  whereof  such  court,  by  rea- 
son of  their  subject  matter  and  character,  might  take  jurisdiction."  U.  S. 
Comp.  St.  1901,  p.  740. 

The  Tucker  Act,  under  which  this  suit  was  brought,  was  passed  by 
Congress  on  March  3,  1887  (24  Stat.  L.  505,  506).  And  the  pertinent 
portions  of  that  act  are  as  follows : 

**Sec.  1.  That  the  Court  of  Claims  shall  have  jurisdiction  to  hear  and  de- 
termine the  following  matters ;  First. — All  claims  founded  upon  the  Constitu- 
tion of  the  United  States  or  any  law  of  Congress,  except  for  pensions,  or 
upon  any  regulation  of  an  Executive  Department,  or  upon  any  contract,  ex' 
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pressed  or  implied,  with  the  government  of  the  United  States,  or  for  damages, 
liquidated  or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  of  which 
ciainiii  the  party  would  be  entitled  to  redress  against  the  United  States  either 
in  a  court  of  law,  equity  or  admiralty  if  the  United  States  were  sua- 
ble.   •     •    ♦ 

"Sec.  2.  That  the  District  Courts  of  the  United  States  shall  have  concurrent 
Jurisdiction  with  the  Court  of  Claims  as  to  all  matters  ♦  ♦  ♦  in  the  pre- 
ceding section  where  the  amount  of  the  claim  does  not  exceed  one  thousand 
dollars,  and  the  Circuit  Courts  of  the  United  States  shall  have  such  concur- 
rent jurisdiction  in  all  cases  where  the  amount  of  such  claim  exceeds  one 
thousand  dollars  and  does  not  exceed  ten  thousand  dollars.    •    •    • 

"Sec.  4.  That  the  jurisdiction  of  the  respective  courts  of  the  United  States 
proceeding  under  this  act,  including  the  right  of  exception  and  appeal,  shall 
be  governed  by  the  law  now  in  force,  in  so  far  as  the  same  is  applicable  and 
not  inconsistent  with  the  provisions  of  this  act    ♦    •    • 

**Sec.  5.  That  the  plaintiff  in  any  suit  brought  under  the  provisions  of  the 
second  section  of  this  act  shall  file  a  petition,  duly  verified,  with  the  clerk  of 
the  respective  court  having  jurisdiction  of  the  case,  and  in  the  district  where 
the  plaintiff  resides.  Such  petition  shall  set  forth  the  full  name  and  resi- 
dence of  the  plaintiff,  the  nature  of  his  claim,  and  a  succinct  statement  of  the. 
facts  upon  which  the  claim  is  based,  the  money  or  any  other  thing  claimed, 
or  the  damages  sought  to  be  recovered  and  praying  the  court  for  a  judgment 
or  decree  upon  the  facts  and  law. 

"Sec.  6.  That  the  plaintiff  shall  cause  a  copy  of  his  petition  filed  under  the 
preceding  section  to  be  served  upon  the  district  attorney  of  the  United  States 
in  the  district  wherein  the  suit  is  brought,  and  shall  mail  a  copy  of  the  same, 
by  registered  letter,  to  the  Attorney  General  of  the  United  States,  and  shall 
thereupon  cause  to  be  filed  with  the  clerk  of  the  court  wherein  suit  is  insti- 
tuted an  afiQdavit  of  such  service  and  the  mailing  of  such  letter.  It  shall  be 
the  duty  of  the  district  attorney  upon  whom  service  of  petition  is  made  as 
aforesaid  to  appear  and  defend  the  interests  of  the  government  in  the  suit, 
and  within  sixty  days  after  the  service  of  petition  upon  him,  unless  the  time 
should  be  extended  by  order  of  the  court  made  in  the  case  to  file  a  plea,  an- 
swer, or  demurrer  on  the  part  of  the  government,  and  to  file  a  notice  of  any 
counterclaim,  set-off,  claim  for  damages,  or  other  demand  or  defense  what- 
.  soever  of  the  government  in  the  premises :  Provided,  That  should  the  district 
attorney  neglect  or  refuse  to  file  the  plea,  answer,  demurrer,  or  defense,  as 
required,  the  plaintiff  may  proceed  with  the  case  under  such  rnles  as  the 
court  may  adopt  in  the  premises;  but  the  plaintiff  shall  not  have  judgment 
or  decree  for  his  claim,  or  any  part  thereof,  unless  he  shall  establish  the 
same  by  proof  satisfactory  to  the  court" 

The  claim  asserted  by  the  Hbelant  is  for  $1,199.42,  and  therefore 
it  is  claimed  was  within  the  provision  of  section  2  of  the  Tucker  Act 
which  gave  the  Circuit  Courts  concurrent  jurisdiction  with  the  Court 
of  Claims  in  cases  where  the  amount  of  such  claim  "exceeds  one 
thousand  dollars  and  does  not  exceed  ten  thousand  dollars."  This 
jurisdiction  of  the  old  Circuit  Court  was  transferred  to  the  District 
Court  by  the  provisions  of  the  Judicial  Code,  §  24,  subd.  20  (Act 
March  3,  1911,  c.  231,  36  Stat.  1093  [U.  S.  Comp.  St.  Supp.  1911,  p. 
138]). 

But  it  is  to  be  observed  that  under  section  5  of  the  act  it  is  pro- 
vided that  the  plaintiff  in  any  suit  brought  under  section  2  must  file 
his  petition  "in  the  district  where  the  plaintiff  resides."  As  we  have 
seen,  the  plaintiff  herein  is  a  foreign  corporation  and  has  its  resi- 
dence nowhere  in  the  United  States.  It  nevertheless  filed  its  petition 
in  the  Southern  District  of  New  York.  It  is  conceded  that  under  the 
acts  of  Congress  the  petitioner  might  have  maintained  the  suit  if  it 
had  been  brought  in  the  Court  of  Claims.    But  it  is  objected  that  the 


Digitized  by 


Google 


310  182  0.  C.  A.  REPORTS 

suit  brought  in  the  District  Court  cannot  be  maintained,  as  it  has  not 
been  brought,  as  the  Tucker  Act  requires,  "in  the  district  where  the 
plaintiff  resides."  The  court  below  (202  Fed.  311)  sustained  the  peti- 
tioner's right  to  maintain  the  suit,  and  it  did  so  upon  the  theory  that 
the  requirement  as  to  bringing  the  suit  "in  the. district  where  the 
plaintiff  resides*'  does  not  go  to  the  jurisdiction  of  the  court,  but  is  a 
privilege  of  exemption  which  the  government  can  waive  and  in  this 
case  did  waive  when  the  district  attorney  put  in  a  general  appearance. 

Whoever  would  institute  proceedings  against  the  United  States 
"must  bring  his  case  within  the  authority  of  some  act  of  Congress." 
Carr  v.  United  States,  supra. 

Is  the  plaintiff  in  this  suit  able  to  show  that  this  case  is  within  the 
authority  of  any  act  of  Congress?  Unless  it  can  show  that  the  acts 
of  Congress  have  conferred  upon  the  court  below  the  power  to  hear 
and  determine  the  cause,  its  suit  must  fail  and  its  petition  be  dismissed. 

[3]  In  order  that  a  court  may  hear  and  determine  a  controversy, 
it  must  have  jurisdiction  of  the  subject-matter  and  of  the  person. 
Jurisdiction  of  the  subject-matter  is  the  power  to  hear  and  determine 
cases  of  the  general  class  to  which  the  proceedings  in  question  belong. 
In  Cooper  v.  Reynolds,  10  Wall.  308,  316,  19  L.  Ed.  931  (1870)  Mr. 
Justice  Miller  defined  jurisdiction  over  the  subject-matter  as  follows: 

**By  Jurisdiction  over  the  subject-matter  is  meant  the  nature  of  the  cause 
of  action  and  of  the  relief  sought ;  and  this  is  conferred  by  the  sovereign  au- 
thority which  organizes  the  court,  and  it  is  to  be  sought  for  in  the  general 
nature  of  Its  powers,  or  In  authority  specially  conferred." 

And  counsel  for  the  government  in  this  case  concedes  that  the  claim 
sued  upon  is  one  of  the  class  of  claims  against  the  United  States  over 
which  the  District  and  Circuit  Courts  are  given  jurisdiction  by  sec- 
tions 1  and  2  of  the  Tucker  Act,  and  that  the  District  Court  had  ju- 
risdiction of  the  subject-matter  of  this  controversy.  His  contention 
is  that  the  court  below  had  no  jurisdiction  over  the  person,  if  it  may 
be  so  called,  of  the  United  States,  for  the  reason  that  the  government 
had  not  consented  to  be  sued  by  a  nonresident  alien  in  any  Circuit 
Court,  and  that  the  District  Court  could  not,  therefore,  acquire  any 
jurisdiction  over  it  by  the  service  of  process  upon  the  United  States 
Attorney,  as  required  by  section  6  of  the  act,  or  by  his  voluntary  ap- 
pearance. The  plaintiff,  on  the  other  hand,  contends  that  the  general 
appearance  by  the  United  States  Attorney,  before  any  plea  to  the 
jurisdiction,  constituted  a  waiver  of  any  right  which  the  United  States 
might  have  had  to  claim  that  the  petition  could  not  properly  be  filed 
in  the  Southern  District  of  New  York. 

[5]  The  question  to  be  decided,  therefore,  is  whether  jurisdiction 
over  the  United  States  was  obtained  for  the  purposes  of  this  suit  by 
the  general  appearance  of  the  United  States  attorney  and  before  any 
plea  to  the  jurisdiction  was  made. 

Jurisdiction  of  the  person  is  obtained,  as  Mr.  Justice  Miller  said 
in  Cooper  v.  Reynolds,  supra,  by  the  "service  of  process,  or  by  the 
voluntary  appearance  of  the  party  in  the  progress  of  the  cause."  Nei- 
ther the  Tucker  Act  nor  any  other  act  expressly  authorizes  a  non- 
resident alien  to  commence  a  proceeding  against  the  United  States  in 
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a  District  Court  of  the  United  States  by  a  service  of  process  upon 
the  United  States  District  Attorney  or  upon  any  other  officer  of  the 
government.  In  Ribas  y  Hig:o  v.  United  States,  194  U.  S.  315,  322,  24 
Sup.  Ct.  727,  48  L.  Ed.  994  (1904),  the  Supreme  Court  had  its  atten- 
tion called  to  the  question  whether  an  alien  nonresident  could  bring  suit 
against  the  government  in  a  District  Court.  But  the  court  refrained 
from  expressing  any  opinion.    It  said : 

"The  government  Insists  that  the  requirement  In  that  act,  that  the  petition 
shall  be  filed  *in  the  district  where  the  plaintiff  resides*  precludes  a  suit 
against  the  United  States  by  any  person,  natural  or  corporate,  residing  out 
of  the  country.  We  express  no  opinion  upon  that  question,  as  there  are  other 
grounds  upon  which  we  may  satisfactorily  rest  our  decision." 

In  Reid  Wrecking  Co.  v.  United  States  (D.  C.)  202  Fed.  314  (1913) 
the  question  came  before  the  District  Court  for  the  Northern  District 
of  Ohio,  and  it  was  held  that  section  5  of  the  Tucker  Act,  requiring 
that  suits  brought  under  the  act  should  be  commenced  in  the  district 
where  the  plaintiff  resides,  was  mandatory,  and  that  a  federal  court 
in  the  district  in  which  the  plaintiff  did  not  reside  was  without  ju- 
risdiction. But  in  the  Reid  Case  there  was  no  question  of  waiver  in- 
volved. The  United  States  District  Attorney,  disclaiming  intention  to 
enter  an  appearance,  moved  to  quash  the  monition,  the  corporation  be- 
mg  an  alien  and  not  a  resident  of  the  district.  The  District  Judge  in 
the  course  of  his  opinion  alluded  to  the  decision  made  in  this  case  in 
the  court  below  and  distinguished  it,  saying: 

'*It  is  apparent,  from  an  examination  of  that  decision,  that  the  United 
States  government  waived  its  rights  to  object  to  the  suit  being  brought  in  that 
Jurisdiction." 

The  court  then  went  on  to  say  of  the  cases  then  before  it : 

"Had  the  United  States  government  waived  the  permissive  requirements  of 
the  act  and  proceeded  with  the  trial  of  these  actions,  a  different  question 
might  be  presented;  but  inasmuch  as  the  United  States  attorney  has  made 
prompt  objection  to  the  prosecution  of  these  suits  in  this  Jurisdiction,  for  the 
reasons  stated  in  this  memorandum,  the  motion  In  each  case  will  be  sus- 
tained." 

The  exact  question  presented  upon  the  facts  of  this  case  appears 
to  be  one  of  first  impression  which  must  be  decided  according  to  the 
principles  which  seem  to  us  applicable. 

In  the  English  courts,  at  least  in  some  cases,  jurisdiction  over  the 
subject-matter  may  be  acquired  by  the  proper  officer  of  the  govern- 
ment giving  his  consent  thereto.  In  such  cases  the  consent  is  given 
by  the  authority  of  the  king  who  thus  submits  to  be  sued  in  his  own 
courts.  But  in  the  United  States  no  power  exists  in  any  officer  of 
the  federal  government  to  confer  jurisdiction  over  the  subject-matter 
upon  any  of  the  federal  courts.  See  The  Davis,  10  Wall.  15,  20,  19 
L.  Ed.  875  (1869). 

[4]  We  are  compelled  to  inquire  as  to  the  effect  which  the  general 
appearance  of  the  United  States  District  Attorney  in  this  suit  had 
upon  the  rights  of  the  government  of  the  United  States.  A  general 
appearance  cannot  confer  jurisdiction  over  the  subject-matter  of  a  suit 
for  it  is  a  fundamental  principle  of  the  law  that  consent  of  parties 
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cannot  give  to  a  court  jurisdiction  of  the  subject-matter,  and  it  con- 
sequently follows  that  a  general  or  voluntary  appearance  does  not 
give  jurisdiction  of  the  subject  matter.  Creighton  v.  Kerr,  20  Wall. 
8,  22  L.  Ed.  309;  Wheelock  v.  Lee,  74  N.  Y.  495;  Osgood  v.  Thurs- 
ton, 23  Pick.  (Mass.)  110;  200,000  Feet  Logs  v.  Sias,  43  Mich.  356, 
5  N.  W.  414;   State  v.  Manitowoc,  92  Wis.  546,  66  N.  W.  702. 

But  a  general  or  voluntary  appearance  is  regarded  as  equivalent  to 
service  of  process.  Hill  v.  Mendenhall,  21  Wall.  453,  22  L.  Ed.  616; 
Reed  v.  Chilson,  142  N.  Y.  152,  36  N.  E.  884;  North  Hudson  Coun- 
ty R.  Co.  V.  Flanagan,  57  N.  J.  Law,  696,  32  Atl.  216;  Chicago,  etc., 
R.  Co.  V.  Hitchcock  County,  60  Neb.  722,  84  N.  W.  97.  A  general 
appearance,  therefore,  under  ordinary  conditions  is  held  to  confer 
jurisdiction  of  the  person  on  the  court;  the  defendant  being  estopped 
to  object  for  want  of  such  jurisdiction.  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  Ed.  565 ;  Cooper  v.  Reynolds,  10  Wall.  308,  19  L.  Ed. 
931;  Rothschild  v.  Knight,  176  Mass.  48,  57  N.  E.  337;  Matter  of 
McLean,  138  N.  Y.  158,  33  N.  E.  821,  20  L.  R.  A.  389;  Fowler  v. 
Bishop,  32  Conn.  199.  And  in  the  federal  courts  a  general  appear- 
ance ordinarily  waives  the  objection  that  suit  is  brought  in  the  wrong 
district — as  where  the  defendant  is  sued  in  a  district  other  than  where 
he  resides  or  is  found.  St.  Louis,  etc.,  R.  Co.  v.  McBride,  141  U.  S. 
127,  11  Sup.  Ct.  982,  35  L.  Ed.  659;  Toland  v.  Sprague,  12  Pet. 
300,  9  L.  Ed.  1093 ;  Kelsey  v.  Pennsylvania  R.  Co.,  14  Blatchf .  89, 
Fed.  Cas.  No.  '7,679. 

In  suits  brought  by  an  alien  against  a  citizen  but  in  a  district  other 
than  that  "of  which  he  is  an  inhabitant,"  it  has  been  held  that  if  the 
defendant  enters  a  general  appearance  and  pleads  to  the  merits  he 
thereby  waives  his  right  subsequently  to  object  that  he  has  been  sued 
in  the  wrong  district.  Betzoldt  v.  American  Insurance  Company  (C. 
C.)  47  Fed.  705 ;  Iowa  Lillooet  Gold  Mining  Co.  v.  Bliss  (C.  C.)  144 
Fed.  446.  These  cases  proceed  upon  the  theory  that  the  requirement 
that  the  suit  shall  be  brought  in  the  district  of  residence  is  not  a  ju- 
risdictional requirement  but  a  personal  privilege  or  exemption. 

In  Barrow  Steamship  Co.  v.  Kane  (1898)  170  U.  S.  100,  112,  18 
Sup.  Ct.  526,  530  (42  L.  Ed.  964),  the  Supreme  Court  in  speaking  of 
the  act  of  Congress  defining  the  jurisdiction  of  the  Circuit  Courts 
of  the  United  States  said: 

"And,  as  has  been  adjudged  by  this  court,  the  subsequent  provisions  of  the 
act,  as  to  the  district  in  which  suits  must  be  brought,  have  no  application  to 
a  suit  against  an  alien  or  a  foreign  corporation ;  but  such  a  person  or  corpo- 
ration may  be  sued  by  a  citizen  of  a  state  of  the  Union  in  any  district  in 
which  valid  service  can  be  made  upon  the  defendant" 

In  Re  Louisville  Underwriters,  134  U.  S.  488,  10  Sup.  Ct.  587,  33 
L.  Ed.  991  (1890),  the  court  made  a  like  ruling  in  an  admiralty  suit. 
In  Re  Hohorst,  150  U.  S.  653,  14  Sup.  Ct.  221,  37  L.  Ed.  1211  (1893), 
a  like  ruling  was  made  in  a  suit  for  an  infringement  of  a  patent.  In 
the  latter  case  the  court  alluding  to  the  provision  above  referred  to 
said: 

"The  words  of  that  provision,  as  it  now  stands  upon  the  statute  l)ook,  are 
that  *no  civil  suit  shall  be  brought  before  either  of  said  courts   against  any 
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person  by  any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant.'  These  words  evidently  look  to  those  persons, 
and  those  persons  only,  who  are  inhabitants  of  some  district  within  the  United 
States.  Their  object  is  to  distribute  among  the  particular  districts  the  gen- 
eral jurisdiction  fully  and  clearly  granted  in  the  earlier  part  of  the  same  sec- 
tion ;  and  not  to  wholly  annul  or  defeat  that  Jurisdiction  over  any  case  com- 
prehended in  the  grant.  To  construe  the  provision  as  applicable  to  all  suits 
between  a  citizen  and  an  alien  would  leave  the  courts  of  the  United  States 
open  to  aliens  against  citizens,  and  close  them  to  citizens  against  aliens.  Such 
a  construction  is  not  required  by  the  language  of  the  provision,  and  would  be 
inconsistent  with  the  general  intent  of  the  section  as  a  whole." 

It  seems  to  us  clear  that  the  general  intent  of  the  Tucker  Act  is  to 
open  the  courts  of  the  United  States  to  suits  against  the  government 
as  respects  the  claims  specified  in  that  act  and  that  the  intention  was 
that  they  should  be  open  to  aliens  as  well  as  to  citizens.  And  it  may 
be  that  the  provision  which  requires  suits  to  be  brought  in  the  dis- 
trict where  the  plaintiff  resides  is  applicable  only  to  aliens  and  citi- 
zens residing  in  the  United  States  and  that  persons  residing  outside 
the  United  States  may  bring  suit  in  any  district.  But  we  do  not  find 
it  necessary  to  express  any  opinion  upon  that  question.  In  our  opin- 
ion if  the  provision  which  requires  the  plaintiff  to  bring  suit  in  the  dis- 
trict in  which  he  resides  is  applicable  to  nonresident  aliens  and  to  citi- 
zens residing  abroad,  nevertheless  the  requirement  is  a  personal  priv- 
ilege which  the  law  officers  of  the  government  may  waive  and  in  this 
case  did  waive  by  putting  in  a  general  appearance.  In  Farrar  & 
Brown  v.  United  States,  3  Pet.  459,  7  L.  Ed.  741,  Chief  Justice  Mar- 
shall held  that  the  Attorney  General  of  the  United  States  by  a  gen- 
eral appearance  cured  any  defect  in  the  service  of  process  on  the 
United  States,  and  that  the  general  rule  that  such  an  appearance  cured 
a  defect  in  process  was  applicable  to  the  United  States  as  well  as  to 
any  private  litigant. 

Having  reached  the  conclusion  that  the  court  below  had  jurisdiction 
under  the  circumstances  to  hear  and  determine  the  ^  issue  we  pass  to 
the  consideration  of  the  government's  contention  that  the  court  be- 
low erred  in  the  conclusion  it  reached  upon  the  merits. 

The  petition  was  filed  November  5,  1906,  four  years  after  the 
steamship  company  had  performed  the  service  for  which  it  now  seeks 
to  recover.  The  delay  in  its  suit  is  accounted  for  in  part  by  the  fact 
that  there  were  long  negotiations  with  the  government  looking  to  a 
settlement  of  the  claim.  During  these  negotiations  the  government 
asked  to  have  the  original  papers  in  the  case  filed  with  it  which  was 
done.  The  officers  of  the  government  afterwards,  it  is  claimed  by 
the  petitioner,  refused  to  return  these  papers  to  the  petitioner,  and  in 
consequence  of  this  arbitrary  attitude  of  the  government's  officials  it 
was  made  exceedingly  difficult  to  get  sufficient  facts  together  to  make 
it  possible  to  draw  up  the  petition.  We  are  quite  unable  to  under- 
stand what  justification  there  can  possibly  be  for  what  seems  to  us 
exceedingly  reprehensible  conduct.  When  the  government  decided  to 
refuse  to  pay  the  claim  the  papers  upon  which  the  claim  was  based 
and  which  had  been  turned  over  to  it  at  its  request  by  the  claimant 
ought  to  have  been  promptly  returned  and  not  arbitrarily  withheld 
to  the  serious  embarrassment  of  the  petitioner. 


Digitized  by 


Google 


31.4  132  C.  C.  A.  BBPOBT8 

The  agreement  entered  into  by  the  petitioner  and  the  government 
was  for  the  transportation  of  merchandise  from  New  York  to  Manila; 
the  government  agreeing  to  pay  freight  on  delivery  at  Manila  in  the 
sum  of  $5,985.21.  The  amount  actually  paid  was  $4,786.99.  The 
balance  was  withheld  on  the  ground  that  a  large  quantity  of  the  mer- 
chandise was  seriously  damaged  as  the  result  of  sea  water  which  had 
come  in  contact  with  it  during  the  voyage.  This  was  due,  the  gov- 
ernment claimed,  to  the  failure  of  the  petitioner  to  exercise  due  dili- 
gence to  make  the  steamship  in  all  respects  seaworthy  and  properly 
equipped  and  supplied  prior  to  her  departure  from  New  York. 

The  court  below  in  its  findings  of  fact  found  that: 

The  owners  of  the  vessel  "had  exercised  due  diligence  to  make  her  in  all  re- 
spects seaworthy  and  properly  manned,  equipped,  and  supplied  and  that  she 
was  in  fact  seaworthy  and  in  ail  respects  properly  manned,  equipped,  and 
supplied  when  the  cargo  referred  to  was  loaded  on  board  of  her  and  when  she 
sailed  from  the  port  of  New  York  on  her  voyage  aforesaid.  The  defendant's 
cargo  was  properly  stowed  and  dunnaged.*' 

The  court  also  found  as  a  fact  that  during  the  voyage  the  vessel 
encountered  a  hurricane  of  great  severity  during  which  she  shipped 
heavy  seas  fore  and  aft,  and  that  the  storm  caused  considerable  dam- 
age about  the  decks,  "and  also  strained,  started  or  bent  two  deadlights 
or  ports  in  the  way  of  No.  3  hatch,  so  that  sea  water  was  admitted  into 
the  cargo  apartments  through  the  deadlights  or  ports  which  had  thus 
been  strained.  The  sea  water  so  admitted  caused  damage  to  the  de- 
fendant's cargo." 

It  was  also  found; 

*'That  the  cargo  in  respect  of  which  the  government  claims  damage  in 
this  case  was  stowed  across  the  ship  at  No.  8  hatch  and  that  the  damage 
suffered  by  the  cargo  was  caused  by  sea  water  admitted  to  the  vessel  through 
the  strained  ports  or  deadlights  hereinabove  referred  to  and  was  a  damage 
arising  from  the  dangers  of  the  seas.'' 

In  its  conclusions  of  law  the  court  found  that  the  provisions  of  the 
Harter  Act  were  applicable.    It  also  found : 

"That  the  petitioner  and  the  steamship  Shimosa  performed  all  the  duties 
and  obligations  laid  on  the  said  steamship  or  the  petitioner  in  respect  of 
the  transportation,  loading,  stowage,  custody,  care,  and  delivery  of  the  de- 
fendant's cargo." 

The  government's  contention  in  this  court  is  that  these  findings  of 
fact  and  of  law  were  erroneous. 

The  evidence  satisfies  us  that  the  vessel  was  in  all  respects  seaworthy 
when  the  voyage  commenced.  She  was  a  new  ship  and  started  on  her 
first  voyage  in  January,  1902,  being  rated  at  Lloyd's  100  A-1,  which  is 
the  highest  class  in  Lloyd's  Registry.  She  was  carefully  inspected  and 
found  all  right  before  she  left  New  York.  The  government  introduced 
no  testimony  on  the  subject  of  the  condition  of  the  ship  when  she 
started  on  her  voyage,  and  the  testimony  of  the  petitioner  is  unchal- 
lenged that  she  was  at  that  time  seaworthy  and  that  her  ports  were  in 
proper  condition  and  were  properly  closed  and  were  water  tight  A 
due  and  proper  inspection  had  been  made  and  everything  was  found 
to  be  right 
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[B]  The  decisions  under  the  Harter  Act  have  uniformly  held  that 
on  evidence  of  careful  inspection  of  a  vessel  before  the  voyage  com- 
menced, by  which  her  seaworthiness  is  shown,  the  fact  that  she  may 
have  taken  in  water  during  a  heavy  storm  at  sea  is  no  proof  of  un- 
seaworthiness, but  that  on  proper  proof  of  seaworthiness  on  sailing 
she  is  entitled  to  the  exoneration  provided  for  by  the  third  section  of 
the  act  The  Wildcroft,  201  U,  S.  378,  26  Sup.  Ct.  467,  50  L.  Ed.  794 
(1905);  The  Silvia,  171  U.  S.  462,  466,  19  Sup.  Ct.  7,  43  L.  Ed.  241 
(1898);  The  F.  &  T.  Lupton  (D.  C.)  182  Fed.  144  (1910);  Bradley  v. 
Lehigh  Valley  R.  Co.,  153  Fed.  350,  82  C.  C.  A.  426  (1907) ;  Amer- 
ican Sugar  Refining  Co.  v.  Rickinson  Sons  &  Co.,  124  Fed.  188,  59  C. 
C.  A.  604  (1903);  The  Hyades  (D.  C.)  118  Fed.  85  (1902);  The 
Tjomo  (D.  C.)  115  Fed.  919  (1902) ;  The  British  King  (D.  C.)  89  Fed. 
872  (1898). 

The  vessel  had  been  inspected  by  the  Board  of  Underwriters  at  New 
York  when  the  loading  was  completed  and  a  certificate  was  given  by 
the  surveyors.  The  evidence  showed  that  the  cargo  was  stowed  in 
the  usual  and  customary  manner  and  was  properly  dunnaged.  None 
of  the  cargo  in  hatches  Nos.  1,  2,  and  4  was  damaged.  But  some  of 
the  government's  cargo  in  hatch  No.  3  and  some  of  the  cargo  in  hatch 
No.  5  were  injured  by  sea  water. 

The  chief  officer  of  the  vessel  was  asked  what  caused  the  damage  to 
the  cargo,  and  answered : 

**The  ports  being  strained  through  violent  lurching  and  straining  of  the 
ship  in  the  heavy  weather." 

He  testified  that  when  the  ship  reached  Manila: 

"We  found  after  the  cargo  was  discharged,  and  we  went  to  look  for  the 
cause  of  the  water,  we  found  the  ports  strained,  strained  out  of  shape  and 
the  water  had  got  In  that  way.*' 

He  also  testified  that,  although  his  experience  at  sea  had  extended 
over  23  or  24  years,  he  did  not  know  he  had  ever  encountered  a  worse 
storm  than  the  one  encountered  on  this  voyage. 

[7]  But  the  government  also  contends  that  the  petitioner  is  not  re- 
lieved by  the  provisions  of  the  Harter  Act  for  the  reason  that  the  cargo 
was  not  properly  cared  for  during  the  voyage.  It  seems  that  the  ship 
on  its  way  to  Manila  reached  Algiers  on  November  12th  which  was 
subsequent  to  the  storm  which  the  vessel  had  encountered,  and  that 
she  stopped  there  about  36  hours  taking  on  coal.  It  was  discovered 
after  the  storm  was  over  that  water  had  entered  No.  2  bilge,  and  also 
No.  4  bilge  and  the  pumps  were  at  once  set  to  work  and  the  water  was 
pumped  out.  It  was  not  known  that  any  water  had  drained  into  No. 
3  hatch  where  the  government  cargo  was  stowed.  When  the  ship 
reached  Manila  it  was  discovered  that  the  storm  had  strained  some  of 
the  hatches,  an4  among  others  hatch  No.  3,  and  that  sea  water  had  en- 
tered and  damaged  the  government's  merchandise.  The  -government 
complains  because  while  the  ship  was  at  Algiers  no  inspection  was 
made  to  discover  whether  water  had  entered  hatch  No.  3,  or  to  deter- 
raine  at  what  point  the  water  found  in  the  bilges  had  entered.  But  it 
seems  to  us  that,  the  vessel  being  seaworthy  when  she  began  her  voy- 
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age,  the  failure  to  make  the  inspection  at  an  intermediate  port,  if  such 
an  inspection  ought  to  have  been  made,  must  be  regarded  as  a  fault 
in  management  of  the  ship  under  the  third  section  of  the  Harter  Act. 
The  Guadeloupe  (D.  C.)  92  Fed.  670  (1899).  That  act  provides  that  if 
the  owner  of  any  vessel  transporting  merchandise  to  or  from  any  port 
in  the  United  States  exercises  due  diligence  to  make  the  vessel  in  all 
respects'  seaworthy  and  properly  manned,  equipped,  and  supplied,  nei- 
ther the  vessel,  her  owner,  agent,  or  charterer  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting  from  faults  or  errors  of  nav- 
igation or  in  the  management  of  said  vessel.  The  act  was  "intended 
to  relieve  the  shipowner  who  has  done  all  that  he  can  do  to  start  off  a 
well-fitted  expedition,  from  liability  for  damages  caused  by  faults  or 
errors  of  his  shipmen  after  his  ship  has  gone  below  the  horizon  and 
away  from  his  personal  observation."  Benedict's  Admiralty,  §  229. 
The  master  of  the  vessel  testified  that  those  in  command  of  the  ship 
had  no  knowledge  that  some  of  the  ports  had  been  leaking  until  they 
reached  Manila,  and  that  as  soon  as  they  reached  Hong  Kong  they 
had  a  thorough  examination  made  by  the  surveyors.     He  was  asked: 

"But  you  made  no  other  effort,  prior  to  getting  to  Hong  Kong,  to  see  wliat 
had  caused  the  damage?" 

He  answered: 

"No,  there  was  no  need  to.  We  found  no  water  in  our  limbers  and  there 
was  no  cargo  damaged  from  it" 

We  are  entirely  satisfied  that  the  injury  to  the  merchandise  belong- 
ing to  the  government  was  a  damage  arising  from  the  dangers  of  the 
sea  and  that  the  petitioner  and  the  steamship  performed  all  the  duties 
and  obligations  resting  upon  them  in  respect  of  the  trailsportation, 
loading,  stowage,  custody,  care,  and  delivery  of  the  defendant's  cargo. 

Decree  affirmed,  * 


(216  Fed.  72) 

AC5TIESSELSKABET  TNGRID  et  al.  v.  CENTRAL  R.  CO.  OF  NEW 
JERSEY  et  alt 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  2,  1914.) 

No.  168. 

1.  Explosives  (§  ?♦) — Injuries  from  Accidental  E>xplosions — Liabilitt. 
One  of  the  respondents,  a  manufacturer  of  explosives,  shipped  dynamite 
in  car  loads  on  the  road  of  its  corespondent  railroad  company  to  be  loade<i 
on  vessels  for  export  The  railroad  company  ran  the  cars  out  to  the  end 
of  its  pier,  where  they  were  to  be  unloaded  by  another  respondent,  em- 
ployed 'by  the  shipper,  into  a  lighter.  While  one  of  the  cars  was  being 
so  unloaded,  there  was  an  explosion  of  the  dynamite  therein,  which 
caused  loss  of  life  and  large  injury  to  property,  including  the  wrecking 
of  libelant's  vessel,  which  was  lying  on  the  other  side  of  the  pier.  The 
dynamite  was  made,  packed,  and  loaded  in  the  car  by  experienced  men, 
and  the  respondent,  who  was  unloading  it,  had  handled  such  explosives 
in  a  similar  manner  for  25  years  without  accident,  and  kept  the  lighter 
for  such  use  exclusively.  The  cause  of  the  explosion  was  unknown,  nor 
was  it  known  whether  the  first  explosion  was  in  the  car  or  the  lighter. 

*For  other  cases  see  same  topic  &  S  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  For  opinion   on   petition   for   rehearing,  see  216  Fed.  991,  132  C.  C.  A.  666. 
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There  was  no  eiidence  of  negligence  on  the  part  of  either  respondent  or 
of  any  of  their  employes.  Held,  that  neither  of  respondents  was  liable 
for  the  loss  of  libelant's  vessel. 

[EkL  Note.— For  other  cases,  see  Explosives,  Cent  Dig.  §  3;  Dec  Dig. 
|7.*] 

2.  Explosives   (§  7*)  —  Injuries  fboic  Accidental   Explosion  —  Loading 

Dynamite  from  Pier — ^Nuisance. 

The  transfer  of  the  dynamite  from  the  pier  did  not  create  a  nuisance 
which  would  render  the  parties  liable,  regardless  of  negligence,  where  it 
was  shown  that  the  place  was  the  most  remote  of  any  that  could  be  used, 
and  was  a  mile  from  the  nearest  property  or  street,  nor  did  the  fact  that 
the  car  was  kept  there  for  six  days  because  of  a  delay  before  the  dyna- 
mite could  be  received  on  board  the  ship  constitute  a  storage,  as  distin- 
guished from  a  part  of  the  transportation. 

[Ed.  Note.— For  other  cases,  see  Explosives,  Cent  Dig.  {  3;  Dec.  Dig. 
|7.»] 

3.  Explosives   (§  ?♦) — Injuries  from  Accidental  EIxplosion — Liability — 

Kes  Ipsa  Loquitur. 

Neither  of  the  respondents  could  be  held  liable  under  the  doctrine  of 
res  ipsa  loquitur,  since,  admitting  its  applicability,  there  was'  no  evidence 
to  show  which,  if  either,  was  chargeable  with  the  negligence  presumed. 

[Ed.  Note.— For  other  cases,  see  Explosives,  Cent.  Dig.  {  3;  Dec.  Dig. 
I  7.*] 

4.  Negligence  (§  63*) — Nature  and  Elements  —  Incidental  Injury  from 

Conduct  of  Lawful  Business. 

One  engaged  in  a  lawful  business,  which  does  not  create  a  nuisance,  is 
not  liable  for  an  incidental  injury  to  another,  resulting  therefrom,  with- 
out proof  of  negligence  or  fault  on  his  part 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §S  80,  81 ;  Dec. 
Dig.  §  63.*J 

5.  Explosives  (|  7*) — Injuries  from  Accidental  Explosion — Liability  of 

Carrier. 

Dynamite  has  become  a  necessity  in  the  industries,  and  the  construction 
of  works  of  public  Improvement,  and  Is  a  legitimate  subject  of  commerce 
which  a  common  carrier  Is  bound  to  accept  and  transport,  and,  so  far  as 
the  carrier  Is  concerned,  such  Injury  as  necessarily  results  to  others  from 
the  performance  of  its  duty,  without  negligence,  must  be  borne  by  them 
as  an  unavoidable  incident  of  the  lawful  conduct  of  legitimate  business. 

[Ed.  Note. — For  other  cases,  see  Explosives,  Cent  Dig.  {  3;  Dec.  Dig. 
J7.*J 

6.  Commerce  (§  61*) — Regulations  Governing  Shipment — Interstate  Com- 

merce— Explosives. 

A  shipment  of  explosives  in  interstate  or  foreign  commerce  while  in 
course  of  transportation  is  subject  exclusively  to  the  regulations  pre- 
scribed by  the  Interstate  Commerce  Commission,  and  state  or  local  laws 
have  no  application  to  it. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  §§  81-84,  89; 
Dec.  Dig.  §  61.*J 

7.  Explosives  (§  7*) — Injury  to  Vessel — Liability  of  Wharfinger. 

A  railroad  company,  which  directed  a  connecting  vessel  to  discharge  at 
one  of  its  piers,  where  she  was  destroyed  by  an  explosion  of  dynamite 
being  unloaded  from  a  car  on  such  pier,  held  not  liable  because  of  its 
failure  to  notify  the  master  of  the  presence  of  the  dynamite,  which  was  a 
commodity  commonly  handled  at  such  places  and  usually  with  safety, 
and  where  also  the  cars  were  marked  with  the  regular  danger  placards. 

[Ed.  Note. — For  other  cases,  see  Explosives,  Cent  Dig.  {  3;  Dec.  Dig. 
i7.*] 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  in  admiralty  of 
the  District  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  dismissing  a  libel. 

For  opinion  below,  see  195  Fed.  596. 

Convers  &  Kirlin,  of  New  York  City  (J.  Parker  Kirlin,  John  M. 
Woolsey,  and  Robert  S.  Erskine,  all  of  New  York  City,  of  counsel), 
for  appellants. 

James  T.  Kilbreth,  of  New  York  City  (Charles  E.  Miller,  of  New 
York  City,  of  counsel),  for  appellee  Central  R.  Co.  of  New  Jersey. 

William  H.  Button,  of  New  York  City  (J.  P.  Laffey,  of  Wihnington, 
Del.,  of  counsel),  for  appellee  E.  I.  Du  Pont  de  Nemours  Powder  Co. 

Charles  J.  Kelaher,  of  New  York  City,  for  appellee  James  Healing. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

ROGERS,  Circuit  Judge.  [1]  This  libel  was  filed  by  the  owner 
and  master  of  the  ship  Ingrid  to  recover  the  sum  of  $30,162.65  dam-i 
ages  caused  by  the  explosion  of  a  car  load  of  dynamite,  which  occur- 
red February  1,  1911,  at  pier  7  of  the  Central  Railroad  Company  of 
New  Jersey  in  Jersey  City.  The  Ingrid  had  arrived  from  Buenos 
Ayres  with  a  cargo  of  bones  which  was  to  be  unloaded  into  the  cars 
of  the  Central  Railroad  Company  of  New  Jersey,  hereinafter  referred 
to  as  the  railroad  company,  and  was  moored  to  the  pier  under  the  or- 
ders of  that  company,  and  for  its  own  convenience,  and  was  lying  there 
discharging  its  cargo  when  the  explosion  took  place.  The  Ingrid  was 
a  Norwegian  sailing  vessel,  having  a  net  tonnage  of  1,217  tons  and  a 
rating  in  Lloyd's  Register  of  "Al  (Star)."  She  was  worth  $25,000. 
The  explosion  completely  wrecked  the  vessel.  A  survey  was  made 
of  her  and  the  surveyors  recommended  her  sale  as  a  wreck.  The 
price  paid  for  her  at  the  auction  was  $4,375,  which  was  practically  the 
value  of  the  scrap  iron  and  of  the  supplies  which  remained  in  her  aft- 
er the  explosion.  The  surveyors  had  reported  it  would  cost  $36,000 
to  put  her  in  a  state  of  repair,  and  that  would  have  been  more  than 
she  would  have  been  worth. 

The  dynamite  which  caused  the  explosion  had  been  shipped  by  the 
E.  I.  Du  Pont  de  Nemours  Powder  Company,  hereinafter  called  the 
powder  company,  and  was  consigned  to  itself  at  Jersey  City  and  was 
shipped  from  Kenville,  where  the  powder  company  had  one  of  its 
plants,  in  the  state  of  New  Jersey,  being  transported  in  three  cars 
which  were  hauled  by  the  railroad  companjr.  These  cars  contained 
1,493  boxes  of  dynamite  in  all;  each  box  weighing  at  least  25  pounds. 
The  dynamite  which  exploded  was  in  car  No.  91,442.  That  car  contain- 
ed 670  cases  of  dynamite  weighing  38,975  pounds.  The  powder  company 
had  contracted  with  James  Healing  to  remove  the  boxes  of  dynamite 
from  car  No.  91,442  to  a  steam  lighter  Katherine  W.,  which  he  owned. 
The  railroad  company,  the  powder  company,  and  Healing  were  all 
made  respondents. 
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The  Katherine  W.  was  brought  to  pier  7  and  there  moored.  The 
pier  was  about  1,000  feet  long  and  60  feet  wide  and  had  four  tracks 
on  it.  Car  91,442  stood  on  one  of  the  tracks  and  opposite  the  Kather- 
ine W.  The  captain  and  crew  of  that  vessel  were  engaged  in  unloading 
the  dynamite  from  the  car  to  the  boat  by  sliding  the  cases  down  a  plank 
which  ran  from  the  door  of  the  car  to  the  forward  deck  of  the  boat 
at  an  incline  of  about  three  feet ;  the  cases  being  passed  down  one  at 
a  time.  During  the  progress  of  the  unloading,  the  explosion  occurred. 
Some  of  the  witnesses  testified  they  heard  only  one  explosion,  but 
others  testified  they  heard  two  in  rapid  succession.  The  Katherine  W. 
was  completely  demolished.  Car  No.  91,442  was  also  blown  to  pieces. 
The  car  standing  next  to  No.  91,442  was  lifted  off  the  track  and  de- 
posited upon  an  adjoining  track,  and  a  second  car  was  blown  off  the 
pier  and  into  the  water.  The  Whistler,  a  boat  also  alongside  the  pier 
and  near  the  Katherine  W.,  was  sunk,  and  everybody  on  board  was 
killed.  The  pier  itself  was  very  badly  injured,  and  the  outer  end  of 
the  pier  and  its  crib  were  demolished.  The  shock  of  the  explosion  was 
felt  in  the  office  buildings  of  lower  Manhattan. 

It  is  matter  of  common  knowledge  that  dynamite  has  been  generally 
used  and  transported  as  an  article  of  commerce  for  more  than  a  quar- 
ter of  a  century.  The  evidence  shows  that  during  the  year  in  which 
this  explosion  occurred  upwards  of  260,000,000  pounds  of  high  ex- 
plosives were  manufactured  and  consumed  in  the  United  States.  They 
are  transported  by  the  common  carriers  generally  in  car  load  lots. 
During  the  year  of  this  explosion,  if  the  high  explosives  manufactured 
that  year  be  reduced  to  car  load  lots  of  30,000  pounds  each,  there  was 
an  average  of  more  than  33  car  loads  per  day  moving  over  the  high- 
ways of  commerce  in  this  country  alone.  These  high  explosives  have 
become  a  real  commercial  necessity,  and  they  serve  important  public 
interests.  The  great  industries  of  the  country  are  in  a  high  degree  de- 
pendent upon  the  use  of  these  explosives  for  their  successful  promo- 
tion. It  is  very  important,  if  not  absolutely  essential,  to  employ  them 
in  the  construction  of  the  great  tunnels,  subways,  aqueducts,  and  ca- 
nals which  are  so  vital  to  the  commercial  development  and  welfare  of 
the  country.  Congress  has  recognized  the  necessity  for  their  transpor- 
tation as  legitimate  articles  of  commerce  by  providing  proper  regula- 
tions therefor. 

The  testimony  showed  that  the  dynamite  shipped  was  what  was 
known  as  75  per  cent,  gelatine  dynamite ;  that  it  was  manufactured  in 
the  proper  way,  and  packed  in  boxes  in  the  usual  manner  in  cartons 
with  proper  parchment  paper  in  the  boxes  and  sawdust  in  the  bottom ; 
that  no  instance  had  been  reported  where  gelatine  dynamite  had  ever 
leaked  through  the  box;  that  gelatine  dynamite  is  less  sensitive. to 
shock  than  nitroglycerine  dynamite ;  that  all  dynamite  is  exploded  by 
concussion;  that  it  may  be  exploded  by  fire,  but  is  more  readily  ex- 
ploded by  concussion  than  by  spark;  that  powder  is  exploded  by  a 
spark,  and  that  on  the  morning  of  the  explosion,  and  prior  to  putting 
on  board  the  dynamite,  there  had  been  placed  on  the  Katherine  W. 
100  barrels  of  black  blasting  powder ;  that  it  would  require  great  con- 
cussion to  set  off  gelatine  dynamite. 
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The  testimony  also  showed  that  the  Katherine  W.  was  used  exclu- 
sively to  transport  high  explosives  around  New  York ;  ships  not  being 
allowed  to  take  on  board  explosives  at  any  of  the  dodcs  in  Manhattan 
Island  and  city  of  New  York.  The  transfer  of  explosives  to  ships  for 
export  had  to  be  made  at  Gravesend  Bay.  The  mode  employed  to 
transfer  the  dynamite  from  the  car  to  the  Katherine  W.  was  the  usual 
mode  by  which  such  transfers  were  made.  The  owner  of  the  boat, 
the  respondent  Healing,  had  been  engaged  in  the  transportation  of  ex- 
plosives for  25  years  and  had  three  boats  engaged  in  the  work  at  the 
time  of  the  explosion.  The  men  employed  on  the  boat  were  experi- 
enced men  and  accustomed  to  handling  high  explosives.  And  Healing 
testified  that  during  the  whole  25  years  he  had  been  engaged  he  had 
never  before  had  an  explosion.  Healing  hired  and  paid  and  controlled 
his  men,  and  they  were  subject  to  his  exclusive  orders.  They  were 
frequently  assisted  in  loading  and  unloading  by  the  men  connected  with 
the  powder  company  or  with  the  boats  of  the  company. 

The  station  and  freight  agent  at  Kenville,  who  had  been  employed 
there  for  25  years,  and  during  that  time  had  been  receiving  shipments 
of  explosives,  testified  that  he  had  never  had  an  accident  there;  that 
more  than  15,000,000  pounds  of  dynamite  were  shipped  from  that 
station  a  year ;  that  from  one  to  ten  cars  a  day  were  loaded  there  with 
dynamite  each  day  in  the  week  except  Sundays  and  Saturdays;  that 
3,000  boxes  of  dynamite  on  the  average  were  shipped  a  day;  that 
the  cars  were  loaded  by  the  men  belonging  to  the  powder  company; 
that  car  91,442  was  loaded  in  exactly  the  same  way  the  cars  were 
usually  loaded ;  that  the  car  after  it  was  loaded  was  examined  by  the 
inspectors  and  found  all  right;  that  the  boxes  shipped  on  the  car  91,- 
442  were  marked  "High  explosives  Dangerous'*  and  "This  side  up." 
Two  other  cars  were  loaded  at  the  same  time,  one  containing  783  boxes 
of  dynamite  and  the  other  40  cases.  It  was  conceded  the  cars  were 
properly  loaded  and  placarded. 

The  explosion  occurred  a  short  time  after  the  work  of  transferring 
the  dynamite  from  the  car  to  the  lighter  commenced.  All  the  men 
who  had  been  at  work  in  the  car,  alongside  the  plank  or  upon  the  light- 
er, were  killed.  A  large  part  of  the  dynamite  was  in  the  car  and  in 
possession  of  the  railroad  company  at  the  time  of  the  explosion.  Some 
portion  had  been  removed  and  was  alleged  to  have  been  in  the  pos- 
session of  the  powder  company  through  the  medium  of  its  agent  Heal- 
ing, who  had  been  employed  by  it  to  load  it  upon  the  Katherine  W. 

There  is  no  evidence  which  shows  just  what  caused  the  dynamite 
to  explode. 

[4]  Upon  this  state  of  facts  the  libelants  contend  that  the  explosion 
of  the  dynamite,  while  in  the  custody  and  possession  of  the  respondents, 
gives  rise  to  a  presumption  that  the  accident  was  due  to  their  fault,  and 
we  are  asked  to  decide  the  case  upon  the  principle  of  liability  announc- 
ed in  the  case  of  Rylands  v.  Fletcher,  L.  R.  330,  339  (1868).  It  was 
decided  in  that  case  that,  if  the  owner  of  land  brings  upon  his  land 
anything  which  would  not  naturally  come  upon  it  and  which  is  in  itself 
dangerous  and  may  become  mischievous  if  not  kept  under  proper  con- 
trol, he  will  be  liable  in  damages  for  any  mischief  thereby  occasioned. 
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even  though  he  may  have  acted  without  negligence.    Lord  Cranworth 
stated  the  principle  as  follows : 

'*If  a  person  brings  or  accumulates  on  his  land  anything  which,  if  it  should 
escape,  may  cause  damage  to  his  neighbors,  he  does  so  at  his  peril.  If  it  does 
escape  and  cause  damage,  he  is  responsible,  however  careful  he  may  have  been, 
and  whatever  precautions  he  may  have  taken  to  prevent  the  damage." 

The  doctrine  of  Rylands  v.  Fletcher  has  been  the  subject  of  consid- 
erable discussion  in  the  state  courts,  some  of  which  has  been  favorable 
and  some  unfavorable.  The  courts  in  Massachusetts  have  approved 
it  and  followed  it  in  a  number  of  cases.  Wilson  v.  City  of  New  Bed- 
ford, 108  Mass.  261,  11  Am.  Rep.  352  (1871);  Shipley  v.  Fifty  Asso- 
ciates. 106  Mass.  194,  8  Am.  Rep.  318  (1870);  Gorham  v.  Gross,  125 
Mass.  232,  28  Am.  Rep.  224  (1878).  The  Supreme  Court  of  Ohio  in 
Bradford  Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.,  60  Ohio  St. 
560,  54  N.  E.  528,  45  L.  R.  A.  658,  71  Am.  St.  Rep.  740  (1899),  fol- 
lowed it,  applying  it  in  an  action  for  damages  caused  by  the  explosion 
of  nitroglycerine  stored  in  a  magazine. 

But  the  doctrine  of  Rylands  v.  Fletcher  seems  to  have  been,  in  this 
country,  quite  generally  disapproved.  The  New  York  Court  of  Ap- 
peals in  1873  in  Losee  v.  Buchanan,  51  N.  Y.  476,  486,  10  Am.  Rep. 
638  declined  to  follow  it,  and  asserted  that  the  English  doctrine  was 
"in  direct  conflict  with  the  law  as  settled  in  this  country."  In  this 
country  it  has  been  held  in  numerous  cases  that  if  one  builds  a  dam 
upon  his  own  premises,  and  thus  holds  back  and  accumulates  the  water 
for  his  benefit,  or  if  he  brings  water  upon  his  premises  into  a  reservoir, 
and  the  dam  or  the  banks  of  the  reservoir  give  way,  and  the  lands  of 
his  neighbor  are  flooded,  he  is  not  liable  for  damage  without  proof  of 
negligence  or  fault  upon  his  part.  And  if  one  builds  a  fire  upon  his 
own  premises,  and  it  escapes  upon  his  neighbor's  premises,  and  dam- 
age results,  the  one  who  built  the  fire  is  not,  under  a  number  of  deci- 
sions in  the  state  courts,  liable  without  proof  of  negligence. 

In  Brown  v.  Collins,  53  N.  H.  442,  16  Am.  Rep.  372  (1873),  the 
New  Hampshire  court  considered  at  length  Rylands  v.  Fletcher,  and 
traced  the  origin  of  the  doctrine  announced  in  that  case  to  principles 
introduced,  in  England  at  an  immature  stage  of  English  jurisprudence 
and  an  undeveloped  state  of  agriculture,  manufacture,  and  commerce. 
The  court  then  said : 

"At  all  events,  whatever  may  be  said  of  the  origin  of  those  rules,  to  extend 
them,  as  they  were  extended  in  Rylands  v.  Fletcher,  seems  to  us  contrary  to 
the  analogies  and  the  general  principles  of  the  common  law,  as  now  estab- 
lished. To  extend  them  to  the  present  case  would  be  contrary  to  American 
authority,  as  well  as  to  our  understanding  of  legal  principles." 

In  Marshall  v.  Welwood,  38  N.  J.  Law,  339,  20  Am.  Rep.  394  (1876), 
the  Supreme  Court  of  New  Jersey  in  an  opinion  by  Chief  Justice  Beas- 
ley  considers  at  some  length  the  English  doctrine  and  says  that  it  "is 
clearly  opposed  to  the  course  which  judicial  opinion  has  taken  in  this 
country."  The  court  held  the  doctrine  not  applicable  to  the  facts  of 
that  case  and  decided  that  the  owner  of  a  steam  boiler  which  he  had 
in  use  on  his  own  property  was  not  responsible,  in  the  absence  of 
negligence  for  the  damage  done  by  its  bursting.  In  1906  the  doctrine 
132  C.C.A.— 21 
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was  again  repudiated  in  New  Jersey  by  the  equity  court.  Vice  Chancel- 
lor Garrison  saying  that  the  maintenance  of  the  doctrine  in  its  vigor 
"would  have  practically  stopped  all  progress."  O'Hara  v.  Nelson,  71 
N.  J.  Eq.  161,  168,  63  Atl.  836. 

The  Supreme  Court  of  Pennsylvania  in  Pennsylvania  Coal  Co.  v. 
Sanderson,  113  Pa.  126,  150,  6  Atl.  453,  460,  57  Am.  St.  Rep.  445 
(1886),  said: 

**The  doctrine  declared  In  Rylands  v.  Fletcher,  regarded  as  a  general  state- 
ment of  the  law,  is  perhaps  not  oi)en  to  criticism  in  England,  but  it  is  subject 
to  many  and  obvious  exceptions  there  and  has  not  been  generally  received  iit 
this  country.  A  rule  which  casts  upon  an  innocent  person  the  responsibility 
of  an  insurer  is  a  hard  one  at  the  best,  and  will  not  be  generally  applied  un- 
less required  by  somc^  public  policy,  or  the  contract  of  the  parties." 

The  general  and  fundamental  rule  is  that,  in  order  to  sustain  an  ac- 
tion for  a  tort,  the  damage  complained  of  must  come  from  a  wrongful 
act.    In  Addison  on  Torts,  vol.  1,  p.  3,  the  law  is  stated  as  follows : 

"A  man  may,  however,  sustain  grievous  damage  at  the  hands  of  another, 
and  yet  if  it  be  the  result  of  inevitable  accident,  or  a  lawful  act,  done  in  a 
lawful  manner  without  any  carelessness  or  negligence,  there  is  no  legal  in- 
Jury  and  no  tort  giving  rise  to  an  action  for  damages." 

We  are  unable  to  discover  that  either  the  railroad  company  or  the 
powder  company  or  the  contractor  Healing,  or  any  of  the  employes 
of  either,  committed  any  wrongful  act  which  caused  this  explosion. 

[5]  At  the  time  of  the  explosion  the  dynamite  was  in  the  course  of 
transportation.  A  common  carrier  must  transport  freight  of  this 
character  over  its  line,  and  the  doctrine  of  Rylands  v.  Fletcher,  if  ap- 
plicable at  all,  cannot  be  applied  to  cases  of  this  nature.  We  think 
there  can  be  no  doubt,  so  far  as  a  common  carrier  is  concerned,  that 
such  danger  as  necessarily  results  to  others  from  the  performance  of 
its  duty,  without  negligence,  must  be  borne  by  them  as  an  unavoidable 
incident  of  the  lawful  performance  of  legitimate  business.  Indeed,  in 
Rylands  v.  Fletcher  the  opinion  of  Blackburn,  Judge  in  the  Court  of 
Exchequer  Chamber,  concedes  this,  for  he  says : 

"Traflftc  on  the  highways,  whether  by  land  or  sea,  cannot  be  conducted  with- 
out exposing  those  whose  persons  or  property  are  near  it  to  some  inevitable 
risk ;  and,  that  being  so,  those  who  go  on  the  highway  or  have  their  property 
adjacent  to  it  may  well  be  held  to  do  so  subject  to  their  taking  upon  them- 
selves the  risk  of  injury  from  that  inevitable  danger;  and  persons  who  by 
the  license  of  the  owner  pass  near  to  warehouses  where  goods  are  being  raised 
or  lowered  certainly  do  so  subject  to  the  inevitable  risk  of  accident  In  nei- 
ther case,  therefore,  can  they  recover  without  proof  of  want  of  care  or  skill 
occasioning  the  accident." 

It  certainly  would  be  an  extraordinary  doctrine  for  courts  of  justice 
to  promulgate  to  say  that  a  common  carrier  is  under  legal  obligation  to 
transport  dynamite  and  is  an  insurer  against  any  damage  which  may 
result  in  the  course  of  transportation,  even  though  it  has  been  guilty 
of  no  negligence  which  occasioned  the  explosion  which  caused  the  in- 
jury.   It  is  impossible  to  find  any  adequate  reason  for  such  a  principle. 

[2]  But  it  was  urged  upon  us  in  the  argument  that  the  facts  in  the 
case  clearly  establish  the  existence  of  a  nuisance.  Car  91,442  had  been 
forwarded  on  January  24th,  and  on  January  25th  the  powder  company 
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received  notice  of  its  arrival.  The  next  day  the  powder  company  re- 
moved 200  cases  from  the  car,  and  placed  them  on  a  storage  barge 
which  belonged  to  it,  and  anchored  it  down  the  bay,  in  accordance 
with  a  practice  it  had  followed  for  ten  years.  Nothing  was  done  on 
January  27th  to  unload  the  balance  of  the  car.  On  January  28th  there 
were  170  cases  more  removed  from  the  car  for  an  export  shipment. 
The  remaining  300  cases  were  to  be  placed  on  board  a  steamer  which 
it  had  been  expected  would  sail  on  January  25th,  but  which  was  delayed 
in  its  sailing.  Under  the  established  rules,  the  explosives  could  not  be 
placed  on  board  the  steamer  until  her  other  cargo  had  been  loaded. 
Then  the  explosives  had  to  be  taken  to  her  on  a  lighter  and  put  on 
board  at  Gravesend  Bay.  As  soon  as  the  steamer  was  ready  to  receive 
the  cargo,  the  unloading  of  the  dynamite  remaining  in  the  car  com- 
menced. 

[3]  The  mere  fact  of  the  accident  does  not  prove  the  libelant's  case 
under  the  doctrine  of  res  ipsa  loquitur.  To  make  that  doctrine  ap- 
plicable, it  is  necessary  that  the  thing  which  exploded  should  have  been 
at  the  time  in  the  exclusive  control  of  the  defendant,  who  is  to  be  made 
liable.  If  a  presumption  of  fault  arises  from  the  mere  fact  of  the  ex- 
plosion, whose  fault  is  indicated  ?  It  is  impossible  to  say  whether  the 
dynamite  in  the  car  exploded  first  and  while  still  in  the  possession  of 
the  railroad  company,  or  whether  the  dyilamite  in  the  boat  first  ex- 
ploded and  while  it  was  in  the  possession  of  Healing  or  of  the  powder 
company.  In  Wolf  v.  American  Tract  Society,  164  N.  Y.  30,  58  N.  E. 
31,  51  L.  R.  A.  241  (1900),  the  evidence  showed  that  the  injury  had 
been  caused  by  a  brick  which  fell  from  an  upper  story  of  a  building  in 
course  of  construction.  There  was  no  proof  as  to  how  the  brick  came 
to  fall.  There  were  19  different  contractors  engaged  in  operations  on 
the  building  at  the  time.  The  plaintiff  brought  his  suit  against  the  own- 
er and  two  of  the  leading  contractors.    The  court  said : 

"We  agree  with  the  court  below  that  this  is  a  case  where  the  maxim  res 
ipsa  loquitur  applies.  There  is  a  presumption  that  the  plaintiff's  injury  was 
the  result  of  negligence.  •  ♦  ♦  But  that  presumption  did  not  complete 
the  proof  which  it  was  incumbent  upon  the  plaintiff  to  make  before  the  case 
could  be  submitted  to  tha  jury.  In  a  case  like  this,  where  the  building  in 
process  of  construction  is  in  charge  of  numerous  contractors  and  their  work- 
men, each  independent  of  the  other,  and  none  of  them  subject  to  the  control 
or  direction  of  the  other,  some  proof  must  be  given  to  enable  the  jury  to  point 
out  or  identify  the  author  of  the  wrong." 

In  the  case  at  bar  the  libelant  claims  that  the  doctrine  of  res  ipsa 
loquitur  applies  to  all  of  the  respondents  and  imposed  upon  each  the 
burden  of  proving  absence  of  negligence.  To  make  the  doctrine  apply 
to  each,  the  dynamite  which  exploded  must  have  been  at  the  time  un- 
der the  control  of  all,  which  manifestly  was  not  the  fact.  Moreover, 
to  make  the  doctrine  apply  to  any  one  of  the  respondents,  it  would  be 
necessary  that  the  accident  should  identify  the  wrongdoer,  and  under 
the  facts  of  this  case  the  wrongdoer  is  not  identified. 

In  Hardie  v.  Boland  Co.,  205  N.  Y.  336,  98  N.  E.  661  (1912),  an 
action  was  brought  against  a  contractor  for  the  death  of  the  plaintiff's 
intestate  caused  by  the  collapse  of  a  chimney  he  was  engaged  in  point- 
ing up ;   he  having  been  thrown  from  the  scaffold  upon  which  he  was 
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Standing  and  killed.  The  contractor  was  erecting  the  chimney  in  ac- 
cordance with  plans  made  by  architects  who  were  employed  by  the 
owner  of  the  premises.  The  court  held  the  doctrine  of  res  ipsa  loquitur 
had  no  application,  since  the  accident  did  not  identify  the  wrongdoer. 

"There  were  two  actors,  the  architects  and  the  contractor,  and  the  accident 
may  have  been  due  whoUy  to  the  negUgence  of  the  former.  In  such  a  case  res 
ipsa  loquitur  is  inapplicable  (Loudoun  v.  Eighth  Avenue  R.  R.  Co.,  162  N.  Y. 
380,  385  [56  N.  E.  988]),  for  the  accident  does  not  identify  the  wrongdoer  (Wolf 
V.  American  Tract  Soc.,  164  N.  Y.  30  [58  N.  E.  31,  51  L.  R.  A.  241J).  If  causes 
other  than  the  negligence  of  the  defendant  might  have  produced  the  accident, 
the  plaintiffs  were  bound  to  exclude  the  operation  of  such  causes  by  a  fair 
preponderance  of  the  evidence.  Wadsworth  v.  Boston  El.  Ry.  Co.,  182  Mass. 
572  [66  N.  B.  421J.  When  either  one  of  two  persons,  wholly  independent  of 
each  other,  may  be  responsible  for  an  injury,  the  case  is  one  for  affirmative 
proof  and  not  for  presumption.  Harrison  v.  Sutter  Street  Ry.  Co.,  134  Cal. 
549  [66  Pac.  787,  55  L.  R.  A. 


According  to  the  libelant's  own  theory  as  presented  upon  the  argu- 
ment, the  accident  might  have  been  caused  by  the  negligence  of  either 
the  railroad  company,  the  powder  company,  or  Healing.  It  is  also  true 
that  the  explosion  may  have  been  caused  by  the  act  of  outsiders  entire- 
ly unconnected  with  any  of  the  respondents.  If  the  explosion  itself  is 
evidence  of  negligence,  such  negligence  may  have  been  that  of  the  pow- 
der company  in  the  manufacture  of  the  dynamite-  or  the  packing  of 
it  in  the  boxes ;  or  it  may  have  been  the  negligence  of  the  railroad  com- 
pany in  improperly  handling  the  car ;  or  it  may  have  been  the  negli- 
gence of  Healing  in  carelessly  transferring  the  boxes  from  the  car 
into  the  lighter;  or  it  may  have  been  the  negligence  of  unauthorized 
persons  who  may  have  interfered  with  some  of  these  operations.  And 
any  one  of  these  theories  is  almost  as  probable  as  another.  The  cause 
of  the  explosion  is  a  mystery  and  cannot  be  accounted  for. 

We  are  asked  to  hold  the  respondents  responsible  for  the  damages 
upon  the  theory  that,  even  though  they  were  not  guilty  of  negligence, 
.they  were  guilty  of  a  nuisance  in  keeping  on  pier  7  the  dynamite  which 
caused  the  damage.  It  is  true  that  the  common-law  liability  for  a 
nuisance  is  not  dependent  on  any  theory  of  negligence.  In  an  action 
for  the  creation  or  maintenance  of  a  nuisance,  a  recovery  cannot  be  de- 
feated by  showing  that  there  is  no  negligence  as  the  question  of  neg- 
ligence is  not  involved.    In  29  Cyc.  1 172,  it  is  said : 

**The  manufacture,  storing,  or  keeping  of  explosive  substances  In  large  quan- 
tities in  the  vicinity  of  dwelling  houses  or  places  of  business  is  ordinarily  re- 
garded as  a  nuisance,  whether  such  business  is  so  or  not,  being,  however,  de- 
pendent upon  the  location,  the  quantity,  and  the  surrounding  circumstances." 

And  the  courts  have  held  that  no  one  has  a  right  to  erect  or  maintain 
a  nuisance  to  the  injury  of  his  neighbors,  even  in  the  pursuit  of  a  law- 
ful trade.  Rodenhauser  v.  Craven,  141  Pa.  546,  21  Atl.  774,  23  Am. 
St.  Rep.  306  (1891);  Pennsylvania  R.  Co.  v.  Angel,  41  N.  J.  Eq.  316, 
7  Atl.  432,  56  Am.  Rep.  1  (1886) ;  Baxendale  v.  McMurray,  L.  R.  2 
Ch.  790  (1867).  All  this  we  are  not  disposed  to  question,  but  we  do 
not  see  that  the  doctrine  invcrtved  has  any  application  to  the  facts  of 
the  present  suit.  The  inspector  of  combustibles  who  had  general  su- 
pervision of  the  storage  of  explosives  in  Jersey  City  was  asked : 
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"Q.  Are  yon  familiar  with  the  different  streets  and  places,  the  lands  and 
waters  within  the  Jurisdiction  of  Jersey  City?  A.  Yes.  Q.  You  have  been 
all  over  them  time  and  again?  A.  Yes.  Q.  Is  there  any  storehouse  or  maga- 
zine for  the  storage  of  explosives  maintained  in  the  city  of  Jersey  City?  A. 
No.  Q.  In  your  opinion,  was  the  end  of  pier  7  the  proper  place  for  the  de- 
livery of  explosives  from  railroad  cars  to  vessels?  A.  Yes,  that  It  was  a 
proper  and  the  best  place  around  the  Central  Railroad.  Q.  Why  do  you  say 
it  was  the  best  place  around  the  Central  Railroad?  A.  Because  it  was  about 
the  furthest  point  away  from  any  street  or  any  property.  Q.  What  is  the 
nearest  street  to  pier  7?  A.  Jersey  avenue.  Q.  How  ftir  away  is  Jersey  ave- 
nue roughly  from  this  pier?  A.  Close  on  to  about  a  mile,  I  believe.  Q.  If  you 
were  asked  to  name  a  location  for  cars  containing  dynamite  or  high  explo- 
sives, railroad  cars  which  had  been  received  over  the  rails  of  the  Central  Rail- 
road of  New  Jersey,  would  you  consider  the  end  of  pier  7  a  location  which 
the  public  interests  would  demand?  A.  I  would  consider  that  about  the  best 
place  there  is  over  there." 

This  pier  7  was  used  for  the  shipment  of  explosives,  and  the  testi- 
mony shows  that  the  locality  was  a  suitable  one  for  the  purpose.  We 
cannot  think  that  under  the  circumstances  it  was  an  improper  place  on 
which  to  deliver  the  dynamite.  Car  load  lots  of  dynamite  were  always 
sent  to  pier  7  to  be  discharged  for  the  reason  that  it  was  more  remote 
than  any  of  the  other  piers  from  the  general  traffic  in  the  yards.  So 
far  as  the  railroad  company  could  do  so,  it  isolated  pier  7  from  all  gen- 
eral traffic.  The  claim  was  made  that  the  railroad  companies  should  be 
required  to  obtain  piers  in  a  more  isolated  part  of  the  shore  of  the  har- 
bor. In  view  of  the  testimony  already  quoted,  to  the  effect  that  this  lo- 
cation was  a  mile  away  from  any  street,  we  cannot  say  that  this  was  an 
improper  place  in  which  to  transfer  the  dynamite  from  the  cars  to  the 
lighter. 

Then  it  has  been  urged  upon  us  that,  as  the  300  cases  of  dynamite 
were  allowed  to  remain  in  the  car  for  six  days,  they  are  to  be  regarded 
as  having  been  practically  in  storage,  and  that  pier  7  was  an  improper 
place  in  which  to  store  so  large  an  amount  of  explosives.  But  where 
should  they  have  been  removed  to  ?  There  was  no  place  in  Jersey  City 
for  the  purpose.  And  we  agree  with  the  court  below  in  its  opinion 
that  the  dynamite  was  not  being  held  in  storage  but  was  still  in 
course  of  transportation.  The  evidence  established  the  fact  that,  in 
case  of  goods  intended  to  be  transferred  to  steamers  for  shipment  to 
foreign  countries,  the  railroad  company  usually  allowed  ten  days,  free 
of  demurrage,  for  effecting  the  transfer,  while  in  the  case  of  goods 
not  intended  for  export  they  had  to  be  removed  within  48  hours.  This 
difference  is  due  to  the  fact  that  explosives  cannot  be  placed  down  in 
the  hold  where  the  danger  would  be  great  and  so  are  taken  on  board 
after  all  other  cargo  is  stowed.  This  dynamite  was  to  be  transferred 
to  the  Invernic  for  transportation  to  Montevideo.  The  original  inten- 
tion was  that  the  vessel  would  sail  on  January  25th  but  her  departure 
had  been  delayed  from  day  to  day  for  reasons  not  connected  with  the 
respondents.  Until  her  cargo  was  loaded  and  she  was  ready  to  sail, 
the  dynamite  could  not  be  placed  on  board  because  of  the  government 
regulations  making  it  necessary  to  load  the  explosives  at  Gravesend 
Bay.  Under  all  the  circumstances,  neither  the  railroad  company  nor 
the  powder  company  nor  the  respondent  Healing  was  at  fault  in  per- 
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mitting  the  dynamite  to  remain  in  the  car  for  the  six  days  which 
elapsed  between  the  arrival  of  the  car  and  its  unloading. 
.  [8]  It  is  claimed  that  the  respondent  failed  to  comply  with  the  re- 
quirements of  the  laws  of  the  state  of  New  Jersey  and  with  the  mu- 
nicipal regulations  of  Jersey  City  in  respect  to  the  storage  of  explosives. 
It  is  sufficient  to  say  that  the  dynamite  which  exploded  was  addressed 
to  Carlisle,  Crocker  &  Co.,  Montevideo.  It  was  a  foreign  shipment 
and  as  such  was  subject  exclusively  to  the  act  of  Congress  approved 
March  4,  1909  (35  Stat.  1135,  c.  321  [U.  S.  Comp.  St.  Supp.  1911,  p. 
1660]).  That  act  (section  233)  authorized  the  Interstate  Commerce 
Commission  to  formulate  regulations  for  the  safe  transportation  of 
explosives  which  should  be  binding  upon  all  common  carriers  engag- 
ed in  interstate  or  foreign  commerce  which  transport  explosives  by 
land.  The  Interstate  Commerce  Commission  accordingly  formulated 
and  issued  regulations  governing  the  transportation  of  explosives  in 
interstate  and  foreign  commerce.  We  have  no  doubt  that  the  dynamite 
in  question  was  subject  exclusively  to  the  regulations  of  the  Interstate 
Commerce  Commission.  When  Congress  has  legislated  upon  a  sub- 
ject within  its  constitutional  control,  and  has  manifested  its  intention 
to  deal  therewith  in  full,  the  authority  of  local  jurisdiction  is  necessa- 
rily excluded.  See  Northern  Pacific  Railway  Co.  v.  State  of  Washing- 
ton, 222  U.  S.  370,  378,  32  Sup.  Ct.  160,  56  L.  Ed.  237, 

[7]  The  captain  of  the  Ing^id  had  received  written  instructions  on 
his  arrival  to  place  his  vessel  on  the  south  side  of  pier  6,  and  the  ves- 
sel was  so  berthed  on  January  10th,  and  on  January  12th  she  com- 
menced to  discharge  her  cargo  into  cars  of  the  railroad  company  which 
were  on  the  dock  alongside  of  the  ship.  On  January  13th  the  captain 
was  informed  by  a  wharfinger  in  charge  of  the  piers  that  the  vessel 
would  have  to  shift  its  berth  to  the  next  pier  as  the  space  at  pier  No. 
6  was  needed  for  other  ships.  To  this  the  captain  at  first  replied, 
"Well,  you  have  put  us  in  a  berth  for  discharging,  and  I  have  a  right 
to  stay  here."  He  finally  said  that  he  had  no  objection  to  the  ship  be- 
ing moved,  but  added,  "You  have  to  move  the  ship  yourself  on  your 
own  risk."  To  this  the  wharfinger  answered,  "Oh,  yes,  we  will  do 
that."  The  captain  then  instructed  the  mate  that  if  any  one  from  the 
railroad  company  should  come  to  move  the  ship  he  could  do  so,  but 
that  "he  should  tell  the  man  that  came  with  the  tug  it  was  on  their 
risk  that  he  did  so."  The  afternoon  of  that  day  the  ship  was  moved 
around  to  pier  7  by  the  tugs  of  the  railroad  company  without  expense 
to  the  Ingrid.  Prior  to  the  explosion  no  one  on  board  the  Ingrid  had 
actual  knowledge  that  any  of  the  cars  on  pier  7  contained  explosives. 
The  evidence  shows,  however,  as  we  have  heretofore  stated,  that  the 
cars  containing  dynamite  were  at  all  times  while  on  pier  7  placarded 
with  the  regular  danger  placards.  The  rule  is  well  settled  that  if  a 
wharfinger  knows  of  the  existence  of  a  danger  to  ships  coming  along- 
side his  wharf,  and  permits  a  vessel  to  come  alongside  in  ignorance  of 
that  danger  or  obstruction,  and  without  any  warning  of  it,  he  is  liable 
for  any  damage  to  the  ship  resulting  therefrom.  The  rule  was  stated 
by  Chief  Justice  Fuller  in  Smith  v.  Burnett,  173  U.  S.  430,  433,  19  Sup. 
Ct.  442, 443,  43  L.  Ed.  756  (1899),  as  follows: 
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"Although  a  wharfinger  does  not  guarantee  the  safety  of  vessels  coming  to 
his  wharves,  he  is  bound  to  exercise  reasonable  diligence  in  ascertaining  the 
condition  of  the  berths  thereat,  and  if  there  is  any  dangerous  obstruction  to 
remove  it,  or  to  give  due  notice  of  its  existence  to  vessels  about  to  use  the 
berths." 

This  doctrine  is  clearly  applicable  to  cases  where  some  obstruction 
concealed  and  hidden  under  the  water  makes  it  dangerous  to  approach 
a  wharf  or  where  the  wharf  is  safe  at  high  water  but  becomes  unsafe 
for  vessels  of  a  certain  draft  at  ebb  of  the  tide,  from  the  uneven  condi- 
tion of  the  bed  of  the  stream  or  the  presence  of  a  concealed  rock.  But, 
as  the  wharfinger  does  not  guarantee  the  safety  of  vessels  which  come 
to  his  wharf,  we  do  not  think  that  the  facts  in  this  case  are  governed  by 
the  principle  now  under  consideration.  We  cannot  say  that  the  rail- 
road company  was  bound  to  give  actual  notice  to  every  vessel  berthed 
at  the  wharf  that  cars  with  dynamite  were  on  the  pier.  It  is  true  that 
*  dynamite  is  a  dangerous  substance  because  it  may  be  exploded,  and,  if 
exploded,  the  consequences  may  be  most  serious.  But  in  reality  the 
danger  of  the  accidental  explosion  of  dynamite  is  not  great.  Many  car 
loads  of  it  have  been  handled  for  years  on  this  pier  7  without  acci- 
dent. The  possible  danger  from  it  was  not  so  imminent  and  so  great 
that  it  was  the  duty  of  the  company  to  warn  against  its  presence  every 
vessel  making  use  of  the  wharf.  Its  explosion  was  something  not 'to 
be  reasonably  expected.  We  do  not  think  that  the  fact  that  the  vessel 
was  moved  by  the  railroad  company  from  pier  6  to  pier  7,  and  that  if 
she  had  remained  at  pier  6  she  might  not  have  sustained  any  severe  in- 
jury, affects  in  any  manner  the  question  of  liability.  And  the  state- 
ment that  the  vessel  if  changed  from  pier  6  to  pier  7  was  to  be  at  the 
risk  of  the  railroad  company  related  to  the  danger  and  expense  in- 
volved in  the  act  of  shifting  her  and  not  as  to  her  safety  after  she 
was  moored  to  pier  7.  The  captain  had  no  reason  to  suppose  that  pier 
7  was  not  as  safe  as  pier  6,  and  neither  party  at  the  time  had  in  mind 
any  guaranty  of  safety  from  an  explosion  on  pier  7.  It  was  not  within 
human  foresight  to  foresee  that  the  vessel  was  not  as  safe  on  the  south 
side  of  pier  7  as  on  the  south  side  of  pier  6.  The  difference  involved 
was  one  of  only  40  feet,  and  at  either  pier  the  vessel  was  within  the 
zone  of  danger  as  it  turned  out,  for  men  and  property  on  pier  6  and 
even  further  to  the  north  were  seriously  injured. 

Decree  affirmed. 


(216  Fed.  83) 
ANDERSON,  Internal  Revenue  Collector,  v.  MORRIS  &  B.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  9,  1914.) 

No.  248. 

1.  Corporations  (§  642*) — Foreign  Corporations — "Doing  Business"  within 
State. 

A  single  transaction  within  the  state  by  a  foreign  corporation  does  not 
constitute  "doing  business"  in  the  state  within  a  statute  forbidding  a  for- 
eign corporation  from  doing  business  within  the  state  until  it  has  com- 
plied with  specified  requirements,  provided  the  single  transaction  was 
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doDe  by  the  corporation  without  an  intent  to  engage  in  other  acts  of  busi- 
ness within  the  state. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {$  2520-2527 ; 
Dec.  Dig.  §  042* 

For  other  definitions,  see  Words  and  Phrases,  yoL  8,  pp.  2155-2166; 
vol.  8,  pp.  7640,  7641. 

Foreign  corporations  doing  business  in  state,  see  note  to  Wagner  y. 
J.  &  G.  Meakin,  33  O.  C.  A.  585;   Ammons  ▼.  Brunswick-Balke-CoUender 
Co.,  72  C.  C.  A.  622.] 
2.  Internal  Revenue  (§  9*) — Corporation  Tax — "Enoaobd  in  Business.*' 

Where  a  railroad  corporation  leased  its  property  and  franchises  for  the 
whole  term  of  its  charter,  the  lessee  having  sole  control  of  Its  property 
and  the  operation  of  its  road,  the  fact  that  the  lessor  retained  its  primary 
francliise  of  corporate  existence,  maintained  its  organization,  held  an  an- 
nual meeting  of  its  stockholders,  elected  directors,  and  amended  its  by- 
laws, and  that  its  directors  held  a  special  meeting,  elected  officers,  and  ap- 
pointed an  executive  committee,  was  insufficient  to  show  that  it  was  "en- 
gaged in  business"  within  Corporation  Tax  Act  Aug.  5,  1909,  c.  6,  .S6 
Stat.  112  (U.  S.  Comp.  St  Supp.  1911,  p.  946),  |  38,  imposing  an  excise 
tax  on  corporations  organised  for  profit  and  engaged  in  business  in  any 
state,  etc. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §{  13-28 ; 
Dec.  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  p.  2394.] 

8.  Taxation  (§  58*)— Statutes — Construction. 

A  citizen  Is  exempt  from  taxation  unless  the  tax  Is  imposed  by  clear 
and  unequivocal  language,  statutes  Imposing  taxes  being  strictly  construed 
in  favor  of  taxpayers  and  against  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  {g  134,  135;  Dec. 
Dig.  §  58.*] 

4.  Internal  Revenue  (|  9*)— Corporation  Tax— Nature  of  Tax. 

The  tax  Imposed  on  corporations  by  Corporation  Tax  Act  Aug.  5,  1909, 
S  38,  Is  not  a  direct  tax,  but  rather  an  excise  on  the  privilege  of  doing 
business  In  a  corporate  capacity. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  H  13-28 ; 
Dec.  Dig.  $  9.*] 

5.  Internal  Revenue  (§  9*)— Direct  Taxes — Corporations. 

The  rule  that  a  corporation  Is  an  artificial  entity  distinct  from  Its 
stockholders  is  a  fiction  of  the  law,  which  Is  recognized  by  the  courts  for 
some  purposes  and  disregarded  for  others;  and  hence,  where  a  railroad 
corporation  leased  its  property  and  francliises  for  the  whole  term  of  Its 
charter,  the  fact  that  the  lessee  paid  the  rent,  not  to  the  lessor  entity, 
but  rather  to  Its  stockholders  and  bondholders,  could  not  prevent  the  rent 
so  paid  being  subject  to  taxation  under  Corporation  Tax  Act  Aug.  5, 
1909,  §  38,  if  the  act  was  otherwise  applicable. 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §§  13-28 ; 
Dec.  Dig.  §  9.*] 

6.  Internal  Revenue  (§  9*) — Corporation  Tax — Railroads — ^Lease  of  Prop- 

erty— Engaged  in  Business. 

A  railroad  corporation  leased  its  property  and  franchises,  for  the  full 
term  of  Its  charter  and  any  renewal  thereof,  to  another  railroad  company, 
the  lease  being  approved  by  the  state  Legislature  granting  the  original 
charter,  and  providing,  not  only  that  the  lessor  should  thereafter  main- 
tain Its  corporate  existence,  but  should  Issue  to  the  lessee  stock,  bonds, 
or  other  obligations  for  the  completion  of  a  projected  branch  road  and 
for  the  construction  of  any  other  railroads  which  the  lessee  might  de- 
sire to  construct  and  to  cover  expenses  for  the  construction  or  purchase 
of  lomomotlves,  cars,  and  machinery,  the  lessee  binding  Itself  to  pay  and 
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discharge  such  obligations  at  maturity.  Held^  that  the  issuance  of  bonds 
by  the  lessor  corporation  under  such  provision  did  not  amount  to  a  re- 
sumption of  business  which  the  lease  had  transferred  or  an  engaging  in 
business  within  Corporation  Tax  Act  Aug.  5,  1909,  §  38,  imposing  an  ex- 
cise tax  on  corporations  organized  for  profit  and  engaged  in  business  in 
any  state. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §|  ia-28 ; 
Dec.  Dig.  I  9.»] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  case  comes  here  on  writ  of  error  to  review  a  judgment  of  the 
United  States  District  Court  for  the  Southern  District  of  New  York, 
entered  on  November  11,  1913,  in  favor  of  the  railroad  company  and 
against  the  collector  for  the  sum  of  $22,441.12. 

H.  Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Addison  S- 
Pratt,  Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  plaintiflf  in 
error. 

W.  S.  Jenney  and  Douglas  Swift,  of  New  York  City,  for  defendants 
in  error. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  Corporation  Tax  Act  of  August  5, 
1909  (36  Stat.  112),  provides  in  section  38  as  follows: 

"That  every  corporation  •  ♦  ♦  organized  for  profit  and  having  a  cap- 
ital stock  represented  by  shares  *  «  *  and  engaged  in  business  in  any 
state  ♦  ♦  ♦  shall  be  subject  to  pay  annually  a  special  excise  tax  with  re- 
spect to  the  carrying  on  or  doing  business  by  such  corporation  ♦  *  ♦ 
equivalent  to  one  per  centum  upon  the  entire  net  income  over  and  above  five 
thousand  dollars,  received  by  it  from  all  sources  during  such  year,"  etc. 

The  commissioner  of  Internal  Revenue  at  Washington  assessed  the 
Morris  &  Essex  Railroad  Company,  incorporated  by  a  special  act  of  the 
Legislature  of  New  Jersey  in  1835,  in  the  sum  of  $19,630.23,  the  tax 
being  assessed  for  the  year  1910  under  the  act  of  1909  above  quoted. 
This  tax  was  paid  under  protest,  and  this  action  was  thereafter  brought 
to  recover  the  amount  paid,  with  interest  on  the  same  from  June  30^ 
1911.  The  tax  was  assessed  upon  the  net  income  of  the  Morris  & 
Essex  Railroad  Company  for  the  year  1910.  The  act  authorizes  the 
taxation  of  every  corporation  ''engaged  in  business"  in  any  state,  and 
the  tax  authorized  is  defined  in  the  act  as  "a  special  excise  tax  with 
respect  to  the  carrying  on  or  doing  business  by  such  corporation."^ 
But  the  Morris  &  Essex  Railroad  Company  claims  that  it  was  not  sub- 
ject to  the  tajc  for  the  reason  that  it  was  not  during  the  period  covered 
by  the  tax  "engaged  in  business"  or  "carrying  on  or  doing  business*' 
within  the  meaning  of  the  Corporation  Tax  Act. 

On  December  10,  1868,  the  Morris  &  Essex  Railroad  Company  leas- 
ed to  the  Delaware,  Lackawanna  &  Western  Railroad  Company  (a 
corporation  created  by  the  Legislature  of  the  state  of  Pennsylvania)  its 
railroad  and  branches  and  all  its  other  property,  franchises,  etc.,  for 
and  during  the  full  term  of  its  charter  and  any  continuance  thereof. 
The  consideration  of  the  lease  was  the  assumption  by  the  lessee  of  all 
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the  bonds  and  other  obligations  of  the  lessor  and  its  agreement  to  pay 
the  principal  and  interest  thereon,  to  pay  all  taxes  which  might  be  im- 
posed on  the  lessor,  its  business,  income,  or  property  and  also  to  pay 
annually  7  per  cent,  (or  in  a  certain  contingency  8  per  cent.)  of  its 
capital  stock.  This  lease  has  never  been  terminated  by  the  parties,  and 
during  th^  entire  period  covered  by  the  tax  the  Delaware,  Lackawanna 
&  Western  Railroad  Company  was  in  possession  of  the  property  of 
the  Morris  &  Essex  Railroad  Company  and  was  operating  its  road 
under  and  in  accordance  with  the  lease. 

The  Delaware,  Lackawanna '&  Western  Railroad  Company,  here- 
inafter referred  to  as  the  lessee,  has,  according  to  the  terms  of  the  lease, 
paid  the  rental,  consisting  of  the  interest  on  the  stock  and  bonds,  di- 
rectly to  the  stockholders  and  bondholders,  and  in  the  year  1910  it 
paid  to  the  holders  of  such  stock  the  sum  of  $1,050,000  and  to  the 
holders  of  such  bonds  the  sum  of  $1,724,390.  The  sum  of  these  two 
amounts  was  taken  by  the  Commissioner  of  Internal  Revenue  as  the  in- 
come for  the  year  1910  of  the  Morris  &  Essex  Railroad  Company, 
hereinafter  referred  to  as  the  lessor,  and  after  deducting  therefrom  the 
sum  of  $806,367.49  (the  amount  of  interest  paid  during  the  year  on 
an  amount  of  its  bonded  indebtedness  not  exceeding  the  amount  of  its 
paid-up  capital  stock)  and  the  further  sum  of  $5,000  specifically  al- 
lowed as  a  deduction  by  the  statute,  he  assessed  a  tax  against  said 
Railroad  Company  at  the  rate  of  one  per  centum  of  the  remainder. 

The  lessor  company  has  not,  since  the  lease,  managed,  controlled, 
operated,  or  maintained  the  railroad,  or  any  part  thereof,  or  any  other 
railroad,  nor  has  it  demanded  or  received  or  collected  any  income,  rev- 
enue, earnings,  rents,  or  profits  from  the  railroad  or  from  any  other 
railroad.  The  lease  provided,  however,  that  the  lessor  company  should, 
notwithstanding  the  lease,  continue  to  maintain  its  organization  as  a 
corporation  in  the  manner  prescribed  in  and  by  its  charter  and  the 
several  supplements  thereto,  and  do  and  perform  all  acts  and  things 
necessary  and  proper  thereto,  and  should  also  do  and  perform,  at  the 
expense  of  the  lessee  company,  all  such  lawful  acts  and  things  as  the 
latter  might  request  in  order  to  preserve  the  former's  corporate  and 
other  rights,  and  in  order  to  enable  the  latter  to  enjoy,  use,  and  exercise 
the  demised  property,  franchises,  and  rights  as  fully  as  the  former 
might,  had  the  lease  not  been  made,  the  latter  having  the  right  to  use 
the  former's  name  in  connection  with  the  lease  or  the  demised  proper- 
ty whenever  it  might  be  advised  that  it  was  proper  so  to  do. 

It  also  provided  that  the  lessor  company  should,  upon  the  request 
of  the  lessee  company,  make,  execute,  issue,  and  deliver  to  it  its  bonds, 
other  obligations  or  stock,  to  such  an  amount  as  might  be  required  by 
the  lessee  company  for  the  completion  of  a  certain  railroad  then  being 
constructed,  which  the  lessee  company  agreed  to  complete,  for  the  con- 
struction of  any  other  railroads  which  the  lessee  company,  in  the  ex- 
ercise of  the  rights  conferred  by  the  charter  of  the  lessor  company, 
might  desire  to  construct,  for  the  construction  or  purchase  of  locomo- 
tives, cars,  machinery,  etc.,  for  all  other  things  or  works,  which  the 
lessee  company  might  desire  to  do  in  the  exercise  of  its  rights,  the  cost 
of  which  is  properly  chargeable  to  construction  account,  and  for  the 
payment  and  discharge  at  maturity  of  the  principal  or  its  bonds  and 
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Other  obligations  theretofore  issued,  and  that  the  lessor  company 
should  not  make,  execute,  or  issue  any  bonds,  obligations,  or  stock 
unless  requested  so  to  do  by  the  lessee  company. 

The  lessor  company  has  maintained  its  corporate  organization  since 
the  execution  of  the  lease,  and  in  the  year  1910,  the  year  of  the  tax, 
its  stockholders,  board  of  directors,  and  its  executive  committee  held 
meetings,  and  at  the  meetings  officers  were  elected.  At  a  meeting  of 
the  executive  committee  a  resolution  was  adopted  authorizing  the  pres- 
ident to  execute  and  deliver  a  certain  indenture  of  release  and  con- 
veyance of  land,  but  it  does  not  appear  that  at  any  time  during  the 
year  such  indenture  was  ever  executed  and  delivered.  But  on  Decem- 
ber 31,  1910,  the  lessor  company  executed  and  delivered  to  the  lessee 
company  $1,400,000  of  bonds  to  reimburse  it  for  amounts  previously 
expended  by  it  in  construction  work  on  the  railroad  property.  These 
bonds  were  of  an  issue  known  as  "first  refunding  gold  mortgage  bonds" 
and  were  authorized  to  the  amount  of  $35,000,000  in  the  year  1900, 
and  executed  and  delivered  from  time  to  time  for  the  purpose  of  re- 
funding the  outstanding  bonds  of  the  lessor  company,  or  of  reimburs- 
ing the  lessee  company  for  amounts  expended  by  it  for  construction 
work  on  the  railroad  property. 

In  the  year  1910  the  lessee  company  bought  land  and  took  title 
in  the  name  of  the  lessor  company,  and  sold  land  standing  in  the  name 
of  the  lessor  company,  using  its  name  as  grantor. 

The  lessee  company  duly  filed  its  return  for  the  year  1910,  under 
the  Corporation  Tax  Law,  and  included  under  the  head  of  gross  in- 
come all  of  the  income,  revenue,  and  earnings  reteived  by  it  from  the 
management,  use,  and  operation  of  the  lessor  company,  and  under  the 
head  of  deductions  for  the  ordinary  and  necessary  expenses  of  opera- 
tion and  maintenance,  the  amount  of  $2,774,390  paid  by  it  to  the  stock- 
holders and  bondholders  of  the  lessor  company  under  the  lease;  and 
the  lessee  company  has  paid  the  tax  assessed  against  it,  computed  upon 
its  gross  and  net  income,  as  shown  by  said  return. 

[1]  The  question  therefore  arises  whether  upon  this  state  of  facts 
the  tax  was  properly  assessed  upon  the  lessor  company.  Was  that 
company  in  1910  carrying  on  or  doing  business  within  the  meaning  of 
the  Corporation  Tax  Act  ?  The  question  of  when  a  corporation  is  en- 
gaged in  business  or  is  "doing  business"  within  the  meaning  of  a  stat- 
ute may  depend  to  some  extent  upon  the  character  of  the  statute. 
The  courts  in  many  decisions  have  held  that  a  single  transaction  within 
a  state  by  a  foreign  corporation  is  not  a  "doing  of  business"  in  the 
state  within  the  meaning  of  a  statute  which  forbids  a  foreign  corpora- 
tion from  doing  business  within  a  state  until  it  has  complied  with  cer- 
tain requirements,  provided  the  single  transaction  was  done  by  the 
corporation  without  an  intent  to  engage  in  other  acts  of  business  with- 
in the  state.  Cooper  Manufacturing  Co.  v.  Ferguson,  113  U.  S.  727, 
5  Sup.  Ct.  739,  28  L.  Ed.  1137  (1885);  Oakland,  etc.,  Co.  v.  Fred. 
W.  Wolf  Co.,  118  Fed.  239,  55  C.  C.  A.  93  (1902);  Alpena,  etc.,  Co. 
V.  Jenkins,  etc.,  Co.,  244  111.  354,  91  N.  E.  480  (1910) ;  Ammons  v. 
Brunswick,  etc.,  Co.,  141  Fed.  570,  72  C.  C.  A.  614  (1905);  Alleghany 
Co.  V.  Allen,  69  N.  J.  Law,  270,  55  Atl.  724  (1903);  Sigel-Campion, 
etc.,  V.  Haston,  68  Kan.  749,  75  Pac.  1028  (1904) ;    Lutes  Co.  v.  Wy- 
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song,  100  Minn.  112,  110  N.  W.  367  (1907);  Louisville,  etc.,  Co.  v. 
Mayor,  etc.,  114  Tenn.  213,  84  S.  W.  810  (1905). 

But  a  much  broader  meaning  is  said  to  be  given  to  the  words  "doing 
business"  when  used  in  a  tax  statute  than  is  given  to  them  when  used 
in  a  statute  which  forbids  a  foreign  corporation  to  do  business  in  a 
state  until  it  has  complied  with  the  conditions  which  the  statute  im- 
poses. See  Cook  on  Corporations,  vol.  3,  pp.  2352,  2353.  And  a  dif- 
ferent meaning  may  possibly  be  given  to  the  words  when  they  are 
used  in  a  statute  which  forbids  a  corporation  from  "doing  business" 
before  a  condition  precedent  is  complied  with  in  the  state  which  creates 
it.  With  that,  however,  we  are  not  now  concerned,  and  express  no 
opinion  concerning  it. 

In  the  year  for  which  the  tax  was  assessed,  1910,  the  stockholders, 
directors,  and  executive  committee  of  the  lessor  company  held  no  meet- 
ings and  took  no  formal  action,  except  as  follows : 

1.  Its  stockholders  as  already  stated  held  an  annual  meeting  at 
which  its  by-laws  were  amended  with  reference  to  the  amount  of  stock 
necessary  to  constitute  a  quorum  at  a  stockholders'  meeting,  directors 
were  elected,  and  all  the  proceedings  of  the  board  of  directors  and  the 
actions  of  its  several  committees  and  the  acts  of  its  officers  and  agents 
in  pursuance  thereof  were  approved,  ratified,  and  confirmed. 

2.  Its  board  of  directors  held  a  special  meeting  at  which  officers  were 
elected  and  an  executive  committee  of  three  persons  was  appointed. 

3.  On  January  18,  1910,  the  executive  committee  of  the  board  of 
directors  of  the  lessor  company  met,  and  authorized,  empowered,  and 
directed  the  president  to  execute  and  deliver  to  the  Hoboken  Ferry 
Company  a  deed,  releasing  and  conveying  to  it  all  of  the  land  and  other 
property  which  had  been,  on  December  29,  1904,  leased  by  the  ferry 
company  to  the  lessor  company. 

4.  On  December  31,  1910,  the  lessor  company  executed,  issued,  and 
delivered  to  the  lessee  company  its  bonds  to  the  amount  of  $1,400,000 
to  reimburse  it  for  amounts  expended  by  it  in  construction  work  on 
the  railroad  property  of  the  lessor  company. 

[2]  The  fact  that  the  lessor  company  retaining  its  primary  fran- 
chise of  corporate  existence,  maintained  its  organization,  held  an  an- 
nual meeting  of  its  stockholders,  elected  directors  and  amended  the 
by-laws,  and  that  its  board  of  directors  held  a  special  meeting  and 
elected  officers  and  appointed  an  executive  committee,  cannot  be  regard- 
ed as  doing  business  within  the  purview  of  the  act,  for  it  was  simply 
keeping  up  the  corporate  organization,  and  surely  no  one  can  claim 
that  the  act  of  1909  imposes  any  excise  tax  upon  the  primary  fran- 
chise or  maintenance  of  the  corporate  organization.  There  was  noth- 
ing in  all  this  that  involved  the  exercise  of  any  of  the  secondary  fran- 
chises of  the  corporation. 

The  fact  that  a  resolution  was  adopted  by  the  executive  committee 
which  directed  the  president  of  the  lessee  company  to  release  and  con- 
vey certain  lands  to  the  Hoboken  Ferry  Company,  which  lands  had 
previously  been  leased  by  the  latter  company  to  the  lessor  company, 
may  be  disregarded.  The  record  does  not  show  whether  or  not  the 
president  carried  the  resolution  into  effect.  It  is  not  necessary,  there- 
fore, to  consider  whether  if  he  had  carried  it  into  effect  his  action  in 
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doing  so  would  have  amounted  to  a  doing  of  business  within  the  mean- 
ing of  the  act.  The  mere  adoption  of  the  resolution  without  more  is, 
in  our  opinion,  inadequate  to  such  an  end. 

[3]  This  brings,  us  to  inquire  whether  the  lessor  company  is  to  be 
regarded  as  "engaged  in  business"  because  of  its  issuance  of  the  bonds. 
In  seeking  an  answer  to  that  inquiry  it  is  necessary  to  bear  in  mind 
that  a  statute  which  levies  a  tax  must  be  strictly  construed.  The  rule 
is  well  settled  that  the  citizen  is  exempt  from  taxation  unless  the  same 
is  imposed  by  clear  and  unequivocal  language.  If  the  language  used  is 
ambiguous  and  the  construction  doubtful,  the  doubt  must  be  resolved 
in  favor  of  those  upon  whom  the  tax  is  sought  to  be  laid. 

"It  is  the  general  rule  that  statutes  providing  for  taxation  are  to  be  con- 
strued strictly  as  against  the  state  and  in  favor  of  the  taxpayers,  and  the 
burdens  and  liabilities  which  they  impose  are  to  be  kept  within  the  strict 
letter  of  the  law  and  not  extended  beyond  its  clear  terms  by  any  inference, 
implication,  or  analogy;  but  this  principle  must  not  be  pushed  so  far  as  to 
defeat  the  legislative  purpose  by  mere  construction,  but  an  interpretation  of 
the  statute  must  be  given  in  accordance  with  its  real  intention  and  meaning 
if  that  is  clearly  discoverable."    37  Cyc.  768. 

Under  the  statute  herein  involved  we  are  not  inclined  to  decide  the 
case  upon  the  theory  that  as  the  issuance  of  the  bonds  was  a  single 
transaction,  the  lessor  company  cannot,  because  of  that  fact,  be  re- 
garded as  having  been  "engaged  in  business."  A  single  transaction 
might  be  of  such  a  nature  as  possibly  would  bring  the  corporation  en- 
gaged in  it  within  the  purview  of  the  taxing  act. 

[4]  It  is  important  to  keep  in  mind  that  the  Corporation  Tax  as 
imposed  by  the  act  is  not  a  direct  tax,  but  an  excise  on  the  privilege 
of  doing  business  in  a  corporate  capacity;  and  in  construing  it  the 
purpose  and  design  of  Congress  in  its  enactment  is  not  to  be  disregard- 
ed. The  Supreme  Court  of  the  United  States  in  Flint  v.  Stone  Tracy 
Co.  (1910)  220  U.  S.  108,  145,  31  Sup.  Ct.  342,  347  (55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312),  in  passing  on  the  statute  said: 

"It  is  therefore  apparent,  giving  all  the  words  of  the  statute  effect,  that 
the  tax  is  imposed,  not  upon  the  franchises  of  the  corporation  irrespective  of 
their  use  in  business,  nor  upon  the  property  of  the  corporation,  but  upon  the 
doing  of  corporate  or  insurance  business  and  with  respect  to  the  carrying  on 
thereof,  in  a  sum  equivalent  to  one  per  centum  upon  the  entire  net  Income 
over  and  above  $5,000  received  from  all  sources  during  the  year;  that  is, 
when  imposed  in  this  manner  it  is  a  tAx  upon  the  doing  of  business  with  the 
advantages  which  Jnhere  in  the  peculiarities  of  corporate  or  joint-stock  or- 
ganizations of  the  character  described.  As  the  latter  organizations  share 
many  benefits  of  corporate  organization,  it  may  be  described  generally  as  a 
tax  upon  the  doing  of  business  in  a  corporate  capacity.'* 

The  lessor  company  being  a  corporation  organized  under  the  laws 
of  New  Jersey  and  organized  for  profit  and  having  a  capital  stock  rep- 
resented by  shares,  it,  to  that  extent  at  least,  is  within  the  language  of 
the  act  of  1909.  In  Eliot  v.  Freeman,  220  U.  S'.  178,  31  Sup.  Ct.  360, 
55  L.  Ed.  424  (1911),  the  Supreme  Court  held  that  a  joint-stock  com- 
pany created  in  Massachusetts  was  not  within  the  purview  of  the  act 
because  not  organized  "under  the  laws''  of  the  state,  that  state  having 
no  statute  providing  for  the  organization  of  such  companies.     Joint- 
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stock  companies  of  the  statutory  character  are  not  known  to  the  laws 
of  Massachusetts. 

[6]  But  to  make  the  act  applicable,  the  lessor  company  must  not 
alone  exist  "under  the  laws"  of  the  state  which  created  it  It  must, 
in  addition,  have  a  net  income  over  and  above  $5,000,  etc.  It  is  said 
the  lessor  company  does  not  meet  that  requirement  of  the  law,  as  no 
money  was  paid  to  it,  the  rentals  having  been  paid  not  to  it  but  to  its 
stockholders  and  bondholders.  The  notion  that  a  corporation  is  an 
artificial  entity  distinct  from  the  members  who  compose  it  is  a  fiction 
of  the  law  which  the  courts  recognize  for  some  purposes  and  disregard 
for  others.  Without  going  into  the  matter  at  length,  it  suffices  to  say 
that  the  fact  that  the  lessee  paid  the  rent,  not  to  the  corporate  entity, 
but  to  the  stockholders  and  bondholders,  cannot  prevent  the  act  from 
applying  to  the  money  so  paid  if  the  other  conditions  of  the  act  make 
its  terms  applicable.  The  fiction  referred  to  cannot  be  permitted  to 
accomplish  a  fraud  upon  the  statute  and  an  evasion  of  its  obligations. 

[8]  But  the  act  makes  it  necessary  that  the  corporation  having  a 
net  income  over  and  above  $5,000  shall  be  "engaged  in  business,"  and 
the  special  excise  tax  which  the  act  imposes  is  imposed  with  respect 
"to  the  carrying  on  or  doing  business  by  such  corporation." 

In  Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  187,  31  Sup.  Ct.  361, 
55  L.  Ed.  428  (1911),  the  Supreme  Court  held  that  the  act  was  inap- 
plicable to  a  corporation  the  sole  purpose  of  which  was  to  hold  the  title 
to  a  tract  of  land  subject  to  a  lease  thereof  for  a  term  of  130  years, 
and  for  the  convenience  of  its  stockholders,  to  receive  and  distribute 
among  them,  from  time  to  time,  the  rentals  that  accrued  under  the 
lease  and  the  proceeds  of  any  disposition  of  said  land. 

And  in  McCoach,  Collector,  v.  Minehill  &  Schuylkill  Haven  Rail- 
road Co.,  228  U.  S.  295,  33  Sup.  Ct.  419,  57  L.  Ed.  842  (1913),  the  Su- 
preme Court  held  the  act  was  not  applicable  to  a  railroad  company 
which  had  leased  its  line  to  another  company  by  which  it  was  operated. 
The  court  said  that  if  the  lease  had  been  made  without  authorization 
of  law  it  might  be  that  the  lessee  could  be  deemed  in  law  the  agent  of 
the  lessor,  or  that  the  lessor  might  be  estopped  to  deny  the  agency  so 
that  the  act  would  be  applicable.  But  the  eflfect  of  the  legislative  au- 
thorization, the  court  said,  was  to  constitute  the  lessee  company  the 
public  agent  for  the  operation  of  the  railroad  and  to  prevent  the  lessor 
company  from  carrying  on  business  in  respect  of  the  maintenance  and 
operation  of  the  railroad  so  long  as  the  lease  continued.  The  conclu- 
sion accordingly  was  that  the  lessor  company  was  not  taxable  under 
the  act.    But  in  the  case  last  cited  the  court  used  this  language : 

"It  should  be  mentioned  that  there  Is  nothing  fn  the  record  to  show  that 
during  the  taxing  years  in  question  the  company  exercised  its  power  of  emi- 
nent domain,  or  put  in  force  any  other  special  corporate  power,  in  aid  of  the 
business  of  the  lessee.  We,  therefore,  do  not  pass  upon  the  question  whether, 
if  it  should  do  so,  it  would  be  taxable  under  the  act  in  question." 

The  language  above  quoted  has  led  counsel  to  urge  upon  us  that  the 
issuance  of  the  bonds  involved  an  exercise  of  the  special  corporate 
power  of  the  lessor  rn  aid  of  the  business  of  the  lessee,  and  that  this 
exercise  of  power  makes  the  lessor  liable  to  the  tax. 

The  franchise  of  constructing,  maintaining,  and  operating  its  rail- 
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road  was  not  alienable,  whether  by  sale,  lease,  or  mortgage,  without 
the  express  consent  of  the  Legislature  of  the  state  from  which  the  cor- 
poration derived  its  charter  or  corporate  existence.  Central  Trans- 
portation Co.  V.  Pullman  Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct. 
478,  35  L.  Ed.  55  (1891).  The  lease  made  by  the  lessor  company  in  the 
case  at  bar  had  been  validated  and  confirmed  by  the  New  Jersey  Leg- 
islature by  an  act  approved  February  9,  1869  (P.  L.  1869,  p.  28).  The 
lease  thus  confirmed  by  legislative  act  transferred  to  the  lessee  "the 
franchises,  immunities,  rights,  powers  and  privileges"  which  had  been 
granted  to  the  lessor,  and  during  the  full  term  of  the  continuance  of 
the  charter  and  all  renewals  thereof.  And  under  this  lease  for  more 
than  40  years  prior  to  the  enactment  of  the  Corporation  Tax  Act  the 
business  for  which  the  lessor  company  had  been  chartered  had  been 
carried  on  by  the  lessee  company,  which  had  exclusively  possessed, 
managed,  and  operated  the  railroad  property.  The  lease  for  all  prac- 
tical purposes  was  a  conveyance  in  fee.  See  Black  v.  Raritan  Canal 
Co.,  24  N.  J.  Eq.  455.  The  lessee  company  acquired  even  the  right  of 
eminent  domain  which  the  lessor  company  had  possessed  (see  l3ay  v. 
N.  Y.  S.  &  W.  R.  R.  Co.,  58  N.  J.  Law,  677,  34  Atl.  1081),  as  well  as 
its  immunity  from  taxation  by  the  state  of  New  Jersey.  See  State 
Board  of  Assessors  v.  M.  &  E.  R.  R.  Co.  and  D.,  L.  &  W.  R.  R.  Co.,  49 
N.  J.  Law,  193,  7  Atl.  826.  The  lessor  company,  however,  had  retain- 
ed the  power  to  issue  bonds  and  to  execute  deeds  of  the  leased  prop- 
erty, but  such  powers  it  could  exercise  only  with  the  consent  and  at 
the  request  of  the  lessee  company,  which  latter  company  guaranteed 
the  payment  of  both  the  principal  and  interest  and  alone  derived  any 
advantage  from  their  issuance,  as  the  income  of  the  lessor's  stockhold- 
ers was  definitely  fixed  by  the  lease  for  all  time.  The  act  done  was 
a  purely  formal  act  done  by  the  lessor  to  enable  the  lessee  to  raise  mon- 
ey on  the  security  of  the  property  for  its  development  and  operation 
in  the  conduct  of  the  railroad  business.  In  doing  it  the  lessor  was  not 
"carrying  on  or  doing  business"  within  the  meaning  of  the  Corporation 
Tax  Act.  The  meaning  of  the  words  "carrying  on  or  doing  business" 
and  "engaged  in  business"  must  be  given  their  ordinary  and  natural 
signification,  and,  given  that  signification,  the  act  done  is  not  within 
the  meaning  of  the  statute.  The  lessor  company  was  not  an  actively 
operating  concern.  Under  the  terms  of  this  lease  the  lessor  corpora- 
tion had  practically  gone  out  of  business  and  was  disqualified  from  any 
activity  respecting  the  operation  and  management  of  the  railroad  busi- 
ness which  it  had  been  incorporated  to  carry  on. 

The  issuance  of  the  bonds  was  an  act  done  simply  to  enable  the 
lessee  to  enjoy,  use,  and  exercise  the  property,  franchises,  and  rights 
which  the  lessor  had  previously  demised,  and  did  not  amount  to  a  re- 
sumption of  business  which  the  lease  had  transferred,  or  a  "doing  of 
business"  in  the  statutory  sense. 

As  the  lessor  company  was  not  "engaged  in  business"  in  1909,  judg- 
ment is  affirmed. 


Digitized  by 


Google 


336  132  CCA.  REPORTS 

<216  Fed.  92) 

HARTLEY  V.  LAPIDUS  &  HOLUB  CO. 

(Oircnit  Court  of  Appeals,  Eighth  Circuit    August  3,  1914.) 

No.  3935. 

1.  Appeal  and  Errob  (f  960*) — ^Pleading  (§  353*) — Filing  Out  of  Timb — 

Discretion  of  Court. 

Under  Code  Iowa  1897,  §  3552,  providing  that  all  pleadings  must  be 
filed  by  the  time  the  cause  is  reached  for  trial,  which,  by  virtue  of  the 
conformity  statute  (Rev.  St  §  914  [U.  S.  Comp.  St  1901,  p.  684]),  and 
rule  3,  subd.  4,  of  the  Rules  of  the  District  Court  for  the  Southern  Dis- 
trict of  Iowa,  governs  pler^dlng  in  such  court,  and  the  further  provisions 
of  section  3622  of  such  Code  that  the  allegations  of  an  answer  shall  be 
deemed  denied,  the  refusal  of  a  District  Court  to  permit  the  filing  of  a 
reply  after  trial  has  commenced,  or  the  striking  out  of  a  reply  then  filed 
without  leave,  is  within  the  sound  discretion  of  the  court,  and  its  action 
is  reviewable  only  for  a  gross  abuse  of  discretion  apparent  in  the  record. 

[Ed.  Note. — For  other  oases,  see  Appeal  and  EJrror,  Cent.  Dig.  {{  3825, 
3832-3834;   Dec  Dig.  §  960;*   Pleading,  Dec.  Dig.  §  353.*] 

2.  Evidence  (§  461  ♦) — Variance  of  Writing  by  Parol. 

Code  Iowa  1897,  §  4617,  providing  that  **when  the  terms  of  an  agree- 
ment have  been  intended  in  a  different  sense  by  the  parties  to  it,  that 
sense  is  to  prevail  against  either  party  in  which  he  had  reason  to  sup- 
pose the  other  understood  it,"  has  no  application  where  the  language  of 
the  contract  is  plain  and  unambiguous,  and  does  not  authorize  the  intro- 
duction of  parol  evidence  to  vary  the  written  contract  by  showing  that 
the  intent  of  the  parties  was  different  from  that  clearly  expressed. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  2129-2133 ;  Dec. 
Dig.  {  461.*] 

3.  Sales  (f  200*) — Exegutobt  Contract — ^Tbansfeb  of  Title  as  between 

Parties. 

Plaintiff  and  defendant  entered  into  a  written  contract  in  August,  by 
which  plaintiff  agreed  to  sell  to  defendant  his  entire  crop  of  apples  then 
growing  in  his  orchard  at  a  stated  price  per  barrel.  The  apples  were  to 
be  picked  by  plaintiff  at  any  time  after  certain  dates  named,  packed  by 
defendant  in  barrels  which  it  was  to  furnish,  placed  in  cars  by  plaintiff, 
and  each  car  load  to  be  paid  for  by  defendant  before  leaving  the  station. 
When  a  portion  of  the  apples  had  been  picked,  shipped,  and  for  the  most 
part  paid  for,  there  was  a  freeze,  which  rendered  those  remaining  on  the 
trees  unsalable,  and  defendant  refused  to  accept  them.  Held^  that  the  con- 
tract was  not  one  of  sale,  but  was  an  agreement  to  sell  under  which  ti- 
tle to  the  apples  remained  in  plaintiff  until  they  were  picked  and  deliv- 
ered, and  that  the  loss  of  those  frozen  without  fault  on  the  part  of  de- 
fendant fell  on  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §§  524-528;  Dec.  Dig. 
f  200.* 

Transfer  of  title  as  dependent  on  appropriation  by  seller,  see  note  to 
H.  Baars  &  Co.  v.  Mitchell,  83  C.  C.  A.  470.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Iowa;  Smith  McPherson,  Judge. 

Action  at  law  by  L.  M.  Hartley  against  the  Lapidus  &  Holub  Com- 
pany. Judgment  for  plaintiflf,  for  a  part  of  his  claim  only,  and  he 
brings  error.    Affirmed. 

•For  other  cases  see  same  topic  A  S  mumbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep*r  Indexes 
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Harold  J.  Wflson,  of  Burlington,  Iowa  (W.  E.  Blake,  of  Burling- 
ton, Iowa,  J.  C.  McCoid,  of  Mt.  Pleasant,  Iowa,  and  George  B.  Stew- 
art, of  Fort  Madison,  Iowa,  on  the  brief),  for  plaintiff  in  error. 

John  E.  Bishop,  of  St.  Louis,  Mo.  (Samuel  F.  Knox,  of  Chicago, 
111.,  and  Thomas  H.  Cobbs,  of  St.  Louis,  Mo.,  on  the  brief),  for  de- 
fendant in  error. 

Before  HOOK,  ADAMS,  and  SMITH,  Circuit  Judges. 

SMITH,  Circuit  Judge.  The  plaintiff  in  his  petition  filed  October 
25,  1909,  says  that  the  parties  to  this  suit  entered  into  a  written  con- 
tract as  follows: 

"Chicago,  Aug.  24tli,  09. 

"Memoranda  of  agreement  made  this  day  between  L.  M.  Hartley  of  Salem, 
Iowa,  party  of  the  first  part  and  the  Lapldus  &  Holub  Co.,  141  So.  Water  St 
Chicago,  111.,  party  of  the  second  part 

"Party  of  the  first  part  agrees  to  sell  to  party  of  the  second  part  his  en- 
tire crop  of  apples  now  growing  on  his  farm  about  four  and  one  half  (4%) 
miles  south  of  Salem.  Iowa  consisting  of  orchard  of  about  one  hundred  ten 
acres  (110)  for  one  dollar  and  fifty  cents  ($1.50)  per  barrel  and  to  carefully 
pick  said  apples  put  in  piles  or  on  packing  tables  as  party  of  the  second  part 
may  direct,  haul  empty  barrels  from  Houghton  station  and  load  filled  barrels 
on  cars  at  station  or  in  storage  at  station  or  in  cars  on  track  near  orchard. 

"Party  of  second  part  agrees  to  furnish  empty  barrels  as  fast  as  needed, 
pack  said  apples  as  fast  as  picked  if  possible,  measure  up  all  apples  picked 
from  trees,  no  dropped  apples  to  be  included,  and  pay  party  of  first  part  one 
dollar  and  fifty  cents  ($1.50)  per  barrel  for  same.  Party  of  second  part  shall 
pay  five  hundred  dollars  ($500.00)  this  day  which  shall  apply  on  last  pay- 
ment of  apples  and  pay  for  each  car  before  leaving  the  shipping  station.  Bar- 
rels to  be  standard  size  holding  about  3  bushels. 

"We  further  agree  that  Shackelford  varieties  of  apples  are  not  to  be  picked 
before  Sept  15th,  1909  and  winter  varieties  not  earlier  than  September  25th, 
1909  but  as  soon  after  these  dates  as  party  of  the  first  part  may  direct. 

'Tarty  of  first  part  has  privilege  of  reserving  apples  for  his  own  use. 

"[Signed]      L.  M.  Hartley, 

"Lapidus  &  Holub  Co." 

That  about  7,000  bushels  of  apples  have  been  delivered  under  said 
contract  and  the  defendant  is  indebted  to  the  plaintiflf  in  the  sum  of 
$507  on  apples  already  shipped;  that  there  are  about  14,000  bushels 
of  apples  remaining  on  the  trees  frozen  on  the  night  of  October  11th, 
and  defendant  has  notified  plaintiff's  men  not  to  pick  any  more  apples, 
and  that  they  would  not  accept  any  more  apples  under  such  contract, 
and  that  plaintiff  has  been  damaged  in  the  sum  of  $7,000  by  defendant 
refusing  to  take  the  apples  as  agreed.  In  its  answer,  filed  March  19, 
1912,  the  defendant  denies  all  the  allegations  of  the  petition,  except 
the  making  of  the  written  contract,  and  alleges  that  according  to  the 
terms  of  said  contract  plaintiflf  was  to  have  the  sole  charge,  control, 
and  direction  of  picking  said  apples ;  that  the  failure  to  pick  and  deliv- 
er said  apples  in  time  to  save  them  from  injury  and  damage  by  frost 
was  due  solely  to  the  negligence  and  delay  on  the  part  of  the  plain- 
tiff ;  that  by  reason  of  said  apples  being  frosted  and  frozen  they  were 
rendered  worthless  and  of  no  value  to  die  defendant ;  and  that  plain- 
tiflf by  his  contract  had  impliedly  warranted  to  pick  and  deliver  to  the 
defendant  good  merchantable  apples.  In  the  amendment  to  the  an- 
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swer  filed  before  the  trial  commenced  the  defendant  says  that  it  de- 
nies that  the  contract  operated  to  vest  title  in  defendant  to  the  apples 
then  growing  on  plaintiff's  farm,  or  that  it  passed  the  title  of  said  apples 
to  the  defendant,  but  avers  that  said  contract  was  but  an  agreement  to 
sell,  and  left  the  title  in  the  plaintiff  until  they  were  picked  from  the 
trees  by  him  and  delivered  to  the  defendant,  as  required  by  the  terms 
of  said  contract,  and  the  title  thereto  only  vested  in  the  defendant  as 
fast  as  the  same  were  picked  and  delivered  by  plaintiff,  but  that  be- 
fore the  balance  of  said  apples  had  been  picked  and  delivered  by  plain- 
tiff, and  while  the  ownership  and  title  still  remained  in  him,  they  froze 
upon  the  trees,  and  so  became  unmarketable  and  worthless  and  in  fact 
were  never  picked  and  delivered.  After  the  trial  to  a  jury  had  com- 
menced, and  after  the  trial  court  had  practically  ruled  against  the 
plaintiff  on  all  the  matters  involved  in  this  case,  the  plaintiff,  without 
leave  of  court,  filed  a  reply  as  follows : 

"Plaintiff  denies  that  by  said  contract  he  was  to  deliver  to  defendants  good 
merchantable  apples,  or  that  this  was  so  implied,  but  states  the  facts  to  be  as 
follows: 

'That  In  negotiating  for  the  purchase  of  said  apples  the  defendants  stated 
that  they  desired  to  buy  such  of  the  apples  as  would  be  good  merchantable  ap- 
ples, and  plaintiff  refused  to  sell  said  apples  in  that  way ;  that  defendant  of- 
fered plaintiff  75  cents  per  bushel  for  the  good  merchantable  apples  in  said 
orchard,  but  plaintiff  refused  to  sell  said  apples  that  way  and  told  them  that 
he  would  take  the  less  sum  of  50  cents  per  bushel  for  said  apples,  they  tak- 
ing all  the  apples  on  the  trees,  which  was  agreed  to,  and  the  contract  In  ques- 
tion was  prepared  by  defendants  pursuant  to  said  oral  agi'eement  and  as  em- 
bodying the  same.  That  the  defendants  agreed  when  negotiating  the  deal, 
saw  and  inspected  the  apples  before  the  contract  was  entered  into.  That  by 
reason  of  said  facts  the  defendant  cannot  now  be  heard  to  say  that  this  is  an 
implied  warranty  that  the  apples  would  be  sound,  merchantable  apples,  and  is 
estopped  from  so  asserting. 

"Plaintiff  admits  that  on  the  night  of  October  11,  1909,  there  came  a  hard 
freeze,  which  froze  the  greater  part  of  the  apples  remaining  upon  the  trees  on 
that  date,  but  denies  that  the  title  to  said  apples  had  not  passed  to  defend- 
ants, and  alleges  the  facts  relating  thereto  to  be  as  follows:  That  such  type- 
written contract  was  reduced  to  writing  by  defendants  in  Chicago  In  duplicate 
and  sent  to  plaintiff  to  sign  in  duplicate,  with  directions  to  return  one  copy  to 
defendant,  which  plaintiff  did  not  do  on  receiving  same.  That  several  days 
after  he  had  received  said  contract  from  defendants,  defendants  called  him  up 
by  telephone  from  Chicago  and  asked  him  why  he  had  not  signed  the  con- 
tracts, and  plaintiff  replied  that  it  fixed  the  date  of  picking  so  late  that  the 
apples  might  freeze  before  they  were  picked,  and  he  was  not  certain  where 
loss  would  be,  and  that  thereupon  the  defendant  replied  that  after  plaintiff 
signed  the  contract  the  apples  were  theirs  and  the  late  date  of  picking  and 
freezing  would  not  affect  plaintiff  or  be  any  loss  to  him.  The  defendants  hav- 
ing placed  this  construction  upon  the  contract  in  question,  it  cannot  now  be 
said  that  the  title  to  said  apples  had  not  passed  to  them  at  the  time  of  said 
freeze,  and  are  estopped  from  so  asserting. 

"And  plaintiff  further  states  that  at  the  time  of  said  freeze  he  had  a  large 
number  of  men  hired  to  pick  apples,  hired  at  large  expense,  and  that  the 
getting  of  said  men  together  was  attende<l  with  large  expense.  That  on  the 
morning  following  the  freeze  defendant  told  plaintiff  and  his  men  in  charge 
of  picking  to  stop  picking  for  the  present  and  to  hold  their  men  there,  which 
the  plaintiff  did  under  protest.  That  during  the  day  following  the  freeze  de- 
fendant told  plaintiff  and  his  agents  in  charge  of  picking  to  let  the  apples  re- 
main on  the  trees  a  few  days,  and  then  they  would  be  all  right  That  the 
I^laintiff,  relying  upon  defendant's  statement  and  directions,  held  his  men  for 
several  days  at  a  large  expense  so  as  to  be  ready  to  pick  s^id  apples  as  dl- 
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rected  by  defendant,  all  of  which  was  at  the  time  known  to  the  defendant, 
knowing  that  If  plaintiff  let  the  pickers  go  and  separate  that  It  would  take 
time  and  expense  to  get  pickers  together  again.  That  defendant  directed 
plaintiff  to  go  among  the  trees  in  orchard  and  pick  the  apples  from  the 
trees  which  were  not  frozen,  which  the  plaintiff  did  at  defendant's  direction, 
picking  about  one-fourth,  of  the  apples  on  some  100  or  150  trees,  which  were 
barreled  and  shipped  and  are  included  in  the  2,285  barrels  mentioned  in  plead- 
ings of  defendants.  That  the  picking  of  said  apples  in  that  way  was  accom- 
panied with  much  more  expense  to  plaintiff  than  picking  all  the  apples  from 
the  trees.  That  on  the  20th  day  of  October,  1909,  the  defendant  notified  plain- 
tiff that  they  would  not  receive  the  remainder  of  the  apples  and  not  to  pick 
them.  That  prior  to  said  notification  the  defendants  had  treated  said  apples 
as  their  own,  and  had  given  plaintiff  directions  to  let  them  stand  on  trees  and 
they  would  be  all  right  in  a  few  days,  and  had  ordered  plaintiff  to  hold  his 
men  in  readiness  to  pick  same  at  great  expense  and  directed  the  picking  of 
some  of  the  apples  from  some  trees,  and  balance  of  apples  in  question  were 
left,  and  defendants,  therefore,  by  reason  of  such  facts  and  statements  over 
telephone  before  signing  of  contract,  are  estopped  from  denying  that  title  to 
the  apples  passed  to  them  under  the  contract  in  question,  and  have  waived 
any  and  all  conditions  precedent  to  the  passing  of  title  that  may  be  in  said 
contract  That  the  foregoing  facts  and  acts  on  part  of  defendant  amount  to  a 
construction  of  said  contract  by  them,  and  they  are  now  bound  thereby. 

"Plaintiff  further  alleges  that  the  defendant  filed  in  this  court  a  construc- 
tion based  upon  said  contract  and  based  upon  the  title  to  said  apples  having 
passed  to  defendant,  and  that  the  same  amounted  to  an  election  upon  part  of 
defendant  to  treat  said  contract  as  passing  title  and  an  election  of  their  rights, 
and  they  cannot  now  assert  a  different  or  inconsistent  right.  That  by  reason 
of  all  the  foregoing  facts  the  defendant  is  estopped  from  denying  that  title  to 
the  apples  in  question  passed  to  them  prior  to  the  freeze,  and  have  waived 
any  condition  in  said  contract  precedent  to  the  passing  of  title,  and  have  con- 
strued said  contract  prior  to  the  signing  thereof,  and  at  all  times  up  to  the 
16th  day  of  October,  1909,  as  passing  title  to  them  of  the  apples  in  question 
and  as  now  bound  by  said  contract 

"Plaintiff  further  alleges  that  if  the  apples  had  been  shaken  to  the  ground 
the  next  morning  after  the  freeze,  the  frost  would  have  gone  out  and  would 
not  have  materially  affected  same,  but  same  were  left  upon  the  trees  at  di- 
rection of  defendant,  and,  being  so  directed,  the  leaving  of  said  apples,  and 
they  being  thus  spoiled,  the  defendant  is  estopped  from  denying  title  thereto 
or  liability  for  the  contract  price  of  said  apples." 

The  defendant  filed  a  motion  to  strike  this  reply  from  the  files, 
which  was  sustained.  The  plaintiff  delivered  2,285  barrels  of  apples 
under  this  contract,  and  was  paid  thereon  something  over  $2,900.  On 
the  trial  it  was  agreed  there  was  due  the  plaintiflf  for  apples  delivered 
$507,  with  interest  of  $91.26,  and  the  court  on  motion  of  the  defend- 
ant peremptorily  instructed  the  jury  to  find  for  the  plaintiff  for  $598.26 
and  no  more,  and  the  plaintiff  brings  the  case  here  on  error.  The 
trial  commenced  to  a  jury  on  October  16,  1912. 

[1]  The  first  error  assigned  is  that  the  court  erred  in  sustaining  the 
defendant's  motion  to  strike  the  plaintiff's  reply  from  the  files. 

Section  914,  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  684)  pro- 
vides : 

"The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  circuit  and  district  courts, 
shaU  conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of  rec- 
ord of  the  state  within  which  such  circuit  or  district  courts  are  held,  any  rule 
of  court  to  the  contrary  notwithstanding." 
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By  subdivision  4  of  rule  3  of  the  District  Court  of  the  United  States 
of  the  district  in  which  this  action  was  tried,  adopted  with  the  approv- 
al of  the  judges  of  this  court,  it  is  provided  that : 

"Except  as  otherwise  provided  in  these  rules,  and  except  as  provided  for  in 
the  laws  of  the  United  States  in  force  at  the  time  action  is  sought  to  be  taken 
in  this  court,  pleadings  and  practice. and  procedure,  both  before  and  after 
Judgment,  shall  be  as  then  prescribed  in  the  laws  of  the  state  of  Iowa." 

The  Iowa  law  at  the  time  in  question  provided  (section  3576,  Code 
1897): 

**There  shall  be  no  reply  except:  ♦  ♦  ♦  2.  Where  some  matter  is  alleged 
in  the  answer  to  which  the  plaintiff  claims  to  have  a  defense  by  reason  of  the 
existence  of  some  fact  which  avoids  the  matter  alleged  in  the  answer." 

It  is  also  provided  by  section  3622  that  the  allegations  of  an  answer 
are  to  be  deemed  controverted. 

Under  the  Iowa  statute  it  is  held  that  the  law  implies  a  denial  of 
all  the  allegations  of  the  answer,  and  there  was  therefore  an  implied 
denial  of  all  of  the  allegations  of  the  answer  and  the  case  was  at  issue. 
It  is  provided  in  section  3552  of  the.  Iowa  Code  that  all  pleadings  must 
be  filed  by  the  time  the  cause  is  reached  for  trial.  True  the  courts  of 
Iowa  are  very  liberal  in  allowing  amendments  of  the  issues  and  these 
laws  are  applicable  in  the  District  Court,  but  under  the  federal  prac- 
tice they  are  left  entirely  to  the  sound  discretion  of  the  trial  court. 
While  in  this  case  the  reply  stricken  was  the  first  reply  filed  anterior 
thereto,  there  was  a  reply  by  operation  of  law  and  the  proposed  reply 
was  in  the  nature  of  an  amendment  to  the  issues,  if  not  in  fact  an  amend- 
ment to  the  implied  controverting  of  the  allegations  of  the  answer. 
When  the  trial  was  entered  upon,  the  issues  were  framed  and  com- 
plete, and  any  attempt  to  change  them  was  within  the  sound  discretion 
of  the  trial  court,  and  at  least  in  the  absence  of  gross  abuse  apparent 
in  the  record  could  not  be  reversed.  Mandeville  v.  Wilson,  5  Cranch, 
15,  3  L.  Ed.  23 ;  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  20i5,  3  L.  Ed. 
200;  Sheehy  v.  Mandeville,  6  Cranch,  253,  3  L.  Ed.  215;  Walden  v. 
Craig,  9  Wheat.  576,  10  L.  Ed.  393;  Chirac  v.  Reinicker,  11  Wheat. 
280,  6  L.  Ed.  474;  Wright  v.  Hollingsworth,  1  Pet.  165,  7  L.  Ed.  96; 
United  States  v.  Buford,  3  Pet.  12,  7  L.  Ed.  585 ;  Boyle  v.  Zacharie. 
6  Pet.  648,  8  L.  Ed.  532 ;  Pickett  v.  Legerwood,  7  Pet.  144,  8  L.  Ed. 
638;  Breedlove  v.  Nicolet,  7  Pet.  413,  8  L.  Ed.  731 ;  Ex  parte  Brad- 
street,  7  Pet.  634,  8  L.  Ed.  810;  Walden  v.  Craig,  14  Pet  147,  10  L. 
Ed.  393;  Hohnes  v.  Jennison,  14  Pet.  540,  614,  10  L.  Ed.  579;  Mur- 
phy V.  Stewart,  2  How.  263,  11  L.  Ed.  261;  Sheer  v.  Bank  of  Pitts- 
burg, 16  How.  571,  14  L.  Ed.  1063;  Spencer  v.  Lapsley,  20  How. 
264,  15  L.  Ed.  902;  Tilton  v.  Cofield,  93  U.  S.  163,  23  L.  Ed.  858; 
Ricker  v.  Powell,  100  U.  S.  104,  25  L.  Ed.  527;  Chapman  v.  Barney, 
129  U.  S.  677, 9  Sup.  Ct.  426,  32  L.  Ed.  800;  Bullitt  County  v.  Wash- 
er, 130  U.  S.  142,  9  Sup.  499,  32  L.  Ed.  885;  Gormleyv.  Bunyan,  138 
U.  S.  623,  11  Sup.  Ct.  453,  34  L.  Ed.  1086;  Sawyer  v.  Piper,  189  U. 
S.  154,  23  Sup.  Ct.  633,  47  L.  Ed.  757;  Royal  Ins.  Co.  v.  Miller,  199 
U.  S.  353,  26  Sup.  Ct.  46,  50  L.  Ed.  226;  Vicksburg  v.  Vicksburg  Wa- 
terworks  Co.,  202  U.  S.  453,  26  Sup.  Ct.  660,  50  L.  Ed.  1102,  6  Ann. 
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Cas.  253;  Oregon  &  Transcontinental  Co.  v.  Northern  Pac.  R,  Co. 
(C.  C.)  32  Fed.  428;  Sheffield  &  B.  Coal,  Iron  &  R.  Co.  v.  Newman, 
77  Fed.  787,  23  C.  C.  A.  459. 

But,  wholly  aside  from  this  question,  we  will  briefly  consider  wheth- 
er the  reply  did  present  any  proper  issue  in  connection  with  the  con- 
sideration of  the  other  assignments  of  error. 

They  are : 

(2)  The  court  erred  in  the  construction  of  the  contract  as  set  forth 
in  the  record  in  holding  that  the  title  to  the  apples  remaining  on  the 
trees  after  the  night  of  October  11,  1909,  remained  in  the  plaintiff, 
Hartley,  and  as  such  apples  were  not  afterwards  picked  by  Hartley, 
he  cannot  recover  the  contract  price  thereof. 

(3)  The  court  erred  in  holding,  ruling,  and  adjudicating  that  said 
contract  was  executed  as  to  the  apples  picked  and  executory  as  to  the 
apples  frozen  on  the  trees. 

(4)  The  court  erred  in  not  allowing  recovery  by  plaintiff  for  the 
12,6/2  bushels  of  apples  frozen  on  the  trees,  to  wit,  $6,381,  with  6  per 
cent,  interest  thereon  from  October  11,  1909,  in  addition  to  plaintiff's 
recovery  of  $598.26  and  costs. 

It  must  be  borne  in  mind  that  this  is  not  an  action  in  equity  to  re- 
form the  contract,  and  such  an  action  would  in  all  probability  have 
failed,  nor  is  it  alleged  that  this  was  a  contract  in  part  in  writing  and 
part  oral,  but  the  allegation  is  that  the  contract  was  in  writing  and  the 
writing  was  as  hereinbefore  set  forth. 

[2]  Plaintiff  calls  attention  to  section  4617  of  the  Code  of  Iowa. 

''When  the  terms  of  an-  agreement  have  been  intended  in  a  different  sense 
by  the  parties  to  it,  that  sense  is  to  prevail  against  either  party  in  which  he 
had  reason  to  sui^)ose  the  other  understood  it.'* 

But  it  was  held  as  early  as  Walker  v.  Manning,  6  Iowa,  519,  that  this 
section  did  not  authorize  the  introduction  of  parol  evidence  to  vary  the 
written  contract  by  showing  that  the  intent  of  the  parties  was  different 
from  that  implied  in  the  words  used  therein.  The  provision  is  only 
applicable  to  a  case  where  the  contract  involved  is  fairly  susceptible  of 
different  meanings.  Rouss  v.  Creglow,  103  Iowa,  60,  72  N.  W.  429. 
And  this  statute  has  no  application  where  the  language  of  the  contract 
is  plain  and  unambiguous.  It  is  but  declaratory  of  the  common  law. 
Inman  Manufacturing  Co.  v.  American  Cereal  Co.,  133  Iowa,  71,  110 
N.  W.  287,  8  L.  R.  A.  (N.  S.)  1140,  12  Ann.  Cas.  387;  Capital  Cit}- 
Carriage  Co.  v.  Moody,  135  Iowa,  444,  110  N.  W.  903. 

[3]  It  is  manifest  that  if  there  were  latent  ambiguities  in  this  con- 
tract this  statute  would  be  applicable,  but  there  is  nothing  to  indicate 
that  such  ambiguities  exist.  Here  the  chief  question  is  whether  the 
contract  was  in  itself  a  sale  of  the  apples  while  on  the  trees,  so  as  to 
pass  the  ownership,  or  was  it  in  legal  effect  only  an  agreement  to  sell, 
an  executory  contract. 

In  Mechem  on  Sales  (Ed.  1901)  par.  5,  it  is  said : 

"If  there  be  an  agreement  for  sale  and  the  goods  perish,  the  loss  falls  on 
the  seller ;  while  if  there  has  been  a  sale,  the  loss,  as  a  rule,  falls  on  the  buyer, 
though  the  goods  have  not  come  into  his  possession." 
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And  in  Benjamin  on  Sales  (Ed.  1888)  p.  237,  §  308: 
"After  a  contract  of  sale  has  been  formed,  the  first  question  which  suggests 
Itself  is  naturally:  What  is  its  effect?    When  does  the  bargain  amount  to  an 
actual  sale,  and  when  is  it  a  mere  executory  agreement? 

"We  have  already  seen  that  the  distinction  between  the  two  contracts  con- 
sists in  this:  That  in  a  bargain  and  sale,  the  thing  which  is  the  subject  of  the 
contract  becomes  the  property  of  the  buyer  the  moment  the  contract  is  con- 
cluded, and  without  regard  to  the  fact  whether  the  goods  be  delivered  to  the 
buyer  or  remain  in  possession  of  the  vendor,  whereas  in  the  executory  agree- 
ment the  goods  remain  the  property  of  the  vendor  till  the  contract  is  executed. 
In  the  one  case,  A.  sells  to  B. ;  in  the  other,  he  only  promises  to  seU.  In 
the  one  case,  as  B.  becomes  the  owner  of  the  goods  themselves  as  soon  as  the 
contract  is  completed  by  mutual  assent,  if  they  are  lost  or  destroyed,  he  is  the 
sufferer.  In  the  other  case,  as  he  does  not  become  the  owner  of  the  goods,  he 
cannot  claim  them  specifically ;  he  is  not  the  sufferer  if  they  are  lost,  cannot 
maintain  trover  for  them,  and  has  at  common  law  no  other  remedy  for  breach 
of  the  contract  than  an  action  for  damages.'* 

At  the  time  of  the  making  of  the  contract  the  apples  were  still  grow- 
ing and  a  part  of  the  real  estate,  and  it  must  be  presumed  that  the  con- 
tract contemplated  they  should  be  nourished  from  the  soil  until  ripe. 
The  plaintiff  was  to  pick  the  apples  and  deposit  them  in  piles  or  on 
packing  tables.  It  is  manifest  that  under  our  settled  rules  of  construc- 
tion the  title  did  not  pass  until  these  things  were  done.  Elgee  Cotton 
Cases,  22  Wall.  180,  22  L.  Ed.  863. 

Where  the  written  contract  purports  on  its  face  to  be  a  memorial  of 
the  transaction  it  supersedes  all  prior  negotiations  and  agreements,  and 
oral  testimony  will  not  be  admitted  of  prior  and  contemporaneous  prom- 
ises on  a  subject  so  closely  connected  with  the  principal  transaction 
with  respect  to  which  the  parties  are  contracting  as  to  be  a  part  of  the 
transaction  itself  without  the  adjustment  of  which  the  parties  cannot 
be  considered  to  have  finished  their  negotiations  and  finally  concluded 
a  contract.  Chicago  Lumber  Co.  v.  Comstock,  71  Fed.  477,  18  C.  C. 
A.  207;  and,  to  the  same  eflfect,  see  Godkin  v.  Monahan,  83  Fed.  116, 
27  C.  C.  A.  410. 

There  is  nothing  tending  to  sustain  the  alleged  estoppel  and  nothing 
tending  to  sustain  the  claim  of  an  election  of  remedies.  It  is  true  that 
where  one  has  two  remedies  and  he  elects  to  prosecute  one  of  them, 
he  cannot  subsequently  prosecute  the  other,  but  the  first  essential  to  this 
defense  is  that  it  shall  appear  that  there  were  two  remedies.  It  is  true 
that  the  agreement  was  to  sell  the  entire  crop  of  apples  "now  growing 
on  his  farm,"  and  this  contract  can  never  be  carried  out  in  its  entirety, 
but  the  destruction  of  the  apples  was  due  either  to  the  negligence  of 
the  plaintiff  in  failing  to  have  them  picked  before  the  11th  of  October, 
or  an  untimely  frost,  which  was  an  act  of  God,  destroyed  them.  If 
either  of  these  avoid  the  entire  contract,  it  may  be  that  he  was  not  en- 
titled to  recover  for  the  apples  delivered  under  the  contract,  but  under 
a  quantum  meruit,  but  in  Buskirk  Bros.  v.  Peck,  57  W.  Va.  360,  50 
S.  E.  432,  it  was  held  under  such  circumstances  he  could  recover  under 
the  contract.  In  any  event  the  plaintiff  has  recovered  under  the  con- 
tract for  the  apples  delivered,  and  he  cannot  complain  that  he  has  been 
permitted  so  to  do. 

ITiere  is  no  error  apparent  prejudicial  to  the  plaintiflf  and  the  judg- 
ment of  the  District  Court  is  affirmed. 


Digitized  by 


Google 


M.  V.  MOOBB  <fe  GO.  V.  GILMORB  343 

(216  Fed.  99) 

M.  V.  MOORE  &  CO.  V.  GILMORB. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    May  5,  1914.) 

No.  1224. 

Bankbuptcy  (§  178*) — Claims — Corporations — Stock — Sale — ^Validity. 

A  bankrupt  corporation  being  in  financial  difficulties,  In  January,  1911, 
It  was  proposed  by  defendant  majority  stocltholder  to  wind  up  the  con- 
cern. In  September,  however,  the  minority  stockholders  proposed  that 
the  corporation  should  purchase  defendant's  majority  Interest,  amounting 
to  ^,100  par  value,  for  $2,000,  to  which  defendant  agreed.  Five  hundred 
dollars  was  paid  at  the  time,  which  was  borrowed  for  the  puri)ose,  and 
the  balance  was  secured  by  three  notes  secured  by  a  deed  of  trust  cov- 
ering all  the  assets  of  the  corporation.  No  improvement  resulted  from 
the  change,  and  on  November  15th  the  corporation  made  a  general  as- 
signment for  the  benefit  of  creditors  gjid  on  December  5th  was  adjudged 
an  Involuntary  bankrupt  Held,  that  such  transaction  In  itself  operated 
to  render  the  corporation  insolvent,  and,  though  the  transaction  was  with- 
out fraud  in  fact,  it  was  nevertheless  fraudulent  as  against  the  corpora- 
tion's creditors,  and  therefore  void  as  against  its  trustee  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  221,  264- 
274,  283,  284;   Dec.  Dig.  §  178.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  North  Carolina,  at  Asheville,  in  Bankruptcy;  James 
E.  Boyd,  Judge. 

Action  by  Harry  M.  Gilmore,  as  trustee  in  bankruptcy  of  the  Can- 
ton Co-operative  Company,  against  M.  V.  Moore  &  Co.  Judgment 
for  plaintiff,  and  defendants  appeal.     Affirmed. 

Louis  M.  Bourne,  of  Asheville,  N.  C.  (Bourne,  Parker  &  Morrison, 
and  Theodore  F.  Davidson,  all  of  Asheville,  N.  C,  on  the  brief),  for 
appellant. 

Junius  G.  Adams,  of  Asheville,  N.  C.  (Merrimon,  Adams  &  Adams, 
of  Asheville,  N.  C,  on  the  brief),  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
above  District  Court  confirming  the  findings  and  order  of  the  referee 
in  bankruptcy,  which  disallowed  the  claim  of  appellant. 

It  appears  that  the  Canton  Co-operative  Company  was  a  North 
Carolina  corporation,  organized  April  21,  1910,  with  an  authorized 
capital  of  $25,000,  but  which  began  business  about  that  time,  as  its 
charter  permitted,  with  only  $10,000  of  its  stock,  consisting  of  1,000 
shares,  subscribed  for  and  issued.  The  incorporators  were  M.  V. 
Moore,  W.  M.  Smathers,  and  Geo.  J.  Williamson,  who  are  the  mem- 
bers of  the  firm  of  M.  V.  Moore  &  Co.,  the  appellant.  Moore  and 
Smathers  were  directors  of  the  corporation,  the  former  being  also  its 
treasurer  and  the  latter  its  general  manager,  and  they  continued  to 
occupy  those  positions  until  the  transaction  occurred  which  gave  rise 
to  this  litigation.  During  this  period  the  firm  of  M.  V.  Moore  &  Co. 
held  shares  to  the  amount  of  $5,100,  which  was  a  majority  of  the  out- 
standing stock.     M.  V.  Moore  &  Co.  were  located  at  Asheville,  N. 

•For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Repr  Indexes 
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C,  and  the  corporation  carried  on  its  mercantile  business  at  Canton, 
in  that  state. 

For  some  reason  the  enterprise  was  not  successful.  That  this  be- 
came apparent  before  the  close  of  the  year  is  evidenced  by  the  fact 
that  in  January,  1911,  it  was  proposed  by  appellant  to  sell  out  the 
stock  of  goods  in  bulk  and  wind  up  the  concern.  The  other  parties  in 
interest  were  unwilling  to  take  this  course,  and  the  business  went  on, 
apparently  going  from  bad  to  worse  during  the  succeeding  six  months. 
In  the  latter  part  of  August  matters  came  to  something  like  a  crisis,  and 
various  negotiations  followed  between  the  majority  and  minority  stock- 
holders. Without  reciting  the  details,  it  is  sufficient  to  state  here  that 
on  or  about  the  5th  of  September  an  arrangement  was  made  by  which 
the  corporation  itself  purchased  all  the  shares  of  stock  held  by  appel- 
lant for  $2,000.  Of  this  sum  $500  was  paid  at  the  time,  with  money 
borrowed  for  that  purpose,  and  the  balance  by  three  notes  of  $500 
each,  payable  in  6,  12,  and  18  months,  with  interest,  the  notes  being 
secured  by  a  deed  of  trust  covering  all  the  property  and  assets  of  the 
corporation.  Moore  &  Co.  thereupon  retired,  and  a  new  management 
took  charge.  No  improvement  resulted  from  this  change,  the  busi- 
ness further  declined,  and  failure  occurred  not  long  afterwards.  On 
.  the  15th  of  November  the  corporation  made  a  general  assignment  for 
the  benefit  of  its  creditors,  and  on  the  5th  of  December  was  adjudged 
an  involuntary  bankrupt.  In  due  course  of  administration  the  appel- 
lant filed  proof  of  debt  for  the  three  notes  mentioned,  and  claimed  a 
preference  for  their  full  amount  under  the  deed  of  trust  given  to 
secure  their  payment.  The  entire  claim  was  disallowed  by  the  referee, 
as  above  stated. 

It  is  unnecessary  to  hold  that  the  members  of  appellant's  firm  acted 
in  bad  faith,  or  with  any  fraudulent  design  in  selling  their  stock.  Nor 
is  it  shown  that  they  used  any  improper  persuasion  to  that  end.  So 
far  as  appears  they  were  no  more  willing  to  sell  than  the  other  parties 
were  to  buy,  and  the  latter  very  likely  thought  they  were  making  a 
good  bargain.  No  inventory  was  taken,  and  no  reliable  measures 
adopted  for  getting  at  the  true  value  of  the  merchandise  then  on  hand, 
whether  for  continuing  or  closing  out  the  business,  or  the  amount 
that  could  be  collected  from  the  unpaid  book  accoimts.  The  only  rea- 
sonable inference  from  the  record  is  that  neither  party  realized  the 
actual  state  of  affairs,  and  that  both  of  them  largely  overestimated 
what  the  belongings  of  the  company  were  worth  for  any  purpose. 
In  short,  there  may  have  been  an  honest  belief  on  both  sides  that 
there  was  a  margin  of  assets  over  liabilities,  and  an  honest  expecta- 
tion that  the  concern  would  be  able  to  pay  its  debts  and  make  a  suc- 
cess of  the  business. 

But  all  parties  were  aware  that  the  corporation  was  seriously  embar- 
rassed; that  creditors  were  pressing,  salaries  in  arrears,  taxes  un- 
paid, and  a  large  part  of  the  indebtedness  long  overdue.  Had  the  truth 
about  the  assets  been  ascertained  at  the  time,  it  would  have  shown  at 
best  doubtful  ability  to  pay  the  debts  in  full,  even  with  good  manage- 
ment and  the  forbearance  of  creditors;  that  is  to  say,  it  would  have 
shown  that  the  invested  capital  was  nearly  all  lost  and  the  stock  prac- 
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tically  worthless.  That  this  was  the  actual  situation  is  found  by  the 
referee  upon  evidence  which  appears  to  us  convincing.  Shortly  after 
the  retirement  of  Moore  &  Co.,  the  witness  Wentz,  who  is  an  expe- 
rienced bookkeeper  and  accountant,  who  took  part  in  the  negotiations 
for  the  purchase  of  appellant's  stock,  and  who  later  became  the  gen- 
eral manager  of  the  corporation,  audited  the  books  of  the  concern  and 
prepared  a  statement  of  its  financial  condition  as  of  September  5, 
1911.  His  testimony  recites  at  some  length  what  was  done  in  that 
regard,  including  an  inventory  and  valuation  of  the  merchandise  in 
stock,  and  a  careful  estimate  of  the  amount  that  could  be  realized 
from  the  outstanding  accounts.  This  appraisal  shows  total  assets  of 
less  than  $100  in  excess  of  liabilities  on  the  date  mentioned,  exclusive 
of  debts  owing  to  stockholders.  No  reason  appears  for  doubting  that 
Wentz  made  an  honest  and  intelligent  effort  to  find  out  just  how  the 
corporation  stood,  and  we  regard  his  appraisal  as  a  conservative  and 
even  liberal  valuation  of  the  company's  assets  at  the  time  of  the  pur- 
chase of  the  stock  in  question.  As  might  be  expected,  it  proved  a 
good  deal  more  accurate  than  the  estimates  and  opinions  on  which 
the  parties  apparently  acted ;  and  this  view  is  confirmed  by  the  much 
lower  prices  which  the  trustee  in  bankruptcy  was  afterwards  obliged 
to  accept. 

In  view  of  the  relations  above  stated  between  the  buyer  and  seller 
of  this  majority  stock,  it  must  be  held  that  Moore  &  Co.,  whatever 
their  belief  at  the  time,  were  chargeable  with  full  knowledge  of  the 
financial  condition  of  the  corporation,  and  that  their  rights  are  to  be 
determined  by  the  facts  which  actually  existed.  The  vice  of  the  trans- 
action under  review  is  not  found  in  dishonest  intention  on  their  part, 
but  in  the  distressed  situation  of  the  company  which  operated  as  mat- 
ter of  law  to  make  what  they  did  a  fraud  upon  creditors.  Without 
adding  a  dollar  to  the  assets  they  increased  the  liabilities  some  20 
per  cent.,  and  got  security  for  the  debt  so  created  by  a  pledge  of  all 
the  property  of  the  corporation.  The  necessary  effect  of  this  arrange- 
ment was  to  make  the  concern  hopelessly  insolvent.  The  stock  they 
parted  with  was  valueless,  and  the  notes  they  took  had  no  valid  con- 
sideration. 

To  uphold  the  transaction  here  disclosed,  however  free  from  moral 
delinquency,  and  thereby  give  preference  over  other  creditors  to  these 
majority  stockholders  whose  debt  is  the  purchase  price  of  their  own 
shares  sold  to  the  corporation  itself,  when  its  condition  was  mani- 
festly precarious,  to  say  the  least,  would  be  so  contrary  to  good  con- 
science and  common  sense  that  no  argument  is  needed  to  show  that 
it  ought  to  be  condemned.  The  members  of  appellant's  firm  were 
bound  to  know,  as  the  event  proved,  that  the  concern  was  on  the  verge 
of  failure,  and  the  law  forbade  them  to  deplete  the  assets,  which  be- 
long in  equity  to  the  creditors,  for  the  purpose  of  recovering  some 
part  of  an  otherwise  lost  investment. 

The  case.  In  re  Castle  Braid  Co.  (D.  C.)  145  Fed.  224,  which  is 
referred  to  at  length  in  appellant's  brief,  holds  nothing  whatever  in- 
consistent with  the  views  herein  expressed.  Not  only  are  the  facts 
materially  different,  as  respects  the  vital  issue  in  dispute,  but  the  only 
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question  decided  was  that,  under  the  circumstances  there  appearing, 
the  proof  of  debt  filed  by  the  claimant  made  a  prima  facie  case  in  his 
favor,  and  cast  the  burden  of  disproof  on  the  trustee.  Moreover, 
the  opinion  contains  a  statement  of  the  settled  rule  of  law  as  follows : 

**However,  It  must  be  borne  In  mind  that  the  law  looks  with  a  watchful 
eye  upon  such  a  transaction — one  between  those  having  the  management  of  a 
corporation,  being  directors  therein,  and  occupying  a  position  of  trust  and 
confidence,  and  the  corporation  itself — especially  where  such  directors  are  to 
be  benefited  in  any  way,  and  where,  as  here,  the  rights  of  general  creditors 
are  insolved." 

The  case  of  Smith  Lumber  Co.  (D.  C.)  132  Fed.  618.  affirmed  in 
140  Fed.  988,  72  C.  C.  A.  682,  is  directly  in  point.  The  facts  are 
strikingly  similar  and  the  question  presented  identically  the  same. 
It  is  decisive  of  this  case. 

However,  we  see  no  occasion  for  reviewing  the  authorities  or  oth- 
erwise prolonging  the  discussion.  In  our  judgment,  the  referee  was 
clearly  right  is  disallowing  appellant's  claim,  and  the  decree  confirm- 
ing his  decision  will  therefore  be  affirmed. 


(216  Fed.  102) 

In  re  LATHROP,  HA  SKINS  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  8,  1914.) 

No.  261. 

1.  Principal  and  Agent  (§  85*)— Losses  by  Agent — Indemnification. 

An  agent  is  entitled  to  be  indemnified  by  his  principal  for  losses  aris- 
ing by  reason  of  acts  done  in  the  course  of  the  agency,  providing  the 
agent*s  acts  or  transactions  are  not  contrary  to  law. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  ff 
224-228;   Dec.  Dig.  §  85.*] 

2.  Joint  Adventures  (§  4*) — Stock  Pool — ^Losses — Right  to  Indemnity. 

L.  &  Co:  organized  a  stock  pool  to  deal  in  the  stock  of  a  specified  rail- 
road company;  F.  &  Co.  subscribing  to  the  extent  of  ^/n  in  one  venture 
and  1/5  in  another.  L.  &  Co.  as  agents  of  the  subscribers  gave  the  buy- 
ing and  selling  orders,  and  when  stock  was  bought  would  pay  for  it  and 
deliver  it  among  the  subscribers  in  proportion  to  their  respective  inter- 
ests, and  when  it  was  sold  would  call  on  the  subscribers  to  furnish  the 
stock  for  delivery  in  the  same  proportions.  On  January  19,  1910,  L.  & 
Co.  bought  stock  for  the  pool,  but  on  that  day  they  failed,  and  because  of 
their  failure  did  not  take  or  pay  for  the  stock,  nor  was  any  portion 
thereof  tendered  to  the  subscribers,  nor  any  demand  made  on  them  to 
contribute  to  the  purchase  price;  the  stock  being  resold  for  the  account 
of  L.  &  Co.,  causing  a  heavy  loss.  Held,  that  the  loss  was  caused,  not  by 
the  carrying  out  of  the  duties  of  L.  &  Co.,  under  the  pool  contract,  but 
by  their  insolvency  only,  and  hence  F.  &  Co.  though  having  failed  on 
the  same  day,  could  not  be  compelled  to  contribute  any  portion  of  such 
loss. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent.  Dig.  §§  3-6; 
Dec.  Dig.  §  4.*] 

3.  Indemnity  (§  9*) — Measure  of  Damages. 

The  measure  of  damages  for  breach  of  a  contract  of  indemnity  is  not 
the  amount  of  liability  incurred,  but  the  amount  actually  paid  by  the  per- 
son indemnified  on  account  of  the  loss. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  {§  16,  17;  Dec 
Dig.  §  9.*] 

*For  other  cases  see  same  topic  ft  S  ntjmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  on  appeal  from  the  order  of  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  dismissing  a 
petition  for  the  review  of  an  order  made  by  a  referee  in  bankruptcy. 

See,  also,  184  Fed.  534. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Ralph  Wolf,  of  New 
York  City,  of  counsel),  for  Irving  L.  Ernst  et  al.,  as  trustees,  etc. 

Abram  I.  Elkus  and  William  A.  Barber,  both  of  New  York  City 
(Abram  I.  Elkus,  and  William  E.  Collins,  both  of  New  York  City,  of 
counsel),  for  respondents. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

ROGERS,  Circuit  Judge.  The  appellants  are  the  trustees  in  bank- 
ruptcy of  J.  M.  Fiske  &  Co.  and  others,  bankrupts,  and  they  allege 
that  Lathrop,  Haskins  &  Co.,  bankrupts,  were,  at  and  before  the  filing 
of  the  petition  in  bankruptcy  against  them,  and  still  are,  justly  and 
truly  indebted  to  the  firm  of  J.  M.  Fiske  &  Co.  in  the  sum  of  $123,- 
578.79.  On  the  same  date  that  Lathrop,  Haskins  &  Co.  became  bank- 
rupt, J.  M.  Fiske  &  Co.  also  failed,  the  failure  of  each  having  been 
occasioned  by  a  severe  decline  in  Columbus  &  Hocking  stock.  The 
appellants  have  an  admitted  claim  against  the  estate  of  Lathrop,  Has- 
kins &  Co.  of  $103,485.17.  The  question  involved  is  whether  or  not 
there  should  be  set  off  as  against  this  admitted  liability  the  sum  of 
$22,812.38  as  claimed  by  the  trustee  of  Lathrop,  Haskins  &  Co. 

It  appears  that  in  March  and  July,  1909,  certain  New  York  Stock 
Exchange  houses,  including,  among  others,  Lathrop,  Haskins  &  Co. 
and  J.  M.  Fiske  &  Co.  entered  into  two  joint  ventures  for  the  pur- 
chase and  sale  of  shares  of  the  common  stock  of  the  Columbus  &  Hock- 
ing Coal  &  Iron  Company.  J.  M.  Fiske  &  Co.  subscribed  therein  to 
the  extent  of  ^/it  thereof  in  one  joint  venture,  and  ^/^  thereof  in  the 
other  joint  venture.  Lathrop,  Haskins  &  Co.,  as  the  agents  of  the 
joint  ventures,  gave  the  buying  and  selling  orders  for  the  stock.  When 
stock  was  bought  it  was  distributed  by  Lathrop,  Haskins  &  Co.  among 
the  participants  in  the  joint  ventures  in  proportion  to  their  respective 
interests.  When  stock  was  sold  the  participants  in  the  joint  under- 
taking were  called  upon  by  Lathrop,  Haskins  &  Co.  to  furnish  the 
stock  for  delivery,  in  proportion  to  their  respective  interests. 

On  January  19,  1910,  brokers,  acting  upon  instructions  from  Lath- 
rop, Haskins  &  Co.,  bought  a  total  of  2,600  shares  of  Columbus  & 
Hocking  Coal  &  Iron  Company  stock  at  a  total  cost  of  $217,562.49. 
This  was  the  day  on  which  Lathrop,  Haskins  &  Co.  failed,  and  be- 
cause of  their  failure  they  did  not  take  and  pay  for  this  stock,  as  had 
been  their  custom  in  the  past  in  respect  to  stock  purchased  for  the 
joint  adventure  or  pool.  If  they  had  proceeded  as  respects  this  pur- 
chase according  to  the  method  they  pursued  as  respects  the  other  pur- 
chases previously  made  by  them  for  the  pool,  they  would  have  taken 
and  paid  for  this  stock  and  then  distributed  it  among  the  members  of 
the  pool,  including  J.  M.  Fiske  &  Co.,  and  thereupon,  under  the  terms 
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of  the  pool  agreement,  such  members  would  have  been  obligated  to 
accept  and  pay  for  their  proportionate  share  of  said  stock.  Lathrop, 
Haskins  &  Co.  never  made  any  demand  or  request  upon  J.  M.  Fiske 
&  Co.  to  purchase  or  take  up  their  proportion  of  the  shares,  and  they 
never  tendered  such  shares.  And  as  Lathrop,  Haskins  &  Co.  did  not 
themselves,  according  to  their  custom,  take  and  pay  for  the  stock,  it 
was  resold  and  brought  only  $69,929,  causing  a  loss  to  Lathrop,  Has- 
kins &  Co.  of  $147,633.49. 

The  trustee  in  bankruptcy  of  Lathrop,  Haskins  &  Co.  claims  that 
he  should  be  allowed  to  offset  against  the  claim  filed  by  J.  M.  Fiske  & 
Co.  for  $103,485.17  the  sum  of  $22,812.38,  representing  J.  M.  Fiske 
&  Co.'s  proportionate  share  of  the  total  loss  of  $147,633.49  suffered 
by  Lathrop,  Haskins  &  Co.  The  referee  in  bankruptcy  allowed  the 
claim  made  by  Lathrop,  Haskins  &  Co.,  and  ordered  the  claim  of  J.  M. 
Fiske  &  Co.  reduced  by  the  sum  of  $22,812.38,  And  on  petition  to  re- 
view the  District  Judge  affirmed  the  action  of  the  referee. 

[1]  The  case  was  decided  in  the  court  below  upon  the  principle  that 
an  agent  is  entitled  to  indemnity  from  his  principal  for  losses  occur- 
ring in  the  due  execution  of  his  agency.  We  do  not  understand  that 
any  one  questions  the  principle  that  an  agent  must  be  indemnified  by 
those  for  whom  he  has  acted  against  loss  arising  by  reason  of  acts 
done  in  the  course  of  the  agency.  The  principle  is  an  old  and  well- 
established  one  which  entitles  the  agent  to  call  upon  his  principal  to 
indemnify  him  against  the  consequences  of  all  acts  done  by  him  in  the 
execution  of  his  agency,  provided  the  actions  or  transactions  are  not 
contrary  to  the  law.  In  the  language  of  the  Supreme  Court  in  Bibb 
V.  Allen  (1893)  149  U.  S.  481,  498,  13  Sup.  Ct.  950,  956  (37  L.  Ed. 
819): 

**Speakliig  generally,  the  agent  has  the  right  to  be  reimbursed  for  aU  his 
advances,  expenses,  and  disbursements  incurred  in  the  course  of  the  agency^ 
made  on  account  of  or  for  the  benefit  of  his  principal,  when  such  advances, 
expenses,  and  disbursements  are  reasonable,  and  have  been  properly  incurred 
and  paid  without  misconduct  on  the  part  of  the  agent.  ♦  •  •  It  is  an- 
other general  proposition,  in  respect  to  the  relation  between  principal  and 
agent,  that  a  request  to  undertake  an  agency  or  employment,  the  proper  ex- 
ecution of  which  does  or  may  involve  the  loss  or  expenditure  of  money  on 
the  part  of  the  agent,  operates  as  an  implied  request  on  the  part  of  the 
principal,  not  only  to  Incur  such  expenditure,  but  also  as  a  promise  to  re- 
pay it." 

[2]  But  the  question  we  have  to  consider  is  whether  the  facts  of  this 
case  bring  the  transaction  within  the  operation  of  the  rules  thus  stated. 
Was  the  loss  which  Lathrop,  Haskins  &  Co.  incurred  a  loss  incurred 
without  fault  on  their  part  and  without  violating  their  duties  as  agent  ? 
The  claim  is  made  that,  inasmuch  as  Lathrop,  Haskins  &  Co.  failed  to 
take  and  pay  for  the  stock  which  they  purchased,  they  were  never  in  a 
position  to  deliver  it  to  J.  M.  Fiske  &  Co.,  the  latter  were  never  under 
any  obligations  to  take  and  pay  for  their  proportionate  part  of  it  And 
that  as  no  demand  or  request  was  ever  made  upon  J.  M.  Fiske  &  Co. 
to  purchase  or  take  up  their  proportionate  part  of  the  shares  and  no 
tender  of  the  shares  was  made,  no  obligation  existed  to  reimburse 
Lathrop,  Haskins  &  Co.  for  the  loss  they  incurred.     In  other  words. 
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it  is  asserted  that  Lathrop,  Haskins  &  Co.  failed  to  perform  their  con- 
tract, and  therefore  are  not  entitled  to  indemnity. 

In  Duncan  v.  Hill,  L.  R.  8  Ex.  242  (1873)  the  facts  were  as  follows : 
The  plaintiffs  were  brokers,  and  bought  for  the  defendant  certain 
shares  of  stock  for  the  account  of  July  15th;  on  that  day  by  the  de- 
fendant's instructions  they  carried  them  over  to  the  account  of  July 
29th,  and  paid  differences  amounting  to  £1,688;  on  July  18th 
the  brokers,  being  unable  to  meet  their  engagements,  by  reason  of 
various  persons  for  whom  they  had  made  contracts  (the  defendant 
being  one)  failing  to  make  their  due  payments,  were  declared  default- 
ers, and,  according  to  the  rules  of  the  Stock  Exchange,  all  their  trans- 
actions were  closed,  at  prices  current  on  that  day.  The  result  was  to 
make  the  brokers  liable  to  pay  a  further  sum  for  differences  upon  the 
stocks  and  shares  so  carried  over  by  them,  and  they  sought  to  recover 
this  difference,  together  with  the  £1,688  from  the  defendant.  As 
to  the  latter  claim  no  contest  was  made,  but  the  defendant  denied 
the  right  to  recover  the  former  claim.  The  court  decided  for  the  de- 
fendant, and  held  that  as  the  loss  incurred  by  the  brokers  arose  from 
their  own  default  by  reason  of  their  insolvency  brought  on  by  want  of 
means  to  meet  their  other  primary  obligations,  and  that  as  there  was 
no  evidence  that  such  insolvency  was  occasioned  by  reason  of  their 
having  entered  into  the  contract  for  the  defendant,  the  latter  was  not 
liable. 

So  in  the  case  at  bar  the  loss  incurred  by  the  brokers  Lathrop,  Has- 
kins &  Co.  arose  from  their  own  default.  There  is  nothing  in  the  rec- 
ord which  shows  that  any  demand  was  made  upon  J.  M.  Fiske  &  Co. 
or  upon  any  of  the  other  members  of  the  pool,  and  if  no  such  demand 
was  made  and  no  opportunity  afforded  to  them  to  turn  over  to  Lath- 
rop, Haskins  &  Co.  their  respective  proportions  of  the  money  needed, 
they  were  not  in  default,  but  the  default  was  solely  the  default  of 
Lathrop,  Haskins  &  Co.  The  default  is  the  same  whether  under  the 
agreement  of  the  parties,  Lathrop,  Haskins  &  Co.  had  or  had  not  a 
right  to  call  upon  the  parties  to  the  pool  to  furnish  the  money  for  the 
purchase  of  the  stocks  before  they  were  prepared  to  make  delivery  of 
the  stocks.  If  we  concede,  for  the  purpose  of  argument,  that  Lathrop, 
Haskins  &  Co.  had  a  right  to  ask  for  payment  before  they  had  posses- 
sion of  the  stocks,  they  never  exercised  the  right.  It  is  said  that  if 
they  had  made  a  demand  on  J.  M.  Fiske  &  Co.,  the  latter  could  not 
have  complied  with  it,  as  the  bankruptcy  of  that  firm  occurred  on  the 
same  day.  Non  constat  that  J.  M.  Fiske  &  Co.  would  not  have  raised 
sufficient  money  to  have  met  this  particular  obligation,  if  obligation  it 
was,  had  the  demand  been  made.  Neither  does  it  appear  from  any- 
thing upon  the  record  that  the  failure  of  Lathrop,  Haskins  &  Co.  to 
take  the  stock  would  have  been  avoided  if  J.  M.  Fiske  &  Co.  had  sup- 
plied their  proportionate  part  of  the  money  needed  to  complete  the 
payments.  It  is  true  that  tender  is  waived  where  it  is  useless  to  make 
it.  And  it  is  urged  that  as  the  bankruptcy  of  J.  M.  Fiske  &  Co.  oc- 
curred on  the  very  day  that  that  of  Lathrop,  Haskins  &  Co.  occurred, 
the  tender  would  have  been  useless.  But  we  think  that  if  the  prin- 
ciple referred  to  is  to  have  any  application  to  the  facts  of  this  case,  it 
should  affirmatively  appear  that  the  default  of  Lathrop,  Haskins  & 
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Co.  as  to  this  stock  happened  after,  and  not  before,  the  receiver  of 
J.  M.  Fiske  &  Co.  had  been  appointed.  But  even  if  that  affirmatively 
appeared  to  be  the  fact,  we  do  not  wish  to  be  understood  as  intimating 
that  in  our  opinion  the  claim  now  made  against  J.  M.  Fiske  &  Co. 
could  be  sustained. 

There  can  be  no  implied  obligation  to  indemnify  a  broker  for  a  de- 
fault which  is  due  to  his  own  insolvency  brought  on  by  want  of  means 
to  meet  his  own  personal  obligations.  And  if  a  broker  or  agent  seeks 
to  recover  upon  the  theory  of  an  implied  obligation  to  indemnify  him 
against  losses,  the  burden  must  be  upon  him  to  show  that  the  loss  was 
occasioned  by  the  default  of  the  principal,  and  was  not  occasioned  by 
the  broker's  own  default  or  insolvency  or  failure  to  do  his  duty.  He 
must  show  that  the  loss  for  which  he  seeks  indemnity  would  not  have 
occurred  but  for  the  default  of  the  principal.  If  this  be  the  law,  then 
it  would  be  necessary  that  the  trustee  for  Lathrop,  Haskins  &  Co. 
should  show  that  the  default  made  by  them  was  not  due  to  their  own 
insolvency  and  inability  to  meet  their  own  obligations,  but  was  occa- 
sioned by  the  failure  of  their  principal,  J.  M.  Fiske  &  Co.,  to  meet 
theirs.  This  they  have  not  done.  And  even  if  it  were  to  be  conceded 
that  J.  M.  Fiske  &  Co.  were  in  default,  although  no  demand  had  ever 
been  made  upon  them,  and  although  Lathrop,  Haskins  &  Co.  were  in 
no  position  to  make  a  demand  under  the  terms  of  the  agreement,  not 
having  obtained  the  stocks,  still  it  would  be  incumbent  to  show  that  it 
was  the  default  of  J.  M.  Fiske  &  Co.,  and  not  the  insolvency  of  Lath- 
rop, Haskins  &  Co.,  which  occasioned  the  loss  if  indemnity  is  to  be 
made.  In  Duncan  v.  Hill,  supra,  the  defendant,  along  with  many  oth- 
ers, was  in  default,  but  the  fact  of  the  defendant's  default  did  not  en- 
title the  plaintiff  to  his  indemnity  because  the  loss  was  not  due  to  the 
defendant's  default  but  to  the  plaintiff's  insolvency. 

The  agreement  between  the  parties  to  this  pool  seems  to  have  been 
an  agreement  on  the  part  of  Lathrop,  Haskins  &  Co.  that  that  firm 
would  purchase  certain  shares  of  stock,  and  that  after  it  had  been  so 
purchased  and  paid  for  by  them  they  would  distribute  it  among  the 
members  of  the  pool,  who  would  then  reimburse  Lathrop,  Haskins  & 
Co.  according  to  their  respective  interests.  That  this  was  the  under- 
standing seems  to  be  shown  by  the  conduct  of  the  parties  in  their  prior 
dealings.  The  stipulated  facts  show  that  if  Lathrop,  Haskins  &  Co. 
had  taken  and  paid  for  the  stock,  they  might  have  been  in  a  position 
then  to  assert  a  claim  against  J.  M.  Fiske  &  Co.  for  the  cost  of  their 
proportionate  share.  As  Lathrop,  Haskins  &  Co.  never  fulfilled  the 
condition,  they  have  no  claim  which  they  can  assert. 

[3]  The  court  below  seems  to  have  confused  a  distinction  which 
exists  between  a  covenant  to  pay  money  and  a  covenant  to  indemnify. 
The  theory  of  the  court  appears  to  have  been  that  there  was  an  obli- 
gation on  the  part  of  J.  M.  Fiske  &  Co.  as  a  principal  to  indemnify 
Lathrop,  Haskins  &  Co.  as  agents  for  losses  incurred  in  the  purchase 
of  these  stocks.  But  in  the  final  adjustment  of  the  claim  it  seems  to 
have  proceeded  upon  the  theory  of  a  covenant  to  pay  money,  and  not 
upon  the  theory  of  indemnity.  For  it  allows  the  whole  claim  of  $22,- 
812.38.  But  the  measure  of  damages  in  contracts  of  indemnity  is  not 
the  amount  of  liability  incurred,  but  the  amount  actually  paid  by  the 
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person  indemnified  on  account  of  the  loss.  See  Central  Trust  Co.  v. 
Louisville  Trust  Co.,  100  Fed.  545,  546,  40  C.  C.  A.  530,  531  (1900); 
the  court  through  Mr.  Justice  Lurton,  after  citing  Wicker  v.  Hoppock, 
6  Wall.  94,  18  U  Ed.  752  (1867),  Mills  v.  Dows,  133  U.  S.  424,  10 
Sup.  Ct.  413,  33  L.  Ed.  717  (1890),  and  Johnson  v.  Risk,  137  U.  S. 
300,  308,  11  Sup.  Ct.  Ill,  34  L.  Ed.  683  (1890),  says: 

"These  cases  emphasize  the  distinction  between  a  covenant  to  pay  and  one 
to  indemnify,  and  hold  that  an  action  will  lie  for  a  breach  of  a  covenant  to 
pay  before  actual  payments  by  the  plaintiff,  but  not  upon  a  mere  covenant 
of  indemnity,  until  the  plaintiff  has  actually  sustained  loss  or  damage.'' 

Now  Lathrop,  Haskins  &  Co.,  being  bankrupt,  it  must  be  conceded, 
can  never  pay  the  full  amount  of  the  claim  of  the  brokers  for  $147,- 
633.49,  due  because  of  the  failure  to  take  the  stocks  in  question.  And 
assuming  that  any  liability  of  indemnity  exists  against  J.  M.  Fiske  & 
Co.,  it  is  only  a  right  to  be  indemnified  by  the  latter  for  such  a  propor- 
tionate share  of  $147,633.49  as  the  estate  of  Lathrop,  Haskins  &  Co. 
ultimately  pays.  As  only  a  small  proportion  of  the  claim  of  $147,- 
633.49  made  against  Lathrop,  Haskins  &  Co.  will  ever  be  paid  if  the 
trustees  of  J.  M.  Fiske  &  Co.  are  made  to  pay  100  per  cent,  of  their 
proportionate  part  of  that  claim,  they  will  be  receiving  much  more  by 
way  of  indemnity  than  they  will  pay  or  disburse. 

But  for  reasons  already  stated  we  do  not  think  that,  either  upon 
the  theory  of  an  agreement  to  pay  or  upon  the  theory  of  an  agreement 
to  indemnify,  any  reason  exists  at  law  or  in  equity  for  allowing  the 
trustees  of  Lathrop,  Haskins  &  Co.  to  assert  against  the  trustees  of 
J.  M.  Fiske  &  Co.  any  claim  for  a  loss  incurred  by  their  own  default 
in  not  completing  the  purchase  of  the  shares  of  stock  according  to  their 
agreement. 

The  decree  is  reversed. 


(216  Fed.  107) 

MUNROB  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit.    July  9,  1914.    Rehearing  Denied 

August  11,  1914.) 

No.  1047. 

Witnesses  (S  21*) — Failure  to  Comply  with  Subpcena  Duces  Tecum — 
Liability  fob  Contempt. 

A  witness  is  not  subject  to  punishment  for  contempt  for  failing  to 
produce,  in  obedience  to  a  subpoena  duces  tecum,  documents  which  were 
not  in  his  physical  possession  nor  under  his  personal  control  as  of  legal 
right,  but  were  in  a  foreign  country  across  seas,  in  the  possession  of  a 
partnership  of  which  he  was  a  member,  but  not  subject  to  his  control 
except  by  consent  of  his  copartners. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  §§  37-41;  Dec. 
Dig.  f  21.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;  Jas.  M.  Morton,  Jr.,  Judge. 

Proceeding  for  criminal  contempt  by  the  United  States  against 
Henry  W.  Munroe.  Finding  of  guilty,  and  defendant  brings  error. 
Reversed. 

For  opinion  below,  see  210  Fed.  326. 

•For  oUier  cases  see  same  topic  A  (  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes. 
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Boyd  B.  Jones,  of  Boston,  Mass.  (Henry  R.  Stem,  of  New  York 
City,  on  the  brief),  for  plaintiff  in  error. 

Asa  P.  French,  U.  S.  Atty.,  of  Boston,  Mass.,  for  the  United  States. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  This  is  a  writ  of  error  to  the  District 
Court  of  the  United  States  for  the  District  of  Massachusetts  to  review 
a  judgment  against  Henry  W.  Munroe  for  contempt.  The  facts  of 
the  case  are  mainly  stated  for  our  purposes  in  the  opinion  of  the  Dis- 
trict Court. 

Munroe  was  found  guilty  of  criminal  contempt,  and  sentenced  to 
pay  a  fine  of  $250  and  be  confined  in  jail  for  10  days.  The  contempt 
charged  was  the  alleged  refusal  or  failure  of  Munroe  to  produce  cer- 
tain checks  before  the  grand  jury  after  service  on  him  of  a  subpcena 
duces  tecum.  Munroe  failed  to  produce  the  checks  as  ordered  by  the 
subpoena.  Munroe  is  a  citizen  of  the  United  States,  residing,  at  the 
time  of  the  service  of  the  subpoena  upon  him,  in  the  city  of  New  York. 
He  is  the  senior  partner  of  the  firm  of  Munroe  &  Co.,  whose  principal 
place  of  business  was,  and  is,  in  Paris,  France,  where  the  checks  in 
question  were,  and  always  have  been,  and  still  are,  and  where  the 
business  transactions  out  of  which  the  checks  arose  occurred ;  none  of 
the  transactions,  so  far  as  Mr.  Munroe's  partnership  is  concerned,  hav- 
ing been  in  the  United  States. 

There  was  no  specific  finding  of  facts;  but  this  writ  of  error  has 
proceeded  before  us  on  the  opinion  filed  in  the  District  Court  as  though 
it  had  been  a  formal  finding  of  facts,  the  same  having  been  incorporat- 
ed in  the  record.  It  is  necessary,  therefore,  with  reference  to  certain 
requests  for  rulings,  to  refer  to  what  appears  in  that  record.  The 
District  Attorney  had  observed,  as  appears  by  the  record,  that  he  un- 
derstood that  certain  requests  were  for  facts,  and  not  requests  for 
rulings ;  and  he  said  he  was  not  quite  clear  whether  the  court  refused 
to  give  them  or  declined  to  pass  upon  them  as  being  immaterial.  There- 
upon the  following  came  from  the  court : 

"I  regard  them  as  immaterial,  bnt  I  also  refused  them  because  the  evi- 
dence produced  before  me  did  not  sustain  them." 

Then  Munroe  excepted  to  the  refusals  of  the  court  to  find  the  facts 
as  stated  in  certain  other  requests,  some  of  which  we  will  call  to  specific 
attention.  Under  the  circumstances,  we  might  reverse  for  the  want 
of  formal  findings  of  fact,  but  we  deem  it  suitable  to  proceed  on  the 
same  line  on  which  the  parties  have  proceeded,  namely,  to  hold  the 
matters  stated  in  the  opinion  of  the  District  Court  as  facts  found,  and 
to  pass  upon  the  rulings  made,  and  those  requested  and  refused,  in 
the  light  of  what  appears  in  the  record  before  us.  Proceeding  thus, 
the  facts  found  by  the  court  covered  the  following: 

**I  find  the  material  facts  to  be  as  follows:  The  defendant  Is  a  member  of 
a  partnership  (Munroe  &  Co.)  which  consists  of  five  partners  and  has  been  in 
existence  at  least  10  years.  It  is  organized  under  the  laws  of  France  and 
is  engaged  in  the  business  of  banking  and  foreign  exchange.  The  defendant 
has  been  a  member  of  the  firm  since  its  organization,  and  is  now  the  senior 
partner,  and  has  the  largest  individual  interest ;  he  is  a  citizen  of  the  United 
States.    The  principal  place  of  business  of  the  firm  is  in  Paris,  where  three 
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of  the  partners  are  resident,  of  whom  one  Is  a  French  citizen,  and  another  is 
a  brother  of  the  defendant.  It  has  also  had,  for  10  years  at  least,  a  place 
of  business  in  New  York,  in  or  near  which  city  the  defendant  and  one  other 
partner  reside.  This  place  of  business  is  carried  on  under  the  name  of  John 
Munroe  &  Co.  Although  the  parlnorsliip  is,  as  stated,  organized  under  the 
French  law,  the  rights  of  the  partners  inter  sese  do  not  appear,  as  to  the 
pai>ers  and  matters  concerned  in  these  proceedings,  to  be  different  from 
what  they  would  be  under  the  law  of  this  district.  At  times  the  defendant  ' 
went  to  Paris  and  participated  in  the  business  there,  and  one  of  the  Paris 
partners  came  to  New  York  and  participated  in  the  business  there. 

"In  May,  1913,  the  United  States  officers  had  reason  to  believe  that  one 
Mary  A.  Dolan,  of  Brookline,  Mass.,  might  have  been  guilty  of  offences  against 
the  criminal  laws  of  the  United  States  by  smuggling  merchandise  imported 
by  her  from  Paris,  France,  into  the  district  of  Massachusetts,  and  her  con- 
duct in  relation  thereto  was  under  investigation  by  the  grand  jury  for  this 
district  at  the  times  herein  referred  to.  She  had  had  a  deposit  with  Munroe 
&  Co.  at  its  Paris  establishment,  against  which  she  had  drawn  checks,  which 
had  been  delivered  to  various  persons  in  Paris  in  payment  of  accounts  due 
them.  These  checks  had  been  paid  by  Munroe  &  Co.  at  their  Paris  branch, 
and  the  paid  checks  were  retained  there.    ♦     ♦    ♦ 

"On  September  19,  1913,  the  defendant  and  the  other  New  York  partner 
of  Munroe  &  Co.  were  duly  served  with  a  subpoena  duces  tecum  of  this  court, 
commanding  them  to  appear  before  the  United  States  grand  Jury  in  Boston, 
and  to  produce  certain  papers  and  documents  therein  specified,  among  which 
were  certain  paid  checks  drawn  by  Mary  A.  Dolan  upon  Munroe  &  Co.  at 
their  Paris  house.  Other  papers  were  called  for  by  the  subpoena,  the  pro- 
duction of  which  is  not  now  Insisted  upon,  and  as  to  which  the  defendant 
was  Informed  by  the  United  States  officers  that  they  need  not  be  produced. 
A  correct  copy  of  said  subpoena  and  returns  of  service  thereon  is  annexed  to 
the  presentment  of  the  grand  Jury  for  contempt.  No  question  has  at  any 
time  been  raised  by  the  defendant  that  the  subpoena  required  the  production 
of  an  unreasonable  number  of  documents,  or  Insufficiently  described  the  docu- 
ments which  were  required.  The  checks  called  for  by  it  were  material  and 
important  evidence  upon  the  matters  which  the  grand  Jury  were  investigat- 
ing. At  the  time  of  the  service  of  this  subpoena,  said  checks  were,  and  they 
still  are,  In  Paris,  in  the  possession  of  the  firm  of  Munroe  &  Co.,  of  which  the 
defendant,  as  has  been  stated,  was  and  is  a  member.  In  other  words,  the 
possession  of  the  checks  was  in  the  defendant  and  his  four  partners  as  Joint 
tenants. 

*Thi8  subpoena  the  defendant,  under  advice  of  counsel,  entirely  disregarded 
in  so  far  as  it  required  the  production  of  papers  or  documents.  He  did  not 
communicate  to  his  partners  in  Paris  the  fact  that  the  subpoena  had  been 
served  upon  him.  He  made  no  request  upon  the  Paris  house  to  forward  the 
papers  called  for  by  it,  and  made  no  effort  whatever  to  obtain  any  of  the 
papers  specified  In  it  He  appeared  before  the  grand  Jury  October  22d  and 
testified  that  he  had  not  the  papers  called  for,  that  he  had  made  no  effort 
whatever  to  obtain  them  since  the  service  of  the  subpcena,  and  that  he  was 
under  no  obligation  to  make  any  effort  to  obtain  said  papers  or  checks.  The 
other  New  York  partner  was  excused  from  appearing  before  the  grand  Jury, 
and  no  proceedings  are  pending  against  him. 

'^Thereupon  the  defendant  was  presented  by  the  grand  Jury  for  contempt, 
and  these  proceedings  were  instituted.  The  statements  of  fact  in  the  pre- 
sentment of  the  grand  Jury  are  true. 

"A  hearing  was  had  before  me  upon  said  presentment  on  October  29th,  at 
which  the  defendant  was  present  with  counsel,  and  such  evidence  was  taken 
as  either  party  desired  to  offer.  At  said  hearing  the  facts  appeared  to  be 
as  above  stated,  and  at  the  conclusion  of  the  hearing  I  said: 

"  *!  think,  when  the  government  required  evidence  for  use  in  prosecutions, 
that  as  a  citizen  of  the  country  he  was  bound  to  make  a  reasonable  and  hon- 
est and  diligent  effort,  not  to  pass  into  unreasonable  bounds  (and  plainly  to 
procure  a  few  checks  was  nothing  unreasonable  to  ask  of  a  man)  to  get  the 
evidence  requested  when  he  was  a  joint  owner  of  it    I  do  not  think  it  is  par- 
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tlcularly  important  that  the  papers  in  this  case  are  in  Paris.  They  might  be 
In  Chicago ;  they  might  be  in  San  Francisco.  The  fact  is  that  a  Joint  owner 
of  documents  called  for  by  a  subpcena  duces  tecum,  without  making  any  effort 
whatever  to  procure  them,  comes  into  court  and  says,  "I  am  not  bound  to 
make  any  effort"  I  think  he  is.  I  haven't  any  doubt  that  upon  the  facts 
here  the  defendant  is  in  contempt.' " 

Otfier  matters  appearing  in  the  opinion  of  the  District  Court  are  not 
essential  to  the  case  presented  here.  They  were  connected  with  a  praise- 
worthy attempt  on  the  part  of  the  court  to  adjust  the  matter  amicably. 
In  the  eyes  of  the  law  they  are  only  personal  matters,  and  cannot  aflfect 
this  writ  of  error. 

Various  errors  were  assigned  that  were  too  general  according  to 
technical  rules.  The  grounds  upon  which  we  rest  our  conclusion,  how- 
ever, are  of  so  fundamental  a  character  that  we  have  a  right  to  refuse 
to  be  committed  to  any  result  contrary  thereto ;  and  they  may  be  said 
to  be  covered  by  the  general  assignments  of  error  to  which  we  refer, 
and  also  by  the  following  assigned  error : 

•*3.  Said  District  Court  erred  in  refusing  to  make  the  sixth  ruling  requested 
by  the  defendant,  namely: 

"  *The  evidence  does  not  warrant  a  finding  that  at  or  since  the  date  of  the 
service  of  the  subpoena  upon  the  defendant  the  checks  or  drafts  therein  re- 
ferred to  were  not  in  Paris,  France,  in  the  actual  possession  of  the  partners 
of  the  defendant  under  a  partnership  agreement  whereby  such  partners  were 
under  no  obligation  to  send  the  same  to  the  defendant  at  New  York,  and 
whereby  the  defendant  had  no  right,  without  the  consent  of  all  the  part- 
ners, to  have  the  checks  sent  to  him  at  New  York.* " 

As  to  this  refusal  the  request  was  correct,  because,  the  right  being 
a  joint  right,  and  the  papers  referred  to,  as  well  as  the  partners  re- 
ferred to,  being  in  a  foreign  country,  where  the  business  to  which  the 
papers  related  was  transacted,  it  was  plain  that  the  partners  who  re- 
sided there,  and  had  the  papers  in  their  possession  had  the  privilege  of 
objecting  to  their  being  forwarded  to  a  foreign  country  if  they  desir- 
ed so  to  do.  This  is  plain  law,  as  was  stated  by  Vice  Chancellor  Shad- 
well  in  The  Attorney  General  v.  Wilson,  9  Simons,  pages  526  and  530. 
It  may  be  added  that  this  proposition  is  so  clear  that  there  is  no  neces- 
sity of  citing  any  authorities  in  reference  thereto.  It  is  true  that  the 
court  observed  that  if  Munroe  had  been  insistent  upon  a  request  for 
the  papers  they  would  have  been  forwarded  to  this  country ;  but  there 
is  no  evidence  to  that  effect.  We  know  of  no  proofs  upon  that  point 
except  of  a  mixed  character ;  indeed,  so  far  as  that  is  concerned,  the 
case  is  exactly  like  The  Attorney  General  v.  Wilson,  supra,  except  that 
in  The  Attorney  General  v.  Wilson  the  party  proceeded  against  made  a 
statement  that  his  copartners  would  not  give  their  consent  to  the  de- 
livery of  the  books,  papers,  etc.,  asked  for  by  the  subpoena.  In  nei- 
ther case  was  there  any  direct  evidence  that  such  a  consent  had  been 
in  fact  refused. 

Two  other  errors  assigned  were  as  follows : 

"(8)  Said  District  CJourt  erred  in  ruling  that  the  question  of  whether  the 
defendant  was  of  right  entitled  to  have  said  checks  or  drafts  sent  to  him  at 
New  York  by  his  partners  for  the  purposes  of  said  subpoena  was  immaterial. 

"(9)  Said  District  Court  erred  in  refusing  to  make  the  eleventh  ruling  re- 
quested by  the  defendant,  namely: 
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"  *If  the  defendant  at  the  date  of  the  service  of  said  subpoena  was  not,  and 
has  not  since  been,  entitled  as  of  right  to  have  said  checks  or  drafts  sent  to 
him  at  New  York  for  the  purposes  of  said  subpoena,  then  he  cannot  be  found 
guilty  of  criminal  contempt  for  not  having  obtained  them,  even  if  the"  court 
should  find  that  his  partners  by  way  of  favor  would  have  sent  them  to  him 
at  New  York  if  he  had  requested  it.' " 

In  proceeding  on  a  matter  of  contempt,  involving  a  fine  and  im- 
prisonment, Munroe  was  entitled  to  have  his  rights  positively  determin- 
ed, and  there  should  have  been  a  positive  ruling  of  the  court  upon 
these  propositions ;  and  that  ruling  would  necessarily  have  been  against 
the  United  States,  and  would  have  positively  precluded  any  proceeding 
against  Munroe  growing  out  of  the  answer  thus  given.  In  the  line  of 
the  request  per  the  above  alleged  errors  8  and  9,  was  also  the  following 
leading  up  to  them,  although  it  was  practically  covered  by  what  we  have 
from  the  opinion  of  the  learned  judge  of  the  District  Court: 

"  (13)  The  District  Court  erred  in  refusing  to  make,  without  any  qualifica- 
tion, the  findings  of  fact  asked  for  in  the  defendant's  first  request  for  find- 
ing, namely: 

'*  *At  the  time  of  the  service  of  the  subpoena  referred  to  in  the  above-en- 
titled petition  the  defendant  was  in  New  York  City,  and  the  checks  therein 
set  forth  were  not  In  the  physical  possession  of  the  defendant,  but  were  in 
Paris,  France,  in  the  possession  of  the  banking  copartnership  of  Munroe  & 
Co.,  of  which  the  defendant  was  then  a  partner.* " 

No  observation,  however,  is  required  with  reference  to  assigned  er- 
ror 13;  it  only  leads  up  to  assigned  errors  8  and  9,  and  the  whole 
together  would  have  necessarily  resulted  that  the  court  could  not  com- 
pel Munroe  to  do  what  he  could  not  do  in  his  own  right,  nor  punish 
him  for  contempt  in  neglect  in  reference  thereto.  The  fundamental 
question  involved  is  not  one  of  morals  or  etiquette,  nor  one  whether  the 
court  could  punish  Munroe  for  not  doing  what  he  could  accomplish 
only  with  the  aid  of  favors  from  other  persons ;  it  could  only  punish 
him  for  what  was  io  his  power  or  legal  right  to  do,  and  this,  too,  leads 
directly  to  what  is  the  leading  case  on  this  topic. 

We  refer  to  the  opinion  of  Lord  Ellenborough,  in  Amey  v.  Long,  9 
East,  473,  relating  to  subpoena  duces  tecum,  announced  in  1808,  and  of 
the  highest  authority  in  reference  thereto.  He  was  speaking  the  unan- 
imous opinion  of  the  Court  of  King's  Bench.  Some  things  have  since 
been  broadened  out  in  practice,  but  there  is  nothing  to  show  that 
what  we  now  quote  from  this  opinion,  at  pages  482  and  483,  has  ever 
been  modified  in  practice  or  questioned  in  theory,  namely : 

"As  to  the  first  of  these  objections,  and  which  applies  to  both  counts  of 
the  declaration  equally,  it  appears  to  us  that  the  allegation  *that  the  defend- 
ant could  and  might  In  obedience  to  the  said  subpcena  have  produced  and 
shown  forth  at  the  time  and  place  aforesaid,  at  the  said  trial,  of  the  said 
Issue,  the  said  warrant  mentioned  and  referred  to  in  the  writ  of  subpcena,' 
in  the  plain,  natural,  and  obvious  sense  of  these  words,  imports  an  imme- 
diate physical  ability  to  do  the  thing  required  to  be  done  on  the  part  of  the 
defendant ;  i.  e.,  that  the  defendant  was  able,  by  having  the  warrant  in  his 
own  possession,  to  have  produced  it,  and  not  that,  by  application  to  others 
who  had  the  custody  of  it,  he  could  and  might  have  acquired  the  means,  and 
indirectly  have  become  the  instrument,  of  producing  it.  The  latter  sense  ol 
the  words  is  indeed  so  remote  from  the  ordinary  understanding  of  mankind 
on  such  a  subject,  and  has  so  little  reference  to  the  duty  sought  to  be  enforced, 
viz.,  the  production  of  that  by  the  witness  which  the  witness  could,  in  obedi- 
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ence  to  the  snbpQBna,  personally  produce,  that,  after  yerdict,  it  is  not  to  be 
intended  that  the  judge  at  the  trial  received  proof  of  the  words  in  this  strained 
and  unnatural  sense  of  them.  And  when  it  is  afterwards  said  in  the  count 
that  the  defendant  did  not,  nor  would,  at  the  time  and  place  of  trial,  pro- 
duce the  warrant,  although  solemnly  called  upon  by  the  court  for  that  pur- 
pose, *and,  although  he  had  no  lawful  or  reasonable  excuse  or  impediment  to 
the  contrary,'  it  certainly  excludes  the  case  of  the  warrant  being  in  the  pos- 
session of  another,  and  on  that  account  attainable  only  through  the  means  or 
by  the  delivery  of  such  other  person,  inasmuch  as  the  existence  of  such  cir- 
cumstances, if  they  had  in  fact  existed,  would  have  afforded  *a  lawful  and 
reasonable  excuse  and  impediment  to  the  contrary,*  and  of  course  have  falsi- 
fied the  allegation  upon  which  the  blame  of  nonproductlon  is  rested ;  no  man 
being  obliged,  according  to  any  sense  of  the  effect  of  such  a  subpoena,  to  sue 
and  labor  in  order  to  obtain  the  possession  of  any  instrument  from  another 
for  the  purpose  of  its  production  afterwards  by  himself,  in  obedience  to  the 
subpoena." 

We  lay  emphasis  here  upon  the  words,  "could  and  might  have  pro- 
duced," "imports  an  immediate  physical  ability  to  do  a  thmg  required," 
"by  having  the  warrant  in  his  own  possession,"  "and  not  that  by  appli- 
cation to  others  who  had  the  custody  of  it,"  "which  the  witness  could, 
in  obedience  to  the  subpoena,  personally  produce,"  "excludes  the  case  of 
the  warrant  being  in  the  possession  of  another,"  "and  no  man  being 
obliged  to  sue  and  labor,"  etc.  Of  course,  this  is  not  to  be  taken  too 
literally,  but  it  certainly  applies  to  the  case  of  this  plaintiff  in  error. 
He  could  not  lawfully  be  called  upon  under  a  writ  of  subpoena  duces 
tecum,  to  sue  and  labor  to  the  extent  of  superintending  shipment  of 
papers  from  France  to  the  United  States,  to  have  the  care  and  respon- 
sibility of  them  upon  arrival,  or  of  being  obliged  to  await  the  necessi- 
ties of  Atlantic  navigation,  and  to  assume  all  the  other  incidents  of  an 
importation  of  this  character,  including  the  chance  of  the  time  of  the 
arrival  of  the  documents  and  the  travel  to  and  from  in  connection 
therewith,  merely  for  the  per  diem  of  a  witness  of  perhaps  only  one 
day  attending  court,  and  the  mileage  from  his  place  of  residence  to  the 
place  of  trial. 

We  make  these  observations  because  the  amount  of  responsibility 
and  attention  required  from  the  position  of  the  United  States,  with  ref- 
erence to  importing  documents  from  a  foreign  country,  are  too  great 
to  be  lawfully  demanded  as  the  result  of  a  subpoena  duces  tecum  upon 
an  ordinary  witness;  and  in  doing  this  we  stop  short  of  considering 
whether,  in  any  event,  the  service  of  a  subpoena  can  compel  a  witness 
to  go  outside  of  the  district  of  his  own  residence  for  the  purpose  of 
obtaining  documents,  or  for  any  purpose  except  traveling  to  the  place 
of  judicial  session  for  which  he  is  compensated,  and  especially  whether 
a  subpoena  duces  tecum  can  compel  the  holder  of  documents,  which, 
in  many  cases,  may  be  of  very  great  value,  to  transport  them  from  one 
foreign  country  to  a  domestic  country,  and  especially  across  the  high 
seas,  with  all  the  perils  attaching  thereto.  No  case  can  be  found  which 
justifies  a  proposition  of  that  character.  The  caution  which  the  com- 
mon law  took  in  regard  to  transportation  of  documents  of  value  across 
the  high  seas  is  illustrated  by  what  is  said  in  Bacon's  Abridgement  un- 
der Error  (D)  II.  While,  with  reference  to  a  writ  of  error  from  Par- 
liament to  the  King's  Bench,  the  Chief  Justice  was  required  to  attend 
with  the  original  record,  though  the  same  was  immediately  restored 


Digitized  by 


Google 


IN  BE  BOBfADKA  BB08.  GO.  357 

to  the  King's  Bench,  yet,  on  a  writ  of  error  to  a  judgment  in  the  King's 
Bench  in  Ireland,  only  a  transcript  of  the  record  was  sent  across  the 
channel  by  reason  of  the  dangers  of  the  seas.  This  practice  was  com- 
mented on  by  Lord  Mansfield  in  Vicars  v.  Haydon,  Cowper,  841  and 
843. 

The  judgment  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  in  accordance  with  law. 


(216  Fed.  113) 

In  re  ROMADKA  BROS.  CO. 

FIRST  SAVINGS  &  TRUST  CO.  y.  ROMADKA. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  29,  1914.) 

No.  2046. 

!•  COBPORATIONS    (§   484*)— POWERS— GUABANTT. 

A  corporation  cannot  ordinarily  become  bound  as  an  accommodation 
guarantor,  and  its  naked  promise  as  surety  or  guarantor  with  or  without 
an  independent  consideration  cannot  be  enforced. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  |  1815 ;  Dec. 
Dig.  S  484.*] 

2.  Bankbuptot  (§  341*) — Claim  aqainst  Estate— Liabilitie&— Novation- 

Evidence. 

On  an  application  to  establish  a  claim  against  the  corporation's  estate 
in  bankruptcy  on  a  note  of  certain  of  its  stockholders  guaranteed  by  it,  evi- 
dence held  Insufficient  to  show  a  novation  agreement  or  an  assumption  by 
the  corporation  of  the  Indebtedness  represented  by  the  note,  but  on  the 
contrary,  to  establish  that  the  guaranty  was  made  for  the  mere  accommo- 
dation of  the  stockholders,  and  was  not  based  on  an  Independent  consid- 
eration flowing  to  the  corporation. 

[E:d.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §f  516,  528; 
Dec.  Dig.  §  341.*] 

3.  COBPOBATIONS    (§  484*) — ^POWEBS — INDEBTEDNESS — SUBETT — GUABANTY. 

While  a  corporation  may  bind  Itself  as  surety  or  guarantor  to  perform 
a  contract,  made  for  its  benefit  or  in  the  furtherance  of  an  object  within 
its  corporate  powers  and  purposes,  It  cannot  bind  Itself  for  the  payment 
of  debts  owing  by  its  stockholders  to  third  parties,  wherein  it  had  no  in- 
terest, either  direct  or  collateral,  against  which  guaranty  it  may  properly 
plead  the  defense  of  ultra  vires, 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  fi  1815 :  Dec. 
Dig.  f  484.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin ;  Ferdinand  A.  Geiger,  Judge. 

In  the  matter  of  bankruptcy  proceedings  of  Romadka  Bros.  Com- 
pany. An  order  of  the  referee  rejecting  the  claim  of  the  executors  of 
Charles  P.  Romadka,  deceased,  was  reversed  by  the  District  Court  (206 
Fed.  944),  and  the  First  Savings  &  Trust  Company,  trustee  of  the 
bankrupts,  appeals.  Order  of  District  Court  reversed,  with  directions 
to  disallow  the  claim. 

The  bankrupt  is  a  corporation,  incorporated  under  the  laws  of  Wis- 
consin for  manufacturing  and  other  purposes  specified  in  the  articles, 
and  the  trustee  in  bankruptcy  appeals  from  an  order  of  the  District 

*For  other  cases  see  same  topic  4  8  numbbr  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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Court,  which  reverses  an  order  of  the  referee  therein  and  directs  al- 
lowance against  the  estate  in  bankruptcy  of  the  appellee's  claim  in  suit. 
The  opinion  of  Judge  Geiger  upon  which  the  order  rests,  together  with 
his  recital  of  facts  deemed  material,  is  certified  in  the  transcript  of  rec- 
ord, and  appears  as  well  reported  under  the  title  In  re  Romadka  Bros. 
Co.  (D.  C.)  206  Fed.  944. 

MUler,  Mack  &  FaircWld,  of  Milwaukee,  Wis.  (Samuel  T.  Swansen,  of 
Madison,  Wis.,  and  James  B.  Blake,  of  Milwaukee,  Wis.,  of  counsel),  for  appel- 
lant. John  M.  W.  Pratt,  of  MUwaukee,  Wis.  (Gary,  Upham  &  Black,  of  MU- 
waukee.  Wis.,  of  counsel),  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  The  claim  in  suit  is  a  promissory  note 
for  $30,000,  dated  March  17,  1909,  made  by  five  individual  signers  and 
payable  to  the  decedent,  Charles  P.  Romadka,  bearing  an  indorsement 
thereon  as  follows:  **For  value  received,  we  hereby  guarantee  the 
payment  of  the  within  note  at  maturity,  and  interest  thereon  at  its  re- 
spective maturity" — signed  in  the  name  of  the  bankrupt  corporation, 
by  its  president  and  secretary.  Both  of  the  officers  so  executing  the 
guaranty  are  individual  makers  on  the  face  of  the  note  and  all  the 
makers  are  stockholders  of  the  guarantor  corporation  and  owners  of 
all  its  capital  stock.  Thus  the  prima  facie  import  of  the  contract  is  an 
obligation  of  the  joint  and  several  makers  of  the  note  for  their  individ- 
ual indebtedness,  and  an  undertaking  on  behalf  of  the  corporation  to 
guarantee  payment  thereof. 

[1]  In  this  aspect  of  the  claim,  the  corporation  appears  as  an  ac- 
commodation guarantor  of  the  indebtedness  of  the  makers,  and  the 
doctrine  is  well  settled  that  a  corporation  cannot  ordinarily  become 
bound  for  such  purpose,  so  that  its  naked  promise  as  surety  or  guar- 
antor (with  or  without  independent  consideration)  could  not  be  enforc- 
ed. 3  Cook  on  Corporations  (6th  Ed.)  §  774;  4  Thompson,  Com.  on 
Corporations,  §  5739;  10  Cyc.  1115.  This  doctrine  is  a  mere  exempli- 
fication of  the  established  general  rule  that  the  contractual  powers  of 
a  corporation  are  limited  to  objects  authorized  (either  expressly  or  by 
implication)  in  its  incorporation.  It  is  upheld  in  Wisconsin  (Madison, 
W.  &  M.  Plank  Road  Co.  v.  Watertown  &  P.  Plank  Road  Co.,  7  Wis. 
59;  Kennan  v.  Rundle,  81  Wis.  212,  51  N.  W.  426)  and  by  this  court, 
in  effect,  in  the  case  entitled  In  re  Haas  Co.,  131  Fed.  232,  234,  65  C. 
C.  A.  218. 

We  do  not  understand  the  above  stated  general  doctrine  to  be  con- 
troverted or  questioned  in  the  opinion  of  the  trial  court  directing  allow- 
ance of  the  claim,  nor  in  the  argument  on  behalf  of  the  appellee  in  sup- 
port of  such  allowance,  but  that  the  ruling  in  favor  of  the  claim  is 
predicated  on  other  propositions  which  are  assumed  to  render  that  doc- 
trine either  inappHcable  or  inoperative.  Those  propositions  are :  First 
(as  stated  in  substance  in  the  opinion  filed),  that  the  evidence  proves 
the  transaction  out  of  which  the  note  arose  to  be  in  truth  and  purpose 
an  assumption  by  the  corporation  of  the  indebtedness  of  the  several 
makers  (stockholders),  for  the  benefit  and  purposes  of  the  corpora- 
tion, and  thus  within  its  powers.  Second  (as  further  contended  in  the 
argument  of  counsel),  that  the  evidence  establishes  the  contract  on 
the  part  of  the  corporation,  treated  as  one  of  guaranty :  (1)  To  be  made 
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for  corporate  purposes  within  its  powers ;  and  (2)  in  either  view  of  the 
contract  creates  an  estoppel  against  the  defense  of  ultra  vires. 

[2 J  1.  The  contention  that  the  arrangement  was  not  one  of  accom- 
modation guaranty  of  payment,  but  was  intended  by  all  the  parties  and 
amounted  to  an  assumption  by  the  corporation  of  "the  personal  debt" 
of  the  stockholders  to  the  payee,  is  discussed  and  upheld  in  the  opin- 
ion of  the  trial  court  for  the  allowance.  The  opinion  is  prefaced  with 
a  summary  of  circumstances  in  evidence  which  either  preceded  or  at- 
tended the  execution  of  the  note  in  suit,  whereon  the  ruling  must  rest, 
and  such  statement  (as  reported  206  Fed.  944)  may  be  referred  to  with- 
out repetition  as  an  entirety  in  the  present  opinion.  On  examination 
thereof,  however,  and  as  well  of  the  testimony  preserved  in  the  record, 
we  believe  no  sanction  appears  for  the  above-mentioned  inference 
therefrom  (either  of  law  or  of  fact)  of  a  novation  agreement,  or  as- 
sumption on  the  part  of  the  corporation  of  the  indebtedness  represented 
by  the  note,  irrespective  of  the  question  of  want  of  corporate  power 
to  that  end  reviewed  by  this  court  in  the  case  of  In  re  Haas  Co.,  su- 
pra, involving  like  conditions. 

These  facts  are  settled  and  conceded :  (a)  The  consideration  repre- 
sented by  the  note  was  the  personal  indebtedness  of  the  stockholders 
to  the  payee  when  it  was  executed  by  them  as  makers,  (b)  The  pur- 
ported authorization  of  any  undertaking  on  the  part  of  the  corporation 
thereupon  appears  "from  the  records  of  the  stockholders'  meeting," 
in  substance  reciting  as  follows:  That  "the  president  suggested'*  an 
issue  of  "at  least  $100,000  common  stock  as  collateral  security"  to  be 
held  by  the  payee  with  the  note  signed  by  the  stockholders,  and  such 
"note  to  be  assumed  by  this  company" ;  that  the  payee,  "C.  P.  Romad- 
ka,  who  was  present,  preferred  their  note  and  indorsement" ;  and  that 
a  resolution  was  then  adopted  for  the  note  to  be  executed  by  the  stock- 
holders "and  indorsed  by  this  company  by  its  president  and  secretary, 
Mr.  C.  P.  Romadka  consenting."  (c)  The  note  in  suit  was  thereupon 
signed  by  the  makers,  so  "indorsed"  with  guaranty  of  payment  and  ac- 
cepted by  the  payee.  The  ruling  that  the  corporation  "really  assumed 
the  personal  debt"  of  the  makers,  notwithstanding  the  undoubted  im- 
port of  the  written  contract  otherwise,  rests  on  circumstances  which 
are  the  subject-matter  of  recitals  contained  in  the  above-mentioned 
record  of  the  stockholders*  meeting,  together  with  testimony  as  to 
financial  difficulties  of  the  corporation  and  antecedent  conferences  for 
rehabilitation  thereof.  In  the  opinion  it  is  stated  that  "there  is  con- 
troversy in  the  testimony"  of  various  witnesses  "with  respect  to  the 
precise  consideration  prompting  the  transfer  of  real  estate"  by  the 
stockholders  to  the  corporation  (hereinafter  mentioned),  but  we  believe 
any  differences  in  their  versions  respectively  to  be  immaterial,  and  that 
the  recitals  thereof  as  entered  of  record  at  the  meeting  of  stockholders 
are  both  sufficient  and  controlling  for  all  purposes  of  the  present  issue. 
The  additional  facts  so  relied  upon  may  be  classified  and  stated  as 
follows:  (1)  That  the  corporation  accepted  a  conveyance  from  the 
stockholders  of  their  several  equities  in  certain  real  estate,  in  settle- 
ment of  $64,800,  as  their  personal  indebtedness  to  the  corporation  for 
overdrawn  accounts,  and  "for  the  purpose  of  strengthening  the  assets 
of  the  company,"  thereby  exhausting  all  their  property,  aside  from 
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their  holdings  of  stock  in  the  corporation,  and  that  the  payee  of  the 
note  (as  stated  in  the  opinion)  gave  "his  assent  thereto,"  and  surrender- 
ed certain  of  the  stock  held  by  him  as  collateral  for  the  stockholders' 
indebtedness  to  him.  (2)  That  the  corporation  had  been  for  some  time 
in  financial  difficulties,  with  its  resources  impaired  by  the  above-men- 
tioned overdrafts  and  other  causes,  and  various  plans  for  rehabilitation 
were  under  consideration,  resulting  in  the  adoption  of  a  plan  at  a 
stockholders'  meeting  of  even  date  with  the  note — attended  by  the  payee 
in  an  advisory  capacity  only — to  increase  the  capital  stock  from 
$359,000  to  $500,000,  whereof  $100,000  was  to  be  preferred  stock  and 
placed  on  sale,  and  $400,000  common  stock  to  be  issued  to  the  stock- 
holders in  lieu  of  their  $359,000.  (3)  That  C.  P.  Romadka,  payee  of 
the  note,  who  was  originally  a  principal  stockholder  in  the  corporation, 
had  sold  and  transferred  "his  entire  holdings"  therein  to  the  remaining 
stockholders  (makers  of  the  note)  several  years  before,  but  all  their 
shares  of  stock  were  thereafter  held  by  him  pledged  as  a  collateral  for 
the  purchase  money,  whereof  the  note  in  suit  represents  the  unpaid 
portion,  and  that  in  the  course  of  the  stockholders'  proceedings  above 
mentioned,  the  suggestion  appears  of  record  (as  hereinbefore  quoted) 
for  acceptance  by  such  payee  of  $100,000  of  common  stock  as  collateral 
security,  together  with  his  answer  and  the  ensuing  resolution  above 
stated. 

Laying  aside  the  last  mentioned  "suggestion,"  offered  by  the  presi- 
dent (one  of  the  makers)  at  the  meeting  of  stockholders,  that  the  note 
"be  assumed  by  this  company,"  we  are  advised  of  no  testimony  in  the 
record  which  tends  to  prove  even  an  offer  on  the  part  of  the  corpora- 
tion to  assume  the  indebtedness  of  the  stockholders  to  the  payee,  and 
the  ensuing  rejection  of  that  proposal  plainly  left  it  inoperative,  aside 
from  any  question  of  want  of  consideration  for  such  an  agreement. 
In  reference  to  the  conveyance  made  by  the  stockholders  to  the  corpo- 
ration, the  transaction  is  without  force,  as  we  believe,  for  the  follow- 
ing reasons:  Not  only  was  it  executed  nearly  a  month  prior  to  the 
making  of  the  note  and  for  the  clearly  expressed  purpose  of  satisfying 
the  conceded  indebtedness  of  the  grantors  to  the  grantee  corporation, 
but  the  payee  of  the  note  was  neither  a  party  to  the  conveyance,  nor 
possessed  of  any  interest  in  the  property  conveyed;  and  the  facts 
cited,  that  he  appears  to  have  advised  or  assented  to  the  making  of  such 
conveyance  by  the  stockholders  (his  debtors),  and  that  the  corporation 
accepted  the  grant,  can  neither  create  liability  in  his  favor  against  the 
corporation  for  the  grantors'  indebtedness  to  him,  nor  impute  consid- 
eration therefor. 

We  are  of  opinion,  therefore,  that  the  first  proposition  must  be  over- 
ruled as  unsupported  by  evidence. 

[3]  2.  The  contentions  that  the  evidence  establishes  liability  under 
the  contract,  treated  as  one  of  guaranty  on  the  part  of  the  corporation, 
are  both  untenable,  as  we  believe,  for  like  want  of  supporting  facts. 
Undoubtedly  the  corporation  may  bind  itself  as  surety  or  guarantor 
for  performance  of  a  contract  made  for  its  benefit,  or  in  furtherance 
of  an  object  within  its  corporate  powers  and  purposes  (vide  Winter- 
field  V.  Cream  City  Brewing  Co.,  96  Wis.  239,  242,  71  N.  W.  101), 
but  payment  of  debts  owing  by  its  stockholders  to  third  parties,  where- 
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in  the  corporation  has  no  interest,  direct  or  indirect,  is  plainly  not  for 
its  benefit,  nor  within  its  corporate  objects.  In  re  Haas  Co.,  supra.  As 
before  stated,  the  transfer  of  real  estate  by  the  stockholders  to  the  cor- 
poration were  prior  and  independent  transactions  and  for  an  independ- 
ent consideration,  wherein  the  payee  of  the  note  in  suit  neither  claimed 
nor  had  any  interest ;  and  the  evidence  discloses  no  benefit  granted  to 
or  acquired  by  the  corporation  in  consideration  of  its  guaranty.  The 
further  fact  relied  upon  as  proving  consideration — agreement  by  the 
payee  to  accept  from  the  makers,  as  collateral  security,  $100,000  of 
stock  in  place  of  the  entire  amount  theretofore  pledged — is  without 
force,  for  the  reason  that  it  was  for  the  exclusive  benefit  of  the  makers 
and  the  corporation  had  no  interest  and  acquired  no  benefit  in  such  ar- 
rangement. 

We  believe,  therefore,  that  the  purported  guaranty  indorsed  thereon 
by  its  officers  was  purely  an  accommodation  promise,  not  within  the 
corporate  powers  and  not  binding  as  a  corporate  obligation,  and  that  no 
circtunstances  are  in  evidence  to  estop  the  corporation  "from  invoking 
the  defense  of  ultra  vires." 

The  order  of  the  District  Court  is  reversed,  accordingly,  with  direc- 
tion to  disallow  the  appellee's  claim. 


(216  Fed.  117) 

COPELAND  V.  HORNIK. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    May  8,  1914.) 

No.  1235. 

Husband  awd  Wife   ({  171*) — Mortgage  by  Wife — ^Validity — Scheme  iw 
Fraud  of  Bankruptcy  Act. 

By  an  agreement  between  a  bankrupt  and  a  creditor,  the  creditor 
agreed  to  advance  money  to  effect  a  composition  for  which,  together  with 
his  own  claims  in  full,  he  was  to  be  secured  by  the  bankrupt  llie  cred- 
itor made  certain  advances  for  the  purchase  of  other  claims  against  the 
bankrupt,  and,  by  the  aid  of  the  votes  so  secured,  he  forced  acceptance 
of  the  composition ;  but  the  court  refused  to  confirm  it.  The  wife  of  tho 
bankrupt  executed  a  mortgage  on  her  separate  property  to  secure  the 
amount  agreed  upon  between  the  creditor  and  bankrupt.  It  appeared  that 
she  made  the  mortgage  for  the  general  purpose  of  aiding  her  husband  in 
the  composition,  but  without  knowledge  of  the  fraudulent  means  by  which 
it  was  to  be  brought  about  Held  that,  the  scheme  being  fraudulent,  and 
the  advances  made  pursuant  thereto,  and  not  for  the  benefit  or  advantage 
of  the  mortgagor  who  was  not  a  partiy  thereto,  the  mortgage  as  to  her  was 
wholly  invalid. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife^  Cent  Dig.  §f  351- 
358;  Dec.  Dig.  I  171.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston;  Henry  A.  Middleton  Smith, 
Judge. 

Suit  by  the  trustees  of  H.  C.  Copeland  and  H.  C.  Copeland  and 
Company,  bankrupts,  against  Mrs.  C.  J.  Copeland  and  M.  Hornik. 
Appeal  by  Mrs.  (Copeland  from  a  decree  in  favor  of  Hornik.  Re- 
versed. 

See,  also,  216  Fed.  120,  132  C.  C.  A.  364. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

*For  other  cases  see  same  topic  &  i  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexeii 
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Stanwix  G.  Mayfield,  of  Denmark,  S.  C.  (Mayfield  &  Free,  of  Bam- 
bei^,  S.  C,  on  the  brief),  for  appellant. 

T.  M.  Mordecai,  of  Charleston,  S.  C,  for  appellee. 

WOODS,  Circuit  Judge.  The  complainants  as  trustees  of  the  bank- 
rupts, H.  C.  Copeland  and  H.  C.  Copeland  &  Co.,  on  March  8,  1912, 
filed  their  bill  in  the  District  Court  asking,  among  other  things,  that 
a  mortgage  executed  by  Mrs.  C.  J.  Copeland,  wife  of  the  bankrupt  H. 
C.  Copeland,  to  M.  Hornik,  be  declared  void  and  that  the  tract  of  land 
covered  by  it  containing  175  acres  claimed  by  Mrs.  Copeland  be  ad- 
judged the  property  of  the  bankrupt.  Answers  were  filed  by  the  de- 
fendants raising  several  issues,  among  them  the  answer  of  M.  Hornik 
setting  up  his  mortgage  as  a  valid  lien  on  the  liand,  and  the  answer  of 
Mrs.  Copeland  claiming  the  land  as  her  own,  but  alleging  the  invalidity 
of  the  mortgage  executed  by  her  to  Hornik.  In  the  course  of  the  pro- 
ceedings all  issues  have  disappeared  except  the  contest  between  Hor- 
nik and  Mrs.  Copeland  as  to  the  validity  of  her  mortgage  to  him  and 
of  the  debt  claimed  thereunder.  The  referee  to  whom  the  cause  was 
referred  reported  as  a  conclusion  of  law  that  the  mortgage  was  en- 
tirely invalid.  The  District  Court  held  it  valid  to  the  amount  of  the 
several  sums  actually  advanced  by  Hornik  on  the  faith  of  the  security, 
and  Mrs.  Copeland  appeals. 

The  controversy  depends  on  one  issue  of  fact  which  will  be  made 
evident  by  a  short  statement  of  the  circumstances  under  which  the 
mortgage  was  given.  "  H.  C.  Copeland,  the  bankrupt,  being  desirous  of 
making  a  composition  of  his  debts,  agreed  with  H.  M.  Graham,  an  at- 
torney, that  Graham  should  procure  for  him  $15,500,  and  with  this 
sum  effect  the  composition.  Hornik  made  a  separate  agreement  with 
Copeland  to  "accept  drafts  of  H.  M.  Graham,  attorney  for  H.  C.  Cope- 
land, for  ten  thousand  six  hundred  twenty-five  dollars  ($10,625.00)  in 
payment  of  composition,  including  cost  of  administration  and  accounts 
of  M.  Hornik  &  Co.  and  M.  Hornik's  connectional  firms — includ- 
ing fees  of  the  different  lawyers  representing  the  claims  against  the 
bankrupt's  estate."  Copeland  contracted  to  secure  Hornik  by  mort- 
gages including  a  mortgage  on  the  tract  of  175  acres,  then  supposed  to 
be  his  property.  Afterwards,  when  it  appeared  that  this  land  belong- 
ed to  Mrs.  Copeland,  she  executed  a  mortgage  to  Hornik  conditioned 
for  the  payment  of  "the  full  and  just  sum  of  fifteen  thousand  five  hun- 
dred dollars  as  per  the  terms  of  certain  drafts  drawn  and  to  be  drawn 
by  H.  M.  Graham,  attorney  for  the  said  H.  C.  Copeland,  upon  the  said 
M.  Hornik  &  Co.,  together  with  any  other  amount  of  indebtedness 
that  may  be  by  the  said  H.  C.  Copeland  hereafter  contracted  with  the 
said  M.  Hornik  while  he  holds  this  security  whether  same  be  evi- 
denced by  notes,  drafts,  open  account  or  otherwise,  according  to  the 
terms  as  may  be  agreed."  Hornik  paid  drafts  of  Graham  amounting 
to  $3,760.02. 

By  the  vote  of  Hornik,  representing  his  own  debt  and  the  debts  as- 
signed  to  him  in  consideration  of  drafts  drawn  on  him  by  Graham  in 
favor  of  creditors  of  Copeland,  the  composition  was  carried  at  the 
meeting  of  creditors.    But  the  District  Court  refused  to  confirm  it  on 
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the  ground  that  it  was  contrary  to  the  manifest  intention  of  the  bank- 
ruptcy statute  that  a  creditor  should  force  a  composition  by  voting 
claims  purchased  at  less  than  their  full  value  on  a  promise  from  the 
bankrupt  to  pay  his  original  claim  and  the  assigned  claims  in  full. 

Not  only  was  the  scheme  fraudulent  against  the  creditors  of  the 
bankrupt,  but  it  is  manifest  that  the  acceptance  of  a  security  or  money 
by  any  of  the  parties  to  it,  from  another  person  who  was  trying  to  aid 
in  securing  a  supposed  lawful  composition  in  ignorance  of  the  facts 
which  made  the  scheme  undertaken  unlawful,  would  be  a  fraud  upon 
such  person ;  and  this  for  the  reason  that  the  parties  to  the  unlawful 
scheme  are  chargeable  with  knowledge  that  the  scheme  would  fail  and 
that  the  security  or  money  would  be  wasted. 

It  is  not  disputed  that  the  purpose  of  Mrs.  Copeland  in  giving  the 
mortgage  was  to  get  through  the  composition  and  put  her  bankrupt  hus- 
band on  his  feet.  Hornik  was  fully  apprised  that  this  was  her  purpose, 
and  he  undertook  to  use  the  proceeds  of  the  mortgage  for  that  purpose, 
in  the  illegal  manner  agreed  upon  by  himself,  Copeland,  and  Graham. 
Not  only  is  he  presumed  as  a  matter  of  law  to  know  that  the  scheme 
was  illegal,  but  there  can  be  no  doubt  that  as  an  intelligent  business 
man  he  in  fact  knew  that  it  was  unfair  and  fraudulent,  and  that  it 
would  be  struck  down  unless  the  parties  to  it  concealed  it  from  the 
court.  In  short,  he  accepted  the  mortgage  from  Mrs.  Copeland  and 
paid  out  money  and  charged  it  to  her  on  the  faith  of  the  mortgage,  when 
he  was  chargeable  with  knowledge  that  the  payments  would  avail  noth- 
ing towards  legally  effecting  the  purpose  for  which  he  undertook  to 
use  the  mortgage — the  composition  with  Copeland's  creditors. 

This  brings  us  to  the  vital  issue  of  fact  in  this  phase  of  the  case, 
whether  Mrs.  Copeland  was  a  party  to  the  illegal  scheme  or  atfthorized 
the  mortgage  to  be  used  as  security  for  drafts  drawn  in  carrying  it  out. 
Hornik  could  not  charge  to  Mrs.  Copeland  the  money  uselessly  paid 
out  in  forwarding  the  illegal  scheme  unless  Mrs.  Copeland  made  the 
mortgage  with  knowledge  of  the  facts  which  made  the  scheme  of  com- 
position illegal,  and  thus  authorized  the  useless  disbursement  of  money 
for  her  account.  Further,  since  Hornik  was  a  party  to  the  illegal  con- 
tract looking  to  the  composition  and  was  to  receive  large  profit  from 
it,  as  a  condition  of  putting  the  loss  and  failure  due  to  its  illegality  on 
Mrs.  Copeland,  he  must  assume  the  burden  of  showing  that  she  knew 
of  the  features  of  the  plan  which  would  make  it  abortive  and  with  that 
knowledge  gave  the  mortgage.  The  record  does  not  show  that  he  made 
this  proof.  On  the  contrary,  the  evidence  tends  to  the  conclusion  that 
Mrs.  Copeland  was  an  untutored  woman,  knowing  little  of  the  details 
of  business  affairs ;  that  she  knew  her  husband  was  trying  to  effect  a 
composition  with  his  creditors  and  that  she  gave  the  mortgage  to 
Hornik  to  aid  in  this  purpose ;  that  she  was  assured  by  Graham  when 
she  gave  the  mortgage  that  the  composition  had  gone  through  and  that 
nothing  remained  to  be  done  except  to  procure  the  confirmation  of  the 
judge.  In  all  this  there  was  nothing  to  suggest  to  her  the  facts  con- 
stituting illegality.  She  testified  without  contradiction  that  she  was 
assured  by  Graham  that  the  mortgage  would  be  returned  if  the  con- 
firmation failed  and  that  she  executed  it  with  this  understanding.  Had 
she  known  that  the  mortgage  was  to  be  used  to  buy  up  debts  of  her 
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husband  in  order  to  get  votes  to  carry  the  composition,  she  would  have 
known  it  could  not  be  returned  even  if  the  composition  failed.  It  is 
true  that  Graham  testified  Mrs.  Copeland  knew  "practically  all  the  busi- 
ness transactions  that  we  were  having,"  but  he  gives  no  facts  warrant- 
ing this  expression  of  opinion.  On  the  contrary,  his  account  of  his 
conversations  with  Mrs.  Copeland  indicates  that  she  intended  to  give 
the  mortgage  for  the  l^^l  purpose  of  paying  the  creditors  the  amount 
agreed  on  after  the  composition  had  been  confirmed  by  the  court.  Our 
conclusion  is  that  Hornik  paid  out  the  sums  which  he  seeks  to  charge 
against  Mrs.  Copeland's  mortgage  in  furtherance  of  a  schemie  to  put 
through  a  composition  with  Copeland's  creditors  by  means  which  he 
knew  to  be  illegal  and  ought  to  result  in  failure,  that  he  has  failed  to 
show  that  Mrs.  Copeland  authorized  the  mortgage  to  be  used  in  that 
way,  or  that  she  assented  to  the  illegal  method  adopted  to  bring  about 
the  composition. 

If  it  had  been  shown  that  Mrs.  Copeland  was  a  party  to  the  illegal 
scheme  and  gave  the  mortgage  to  aid  in  carrying  it  through,  it  would 
be  doubtful,  to  say  the  least,  whether  the  bond  and  mortgage  constitut- 
ed such  an  independent  contract  as  to  enable  Hornik  to  recover  on  it. 
Rountree  v.  Ingle,  94  S.  C.  231,  77  S.  E.  931,  45  L.  R.  A.  (N.  S.)  776; 
Railroad  Co.  y.  Durant,  95  U.  S.  576,  24  L.  Ed.  391.  But  it  is  not  nec- 
essary to  decide  that  question. 

It  will  be  observed  the  facts  do  not  make  a  case  of  implied  contract 
by  Mrs.  Copeland,  that  is,  a  contract  implied  by  the  law  to  repay  to 
Hornik  money  expended  by  him  for  her  benefit ;  for  the  debts  pur- 
chased by  him  were  the  debts  of  her  husband  and  not  hers,  and  the 
assignment  of  them  to  Hornik  was  of  no  benefit  to  her. 

For  these  reasons  we  conclude  that  Mrs.  Copeland  owes  Hornik 
nothing  under  the  mortgage,  and  that  it  should  be  canceled. 

Reversed. 


(216  Fed.  120) 

COPELAND  v.  HORNUK. 

In  re  H.  C.  COPELAND  &  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  13,  1914.) 

No.  1207. 

On  petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Proceed- 
ings of  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  South  Carolina,  at  Charleston;  Henry  A-  Middleton  Smith, 
Judge. 

In  the  matter  of  H.  C.  Copeland  &  Co.,  bankrupt.  On  petition  of 
Christian  J.  Copeland  to  revise  an  order  of  the  District  Court  allowing 
the  claim  of  M.  Hornik.    Dismissed. 

See,  also,  216  Fed.  117,  132  C.  C.  A.  361. 

Stanwix  G.  Mayfield,  of  Bamberg,  S.  C.  (Mayfield  &  Free,  of  Bam- 
berg, S.  C,  on  the  brief),  for  petitioner. 

1*.  Moultrie  Mordecai,  of  Charleston,  S.  C,  for  respondent 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges, 

WOODS,  Circuit  Judge.  This  case  was  brought  up  by  both  ap- 
peal and  a  petition  to  superintend  and  revise.     As  there  were  both 
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questions  of    law  and  fact  involved,  the  case  was  decided  upon  the 
appeal.     For  this  reason  this  petition  must  be  dismissed,  with  costs 
against  the  petitioner. 
Dismissed. 


(216  Vea.  121) 

ROBINS  DRY  DOCK  A  REPAIR  CO.  v.  CHERBROUGH. 

(Circuit  CJonrt  of  Appeals,  First  Circuit.    July  10,  1914.    Rehearing  Denied 

August  11,  1914.) 

No.  1048. 

1.  Admiraltt  (I  32*)— District  of  Suit — Suit  in  Admibaltt. 

The  rule  which  practically  prohibits  suits  by  attachment,  by  garnish- 
ment, or  otherwise  in  the  federal  courts  outside  of  the  districts  of  the 
residence  of  the  parties,  has  ordinarily  no  application  to  suits  in  ad- 
miralty. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  Jf  30&-812 ;  Dec. 
Dig.  S  32.*J 

2.  Admiralty  (|  108*)— Appeals— Time  fob  Taking— "Law." 

A  rule  of  the  District  Ck)urt  fixing  the  time  for  the  taking  of  appeals  in 
admiralty  is  not  a  **law"  within  the  meaning  of  the  proviso  of  Act  March 
8,  1891,  c.  517,  §  11,  26  Stat.  829  (U.  S.  Comp.  St  1901,  p.  552),  creating 
the  Circuit  Court  of  Appeals,  which,  after  providing  that  no  appeal  or 
writ  of  error  by  which  any  order,  judgment  or  decree  may  be  reviewed  in 
such  courts  shall  be  taken  or  sued  out  except  within  six  months  after  the 
entry  of  such  order.  Judgment  or  decree,  further  provides  that  "in  all 
cases  in  which  a  lesser  time  is  now  by  law  limited  for  appeals  or  writs  of 
error,  such  limits  of  time  shall  apply  to  appeals  or  writs  of  error  in  such 
cases  taken  to  or  sued  out  from  the  Circuit  Courts  of  Appeals,"  and  not- 
withstanding such  rule  the  time  for  taking  an  appeal  is  governed  by  the 
six  months'  provision. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  ({  727-730,  793 : 
Dec.  Dig.  (  108.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4014-4023; 
vol.  8,  p.  7701.] 

8.  Admiralty  (|  14*) — Jurisdiction — ^Taking  of  Bond  and  Mortoaob  to 
Secitre  Maritimv  Claim. 

Where  a  debt  was  for  material  and  supplies  furnished  to  vessels  and 
cognizable  in  admiralty,  the  right  to  sue  thereon  in  admiralty  was  not 
affected  by  the  taking  of  a  bond  and  mortgage  for  the  same  unless  such 
was  the  express  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent.  Dig.  §{  177-180 ;  Dec. 
Dig.  {  14.*] 

Dodge,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Jas.  M.  Morton,  Jr.,  Judge. 

Suit  in  admiralty  by  the  Robins  Dry  Dock  &  Repair  Company  against 
Fremont  B.  Chesbrough.  Decree  for  respondent,  and  libelant  appeals. 
Reversed. 

Edward  Sandford,  of  New  York  City  (Blodgett,  Jones,  Burnham  & 
Bingham,  of  Boston,  Mass.,  on  the  brief),  for  appellant. 

G.  Philip  Wardner,  of  Boston,  Mass.  (Carver,  Wardner,  Cavanagh 
&  Walker,  of  Boston,  Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

*For  oUier  cases  see  same  topic  ft  S  numbkb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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PUTNAM,  Circuit  Judge.  [1]  This  is  a  libel  in  personam  in  ad- 
miralty by  a  citizen  of  the  state  of  New  York  against  a  citizen  of  the 
state  of  Michigan,  brought  in  the  District  Court  for  the  District  of 
Massachusetts.  It  was  apparently  brought  in  that  district  for  the  pur- 
pose of  attaching  property  which  was  in  that  district,  including  a  gar- 
nishment of  garnishees  residing  there.  This  was  permissible,  because 
the  statutes  limiting  the  jurisdiction  of  the  federal  courts  to  particular 
districts  do  not  always  relate  to  suits  in  admiralty ;  and  the  rule  as  re- 
announced  in  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  31,  33  Sup.  Ct.  694, 
57  L.  Ed.  1053,  May  26,  1913,  which  practically  prohibits  an  attach- 
ment by  garnishee,  or  otherwise,  outside  of  the  districts  of  the  resi- 
dences of  the  parties,  has  ordinarily  no  application  to  suits  in  admiralty, 
and  the  corresponding  order  of  notice  which  is  an  inherent  incident  of 
such  suits  is  not  barred  from  such  proceedings.  No  point  has  been 
made  of  this,  and  the' respondent  appeared  in  the  District  Court  without 
questioning  the  jurisdiction  on  this  account;  but  we  deem  it  proper  to 
make  reference  to  the  exceptional  character  of  this  class  of  suits,  now 
so  fully  settled  by  the  authorities. 

[2]  The  decree  of  the  District  Court  having  dismissed  the  bill,  the 
proponent  below  took  this  appeal,  and  the  respondent  seasonably  moved 
to  dismiss  on  the  ground  that  the  appeal  was  not  taken  in  season. 

The  right  of  appeal  is  given  by  the  eleventh  section  of  the  act  of 
March  3,  1891,  26  Stat.  829,  establishing  this  court.  So  far  as  we  can 
discover,  that  section  still  stands,  with  a  re-enactment  of  the  conclud- 
ing sentence,  which  now  appears  in  section  132  of  the  Code  of  March 
3,  1911,  36  Stat.  1134.  Changes  made  there  are  merely  literal,  and  can 
in  no  way  affect  this  case.  Section  11  provides  that  no  appeal  shall  be 
taken  "except  within  six  months  after  the  entry  of  the  order,  judgment, 
or  decree  sought  to  be  reviewed."    llie  section  provides,  however : 

**That  in  all  cases  in  which  a  lesser  time  is  now  by  law  limited  for  appeals, 
•  •  •  such  limits  of  time  shall  apply  to  appeals  •  •  •  in  such  cases 
taken  to    •     •     •    the  Circuit  Courts"  of  Appeals." 

The  section  further  provides  as  follows : 

"And  all  provisions  of  law  now  in  force  reisrulating  the  methods  and  system 
of  review,  through  appeals,  •  •  •  shall  regulate  the  methods  and  system 
of  appeals  •  •  •  provided  for  in  this  act  in  respect  of  the  Circuit  Courts 
of  Appeals,"  etc. 

The  appellant  claimed  that  the  statute  gave  him  six  months  within 
which  to  appeal,  and  the  appeal  was  taken  within  that  period. 

The  grounds  of  the  motion  seem  to  be  two.  One  is  that  the  terms 
of  the  statute  state  only  the  extreme  limit  within  which  time  an  appeal 
must  be  taken.  The  other  is  that,  inasmuch  as  the  rules  in  this  district 
when  the  statute  establishing  this  court  was  enacted  required  appeals 
in  admiralty  to  be  taken  in  the  District  Court  within  ten  days  from  the 
rendering  of  the  decree,  the  rules  have  the  effect  of  law  as  the  word 
"law'*  is  used  in  section  11  of  the  act  referred  to. 

The  cases  cited  by  the  appellee  from  the  Supreme  Court  give  no  spe- 
cial effect  to  the  proposition  that  a  judge  of  a  court  must  obey  its  rules, 
and  that,  so  far  as  he  is  concerned,  the  rules  generally  have  the  force 
of  law ;   but  there  are  many  cases  in  which  the  court  may  of  its  own 
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motion  waive  the  special  application  of  a  rule,  and,  while  the  decisions 
use  the  expression,  "force  of  law,"  none  cited  by  the  appellee,  and  none 
of  which  we  are  aware,  go  to  the  extent  of  holding  that  any  rules  of 
the  class  referred  to  by  the  appellee  operate  as  "laws"  within  the 
meaning  of  section  11  referred  to. 

The  practice  is  given  as  claimed  by  the  appellant  in  Benedict's  Ad- 
miralty (4th  Ed.  1910)  571,  and  is  directly  sustained  by  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  in  The  City  of  Naples,  69  Fed. 
794,  795,  16  C.  C.  A.  421,  and  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  in  The  New  York,  104  Fed.  561,  565, 44  C.  C.  A.  38.  We 
see  no  reason  why  we  should  not  apply  our  usual  rule  in  following  the 
decisions  of  the  Circuit  Courts  of  Appeals  in  other  circuits,  especially 
in  the  present  case  where  there  is  no  contravening  decision,  and  the  re- 
sults conform  to  our  views.  Iherefore  the  motion  to  dismiss  on  the 
ground  that  the  appeal  was  not  seasonably  taken  has  no  force. 

[3]  The  libel  was  brought  for  material  and  supplies  furnished  to 
three  registered  or  enrolled  steamers.  The  parties  assume  that  these 
supplies  were  furnished  within  the  state  of  New  York ;  but  there  is  no 
allegation  to  that  effect.  It  may  be  inferred  from  the  fact  that  the  ship- 
yard where  the  work  on  the  vessels  was  done,  or  may  be  assumed  to 
have  been  done,  was  in  the  state  of  New  York.  The  parties  also  as- 
sume that  after  some  time  the  accounts  against  the  vessels  were  settled 
by  a  promissory  note.  That  is  an  error,  because  no  promissory  note 
was  given,  but  a  mortgage  containing  an  obligation,  which  mortgage 
was  based  on  the  form  prescribed  by  the  Department  of  Commerce  and 
Labor,  and  was  in  substance  what  is  ordinarily  known  in  New  York 
as  a  "bond  and  mortgage."  We  will  see,  however,  that  there  was  noth- 
ing in  these  errors  or  oversights,  whichever  they  may  be,  which  justi- 
fies the  decree  entered  in  the  District  Court  from  which  this  appeal  is 
taken.    That  decree  was  as  follows : 

**The  libel  in  this  cause  was  entered  at  the  September  term,  1912,  of  this 
court,  and,  upon  consideration  thereof,  It  is  now,  to  wit,  June  27, 1913,  ordered, 
adjudged,  and  decreed  that  the  libel  do  stand  dismissed  for  want  of  jurisdic- 
tion, without  a  hearing  on  the  merits  of  the  case,  and  without  costs  to  either 
party." 

The  ground  of  dismissal  is  not  stated  in  the  decree,  except  that  it  was 
for  want  of  jurisdiction.  Neither  was  there  any  formal  opinion  ex- 
plaining the  views  of  the  court  as  to  the  want  of  jurisdiction,  or  any- 
thing said  by  which  they  can  be  definitely  ascertained.  It  was  expressly 
stated,  however,  that  the  dismissal  was  without  a  hearing  on  the  merits. 
It  also  will  be  assumed  that  the  ground  for  dismissal  was  not  the  want 
of  jurisdiction  of  that  class  which  would  take  the  case  directly  to  the 
Supreme  Court.  No  doubt  it  was  because  the  learned  judge  of  the 
District  Court  thought  that  the  original  accounts  for  supplies  and  labor 
had  been  merged  in  an  obligation  under  seal  over  which  the  courts  of 
common  law  alone  had  jurisdiction. 

It  seems  that,  after  many  dealings  in  partial  adjustment  pro  and  con, 
Chesbrough,  who  was  libeled  on  account  of  what  was  furnished  the 
vessels;  alleging  him  to  be  sole  owner,  gave  the  plaintiff  an  instrument 
under  seal  by  which  he  bound  himself  in  the  sum  of  $15,000,  and  mort- 
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gaged  one  of  the  vessels  referred  to  as  security  for  that  obligation. 
This  has  been  spoken  of  between  the  parties  as  a  note,  but  was  really  a 
covenant  under  seal  for  the  payment  of  the  $15,000.  The  respondent 
below,  now  the  appellee,  insists  that  the  libel  was  brought  on  the  mort- 
gage, using  such  expressions  as  these : 

*The  libel,  as  the  appellee  contends,  seeks  to  recover  tbe  balance  due  on  a 
mortgage  given  on  November  13,  1911." 

It  also  alleges  that : 

'The  libel  cannot  be  considered  a  suit  on  the  Indebtedness  on  account  of 
which  the  mortgage  was  originally  given." 

Also  it  says  that : 

"It  would  seem  clear  on  the  foce  of  the  record  that  this  Is  a  suit  to  recover 
a  balance  due  on  a  mortgage,  and  therefore  is  not  within  the  admiralty  juris- 
diction of  the  District  Court." 

Also  it  says : 

'The  fact  that  the  claim  for  which  the  mortgage  was  given  was  enforceable 
in  the  admiralty,  if  such  is  the  fact,  would  not  give  the  admiralty  court  Juris- 
diction of  a  suit  on  the  mortgage." 

The  fact,  however,  is  that  the  libel  commences  as  follows : 

"On  the  thirteenth  day  of  November,  1911,  the  respondent  was  indebted  to 
the  Ubelant  in  the  sum  of  $15,000,  for  certain  repairs  made  and  certain  sup- 
plies furnished,  at  the  request  of  the  respondent,  to  the  steamers  Kennebec 
and  Kanawha  and  to  the  steamer  Felix  Carbray,  which  last-mentioned  vessel 
was  then  owned  by  the  said  respondent" 

The  libel  then  follows  with  the  allegation  that,  to  secure  the  payment 
of  this  amount,  the  respondent  mortgaged  the  steamer  to  the  libelant 
for  the  sum  of  $15,000,  and  it  then  proceeds  with  a  long  story,  show- 
ing how  the  balance  due,  as  shown  by  the  mortgage,  became  reduced  to 
the  sum  of  $7,388.04,  and  interest.  It  also  alleges  that  "all  and  singular 
the  premises  are  true  and  within  the  admiralty  and  maritime  jurisdic- 
tion of  this  honorable  court,"  and  prays  the  court  "to  decree  payment 
of  the  sum  due  as  aforesaid,"  meaning,  of  course,  the  balance  of  the 
original  debt  secured  by  the  bond  and  mortgage  which  had  not  been 
paid. 

Therefore,  what  we  have  before  us  is  a  libel  for  the  recovery  of  the 
balance  of  a  sum  incurred  for  the  repairs  and  supplies  to  mercantile 
steamers,  and  secured  by  the  bond  and  mortgage  aforesaid.  We  may 
add  that,  if  the  original  obligation  for  the  payment  for  the  labor  and 
supplies  furnished  the  vessels  had  taken  the  form  of  an  instrument  un- 
der seal,  admiralty,  which  is  international  and  universal,  would  have 
taken  no  cognizance  of  the  peculiar  form  of  the  obligation  in  this  re- 
spect. 

There  is  much  discussion  by  the  parties  with  reference  to  the  effect 
of  the  taking  of  a  promissory  note  for  a  debt  in  accordance  with  the 
law  of  the  state  of  New  York,  where  undoubtedly  these  transactions 
occurred,  as  both  parties  concede,  although  not  clearly  stated  in  the 
pleadings.  In  these  respects,  and  in  some  other  respects,  the  libel  was 
apparently  hastily  drawn  in  order  to  secure  an  attachment,  and  needed 
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to  be  amended  in. several  particulars;  but  that  is  not  a  ground  for  dis- 
missal for  want  of  jurisdiction,  even  if  it  might  now  have  been  a  ground 
for  dismissal  with  or  without  leave  given  to  the  District  Court  to  per- 
mit amendments.  The  dismissal  ordered,  and  a  dismissal  for  want  of 
proper  detailed  allegations,  are  two  very  different  things ;  so  much  so 
that  one  cannot  take  the  place  of  the  other ;  and  on  this  record  we  have 
nothing  to  lay  out  now  except  the  question  of  want  of  jurisdiction  on 
the  part  of  the  District  Court. 

The  parties  seem  to  understand,  and  it  is  no  doubt  the  fact,  that  this 
dismissal  was  based  on  the  proposition  that  the  original  claim  or  claims 
were  merged  in  the  bond  and  mortgage  given  as  we  have  said ;  so  that 
the  original  claim  or  claims  were  wiped  out  of  existence,  and  nothing 
was  left  except  a  bond  for  which  there  was  no  relief  unless  at  common 
law.  It  is  settled,  however,  by  sound  reason,  and  by  long  practice  and 
acquiescence,  that  any  debt  to  which  a  lien  or  a  special  ground  of  relief 
is  attached  is  not  discharged  so  far  as  the  lien  or  special  ground  of  re- 
lief is  concerned  by  a  renewal,  or  any  number  of  renewals,  unless  there 
is  something  of  a  peculiar  nature  which  showed  that  what  was  done 
was  intended  to  absolutely  merge  the  original  debt.  Nothing  of  that 
sort  appears  here ;  only  the  usual  acknowledgment  of  satisfaction  by 
reason  of  the  new  security  being  obtained.  Independently  of  the  ques- 
tion of  the  effect  of  taking  a  promissory  note,  which  in  Massachusetts 
and  Maine  is  regarded  as  a  discharge  of  the  original  debt  prima  facie, 
while  in  New  York  it  is  not  regarded  as  such  a  discharge,  the  rule  is 
universally  applicable,  for  example,  that  the  taking  of  a  new  obligation 
does  not  necessarily  discharge  the  original  debt  without  an  especial  in- 
tention on  the  part  of  the  parties  that  it  should  do  so.  A  debt  secured 
by  a  mortgage,  even  in  either  the  States  of  Massachusetts  or  Maine, 
may  be  renewed  ad  libitum  without  loss  of  a  lien  on  the  property  cov- 
ered by  a  mortgage ;  and  it  is  the  universal  rule  in  admiralty  that  the 
taking  of  a  new  obligation,  even  a  mortgage,  does  not  discharge  a  lien 
on  the  property  on  which  the  mortgage  is  made,  and  never  affects  any 
privilege  of  relief  in  admiralty  which  attached  to  the  original  debt. 
Consequently,  there  is  nothing  in  this  record  which  shows  that  the  libel- 
ant ever  lost  the  right  to  proceed  in  admiralty  which  originally  per- 
tained to  him. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  remitted 
to  that  court  for  further  proceedings  not  inconsistent  with  this  opinion ; 
and  the  appellant  recovers  his  costs  of  appeal. 

DODGE,  Circuit  Judge  (dissenting).  I  do  not  think  the  libel  can  be 
fairly  construed  as  asserting  any  claim  other  than  for  the  balance  due 
upon  the  mortgage.  The  District  Court  found,  in  effect,  after  hearing 
the  witnesses,  that  the  promise  to  pay  set  forth  in  and  secured  by  the 
mortgage  had  been  accepted  in  satisfaction  of  the  pre-existing  claim  for 
repairs  and  supplies ;  and  I  am  unable  to  find  in  the  record  sufficient 
ground  for  holding  that  this  finding  was  wrong.  I  am  therefore  obliged 
to  dissent  from  the  result  reached  by  the  court 
132  C.C^— 24 
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(216  Fed.  126) 

UNITED  STATES  v.  MACKEY  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  29,  1914.) 

No.  4093. 

1.  Indians  (|  27*) — ^Lands — Quieting  Title — Pleading — ^Dismissal  of  Bill 

ON  Motion. 

A  bill  by  the  United  States  to  quiet  title  to  lands  alleged  to  be  unal- 
lotted lands  of  the  Creek  Nation  of  Indians  held  erroneously  dismissed 
on  the  ground  that  the  Creek  Nation  had  no  title,  on  a  demurrer  treated 
as  a  motion  to  dismiss. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §{  19,  20 ;  Dec.  Dig. 
{  27.*] 

2.  Equity  (|  241*) — Pleading — Dismissal  of  Bill  on  Motion. 

To  authorize  a  court  to  sustain  a  demurrer  to  a  bill  by  reason  of  mat- 
ters of  which  it  takes  judicial  notice  requires  a  very  clear  case. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  |  515 ;  Dec.  Dig.  { 
241.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  by  the  United  States  against  Phillip  Mackey,  Mary  Mackey, 
Lovely  Mackey,  for  himself  and  as  guardian  of  Phillip  Mackey  and 
Mary  Mackey,  minors,  Cyrus  S.  Avery,  the  Waterside  Oil  &  Gas 
Company,  the  Gypsy  Oil  Company,  the  Texas  Company  (sued  as  the 
Texas  Pipe  Line  Company),  the  Gladys  Belle  Oil  Company,  Charles 
Stunkard,  Walter  Stunkard,  the  Pollard-Hagan  Oil  Company,  and  the 
State  of  Oklahoma.  Decree  for  defendants,  and  the  United  States 
appeals.    Reversed. 

For  opinion  below,  see  214  Fed.  137.  See,  also,  Gladys  Belle  Oil  Co. 
V.  Mackey,  216  Fed.  129,  132  C.  C.  A.  373. 

C.  C.  Herndon,  of  Muskogee,  Okl.  (D.  H.  Linebaugh,  of  Muskogee, 
Okl.,  on  the  brief),  for  the  United  States. 

John  B.  Campbell  and  George  W.  P.  Brown,  both  of  Muskogee, 
Okl.  (Wm.  O.  Beall  and  R.  Emmett  Stewart,  both  of  Muskogee,  Okl., 
on  the  brief),  for  appellees  Cyrus  S.  Avery,  Waterside  Oil  &  Gas 
Co.,  Phillip  Mackey,  Mary  Mackey,  and  Lovely  Mackey. 

W.  A.  Ledbetter  and  B.  F.  Burwell,  both  of  Oklahoma  City,  Okl. 
(Ledbetter,  Stuart  &  Bell  and  Burwell,  Crockett  &  Johnson,  all  of 
Oklahoma  City,  Okl.,  on  the  brief),  for  appellee  Pollard-Hagan  Oil 
Co. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

GARLAND,  Circuit  Judge.  [1]  The  bill  in  this  case  was  filed  by 
the  United  States  to  quiet  the  title  to  a  certain  parcel  of  land  in  Tulsa 
county,  Okl.  The  Waterside  Oil  &  Gas  Company,  the  Texas  Pipe 
Line  Company,  the  Pollard-Hagan  Oil  Company,  and  Lovely  Mackey, 
individually,  and  as  guardian  of  Phillip  Mackey  and  Mary  Mackey, 
filed  demurrers  to  the  bill,  which  when  heard  by  the  trial  court  were 
treated  as  motions  to  dismiss  under  the  new  equity  rules  and  the 

*For  other  casei  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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motions  were  granted.  The  United  States  appeals  from  the  decree  dis- 
missing the  bill.  We  may  properly  say  by  way  of  premise  that  it 
would  be  unfortunate  if  the  court  should  be  compelled  to  decide  the 
grave  and  important  questions  arising  in  this  litigation,  upon  a  mere 
motion  to  dismiss  the  bill  and  without  the  full  presentation  of  the  facts 
by  way  of  lawful  evidence.  The  demurrer  treated  as  a  motion  to  dis- 
miss, admitted  all  allegations  in  the  bill  that  were  well  pleaded.  The 
bill,  after  stating  the  facts  showing  the  right  of  the  United  States  to 
maintain  the  same  for  the  benefit  of  the  Creek  Nation,  alleged : 

**Tliat  at  all  times  hereinafter  mentioned,  the  foUowing  described  real  prop- 
erty has  been  and  is  now  a  portion  o^  the  unaUotted  lands  of  the  said  Creek 
Nation  of  Indians  in  Oklahoma,  situated  in  Tulsa  county  in  said  state,  to  wit: 
That  portion  of  section  18,  township  18  north,  range  13  east,  beginning  at  the 
northwest  comer  of  lot  1  of  section  18,  township  18  north,  range  13  east,  the 
same  being  a  point  at  the  intersection  of  the  meander  line  of  the  north  bank 
of  the  Arkansas  river  with  the  section  line  of  between  sections  7  and  18  of 
said  township  18  north,  range  13  east,  and  running  thence  south  20  degrees 
east  660  feet ;  thence  south  32  degrees  15  min.  east  3,102  feet ;  thence  south 
42  degrees  east  459.4  feet  to  the  point  at  the  intersection  of  the  meander  Une 
of  the  north  bank  of  the  Arkansas  river  with  the  section  line  between  sec- 
tions 17  and  18  of  said  township  18  north,  range  13  east;  thence  west  1,108 
feet  to  a  point  at  the  low- water  mark  of  the  north  bank  of  said  Arkansas 
river;  thence  north  50  degrees  30  min.  west  300  feet  along  the  low-water 
mark  of  the  north  bank  of  said  Arkansas  river;  thence  north  19  degrees  45 
minutes  west  1,209  feet  along  the  low- water  mark  of  the  north  bank  of  the  said 
Arkansas  river;  thence  north  50  degrees  30  minute  west  469  feet  along  the 
low-water  mark  of  the  north  bank  of  said  Arkansas  river;  thence  north  21 
degrees  west  850  feet  along  the  low- water  mark  on  the  north  bank  of  said 
Arkansas  rjver ;  thence  north  63  degrees  30  minutes  west  354  feet  alonj?  the 
low-water  mark  on  the  north  bank  of  said  Arkansas  river;  thence  north  65 
degrees  30  minutes  west  184  feet  along  the  low-water  mark  of  the  north  bank 
of  said  Arkansas  river;  thence  north  32  degrees  45  minutes  west  959  feet 
along  the  low- water  mark  on  the  north  bank  of  said  Arkansas  river ;  thence 
north  89  degrees  61  minutes  east  1,450  feet  to  the  point  of  beginning,  contain- 
ing 84.41  acres* — a  surveyor's  plat  of  which  said  land,  showing  the  same  in 
green,  is  hereto  attached,  marked  'Exhibit  A'  and  made  a  part  of  this  bill; 
that  said  above  tract  of  unallotted  land  lies  in  said  section  18,  township  18 
north,  range  13  east,  between  the  meander  line  on  the  north  bank  of  the  said 
Arkansas  river  and  the  low-water  mark  on  the  north  bank  of  said  Arkansas 
river,  and  was  not  surveyed  or  allotted  as  a  part  of  the  tribal  lands  of  said 
Creek  Nation  of  Indians  which  were  to  be  surveyed  and  allotted  in  severalty 
to  the  several  members  of  said  tribe  or  nation  of- Indians  under  the  acts  of 
Congress  above  referred  to' ;  and  that  no  citizen  of  said  Creek  Nation  of  In- 
dians has  the  absolute  right  to  the  fee-simple  title  to  said  land  or  any  part 
thereof  but  that  the  same  is  owned  in  common  by  all  of  the  citizens  of  said 
Creek  Nation  of  Indians  and  is,  therefore,  a  part  of  the  tribal  lands  belong- 
ing to  said  nation  under  the  supervision  and  control  of  the  United  States  by 
virtue  of  the  acts  of  Congress  above  referred  to.  That  the  above-described 
tract  of  lands  is  situated  in  the  oil  and  natural  gas  belt  of  the  said  Creek  Na- 
tion of  Indians  and  is  of  great  value  chiefly  because  of  the  deposits  of  oil  and 
gas  under  the  same." 

The  remainder  of  the  bill  is  devoted  to  setting  forth  the  pretended 
claims  of  the  several  defendants  in  and  to  the  land  in  question.  The 
United  States  was  not  obliged  to  deraign  the  title  of  the  Creek  Nation 
in  its  bill,  but  could  allege  the  ultimate  fact  of  ownership  without  more. 
The  demurrers  treated  as  motions  to  dismiss,  admitted  the  allegation 
as  to  ownership  in  paragraph  three  above  quoted.  Notwithstanding 
this,  the  court  dismissed  the  bill  for  the  reason  that  the  Creek  Nation 
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had  no  title  to  the  land  in  controversy.  As  the  only  record  before  the 
court  was  the  demurrers,  and  the  bill,  it  is  difficult  to  see  how  this  result 
could  be  brought  about.  The  United  States  has  never  at  any  time  had 
an  opportunity  to  show  by  evidence  that  the  allegations  contained  in 
paragraph  3  of  the  bill  were  true.  On  the  contrary,  they  have  been 
turned  out  of  court  by  a  finding  that  the  Creek  Nation  had  no  right  or 
interest  in  the  land,  and  this  not  upon  any  showing  of  the  United  States, 
but  upon  a  case  gathered  from  the  world  at  large.  All  the  demurrers, 
except  that  of  the  Pollard-Hagan  Oil  Company,  were  simply  demur- 
rers for  want  of  equity.  The  Pollard-Hagan  Oil  Company  filed  a 
speaking  demurrer.  The  demurrer,  after  stating  that  the  bill  did  not 
state  any  matter  of  equity  entitling  the  plaintiff  to  the  relief  prayfed  for, 
adds  the  following  language : 

"And  this  defendant  says  that  it  anpears  from  the  said  bUl  of  complaint 
that  neither  the  plaintiff,  the  United  States  of  America,  nor  the  Muskogee  or 
Creels  Nation,  or  Tribe  of  Indians,  has  any  interest,  whatever,  in  the  land  in 
controversy  herein  for  the  reason  that  said  land  is  described  as  being  below 
the  high-water  mark  on  and  adjacent  to  the  banks  of  the  Arkansas  river, 
which  river  is  a  navigable  stream  under  the  laws  of  the  United  States.  And 
this  defendant  avers  that  under  the  allegations  in  said  bill  it  appears  that 
the  land  in  controversy  is  in  the  state  of  Oklahoma.  And  the  defendant  be- 
ing the  lessee  of  the  state  of  Oklahoma  is  entitled  to  recover  said  land." 

Of  course,  this  language  of  the  demurrer  proved  nothing  and  for 
the  purposes  of  decision  could  have  had  no  effect. 

Counsel  for  the  Pollard-Hagan  Oil  Company,  in  their  brief,  concede 
that  the  validity  of  its  oil  and  gas  lease  depends  upon  the  fact  as  to 
whether  the  Arkansas  river  is  navigable.  Counsel  for  Cyrus  S.  Avery, 
the  Waterside  Oil  &  Gas  Company,  and  the  Mackeys,  assume  that  the 
Arkansas  river  is  navigable.  There  is  nothing  said  in  the  bill  of  the 
United  States  as  to  whether  it  is  navigable  or  not.  Counsel  attempt 
to  draw  certain  inferences  from  the  language  used  in  paragraph  3; 
but,  if  the  navigability  of  the  Arkansas  river  is  as  important  as  de- 
fendants seem  to  claim,  the  fact  ought  not  to  be  established  by  infer- 
ences drawn  from  a  strained  construction  of  the  language  of  the  bill. 
Counsel  for  Cyrus  S.  Avery,  the  Waterside  Oil  &  Gas  Company,  and 
the  Mackeys  say  in  their  brief : 

"As  the  record  stands,  there  is  more  or  less  merit  in  the  contention  of  the 
government  that  the  demurrers,  which  were  treated  as  motions  to  dismiss  be- 
low, should  have  been  denied." 

But  they  say  that  at  the  argument  in  the  court  below  the  question 
whether  the  Creek  Nation  owned  the  bed  of  the  Arkansas  river  was 
conceded  to  be  the  only  question  at  issue,  and  the  case  was  argued  and 
disposed  of  on  that  theory.  If  there  was  any  agreement  as  to  the 
facts,  it  is  unfortunate  that  it  was  not  reduced  to  writing  and  made  a 
part  of  the  record,  as  we  certainly  cannot  consider  anything  but  the 
record  as  it  stands. 

[2]  Voluminous  documents  are  presented  in  the  brief  of  counsel  for 
the  Pollard-Hagan  Oil  Company  of  which  it  is  claimed  the  court  be- 
low and  this  court  may  take  judicial  notice.  We  apprehend,  however, 
tliat,  in  order  to  enable  the  court  to  sustain  a  demurrer  to  a  bill  by  rea- 
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son  of  matters  of  which  it  took  judicial  notice,  it  would  require  a 
very  clear  case,  and  we  are  not  satisfied  that  this  is  such  a  case. 

We  think  we  cannot  do  otherwise  than  reverse  the  decree  of  dis- 
missal and  remand  the  case  with  instructions  to  the  trial  court  to  deny 
the  motions  to  dismiss  and  allow  the  defendants  to  answer  if  they 
shall  be  so  advised. 

And  it  is  so  ordered. 


(216  Fed.  129) 

,  GLADYS  BELLE  OIL  CO.  et  al.  v.  MACKEY  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  29,  1914.) 

No.  4037. 

Appeal  and  Error  (J  78*) — ^Decisions  Reviewable — "Final  Decree.*' 

A  decree  of  a  District  Court  dismissing  a  cross-bill  as  to  one  issue 
raised  thereby  on  demurrer,  treated  as  a  motion  to  dismiss,  by  one  only 
of  a  number  of  defendants,  but  giving  all  defendants  thereto  leave  to 
answer  and  retaining  the  case  as  to  the  cross-bill  for  further  proceedings, 
is  not  a  '*final  decree"  from  which  an  appeal  by  the  cross-complainant 
win  lie  to  the  Circuit  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  426, 
434,  464-477,  480,  481 ;   Dec.  Dig:  {  78.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2774-2798; 
vol.  8,  p.  7663. 

Finality  of  judgments  and  decrees  for  purpose  of  review,  see  notes  to 
Brush  Electric  Co.  v.  Electric  Imp.  Co.  of  San  Jose,  2  C.  C.  A.  379 ;  Cen- 
tral Trust  Co.  of  New  York  v.  Madden,  17  C.  C.  A.  238 ;  Prescott  &  A. 
C.  Ry.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  28  C.  C.  A.  482.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  by  the  United  States  against  Phillip  Mackey,  Mary  Mackey, 
Lovely  Mackey,  for  himself  and  as  guardian  of  Phillip  Mackey  and 
Mary  Mackey,  minors,  Cyrus  S.  Avery,  the  Waterside  Oil  &  Gas 
Company,  the  Gypsy  Oil  Company,  the  Texas  Company  (sued  as  the 
Texas  Pipe  Line  Company),  the  Gladys  Belle  Oil  Company,  Charles 
Stunkard,  Walter  Stunkard,  the  Pollard-Hagan  Oil  Company,  and  the 
State  of  Oklahoma.  From  a  decree  (214  Fed.  137),  sustaining  in  part 
a  motion  by  defendant  Pollard-Hagan  Oil  Company  to  dismiss  their 
cross-bill,  defendants  Gladys  Belle  Oil  Company,  Gypsy  Oil  Company, 
Charles  Stunkard,  and  Walter  Stunkard  appeal.    Appeal  dismissed. 

See,  also,  United  States  v.  Mackey,  216  Fed.  126,  132  C.  C.  A.  370. 

James  B.  Diggs,  of  Tulsa,  Okl.  (F.  C.  Proctor  and  D.  Edv^rard  Greer, 
both  of  Beaumont,  Tex.,  and  Henry  McGraw,  of  Tulsa,  Okl.,  on  the 
brief),  for  appellants  Gladys  Belle  Oil  Co.,  Gypsy  Oil  Co.,  Charles 
Stunkard,  and  Walter  Stunkard. 

John  B.  Campbell,  of  Muskogee,  Okl.  (Campbell  &  Beall,  of  Mus- 
kogee, Okl.,  on  the  brief),  for  appellees  Cyrus  S.  Avery  and  the  Water- 
side Oil  &  Gas  Co. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

*For  other  cases  see  same  topic  A  S  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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GARLAND,  Circuit  Judge.  The  bill  in  this  case  was  filed  by  the 
United  States  to  quiet  the  title  to  a  parcel  of  land  in  Tulsa  county, 
Okl.  Appellants,  having  been  made  defendants  therein,  filed  an  answer 
and  also  a  cross-bill,  making  the  United  States  and  certain  codefend- 
ants  in  the  original  suit,  defendants  therein. 

The  Pollard-Hagan  Oil  Company,  Cyrus  S.  Avery,  and  the  Water- 
side Oil  &  Gas  Company  demurred  to  the  cross-bill.  The  United  States 
answered  the  same.  On  July  19,  1913,  the  demurrers  of  Avery,  and 
the  Waterside  Oil  &  Gas  Company,  having  been  brought  on  for  hear- 
ing, were  treated  as  motions  to  dismiss  under  the  new  equity  rules  and 
overruled.  The  demurrer  of  the  Pollard-Hagan  Oil  Company,  treated 
in  the  same  way,  was  sustained  "in  so  far  as  said  cross-complaint 
claims  and  asserts  any  right,  title,  or  interest  in  and  to  the  land  de- 
scribed therein  which  lies  below  the  high-water  mark  in  the  Arkansas 
river,"  and  the  cross-complaint  in  the  particular  mentioned  was  dis- 
missed. The  Waterside  Oil  &  Gas  Company,  Avery,  and  the  Pollard- 
Hagan  Oil  Company,  were  given  15  days  to  answer  the  cross-bill.  It 
was  also  provided  in  the  decree  appealed  from : 

"It  further  appearing  to  the  court  that  there  are  certain  answers,  Issues, 
and  actions  arising  between  and  among  the  defendants  herein  of  which  the 
court  has  jurisdiction  and  which  ought  to  be  determined,  and  said  cause  is 
retained  on  the  docket  for  such  ether  and  further  orders,  judgments,  and  de- 
crees as  may  be  found  to  be  proper." 

The  proceedings  in  the  court  below,  as  above  detailed,  left  the  cross- 
bill pending  with  the  right  of  the  Pollard-Hagan  Oil  Company,  Cyrus 
S.  Avery,  and  the  Waterside  Oil  &  Gas  Company  to  answer  the  cross- 
bill within  15  days;  the  United  States  having  already  answered  the 
same.  Appellants  have  appealed  from  so  much  of  the  decree  of  the 
court  as  dismissed  a  portion  of  their  cross-bill.  We  think  it  clearly 
appears  from  the  face  of  the  record  that  we  have  no  jurisdiction  to 
hear  the  appeal,  and,  such  being  the  case,  it  is  our  plain  duty  to  notice 
our  want  of  jurisdiction  even  though  counsel  for  appellees  make  no 
objection  upon  this  ground.  The  act  of  Congress  creating  this  court 
(Act  March  3,  1891,  c.  517,  26  Stat.  826  [U.  S.  Comp.  St.  1901,  p. 
547])  confers  on  it  appellate  jurisdiction  to  review,  by  appeal  or  writ 
of  error,  final  decisions  of  the  District  Courts  in  the  class  of  cases  to 
which  this  appellate  jurisdiction  extends.  The  only  exceptions  to  this 
rule  are  appeals  relating  to  orders  granting  or  continuing  an  injunction 
or  appointing  receivers.  In  Robinson  v.  Belt,  56  Fed.  328,  5  C.  C.  A. 
521,  this  court  said: 

"A  final  judgment  or  decree,  within  the  meaning  of  the  act  regulating  ap- 
peals to  this  court.  Is  one  that  terminates  the  litigation  on  the  merits,  so  that 
In  case  of  affirmance  the  court  below  wUl  have  nothing  to  do  but  to  execute 
the  judgment  or  decree  It  originally  rendered.  Bostwick  v.  Brlnkerhoff,  106 
U.  S.  3,  1  Sup.  Ct  15  [27  L.  Ed.  73] ;  Grant  v.  Insurance  CJo.,  106  U.  S.  429, 
1  Sup.  Ct  414  [27  L.  Ed.  237] ;  St  Louis,  I.  M.  &  S.  R.  CJo.  v.  Southern  Exp. 
Co.,  108  U.  S.  24,  2  Sup.  Ct.  Rep.  6  [27  L.  Ed.  638] ;  Ex  parte  Norton,  108  U. 
S.  237,  2  Sup.  Ct  Rep.  490  [27  U  Ed.  709].'* 

Counsel  for  appellants  in  their  brief  on  the  merits  after  stating  the 
propositions  of  law  involved  say : 
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"If  either  of  the  above  propositions  be  a  correct  statement  of  the  law,  ap- 
plicable to  this  cause,  it  is  evident  that  the  trial  court  erred  in  sustaining  the 
demurrer  to  the  cross-bill  in  part,  and  such  decree  must  be  set  aside,  the  de- 
murrer overruled,  and  this  cause  remanded  with  directions  to  proceed  with 
the  further  hearing  thereof." 

We  think  it  clearly  appears  that  the  decision  appealed  from,  so  far 
as  it  relates  to  appellants,  was  not  a  final  decision.  The  cross-bill  itself 
was  not  dismissed.  The  decree  only  disposed  of  a  part  of  the  issues 
made  therein,  and  these  only  in  favor  of  one  defendant.  The  defend- 
ants who  demurred,  including  the  Pollard-Hagan  Oil  Company,  were 
given  the  right  to  answer  the  cross-bill  within  15  days,  and  the  court, 
as  above  stated,  retained  the  case  as  to  the  cross-bill  for  further  pro- 
ceedings. See  U.  S.  v.  Phillip  Mackey  et  al..  216  Fed.  126,  132  C.  C. 
A.  370,  just  decided. 

Appeal  dismissed. 


<216  Fed.  131) 

MILLER  et  al.  v.  HAMILTON  et  al. 

(CJircuit  Court  of  Appeals,  Eighth  Circuit    July  13,  1914.) 

No.  3985. 

1.  EviDBNCE  ((  399*) — ^Paeol  Evidence  Affecting  Wbiting — ^Vabtino  Con- 

TBACT  FOR  CONSTBUCTION   OF   SeWER. 

Where  a  contract  by  plaintlrts  to  tumish  the  material  and  construct  cer- 
tain sewer  lines  expressly  specified  the  amount  of  work  to  be  done  and 
material  to  be  furnished,  parol  evidence,  offered  by  defendant,  that  a 
larger  amount  of  work  and  material  than  so  specified  were  to  be  fur- 
nished by  plaintiffs  was  for  the  purpose  of  varying  the  contract,  and  not 
of  construing  it,  and  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  (f  1772-1777; 
Dec.  Dig.  (  399.*] 

2.  Contracts  (|  166*)  —  Construction  —  Contract  for  Construction  of 

Sewer. 

Where  a  contract  by  plaintiffs  to  construct  a  sewer  expressly  fixed  the 
time  for  the  beginning  and  completion  of  the  work,  a  further  provision 
that  it  should  be  executed  according  to  specifications  attached  did  not 
make  a  part  thereof  a  provision  of  the  specifications  fixing  a  different  time 
for  completing  the  work  and  requiring  the  payment  of  liquidated  damages 
for  delay. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §  749 ;  Dec.  Dig. 
i  166.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Arkansas ;  Jacob  Trieber,  Judge. 

Action  at  law  by  J.  F.  Hamilton  and  others  against  Max  D.  Miller 
and  others,  constituting  the  Sewer  Commissioners  of  District  No.  1 
of  Marianna,  Ark.  Judgment  for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

S.  H.  Mann,  of  Forrest  City,  Ark.  (H.  F.  Roleson,  of  Marianna, 
Ark.,  on  the  brief),  for  plaintiffs  in  error. 

J.  M.  Vineyard,  of  Helena,  Ark.  (Moore,  Vineyard  &  Satterfield  and 
Jacob  Fink,  all  of  Helena,  Ark.,  on  the  brief),  for  defendants  in  error. 

*For  oUier  cases  see  same  topic  4  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  A  suit  was  brought  by  the  members  of 
the  copartnership  of  Hamilton  Brothers'  Company  against  the  Sewer 
Commissioners  of  District  No.  1,  of  Marianna,  Ark.,  upon  a  written 
contract.  There  was  a  cross-complaint  for  liquidated  damages.  The 
case  resulted  in  a  verdict  and  judgment  for  the  plaintiffs,  both  upon 
the  complaint  and  cross-complaint,  and  the  defendants  sued  out  this 
writ  of  error. 

The  material  portions  of  the  contract  in  question  are  as  follows : 

'That  for  and  in  consideration  the  payments  hereinafter  stated  the  party  of 
the  second  part  (Hamilton  Brothers  Co.)  agrees  to  furnish  all  the  materials, 
tools  and  labor  necessary  to  complete,  and  will  complete,  the  unfinished  and 
abandoned  contract  for  the  construction  ( — )  a  system  of  sewers  in  Sewer 
Improvement  District  No.  1  of  the  said  city  of  Marianna,  Arkansas,  the  work 
to  be  done  and  materials  to  be  furnished  are  as  follows:  Furnishing  and  lay- 
ing 20072  feet  of  eight  (8)  inch  sewer  pipe,  furnish  and  lay  eighty  four  (84) 
feet  of  ten  inch  sewer  pipe,  nineteen  flush  tanks,  thirty  seven  manholes,  one 
lamp  hole  and  two  bulk  heads. 

"It  is  also  agreed  that  the  material  now  on  line  of  the  streets  in  said  sewer 
district  shall  be  delivered  to  the  said  party  of  the  second  iJart  without  cost  to 
him,  to  be  used  in  completion  of  the  said  sewer  system.  The  said  material  is 
as  follows: 

15  cubic  yards  stone  (for  macadam) 

10  cubic  yards  sand 

19  syphons  (pacific  tlush  tank  pattern) 

(2255)  2255  pieces  of  8  in.  pipe  (thirty  in.  long) 

177  Ys  6/'8  24  in.  long 

14  Ts  6/8  24  in.  long 

22  Ls  6  in. 

"Said  material  is  now  distributed  along  the  line  of  the  proposed  sewer,  and 
the  said  party  of  the  second  part  agrees  to  take  iK)ssession  of  the  same  and  be 
responsible  for  the  same  until  placed  in  sewer  and  accepted." 

[1]  The  sewer  commissioners  had  a  prior  contract  for  the  con- 
struction of  these  sewers  with  the  Nick  Peay  Construction  Company, 
which  had  been  abandoned  by  the  Construction  Company.  They  also 
claimed  that  the  contract  that  they  made  with  the  plaintiffs  below,  de- 
fendants here,  meant  that  the  Hamilton  Brothers  Company  would  com- 
plete the  unfinished  Nick  Peay  Construction  Company  contract,  and 
that  to  that  end  they  would  both  furnish  and  lay  the  amount  of  sewer 
pipe  specifically  listed  in  the  contract,  and  would  in  addition  lay  the 
pipe  and  accessories  turned  over  to  them  under  the  contract. 

Hamilton  Brothers  Company  claim  that  they  were  only  to  lay  a  little 
in  excess  of  20,000  feet  of  sewer  pipe,  or  less  than  four  miles,  while 
the  sewer  commissioners  claim  they  were  to  lay  a  little  more  than  one 
mile  of  additional  service.  It  is  claimed  that  this  was  due  to  a  latent 
as  distinguished  from  a  patent  ambiguity. 

The  defendants  offered  considerable  evidence  as  it  is  alleged  to  aid 
in  the  interpretation  of  the  contract,  and  especially  offered  to  show 
how  much  service  was  necessary  to  complete  the  system  in  District 
No.  1,  but  it  was  excluded.  They  did  not,  however,  offer  the  contract 
with  the  Nick  Peay  Construction  Company,  or  otherwise  offer  to 
show  how  much  of  that  contract  was  uncompleted.     Even  according 
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to  the  defendants'  contention  the  agreement  was  not  to  complete  the 
sewer  system,  but  to  complete  **the  unfinished  and  abandoned  con- 
tract for  the  construction  of  the  system  of  sewers  in  sewer  improve- 
ment district  No.  1."  Nor  was  it  attempted  to  be  shown  how  much 
was  contracted  to  be  done  under  the  abandoned  contract.  If  there  was 
any  latent  doubt  about  the  construction  of  the  contract,  much  of  the 
evidence  offered  would  have  been  admissible,  but  the  parties  had  not 
only  agreed  that  the  Hamilton  Brothers  Company  would  complete  the 
unfinished  and  abandoned  contract,  but  they  had  explicitly  agreed 
that  "the  work  to  be  done  and  materials  to  be  furnished"  were  as  spe- 
cifically described.  The  contention  that  the  plaintiffs  below  were  to 
do  a  mile  more  than  thus  described  was  not  an  attempt  to  aid  the  court 
in  the  interpretation  of  the  contract,  but  was  an  effort  to  vary  the 
terms  of  the  written  instrument  by  parol. 

There  is  nothing  in  the  contention  that  plaintiffs  did  not  furnish 
the  materials  turned  over  to  them.  It  was  expressly  agreed  the  prop- 
erty should  be  delivered  to  the  plaintiffs  without  cost  to  them,  to  be 
used  in  the  completion  of  the  sewer  system;  it  was  furnished  by  them 
as  much  as  any  pipe  bought  by  them.  When  the  parties  had  expressly 
stipulated  how  much  material  and  work  was  necessary  to  complete  the 
contract,  this  could  not  be  varied  by  parol  on  the  theory  that  it  was 
to  aid  in  the  interpretation  of  the  contract.  The  plaintiffs  were  not 
subject  to  have  one-fourth  added  to  the  amount  of  the  sewer  stipulat- 
ed to  be  laid  by  them  under  the  guise  of  interpretation. 

We  have  no  inclination  to  dispute  or  modify  the  fundamental  rule 
in  this  court  that : 

**The  situation  of  the  parties  when  the  contract  was  made,  its  subject-mat- 
ter, and  the  purpose  of  its  execution  are  material  to  determine  the  intention 
of  the  parties  and  the  meaning  of  the  terms  they  used,  and  that  when  these 
are  ascertained  they  must  prevail  over  the  dry  words  of  the  stipulations." 
Accumulator  Co.  v.  Dubuque  St.  Ry.  Co.,  64  Fed.  70,  12  C.  C.  A.  37 ;  City  of 
Salt  I^ke  City  v.  Smith,  104  Fed.  457,  43  C.  C.  A.  637 ;  Kauff man  v.  Raeder, 
108  Fed.  171,  47  C.  C.  A.  278,  54  L.  R.  A.  247. 

We  simply  hold  that  the  contract  in  question  was  clear  and  unam- 
biguous and  such  evidence  would  not  in  this  case  aid  in  its  construc- 
tion. 

[2]  Coming  now  to  the  cross-complaint.  Nothing  was  said  about 
liquidated  damages  in  the  contract,  but  it  was  provided : 

"It  Is  also  agreed  that  the  said  party  of  the  second  part  will  commence 
worlj  on  or  before  March  1st,  and  will  complete  the  same  on  or  before  July 
17,  1907 ;  and  the  said  party  of  the  second  part  agrees  to  push  the  said  work 
as  rapidly  to  completion  as  the  conditions  will  reasonably  permit  It  is  also 
agreed  that  the  said  contract  will  be  executed  under  the  terms  and  according 
to  the  plans,  profiles  and  specifications  now  on  file  with  the  said  commission- 
ers, a  copy  of  the  plans  and  specifications  being  attached  hereto." 

The  specifications  contained  the  following: 

**The  work  embraced  in  this  agreement  shall  be  begun  within  one  weelJ  after 
written  notice  so  to  do  shall  have  been  given  to  the  contractor  by  the  engineer 
employed  by  the  sewer  commissioners  and  shall  be  carried  on  regularly  and 
uninterruptedly  thereafter  (unless  the  said  engineer  shall  otherwise  in  writing, 
especially  direct)  at  a  rate  to  secure  its  full  completion  within  five  (5)  montlis 
thereafter,  unless  the  time  shall  have  been  extended  by  the  engineer,  as  afore- 
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said,  and  then  within  said  period  of  five  (5)  months  plus  the  additional  time 
allowed  by  the  engineer,  the  time  of  beginning,  rate  of  progress  and  time  of 
completion  being  essential  conditions  of  this  agreement  If  the  contractor 
fails  to  complete  the  work  within  the  time  above  specified,  the  sum  of  five  dol- 
lars per  day  for  the  first  ten  days  and  the  sum  of  ten  dollars  per  day  for  each 
and  every  day  thereafter  until  such  completion,  shall  be  deducted  from  the 
moneys  provided  for  under  this  agreement" 

The  sole  question  here  is  whether,  under  the  provisions  of  the  con- 
tract, this  portion  of  the  specifications  became  a  portion  thereof.  In 
a  suit  between  the  plaintiffs  in  error,  the  defendants  below,  and  the 
Nick  Peay  Construction  Company  arising  out  of  the  contract  for  the 
construction  of  this  sewer  system  the  Supreme  Court  of  Arkansas  held 
that  this  provision  in  the  specifications  was  not  as  against  the  sureties 
upon  the  bond  of  the  contractor  incorporated  in  the  contract.  Peay 
Construction  Company  v.  Miller,  100  Ark.  284,  139  S.  W.  1107.  This 
is  especially  true  in  this  case,  where  the  time  fixed  by  the  contract  for 
the  completion  of  the  work  was  wholly  different  from  the  time  fixed  in 
the  specifications. 

There  is  no  substantial  error  in  the  record,  and  the  case  is  affirmed. 


(216  Fed.  134) 

SMITH  ft  SONS  CO.  v.  TREXLER  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  22,  1914.) 

No.  264. 

Towage  (|  7*) — Compensation — Bbeakinq  Ice. 

The  breaking  of  Ice  to  make  a  channel  through  which  to  tow  a  vessel 
is  no  part  of  the  towage  service,  and  one  who  contracted  to  pay  for  the 
towage  of  a  schooner  to  its  dock  after  her  arrival  at  New  York  cannot 
be  charged  with  the  cost  of  breaking  such  channel. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent.  Dig.  §{  6,  7,  10;  Dec. 
Dig.  {  7.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  suit  comes  here  upon  an  appeal  from  a  final  decree  of  the  United 
States  District  Court  entered  on  June  18,  1913,  dismissing  a  libel.  The  ac- 
tion was  brought  for  the  breach  of  a  charter  party  on  the  part  of  the  re- 
spondent in  not  paying  for  certain  towage  services  pursuant  to  the  terms  of 
the  charter  party.  The  respondent  claimed  that  the  towage  services  should 
not  have  been  performed  at  the  time  they  were  rendered  because  of  the  ice 
on  the  Passaic  river.  A  charter  party  was  signed  on  November  16,  1911,  by 
the  terms  of  which  it  was  agreed  that  upon  the  arrival  of  the  schooner  Mel- 
bourne P.  Smith  in  New  York  Harbor  on  her  voyage  from  Jacksonville,  Fla., 
with  a  cargo  of  lumber,  the  respondent  would  pay  the  vessel's  towage  over 
and  above  $25  from  Bobbins  Reef,  N.  Y.,  to  the  respondent's  lumber  dock 
on  the  Passaic  river,  N.  J.,  and  upon  her  discharge,  back  to  anchorage  at  the 
same  place  In  New  York  Bay.  It  was  also  agreed  that  respondent  should  have 
the  privilege  of  naming  the  towing  line  to  perform  the  service. 

The  schooner  arrived  at  the  port  of  New  York  on  January  11,  1912,  and 
anchored  off  Stapleton,  Staten  Island,  where  she  remained  until  January  15th, 
when  she  was  taken  to  Shooter's  Island,  where  she  remained  until  January 
30th,  when  she  was  towed  from  there  to  respondent's  dock  near  Newark,  N. 
J.,  on  the  Passaic  river.    During  all  the  time  the  vessel  lay  at  Stapleton  and 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  tn  date.  &  Rep'r  Indexes 
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at  Shooter's  Island  and  also  on  the  day  she  was  towed,  Newark  Bay  and  the 
Passaic  liver  were  closed  to  navigation  by  ice.  The  libelant,  after  giving 
due  notice  to  respondent  to  name  a  towing  company  and  upon  respondent's 
refusal  to  do  so,  employed  tugs  at  an  expense  of  $285  to  tow  the  schooner  to 
Its  dock  on  the  Passaic  river,  and  after  the  cargo  was  discharged,  back  to  Its 
original  anchorage  off  Stapleton,  or  Robbins  Reef.  After  deducting  $25  al- 
lowance made  by  libelant  to  respondent  on  account  of  said  towage  In  accord- 
ance with  the  charter  party,  and  the  sum  of  $25  received  on  account  of  such 
towage,  the  libelant  claims  there  Is  due  the  balance  of  $235,  with  Interest. 
This  claim  Is  disputed  because  It  Involves  the  expense  of  breaking  Ice  through 
Newark  Bay  and  the  Passaic  river  In  order  to  tow  the  schooner  to  Its  destina- 
tion. 

MacFarland,  Taylor  &  Costello,  of  New  York  City  (Willard  U. 
Taylor  and  Alfred  H.  Strickland,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Hyland  &  Zabriskie,  of  New  York  City  (Nelson  Zabriskie,  of  New 
York  City,  of  counsel),  for  appellee. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
suit  g^ows  out  of  a  dispute  over  towage  services,  and  involves  a  deter- 
mination of  the  question  whether  an  agreement  **to  pay  vessel's  towage*' 
includes  the  expense  of  breaking  a  path  through  the  ice  when  the  ice 
had  to  be  broken  because  there  was  no  channel  through  the  bay  and  the 
river,  which  were  closed  to  navigation  by  the  fact  that  their  waters 
were  frozen.  Is  breaking  ice  towage,  so  that  a  party  who  has  agreed 
to  pay  a  vessel's  towage  is  under  obligation  to  pay  the  expense  of 
breaking  the  ice? 

The  definition  of  towage  given  in  1849  in  The  Princess  Alice,  3  W. 
Rob.  138,  140,  by  Dr.  Lushington,  and  which  has  been  so  often  cited 
since,  was  as  follows : 

"Without  attempting  any  definition  which  may  be  universally  applied,  a 
towage  service  may  be  described  as  the  employment  of  one  vessel  to  expedite 
the  voyage  of  another,  when  nothing  more  is  required  than  the  accelerating 
her  progress." 

IWage  service  is  aid  rendered  in  the  propulsion  of  a  vessel.  In  The 
H.  B.  Foster,  11  Fed.  Cas.  949  (1848),  District  Judge  Betts  said: 

**Towage  may  be  applied  merely  In  aid  of  a  vessel  against  adverse  winds 
or  tides,  or  in  difficult  passages,  while  she  is  in  possession  of  her  ordinary 
powers  of  locomotion." 

In  The  Plymouth  Rock  (D.  C.)  9  Fed.  413  (1881),  District  Judge  Ad- 
dison Brown  adopted  the  definition  of  Dr.  Lushington  as  already  quot- 
ed. This  definition  has  recently  been  referred  to  approvingly  in  an  opin- 
ion rendered  in  the  Privy  Council  by  Sir  Robert  Phillmore  in  The 
Strathnaver,  1  App.  Cas.  58,  63  (1875).  Here  he  refers  to  it  as  "a  very 
clear  and  precise  statement  of  the  law."  In  the  Century  Dictionary 
towage  service  is  defined  as : 

"Aid  rendered  In  the  propulsion  of  vessels,  Irrespective  of  any  circumstances 
of  peril ;  the  employment  of  one  vessel  to  expedite  the  voyage  of  another  ves- 
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sel  when  nothing  more  Is  required  than  the  acceleration  of  her  progress. 
When  used  In  contradistinction  to  salvage  service,  it  is  confined  to  vessels 
not  In  distress." 

In  the  65  years  since  Dr.  Lushington  defined  the  meaning  of  "towage 
service"  no  adverse  criticism  of  his  definition  seems  to  have  been  made, 
and  we  are  prepared  to  accept  it  as  an  accurate  statement  of  the  law. 
An  agreement  to  pay  a  vessel's  towage  is  an  agreement  to  pay  for  the 
services  of  a  vessel  or  vessels  rendered  in  the  propulsion  of  another 
vessel  through  the  water  when  nothing  more  is  required  than  the  ac- 
celeration of  her  progress.  The  breaking  of  a  channel  through  the 
ice  in  order  that,  after  the  ice  has  been  broken,  a  vessel  can  be  towed 
through  is  no  part  of  towage  service.  And  consequently  expense  in- 
volved in  breaking  the  ice  and  creating  the  channel  cannot  be  included 
in  the  expense  of  towage. 

The  charter  party  gave  the  respondent  the  right  to  name  the  towing 
line,  and  an  agreement  was  made  with  a  certain  towing  company  to  do 
the  round  trip  for  $50.  But  that  contemplated  a  trip  through  open 
water,  and  when  the  ice  closed  navigation  the  agreement  was  abandon- 
ed. Then  the  hbelant  made  an  arrangement  with  the  Tice  Towing 
Line  to  tow  the  boat  and  use  three  tugs  for  $75  a  tug,  and  so  informed 
the  respondent  on  the  day  before  the  towage  began.  To  the  respond- 
ent's protest  against  it  the  libelant's  agent  is  said  to  have  replied : 

•*That  is  the  Lest  we  can  do,  and  the  only  one  we  could  get  to  tow  her, 
and  we  are  going  to  tow  her  up  there  •  ♦  •  and  we  are  going  to  do  it 
anyway." 

And  this  bargain  with  the  Tice  Towing  Line  was  concluded  by  the 
libelant  before  any  notification  was  given  to  the  respondent.  When 
notification  was  given  the  libelant  was  told  by  the  respondent  that  the 
arrangement  was  contrary  to  the  charter  party  agreement,  and  re- 
spondent would  not  be  responsible,  and  if  the  vessel  was  towed  it  would 
be  wholly  at  the  libelant's  risk. 

"Then  Mr.  Bryant  [the  libelant's  representative]  got  a  little  bit  mad  about 
it;  so  did  I.  He  said  they  would  tow  her  up  if  it  took  $10,000,  and  our 
charter  was  written  in  such  a  way  they  would  make  us  pay  for  it" 

And  the  libelant  was  thereupon  informed  that  the  respondent  would 
not  pay  $225  for  the  service. 

The  testimony  showed  that  the  ice  in  the  bay  was  from  10  to  12 
inches  thick.  It  also  showed  that  under  ordinary  circumstances,  where 
the  water  was  free  from  ice,  one  tug  would  have  been  sufficient  to  have 
towed  the  respondent's  vessel.  The  manager  of  the  towing  line  was 
asked,  "Under  ordinary  circumstances,  so  far  as  the  size  of  the  vessel 
went,  one  tug  would  be  perfectly  able  to  take  her  up  ?"  to  which  he  re- 
plied, "Perfectly."  As  it  was  three  tugs«were  used.  Two  tugs  were 
sent  ahead  to  break  a  channel  through  the  ice.  While  three  tugs 
had  to  be  used  in  taking  the  vessel  up  to  her  dock  on  the  Passaic  river, 
only  two  were  employed  to  bring  her  back.  Seventy-five  dollars  for 
each  tug  was  charged  for  taking  her  up  and  only  $60  for  bringing  her 
back,  making  the  cost  $285  for  the  entire  service. 

According  to  the  testimony  of  the  manager  of  the  company  that  did 
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the  towing,  two  of  the  three  tugs  used  in  going  up  were  used  to  make 
a  channel  by  breaking  the  ice.  And  the  witness  West,  who  was  in 
charge  of  the  tug  that  did  the  towing  up,  testified  that  the  other  two 
tugs  "were  ahead  breaking  the  ice."  A  deposition,  however,  was  re- 
ceived in  evidence  from  the  master  of  the  schooner  in  which  he  stated : 

•*We  had  one  boat  towing  ahead  and  one  along  side  and  a  third  boat  going 
ahead  breaking  the  ice  in  the  channel.'* 

There  is  thus  some  conflict  in  the  testimony,  but  the  district  judge 
found  that  two  tugs  were  used  in  breaking  ice  and  one  in  towing  in 
going  up.  Where  there  is  a  conflict  in  the  testimony  the  judge's  find- 
ing of  fact  should  be  accepted.  There  is  no  testimony  showing  that 
any  tug  was  employed  in  breaking  the  ice  on  the  trip  back. 

The  charge  for  the  two  tugs  used  in  breaking  ice  on  the  trip  up 
cannot  be  allowed.  But  the  libelant  is  entitled  to  charge  for  the  serv- 
ice of  the  one  tug  which  towed  the  boat  up  and  of  the  two  tugs  which 
towed  her  down,  less  $25  allowed  and  $25  paid. 

The  decree  is  reversed,  with  half  costs  of  this  court  to  the  appellant, 
and  the  cause  is  remanded  to  the  District  Court,  with  instructions  to 
enter  a  decree  for  the  libelants  for  $85  and  interest  and  one-half  of 
the  costs  of  that  court. 


(216  Fed.  187) 

KENNEDY  v.  BRODERICK. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  15,  1914.) 

No.  2090. 

Bills  and  Notes  (J  1C6*) — Negotiable  Instrument — Two  Instruments  in 
One. 

Defendant  executed  a  note  containing  over  liis  si^ature  an  absolute 
promise  to  pay  a  specified  sum  90  days  after  date  at  a  specified  bank, 
waiving  demand,  protest,  and  notice  of  nonpayment,  and  declaring  that 
certain  securities  delivered  to  the  payee  had  been  pledged  as  collateral  se- 
curity. At  the  left  of  the  signature  was  a  provision  that  the  collateral 
was  of  the  market  value  of  $5,500,  that  if  the  collateral  depreciated  the 
payee  might  demand  additional  security  or  mature  the  note  at  once,  and. 
that  any  assignment  of  the  note  should  carry  all  rights  to  the  collateral, 
and  that  the  payee  or  assignee  might  sell  the  collateral  at  public  or  pri- 
vate sale.  Held,  that  such  provision  amounted  to  a  separate  contract  of 
pledge  and,  though  written  on  the  note,  did  not  detract  from  its  negotia- 
bUity. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  S|  418,  421 : 
Dec.  Dig.  {  166.*J 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  IlHnois;  George  A.  Carpenter, 
Judge. 

Action  by  William  Broderick  against  Walter  B.  Kennedy.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Kennedy  signed  and  delivered  to  Purse  a  written  instrument,  of  which  the 
following  is  a  copy: 

"Kansas  City,  Mo.,  June  5,  1911. 
"14.000.00  No 

**Ninety  days  after  date,  for  value  received,  1  promise  to  pay  to  the  order  of 
W.  D.  Purse,  four  thousand  and  no/lOO  dollars,  at  National  Bank  of  CJom- 

*For  other  cases  see  same  topic  &  l  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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merce,  Kansas  CJlty,  Mo.,  with  Interest  from  maturity  until  paid,  payable  an- 
nually at  the  rate  of  six  per  cent,  per  annum,  and  if  not  so  paid,  compounded. 
Demand,  protest  and  notice  of  nonpayment  of  this  note  is  waived  by  both 
makers  and  indorsers  hereof.  To  secure  the  payment  of  this  note,  securities 
herewith  delivered  to  the  payee,  are  pledged  as  collateral  security. 

"W.  B.  Kennedy. 
**Th€  above  collateral  has  a  market  value  of  $5500.  If,  in  the  judgment  of 
the  holder  of  this  note,  said  collateral  depreciates  in  value,  the  undersigned 
agrees  to  deliver  when  demanded  additional  security  to  the  satisfaction  of 
said  holder;  otherwise  this  note  shall  mature  at  once.  Any  assignment  or 
transfer  of  this  note,  or  other  obligations  herein  provided  for,  shall  carry 
with  it  the  said  collateral  securities  and  all  rights  under  this  agreement.  And 
we  hereby  authorize  payee  or  his  assigns  or  the  legal  holder  hereof,  on  de- 
fault of  payment  of  this  note  or  any  part  thereof,  according  to  the  terms 
thereof,  to  sell  said  collateral  or  any  part  thereof,  at  public  or  private  sale 
and  with  or  without  notice  and  by  such  sale  the  pledgor's  right  of  redemption 
shall  be  extinguished." 

In  the  original  document  the  part  shown  in  the  copy  above  Kennedy's  sig- 
nature was  printed  in  large  type,  and  the  part  below  the  signature  was 
printed  in  small  type  in  the  lower  left  corner  of  the  paper,  so  that  the  signa- 
ture in  the  lower  right  comer  was  below  the  large-type  matter  and  opposite 
the  small-type  matter.  Both  parties  of  course  agree  that  Kennedy  intended 
to  be  bound  by  all  the  agreements  and  stipulations  that  appear  upon  the  paper. 

Broderick  averred  in  his  declaration  that  before  the  maturity  of  the  instru- 
ment he  purchased  it  in  due  course  from  Purse  for  full  value,  and  that  Purse 
duly  indorsed  and  delivered  it  to  him. 

Kennedy  admitted  that  this  was  so,  but  sought  to  avoid  the  effect  thereof 
by  pleading  that  he  signed  and  delivered  the  instrument  to  Purse  as  surety 
for  Joyce  on  Purse's  promise  to  obtain  Joyce's  signature  and  thereupon  to  ad- 
vance the  money  to  Joyce,  that  Purse  failed  to  make  the  loan,  failed  to  obtain 
Joyce's  signature,  and  wrongfully  sold  the  instrument  to  Broderick,  and  that 
this  was  done  without  his  knowledsje  or  consent. 

On  the  court's  sustaining  a  demurrer  to  this  plea,  Kennedy  declined  to  move 
further,  and  judtrment  followed. 

Prior  to  1911  Missouri  had  adopted  the  Uniform  Negotiable  Instruments 
Act    R.  S.  Mo.  1909,  §  9972  et  seq. 

James  M.  Rader,  of  Kansas  City.  Mo.,  for  plaintiff  in  error. 
Edmund  W.  Burke,  of  Chicago,  111.,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  Under 
the  general  law,  as  well  as  under  the  Negotiable  Instruments  Act,  the 
writing  in  question,  if  the  small-type  matter  in  the  lower  left  corner  be 
disregarded,  constitutes  a  perfect  negotiable  promissory  note. 

Does  the  inclusion  within  the  same  document  of  an  agreement  re- 
specting a  pledge  of  collateral  securities,  by  the  terms  of  which  the 
pledgee  may  anticipate  maturity,  sell  collaterals,  and  leave  an  uncertain 
amount  unpaid,  render  the  instrument  nonnegotiable  ? 

No,  if  this  is  a  question  of  Missouri  law.  For  her  courts  have  clear- 
ly and  unmistakably  arrived  at  the  following  position :  If  two  instru- 
ments are  executed  at  the  same  time,  in  the  course  of  the  same  transac- 
tion, and  covering  the  same  subject-matter,  they  are  to  be  read  and 
construed  together  as  one  instrument.  But  this  doctrine  does  not  ap- 
ply to  a  transaction  in  which  two  separate  and  distinct  matters  are  in- 
volved. Each  is  to  be  considered  and  interpreted  as  a  complete  entity, 
whether  they  be  written  upon  one  paper  or  several.    An  unconditional 
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promise  to  pay  a  certain  sum  at  a  certain  time  is  a  matter  apart  from 
security  by  way  of  deed  of  trust  or  mortgage  of  land  or  pledge  or  mort- 
gage of  chattels.  One  is  governed  by  the  law  merchant,  the  other  by 
property  laws.  The  owner  may  rely,  if  he  chooses,  exclusively  upon 
the  promise  to  pay,  according  to  its  terms.  Conditions  for  his  benefit 
in  the  mortgage  or  pledge  agreement  may  be  availed  of  only  in  his  ca- 
pacity of  mortgagee  or  pledgee ;  they  are  limited  to  the  purposes  of  the 
mortgage  or  pledge ;  they  cannot  be  read  into  the  promise  to  pay,  and 
so  render  a  certain  promise  uncertain,  convert  a  negotiable  into  a  non- 
negotiable  instrument.  Morgan  v.  Martien,  32  Mo.  438;  Mason  v. 
Barnard,  36  Mo.  384;  Hurck  v.  Erskine,  45  Mo.  484;  Brownlee  v. 
Arnold,  60  Mo.  79;  Whelan  v.  Reilly  et  al.,  61  Mo.  565;  Noell  v. 
Gaines,  68  Mo.  649;  Owings  v.  McKenzie,  133  Mo.  323,  33  S.  W.  802, 
40  L.  R.  A.  154;  McMillan  v.  Grayston,  83  Mo.  App.  425;  Board  of 
Trustees  of  Westminster  College  v.  Peirsol  et  al,  161  Mo.  270,  61  S. 
W.  811 ;  Curry  v.  La  Fon,  155  Mo.  App.  678,  135  S.  W.  511. 

If  the  question  is  one  of  general  law,  the  answer  is  the  same.  In 
Chicago  Ry.  Co.  v.  Merchants'  Bank,  136  U.  S.  268,  10  Sup.  Ct.  999, 
34  L.  Ed.  349,  within  one  document  were  contained  an  unconditional 
promise  to  pay  a  certain  sum  at  a  certain  time  and  a  collateral  agree- 
ment that  the  note,  being  one  of  a  series  given  to  the  Northwestern  Car 
Company  for  the  purchase  of  cars,  should  become  due  and  payable  on 
default  of  payment  of  principal  and  interest  of  any  note  of  the  series, 
and  that  the  title  to  the  cars  should  remain  in  the  payee  for  the  equal 
and  ratable  security  of  all  the  notes. 

**The  agreement  that  the  title  should  remain  in  the  payee  until  the  notes 
were  paid — it  being  ext)ressly  stated  that  they  were  given  for  the  price  of 
the  cars  sold  by  the  payee  to  the  maker  and  were  secured  equally  and  ratably 
on  the  property — is  a  short  form  of  chattel  mortgage.  The  transaction  is,  In 
legal  effect,  what  it  would  have  been  if  the  maker,  who  purchased  the  cars, 
had  given  a  mortgage  back  to  the  payee,  securing  the  notes  on  the  property 
until  they  were  all  fully  paid.  The  agreement,  by  which  the  vendor  retains 
the  title  and  by  which  the  notes  are  secured  on  the  cars,  is  collateral  to  the 
notes  and  does  not  affect  their  negotiability." 

But  even  if  the  two  matters  were  to  be  read  together,  it  is  clear  that 
the  stipulations  for  additional  collaterals  and  the  sale  of  collaterals  are 
pertinent  only  to  the  pledge  part  of  the  transaction,  and  that  the  only 
condition  which  could,  in  any  event,  be  carried  into  the  promise  to  pay 
part  is  the  one  by  which  maturity  might  be  anticipated.  That  condition, 
however,  could  only  aflPect  the  time  provision  of  the  note  to  the  extent 
of  causing  the  maker  to  promise  to  pay  90  days  after  date,  or  sooner 
on  demand  of  the  holder  after  the  maker's  default  in  putting  up  addi- 
tional securities.  The  applicable  doctrine  is  correctly  stated,  we  believe, 
in  Hunter  v.  Clarke,  184  111.  158,  56  N.  E.  297,  75  Am.  St.  Rep.  160: 

•There  can  be  no  difference,  in  principle,  between  the  exercise  of  an  option 
by  the  maker  to  pay  before  a  certain  day,  or  a  provision  that  the  note  shall 
be  due  upon  the  happening  of  some  event  prior  to  the  date  fixed  and  an  op- 
tion of  the  holder  to  declare  it  due  upon  the  occurrence  of  some  event" 

The  judgment  is  affirmed. 
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<216  Fed.  140) 

BATES  V.  UNITED  SHOE  MACHINERY  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  2,  1914.) 

No.  253. 

1.  Corporations  (§  158*)  —  Stockholders  —  Right  to  Subscribe  fob  New 

Stock. 

When  a  corporation  by  resolution  authorized  an  issue  of  new  stock  for 
which  the  stockholders  of  record  on  a  certain  date  were  given  the  right  to 
subscribe,  complainant's  predecessor  in  title  held  a  certificate  of  stock 
duly  indoi*sed  with  power  of  attorney  to  act  in  all  respects  for  the  record 
holder.  Held  that  presentation  of  such  papers,  together  with  a  demand 
of  the  right  to  subscribe  for  the  new  stock  and  a  tender  of  the  necessary 
money,  were  sufficient  to  fix  his  right  thereto. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  449,  587- 
592 ;   Dec.  Dig.  §  158.*] 

2.  Corporations  (§  158*) — Right  of  Stockholder  to  Subscribe  fob  New  Is- 

sue— Enforcement  in  Equity. 

A  stockholder  in  a  corporation  who,  under  the  terms  of  an  issue  of 
new  stock  has  a  preferred  right  to  subscribe  for  a  certain  amount  thereof, 
may  enforce  such  right  by  a  suit  in  equity. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  S{  449,  587- 
592 ;   Dec.  Dig.  fi  158.*] 

3.  Judgment  (§  592*) — ^^Bar  of  Otuer  Action — Splitting  Causes  of  Action. 

A  receiver,  to  whom  a  certificate  of  stock  in  defendant  corporation  had 
been  assigned,  applied  to  have  it  transferred  to  his  name  on  the  books, 
which  was  refused.  Afterward  a  new  issue  of  stock  was  authorized,  for 
which  the  stockholders  of  record  on  a  certain  date  were  given  the  pre- 
ferred right  to  subscribe  pro  rata.  The  receiver  applied  for  the  share  to 
which  his  stock  was  entitled,  and  tendered  payment  therefor ;  but  his  of- 
fer was  refused..  He  brought  suit,  and  obtained  a  decree  requiring  de- 
fendant to  transfer  the  stock  on  its  books  and  for  the  recovery  of  back 
dividends.  The  stock  was  transferred  to  complainant,  who  brought  suit  to 
enforce  the  right  to  subscribe  for  his  share  of  the  new  issue  at  par.  Held, 
that  the  decree  in  the  receiver's  suit  was  not  a  bar  to  the  second  suit,  that 
it  was  not  a  splitting  of  a  single  cause  of  action,  but  that  the  rights 
sought  to  be  enforced  in  the  two  suits,  while  related,  arose  out  of  sep- 
arate transactions  at  different  times. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  f  1107 ;  Dec  Dig. 
f  592.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Suit  in  equity  by  Jerome  E.  Bates  against  the  United  Shoe  Machin- 
ery Company.  Decree  for  complainant,  and  defendant  appeals.  Af- 
firmed. 

For  opinion  below,  see  206  Fed.  716. 

J.  W.  Griggs,  of  New  York  City,  and  W.  B.  Farr,  of  Boston,  Mass., 
for  appellant. 
G.  M.  Mackellar,  of  New  York  City,  for  appellee. 

Before  COXE,  Circuit  Judge,  and  HAND  and  MAYER,  District 
Judges. 

HAND,  District  Judge.  [1]  In  the  case  at  bar  Odell  became  an  at- 
torney in  fact  for  Cavanaugh,  the  stockholder,  when  Cavanaugh  indors- 

•For  other  cases  see  same  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date.  &.  Rep'r  Indexes 
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ed  the  certificates  of  stock,  and  we  have  the  admission  made  upon  the 
argument  that  that  power  of  attorney  was  in  fact  free  from  any  con- 
flicting claims ;  in  short,  that  Odell's  title — to  use  a  rather  inapt  word 
— was  free  and  clear.  Now  it  may  be  true  that  the  defendant  or  its 
transfer  agent  had  some  just  ground  for  hesitation  in  recognizing 
that  the  power  of  attorney  so  executed  by  Cavanaugh  was  within  his 
powers,  or  that  they  could  safely  register  Odell  upon  their  books  and 
issue  to  him  a  certificate,  so  making  him  a  stockholder.  That  question 
we  do  not  mean  to  pass  upon,  because  we  think  it  immaterial  here. 
The  fact  remains  that  Odell  did  through  his  attorney,  Smith,  demand  a 
new  certificate  and.  registration  at  least  as  early  as  October  27,  1900. 
If  it  be  true  that  this  was  not  a  formal  demand,  it  is  equally  true  that 
any  formal  demand  was  waived.  We  think  even  a  demand  was  un- 
necessary, but  if  it  were,  it  was  as  good  as  made. 

Coming,  then,  to  the  date  of  the  resolution  authorizing  the  issue  of 
new  stock  of  March  23,  1901,  the  status  was  that  Cavanaugh  was  the 
stockholder  and  Odell  his  attorney,  with  power  to  do  everything  on 
his  own  behalf  which  Cavanaugh  could  do,  but  in  Cavanaugh's  name. 
During  the  month  when  the  books  were  open,  Odell  made  two  efforts 
to  exercise  the  right  given  to  Cavanaugh,  the  stockholder  of  record,  to 
subscribe  for  the  new  shares.  He  first  wrote  through  Choate,  his  at- 
torney in  Boston,  saying  that  he  exercised  his  right,  which  was  per- 
haps futile,  but  on  the  23d  of  April,  1901,  through  Bates  and  Smith 
he  actually  appeared  at  the  Hanover  Bank,  in  New  York,  tendered  the 
necessary  cash,  and  demanded  the  right  to  subscribe.  Odell  unques- 
tionably had  the  absolute  right  to  subscribe;  he  was  Cavanaugh's  at- 
torney, with  full  powers  to  do  everything  that  Cavanaugh  himself  could 
do.  This  was  one  of  those  things  and  Odell  tried  to  do  it.  The  trans- 
fer agent  refused  the  subscription,  that  is,  refused  to  Odell  his  right 
to  subscribe  on  his  own  behalf  as  transferee  or  attorney  in  fact.  At 
that  time,  had  the  transfer  agent  wished,  it  might  perhaps  have  right- 
fully insisted  that  the  new  certificate  and  registry  should  wait  till  the 
transferred  shares  were  duly  registered  themselves,  or  if  Odell  had 
insisted  on  the  shares  at  once,  that  they  should  have  been  issued  in 
Cavanaugh's  name.  In  this  they  would  only  have  been  following  their 
records,  as  they  were  entitled  to  do ;  but  when  the  old  certificate  was 
presented,  duly  indorsed,  together  with  the  subscription,  the  conditions 
mentioned  in  the  resolutions  were  in  fact  fulfilled,  and  the  transfer 
agent  had  no  right  to  refuse  the  subscription,  or  indeed  to  refuse  to 
give  the  stock  full  registry  any  longer  than  was  necessary  to  ascertain 
the  validity  of  the  transfer.  Concededly  that  had  been  done  before  this 
suit  was  brought. 

[2]  The  next  question  is  of  the  jurisdiction  in  equity.  It  has  been 
well-settled  law  for  long  that  the  transferee  of  shares  of  stocks  may 
call  upon  a  court  of  equity  in  order  to  get  his  name  registered  and  a 
new  certificate.  It  must  be  admitted  that  in  those  jurisdictions  which 
allow  a  transferee  to  sue  for  the  full  value  of  the  shares  at  law  upon 
refusal,  this  remedy  seems  a  little  anomalous,  if  the  shares  have  a  mar- 
ket value.  The  rule  is  different  where  there  is  a  sale  of  stock,  and  it 
it  a  little  hard  to  see  why  both  remedies  should  coexist  here  and  yet 
not  on  a  sale.  Sometimes  it  is  said  that  the  corporation  holds  the 
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shares  in  trust,  and  there  is  authority  for  that  view  in  reported  cas^s, 
but  it  seems  rather  an  explanation  to  fit  the  instance.  The  most  plausi- 
ble reason  seems  to  be  that  the  refusal  to  register  the  new  stockholder 
and  give  him  a  certificate  subjects  him  to  annoyance  and  indefinite 
trouble,  the  measure  of  which  he  cannot  prove.  Probably  all  his  rights 
can  be  worked  out  as  attorney  for  the  old  stockholder,  but  only  with 
great  trouble  to  him.  Such  a  suitor  requires  equitable  relief.  It  is 
surely  somewhat  anomalous  to  treat  the  refusal  to  register  a  share- 
holder or  give  him  a  new  certificate  as  conversion  of  the  stock,  which 
indeed  the  corporation  cannot  mean  it  to  be.  However,  whatever 
rights  a  transferee  of  old  shares  should  have  against  the  corporation, 
he  should  also  have  them  in  respect  of  new  shares  issued,  like  these, 
to  old  stockholders.  Certainly  the  two  cases  are  no  different,  and  the 
authorities  have  given  equitable  relief  nearly  uniformly,  in  the  latter 
as  in  the  former,  Dousman  v.  Smelting  Co.,  40  Wis.  418 ;  Real  Estate 
Trust  Co.  V.  Bird,  90  Md.  229,  44  Atl.  1048 ;  Cunningham's  Appeal, 
108  Pa.  546;  Electric  Co.  v.  Electric  Co.,  200  Pa.  516,  50  Atl.  164. 
Sometimes  the  point  has  not  been  considered,  though  equitable  relief 
was  given.  Jones  v.  Railroad,  67  N.  H.  119,  38  Atl.  120;  Way  v. 
American  Grease  Co.,  60  N.  J.  Eq.  263,  47  Atl.  44;  Snelling  v.  Rich- 
ard (C.  C.)  166  Fed.  635. 

[3]  Finally,  there  is  the  question  of  splitting  the  causes  of  action. 
This  rule  is  a  salutary  one,  as  it  tends  to  minimize  litigation,  but  it  is  not 
capable  of  absolute  and  nice  definition.  Generally  the  courts  have  said 
that  the  incident  must  follow  along  with  the  thing,  and  that  one  cause 
of  action  should  not  be  divided.  "Cause  of  action'*  is  a  vague  phrase, 
but  we  think  that  these  two  wrongs  are  separate  enough  not  to  consti- 
tute a  single  cause  of  action.  As  we  have  suggested,  the  wrongs  were 
in  failing  to  register  Odell  as  stockholder  upon  two  separate  blocks  of 
stock.  His  demand  was  made  in  respect  of  one  in  October,  1900,  and 
the  wrong  consisted  in  failing  to  recognize  him  as  soon  as  his  title 
was  clear.  His  demand  in  respect  of  the  other  was  made  in  April, 
1901,  six  months  later.  It  concerned  a  separate  block  of  stock  purchas- 
ed by  subscription,  not  by  transfer,  and  the  result  of  a  wholly  different 
transaction.  It  is  quite  true  that  the  right  to  the  second  block  was  de- 
rivative from  the  first,  but  it  was  not  a  mere  incident  to  it,  like  a  divi- 
dend. To  get  one's  rights  to  the  new  stock  one  had  to  make  a  new 
and  distinct  bargain;  the  only  connection  between  the  two  was  that 
only  the  owners  of  the  first  block  had  the  option  to  buy  the  new. 
While  these  two  transactions  might  have  been  joined,  we  think  that  they 
need  not  have  been.  None  of  the  authorities  are  in  point ;  the  ques- 
tion is  necessarily  res  integra,  and  we  see  no  reason  to  extend  the  rule 
to  a  case  like  this. 

Decree  affirmed,  with  costs. 
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(217  Fed.  727) 

HOCKING  VALLEY  R.  CO.  v.  NEW  YORK  COAL  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    November  6,  1914.) 

No.  2453. 

1.  Limitation  or  Actions  (§  35*) — Penal  Statutes. 

Rev.  St.  Ohio,  {  3373-1,  requiring  railroad  companies  to  extend  to  all, 
without  discrimination,  equal  opportunities  and  facilities  for  receiving 
and  shipping  freight  of  the  same  class,  and  declaring  that  a  railroad  fail- 
ing to  do  so  shall  be  liable  in  a  civil  action  to  the  party  injured  for  the 
damages  sustained,  but  that  the  recovery  in  any  such  action  shall  not  be 
less  than  $500,  is  not  a  penal  statute,  within  Gen.  Code  Ohio,  §  11225,  pro- 
viding a  limitation  of  one  year  for  an  action  "on  a  statute  for  a  penalty 
or  forfeiture" ;  the  right  of  action  being  given  only  to  the  injured  party, 
and  being  purely  remedial,  and  this  notwithstanding  the  minimum  recov- 
ery provided. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  fj 
109,  158-167;    Dec.  Dig.  fi  35.*] 

2.  X^imitation  of  Actions  (§  34*)  — Statute  Applicable — Statutory  Lia- 

bility. 

If  an  action  is  on  "a  liability  created  by  statute  other  than  a  forfeiture 
or  penalty,"  for  which  Gen.  Code  Ohio,  f  11222,  provides  a  six-year  limi- 
tation, it  is  controlled  by  such  section,  and  not  by  section  11224,  provid- 
ing a  four-year  limitation  for  an  action  for  "an  injury  to  the  rights  of 
plaintiff  not  arising  on  contract" 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §§ 
151-157;   Dec.  Dig.  §  34.*] 

3.  Limitation  of  Actions  (§  34*) — '^Liability  Created  by  Statute." 

A  *liabUity  created  by  statute,"  within  Gen.  Code  Ohio,  §  11222,  pre- 
scribing a  limitation  for  an  action  on  such  a  liability,  is  one  which  would 
not  exist,  but  for  the  statute,  f 

4.  Limitation  of  Actions  (8  34*) — ^Liability  Created  by  Statute — Switch- 

ing Facilities. 

The  duty  of  a  railroad  company  to  give  shippers  equality  of  switch 
track  connections  did  not  exist  at  common  law ;  so  that  an  action  under 
Rev.  St  Ohio,  §  337:^1,  for  failure  to  do  so  where  the  railroad  has  given 
such  facility  to  another  shipper  of  freight  of  the  same  class,  is  one  on  a 
'*liabUity  created  by  statute,"  within  Gen.  Code  Ohio,  §  11222,  prescribing 
a  six-year  limitation  of  action. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §§ 
151-157 ;  Dec.  Dig.  §  34.*] 

5.  Courts  (§  365*) — State  and  Federal  Courts — Common  J^aw. 

A  federal  court  is  not  bound  by  the  decision  of  a  state  court  as  to  what 
the  common  law  is. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  950,  952,  955, 
909-971 ;   Dec.  Dig.  §  365.* 

Conclusiveness  of  judgment  between  federal  and  state  court,  see  notes 
to  Kansas  aty,  Ft  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  478 ;  Union  & 
Planters'  Bank  v.  City  of  Memphis,  49  C.  C.  A.  468 ;  Converse  v.  Stewart, 
118  C.  C.  A.  215.] 

6.  Appeal  and  Error   (J  193*) — ^Nonobjection  to  Pleading — Indefinite- 

ness. 

Failure  of  the  petition,  in  an  action  under  Rev.  St  Ohio,  {  3373-1,  for 
denial  by  defendant  railroad  company  to  plaintiff  of  a  switch  track  con- 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  £  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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nection,  when  It  had  given  one  to  another  shipper  of  freight  of  the  same 
class,  to  specify  such  other,  is  mere  matter  of  indefiniten(i«5s,  for  which  the 
court,  by  provision  of  Gen.  Code  Ohio,  §  11336,  may  require  amendment, 
but  of  which  defendant,  falling  to  ask  for  such  spe<dfication,  may  not 
complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  SI  1226- 
1238,  1240;  Dec  Dig.  §  193.*] 

7.  Appeal  and  Ebbob  (§  1035*) — Habmlbss  Ebbob— Thkobt  of  Tbial. 

The  petition  and  proof  making  a  case  under  the  first  clause  of  Rev. 
St  Ohio,  §  3373-1  (that  Is,  that  defendant  railroad  company  denied  plain- 
tiff a  switch  track  connection,  when  it  had  given  one  to  another  shipper 
of  freight  of  the  same  class),  it  is  immaterial  that  the  case  was  tried  as 
one  under  the  second  clause,  which  contains  the  additional  element  that 
defendant  was  interested  in  the  freights  of  the  other  shipper,  though  this 
be  not  stated  by  the  petition  or  shown  by  the  evidence;  the  measure  of 
damages  not  being  different,  and  the  trial  court  having  substantially  re- 
duced the  recovery,  presumably  to  what  it  considered  not  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  4031; 
Dec.  Dig.  §  1035.*] 

8.  Commerce  (§  13*) — Regulation — State  and  Fedebal  Statutes. 

The  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  §  3,  24  Stat 
380  [<3omp.  St  1913,  §  8566])  having  no  application  to  intrastate  com- 
merce, state  statutes  regulating  commerce  are  void  only  so  far  as  they 
affect  commerce  of  an  interstate  nature. 

[Ed.  Note. — For  other  cases,  see  Ck)mmerce,  Cent  Dig.  {  7;  Dec.  Dig. 
§  13.*] 

9.  Commerce   (|  89*) — Discrimination  by  Cabbieb — Submittino  Cladc  to 

Interstate  Commerce  Commission. 

The  petition,  in  an  action  under  Rev.  St  Ohio,  {  3373-1,  for  denial  by 
defendant  railroad  company  of  a  switch  track  connection,  when  it  had 
given  one  to  another  shipper  of  freight  of  the  same  class,  not  alleging  that 
plaintiff  had  been  denied  the  connection  with  respect  to  interstate  freights, 
and  the  evidence  not  showing  this,  or  even  that  plaintiff  was  engaged  in 
interstate  transportation,  it  was  not  necessary  to  maintenance  of  the  ac- 
tion that  plaintiff  should  have  submitted  his  claim  to  the  Interstate  Com- 
merce Commission. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Dec.  Dig.  {  89.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio ;  John  E.  Sater,  Judge. 

Action  by  the  New  York  Coal  Company  against  the  Hocking  Valley 
Railroad  Cfompany.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Lawrence  Maxwell,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
Judson  Harmon,  of  Cincinnati,  Ohio,  and  L.  G.  Addison,  of  Colum- 
bus, Ohio,  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  EVANS, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  The  New  York  Coal  Company  sued  the 
Hocking  Valley  Railroad  Company  to  recover  damages  for  the  with- 
holding from  January  12,  1903,  to  November  29,  1904,  of  certain 
switching  connections  between  plaintiff's  mine  and  the  Snow  Fork 
branch  of  defendant's  road,  in  Hocking  county,  Ohio.  Defendant  de- 
murred on  the  ground  that  the  action  was  barred  by  the  statutes  of  lim- 
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itation,  and  that  the  petition  stated  no  cause  of  action.  The  demurrer 
was  overruled,  defendant  answered,  its  pleas  of  the  statutes  of  limita- 
tion were  demurred  to,  and  demurrer  sustained.  On  trial,  plaintiff  re- 
covered verdict  and  judgment. 

The  questions  involved,  aside  from  rejection  of  the  two  defenses 
mentioned,  will  sufficiently  appear  in  the  course  of  this  opinion.  The 
petition  rested  defendant's  alleged  duty  upon  the  "laws  of  the  United 
States"  as  well  as  the  Ohio  statutes.  The  court  below  has  throughout 
treated  the  action  as  based  solely  on  section  3373-1  of  the  Revised  Stat- 
utes of  Ohio,  which  is  printed  in  the  margin.^ 

In  support  of  its  plea  of  limitation  defendant  invokes  section  11225 
of  the  General  Code  of  Ohio,  which  provides  a  limitation  of  one  year 
to  an  action  "upon  a  statute  for  a  penalty  or  forfeiture,"  as  well  as  sec- 
tion 11224,  which  requires  an  action  for  **an  injury  to  the  rights  of  the 
plaintiff  not  arising  on  contract"  to  be  brought  within  four  years.  The 
suit  was  brought  January  9,  1909.  If  either  of  the  two  statutes  men- 
tioned applies,  the  action  was  barred.  If,  however,  the  action  is  upon 
"a  liability  created  by  statute  other  than  a  forfeiture  or  penalty,"  and 
so  falls  within  section  11222,  which  allows  six  years  for  beginning  suit, 
the  action  was  begun  in  time. 

[1]  We  think  it  clear  that  section  3373-1  is  not  a  penal  statute  with- 
in the  limitation  laws  of  Ohio.  It  provides  no  penalty  or  forfeiture  at 
the  instance  of,  or  for  the  benefit  of  the  public.  The  right  of  action  is 
given  only  to  the  injured  person,  and  is  purely  remedial  in  nature. 
Huntington  v.  Attrill,  146  U.  S.  657,  667,  668,  13  Sup.  Ct.  224,  36  L. 
Ed.  1123;  City  of  Atlanta  v.  Chattanooga  Foundry  &  Pipe  Works  (C. 
C.  A.,  6th  CiiO  127  Fed.  23,  28,  29,  61  C.  C.  A.  387,  64  L.  R.  A.  721 ; 
Chattanooga  Foundry  &  Pipe  Works  v.  City  of  Atlanta,  203  U.  S.  390, 
397,  27  Sup.  Ct.  65,  51  L.  Ed.  241 ;  affirming  the  case  last  cited.  It  is 
not  rendered  penal  by  the  fact  that  it  provides  a  minimum  recovery  of 
$500  "for  any  violation  of  this  section,"  or,  as  expressed  in  Railway 
Co.  V.  Wren,  78  Ohio  St.  137,  84  N.  E.  785,  "if  discrimination  be 
proved."  Brady  v.  Daly,  175  U.  S.  148,  20  Sup.  Ct.  62,  44  L.  Ed.  109, 
is  directly  in  point.  The  statute  there  involved  related  to  infringement 
of  copyrights  on  dramatic  compositions,  and  provided  for  the  assess- 
ment of  damages  "at  such  sum,  not  less  than  one  hundred  dollars  for 
the  first,  and  fifty  dollars  for  each  subsequent  performance,  as  to  the 

1  "(3373-1.)  Section  2.  [RaUroad  companies  must  furnish  equal  facilities  to 
shippers  of  same  class ;  damages.]  It  .nbaU  be  the  duty  of  all  railroad  com- 
panies and  of  aU  persons  operating  a  raUroad,  to  secure  and  extend  to  all 
persons,  companies  and  corporations,  the  same  and  equal  opportunities  and 
facilities  for  receiving  and  shipping  freights  of  aU  kinds,  of  the  same  class 
(and  the  same  and  equal  opportunities  and  facilities  for  receiving  and  ship- 
ping freights  of  all  kinds  of  the  same  class),  that  such  railroad  company  or 
the  person  operating  such  railroad,  extends  to,  has  used  or  enjoys,  of  and  con- 
cerning freights  owned  by  such  railroad  company,  or  the  person  operating  such 
road  or  any  of  the  officers  or  stoclUiolders  therein,  or  In  wlilch  it,  they  or  ei- 
ther of  them  have  any  interest  and  any  railroad  company  or  person  operat- 
ing any  railroad  falling  to  comply  with  or  observe  the  provisions  or  require- 
ments of  this  section,  shall  be  liable  in  a  civU  action  to  the  party  injured  for 
the  damages  sustained,  but  for  any  violation  of  this  section  the  recovery  in 
any  such  action  shall  not  be  less  than  five  hundred  dollars." 
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court  shall  appear  to  be  just."    The  court  said  (175  U.  S.  156,  20  Sup. 
Ct.  65,  44  L.  Ed.  109): 

**Where  the  statute  provides  In  terms,  as  the  one  before  us  does,  for  a  re- 
covery of  damages  for  an  act  which  violates  the  rights  of  the  plaintiff,  and 
gives  the  right  of  action  solely  to  him,  the  fact  that  it  also  provides  that 
such  damages  shall  not  be  less  than  a  certain  sum,  and  may  be  more.  If 
proved,  does  not,  as  we  think,  transform  it  into  a  penal  statute." 

The  authority  of  the  cases  cited  is  in  no  way  weakened  by  an)^hing 
said  in  Parsons  v.  Chicago  &  Northwestern  Ry.  G).,  167  U.  S.  447,  455, 
17  Sup.  Ct.  887,  42  L.  Ed.  231,  which  was  a  case  arising  under  the  In- 
terstate Commerce  Act.  Indeed,  a  statute  may  be  penal  as  to  one  par- 
ty and  remedial  as  to  another.  Brady  v.  Daly,  supra,  175  U.  S.  at  page 
155,  20  Sup.  Ct.  62,  44  L.  Ed.  109. 

[2,3]  It  is  also  clear  that  the  four-year  limitation  (section  11224) 
does  not  apply,  if  the  action  is  upon  **a  liabili^  created  by  statute  other 
than  a  forfeiture  or  penalty."  Seymour  v.  Railway  Co.,  44  Ohio  St. 
12, 17,  18,  4  N.  E.  236.  Under  section  11222  a  liabiHty  created  by  stat- 
ute is  "a  liability  which  would  not  exist  but  for  the  statute."  Hawkins 
V.  Furnace  Co.,  40  Ohio  St.  507,  515. 

[4,  5]  The  District  Judge,  in  his  opinion  upon  the  demurrer  to  plain- 
tiff's petition,  followed  the  construction  of  section  3373-1  which  he  re- 
garded as  adopted  in  Railway  Co.  v.  Wren,  supra,  viz.,  as  imposing 
upon  railroad  companies  a  two- fold  obligation,  in  requiring  them  to  ex- 
tend to  all  persons :  First,  the  same  and  equal  opportunities  and  facil- 
ities for  receiving  and  shipping  freight  of  all  kinds  of  the  same  class; 
and,  second,  the  same  and  equal  opportunities  and  facilities  for  receiv- 
ing and  shipping  freight  of  the  same  kind  and  of  the  same  class  with 
respect  to  freights  which  it,  or  any  of  its  officers  or  stockholders,  own 
or  are  interested  in.  We  shall,  for  convenience,  speak  of  these  two  re- 
quirements as  the  first  and  second  clauses  respectively. 

Defendant  denies  that  the  statute  was  so  construed  in  the  Wren  Case, 
and  contends  that  the  second  clause  adds  nothing  to  the  first,  "except 
to  emphasize  the  intent  of  the  Legislature  that  opportunities  and  facil- 
ities concerning  freights  of  which  the  company  or  any  of  its  officers  or 
stockholders  are  the  owners,  or  in  which  they  have  an  interest,  are  not 
to  be  excepted."  The  syllabus,  which  contains  the  authoritative  deci- 
sion of  the  court,  states  that : 

''1.  It  is  the  duty  of  a  railroad  company  both  under  the  common  law,  and 
by  statute  in  this  state — section  3373-1,  Revised  Statutes — ^to  extend  to  all  per- 
sons, without  favoritism  or  discrimination  equal  opportunities  and  facilities 
for  receiving  and  shipping  freights  of  all  kinds  of  the  same  class.'* 

If  the  broad  right  of  action  mentioned  in  the  syllabus,  or  contained  in 
the  first  clause,  was  one  created  by  statute,  it  is  immaterial  to  the  ques- 
tion of  limitation  which  of  the  two  constructions  is  followed,  that  adopt- 
ed by  the  court  below  or  that  of  defendant.  Plaintiff's  substantial 
grievance,  as  submitted  to  the  jury,  is  that  it  was  denied  a  switching 
connection  from  its  mine  to  defendant's  railroad,  whereby  coal  in  car 
load  lots  could  be  shipped  from  the  mine  to  and  upon  defendant's  main 
line  of  railroad,  although  such  connection  had  been  given  to  the  Buck- 
eye Coal  &  Railroad  Company  under  similar  conditions  and  with  re- 
spect to  the  same  class  of  freights.    The  question  is  whether  the  as- 
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serted  obligation  to  furnish  "the  same  and  equal"  switch  track  connec- 
tions existed  at  the  common  law,  or  whether  it  is  merely  a  creature  of 
the  statute  invoked. 

At  the  common  law  railroads  were  obligated  to  furnish  equal  op- 
portunities and  facilities  for  shipping  freight  to  the  extent,  at  least,  of 
carrying  for  all  who  applied,  in  the  order  of  application,  and  at  rea- 
sonable rates ;  the  weight  of  authority  in  this  country  being  in  favor  of 
equality  of  charge  to  all  for  similar  services  (Interstate  Commerce  Com- 
mission V.  B.  &  O.  R.  R.  Co.,  145  U.  S.  263,  275,  12  Sup.  Ct.  844,  36 
L.-Ed.  699) ;  although  it  was  said  by  Mr.  Justice  Brewer,  in  Parsons  v. 
C.  &  N.  W.  R.  R.Co.,  supra,  167  U.  S.  at  page  455,  17  Sup.  Ct.  887, 
42  L.  Ed.  231,  that  equality  of  charge  was  not  required.  See,  to  the 
same  effect,  Great  Western  Ry.  Co.  v.  Sutton,  4  Eng.  &  Irish  App.  226, 
257.  But  the  liability  here  in  question  is  not  merely  to'  receive  and 
ship  freight.  It  is  to  make  a  switching  connection  whereby  the  railroad 
company  would  be  required  to  operate  an  additional  switch,  with  its 
attendant  dangers  and  delays  to  its  other  traffic,  and  would  be  com- 
pelled either  to  run  its  own  engines  and  cars  over  a  piece  of  track  which 
it  had  neither  constructed  nor  accepted,  or  to  permit  the  mine  owner  to 
operate  cars  onto  and  over  the  railroad  company's  tracks. 

No  authorities  have  been  cited,  and  we  have  found  none,  directly 
asserting  the  common-law  existence  of  this  obligation.  Railway  Co.  v. 
Larabee,  211  U.  S.  612,  29  Sup.  Ct.  214,  53  U  Ed.  352,  cited  by  defend- 
ant, is  readily  distinguished  in  that  no  obligation  to  create  a  new  con- 
nection was  there  involved,  but  only  the  hauling  of  traffic  over  existing 
tracks.  The  railroad  company  was  merely  compelled  to  give  the  Lar- 
abee Company  the  same  services  which  it  had  previously  given  without 
objection.  Nor  does  Railway  Co.  v.  Wren,  supra,  in  terms  declare  a 
common-law  duty  to  give  equality  in  switching  connections.  The  court 
does  say  that  the  first  clause  of  the  statute  is  merely  declaratory  of  the 
common  law,  but  even  that  proposition  was  not  involved  in  the  case. 
Moreover,  the  specific  obligation  there  in  question  related  only  to  the 
furnishing  of  cars  to  shippers,  and  the  question  presented  here  was  not 
mentioned. 

Of  course,  this  court  is  not  bound  by  the  decision  of  a  state  court  as 
to  what  the  common  law  is.  The  authorities,  so  far  as  they  have  come 
to  our  attention,  are,  at  least  inf  erentially  or  by  analogy,  opposed  to  the 
common-law  existence  of  this  obligation.  Thus,  in  United  States  v. 
D.,  L.  &  W.  R.  R.  Co.  (C.  C.)  40  Fed.  101,  Judge  Wallace,  in  a  case  at 
circuit  involving  the  obligation  of  a  railroad  company  under  the  Inter- 
state Commerce  Act  to  transport  cattle  in  cars  of  a  special  construction 
belonging  to  a  transportation  company,  held  that  it  was  "no  part  of  the 
common-law  obligation  of  railway  companies  to  furnish  the  same  facil- 
ities or  instrumentalities  of  transportation  to  all  alike."  In  Wisconsin, 
etc.,  R.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  296,  21  Sup.  Ct.  115,  45  L. 
Ed.  194,  Mr.  Justice  Peckham  said  that  at  common  law  the  courts 
would  be  without  power  to  make  the  order  which  was  made  in  that 
case,  which  required  two  railroads  to  provide  at  an  intersecting  point 
facilities,  by  track  connections,  for  transferring  cars  between  the  tracks 
of  the  respective  companies,  with  equal  facilities  for  interchange  of 
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cars  and  traffic  between,  and  the  receiving,  forwarding,  and  delivering 
of  cars  and  property  to  and  from,  the  respective  lines.  See,  also,  state- 
ment of  Mr.  Justice  Brown  in  Interstate  Commerce  Commission  v.  B. 
&  O.  Ry.  Co.,  supra,  145  U.  S.  at  page  275,  12  Sup.  Ct.  at  page  847.  36 
L.  Ed.  699,  that  the  common  law  demanded  of  carriers  'little  more  than 
that  they  should  carry  for  all  persons  who  applied,  in  the  order  in  which 
the  goods  were  delivered  at  the  particular  station,  and  that  their  charges 
for  transportation  should  be  reasonable."  In  Atchison,  T.  &  S.  F.  R. 
Co.  V.  D.  &  N.  O.  R.  Co.,  110  U.  S.  667,  674,  4  Sup.  Ct.  185,  28  L.  Ed. 
291,  it  was  said  that  a  constitutional  provision  forbidding  railroads  to 
make  undue  or  unreasonable  discriminations  in  charges  or  facilities  for 
transporting  freight  or  passengers,  or  to  give  any  preference  in  furnish- 
ing cars  or  motive  power,  imposed  obligations  no  greater  than  at  com- 
mon law.  But  it  could  not  have  been  meant  to  assert  the  existence  at 
common  law  of  a  right  to  compel  equality  in  switching  connections; 
for,  although  it  is  also  said  in  the  case  just  cited  that  the  railroad  com- 
pany was  prohibited  both  by  the  common  law  and  the  Constitution  of 
Colorado  from  discriminating  unreasonably  in  favor  of  or  against  other 
railroad  companies  seeking  to  do  business  on  its  road,  it  was  held  that 
the  constitutional  provision  giving  every  railroad  company  the  right  to 
connect  with  any  other  road,  did  not,  without  statutory  aid,  give  the 
right  to  a  business  connection;  Chief  Justice  Waite  saying  (100  U.  S. 
682,  4  Sup.  Ct.  192,  28  L.  Ed.  291),  that  the  common  law  and  consti- 
tutional prohibition  against  unreasonable  discrimination  for  or  against 
another  company  seeking  to  do  business  on  its  road  "does  not  neces- 
sarily imply  that  it  must  stop  at  the  junction  of  one  and  interchange 
business  there,  because  it  has  established  joint  depot  accommodations 
and  provided  facilities  for  doing  a  connecting  business  with  another 
company  at  another  place."  The  Chief  Justice  further  said  (110  U.  S. 
680,  4  Sup.  Ct.  191,  28  L.  Ed.  291) : 

**At  common  law,  a  carrier  is  not  bound  to  carry  except  on  his  own  line, 
and  we  think  it  quite  clear  if  he  contracts  to  go  beyond  he  may,  in  the  ab- 
sence of  statutory  regulations  to  the  contrary,  determine  for  himself  what 
agencies  he  will  employ." 

In  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  542,  628,  29  L.  Ed.  791, 
it  was  held  that  railroad  companies  were  not  bound  to  furnish,  in  the 
absence  of  statute,  to  all  independent  express  companies  equal  facilities 
for  doing  an  express  business  upon  their  passenger  trains.  In  the 
cases,  so  far  as  we  have  discovered,  in  which  railroads  have  been  held 
obligated  to  make  connections  for  the  passage  of  cars  over  their  tracks, 
or  to  run  their  cars  over  the  tracks  of  others,  or  to  permit  other  car- 
riers to  use  their  wharves  or  other  terminals,  there  have  existed  direct 
statutory  requirements  to  such  effect,  many  of  the  cases  denying  the  ex- 
istence of  obligation  otherwise.  See,  for  illustration.  Railroad  Co.  v. 
Minnesota,  186  U.  S.  263,  22  Sup.  Ct.  900,  46  L.  Ed.  1151 ;  Mich.  R. 
R.  Commission  v.  Mich.  Central  R.  R.  Co.,  168  Mich.  230,  132  N.  W. 
1068;  Stockyards  Co.  v.  L.  &  N.  Ry.  Co.,  192  U.  S.  568,  24  Sup.  Ct. 
339,  48  L.  Ed.  565 ;  L.  &  N.  Ry.  Co.  v.  West  Coast,  etc.,  Co.,  198  U. 
S.  483,  25  Sup.  Ct.  745,  49  L.  Ed.  1 135 ;  L.  &  N.  Ry.  Co.  v.  Stockyards 
Co.,  212  U.  S.  132,  29  Sup.  Ct.  246,  53  L.  Ed.  441;  Grand  Trunk  Ry. 
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Co.  V.  Mich.  R.  R.  Commission,  231  U.  S.  457,  34  Sup.  Ct.  152,  58  L. 
Ed.  310;  Vincent  v.  C.  &  A.  R.  R.  Co.,  49  lU.  33;  People  v.  C.  &  N. 
W.  Ry.  Co.,  57  111.  436. 

It  is  difficult  to  find  basis  for  a  greater  obligation  on  the  part  of  a 
railroad  company  to  give  a  switch  track  connection  to  a  shipper  than 
to  another  railroad  company,  especially  as  the  latter  is  engaged  in  pub- 
lic transportation,  while  the  former  may  not  be.  Judge  Taft,  speaking 
for  this  court  in  Jones  v.  Newport  News  &  M.  V.  Co.,  65  Fed.  at  page 
738,  13  C.  C.  A.  95,  in  denying  the  common-law  obligation  of  a  railroad 
company  to  continue  a  switching  connection  actually  in  use  for  a  period 
of  years,  said : 

"It  may  safely  be  assumed  that  the  common  law  imposes  no  greater  obliga- 
tion upon  a  common  carrier  with  respect  to  a  private  individual  than  with  re- 
spect to  the  public." 

If  the  obligation  here  in  question  existed  at  all  at  common  law,  it  was 
too  shadowy  to  be  of  practical  value;  and  its  express  imposition  by 
state  statutes,  as  well  as  to  a  limited  extent  by  the  Interstate  Commerce 
Act,  evidences  a  legislative  belief  in  its  nonexistence  otherwise.  In- 
deed, even  the  Interstate  Commerce  Act  does  not  command  strict  uni- 
formity of  treatment  with  respect  to  facilities  of  shipment,  but  forbids 
only  undue  or  unreasonable  preference.  (Act  Feb.  4,  1887,  c.  104,  §  3, 
24  Stat.  L.  380  [Comp.  St.  1913,  §  8565])  Texas  &  Pacific  Ry.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S.  197,  219,  16  Sup.  Ct.  666, 
40  L.  Ed.  940.  It  was  not  until  June  29,  1906,  that  Congress  attempted 
express  regulation  of  switching  connections;  and  even  then  the  re- 
quirement was  made  subject  to  the  limitations  that  the  connection  is 
reasonably  practicable,  can  be  put  in  with  safety,  and  "will  furnish  suf- 
ficient business  to  justify  the  construction  and  maintenance  of  the 
same."  (Act  June  29,  1906,  c.  3591,  34  Stat.  585  [Comp.  St.  1913,  § 
8563]) ;  Winters,  etc.,  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  16  Interst. 
Com.  R.  587;  Judson  on  Interstate  Commerce,  §  158.  And  in  Inter- 
state Commerce  Commission  v.  D.,  L.  &  W.  R.  Co.,  216  U.  S.  531,  537, 
30  Sup.  Ct.  415,  417  (54  L.  Ed.  605),  Mr.  Justice  Holmes,  in  speaking 
of  the  switch  connection  amendment  referred  to,  said : 

**The  statute  creates  a  new  right  not  existing  outside  of  it  Wisconsin,. 
Minn.  &  Paa  R.  Co.  v.  Jacobson,  179  U.  S.  287,  296  [21  Sup.  Ct  115,  45  L.  Ed. 
194]'' 

As  evidencing  the  strict  construction  of  the  1910  amendment  to  this 
provision  of  the  Interstate  Commerce  Act,  see  United  States  v.  B.  &  O. 
S.  W.  Ry.  Co.,  226  U.  S.  14,  19,  33  Sup.  Ct.  5,  57  L.  Ed.  104. 

[6]  We  therefore  think  that  the  action,  whether  regarded  as  brought 
under  the  first  or  second  clause  of  the  Ohio  act,  is  equally  "upon  a  lia- 
bility created  by  statute."  We  may  add  that  the  mere  failure  to  specify 
the  Buckeye  Company  as  the  corporation,  or  one  of  the  corporations,, 
receiving  the  alleged  discriminatory  switching  connections,  was  merely 
matter  of  indefiniteness  and  was  not  fatal ;  for  defendant  had  the  right 
to  ask  such  specification,  and,  failing  to  do  so,  cannot  complain  of  its 
lack.  See  Gen.  Code  Ohio,  §  11336.  No  complaint  of  this  nature  is 
presented  by  defendant's  brief. 
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[7]  The  petition,  in  our  judgment,  sufficiently  states  a  case  under 
the  first  clause  of  the  statute,  and  there  was  thus  no  error  in  overruling 
the  demurrer.  The  case  was  tried,  however,  as  one  arising  under  the 
second  clause,  viz.,  on  the  theory  that  defendant  was  interested  in  the 
freights  of  the  Buckeye  Company,  and  it  is  strongly  urged,  not  only  that 
the  petition  does  not  allege  such  interest,  but  that  there  was  no  evidence 
tending  to  show  it.  The  petition  alleges  that  defendant  and  its  officers, 
directors,  and  stockholders  were  "interested  in  and  were  owners  of  the 
stock  of  corporations  owning  and  operating  coal  mines/'  which  were 
given  switching  connections  with  defendant's  road.  Manifestly,  the 
statutory  term  ** freight  owned"  refers  to  what  is  carried  as  freight, 
which  in  this  case  was  coal.  The  result  of  the  decisions  of  the  Supreme 
Court  in  United  States  v.  Delaware  &  Hudson  R.  R.  Co.,  213  U.  S. 
403,  415,  29  Sup.  Ct.  527,  539  (53  L.  Ed.  836),  and  United  States  v.  Le- 
high Valley  R.  R.  Co.,  220  U.  S.  257,  272,  31  Sup.  Ct.  387,  55  L.  Ed. 
458,  would  seem  to  be  that  the  words  "any  article  or  commodity 
*  *  *  which  it  may  own  in  whole  or  in  part,  or  in  which  it  may 
have  any  interest,  direct  or  indirect,"  found  in  the  commodities  clause 
of  the  Hepburn  Act,  do  not  embrace  the  interest  of  a  carrier  in  a  bona 
fide  producing  corporation,  as  the  result  of  the  carrier's  mere  owner- 
ship of  stock  therein,  yet  do  embrace  such  carrier's  interest  where  the 
latter  so  exerts  its  power  as  a  stockholder  in  a  producing  corporation 
to  so  commingle  the  affairs  of  both  as  necessarily  to  make  them  prac- 
tically indistinguishable,  and  thus  to  make  the  two  corporations  prac- 
tically one  for  all  purposes. 

In  the  instant  case,  as  submitted  to  the  jury,  defendant's  liability 
was  made  to  depend  upon  a  finding  that  it  had  so  used  its  power  as  a 
stockholder  in  the  coal  company  as  to  make  the  latter  virtually  a  mere 
dependency  or  department  of  the  railroad  company.  On  a  careful  re- 
view of  the  evidence,  we  are  of  opinion  that  it  fairly  tends  to  support 
such  finding.  Nevertheless  the  question  remains  whether  the  petition 
sufficiently  alleges  the  situation  so  found  to  exist,  and  unless  it  is  ap- 
parent that  failure  to  so  allege  could  not  reasonably  have  prejudiced  de- 
fendant, it  would  be  our  duty  to  consider  the  question  of  pleading.  But 
if  we  have  rightly  concluded  that  the  petition  states  a  case  under  the 
first  clause,  and  that  the  liability  declared  thereby  is  "a  liability  created 
by  statute,"  it  would  seem  immaterial  whether  a  case  under  the  second 
clause  was  either  alleged  or  proven;  for,  eliminating  defendant's  al- 
leged interest  in  the  Buckeye  Coal  Company,  the  same  facts  relied  upon 
as  giving  (and  necessary  to  create)  a  right  of  action  under  the  second 
clause  of  the  statute  would  equally  give  such  right  under  the  first  clause, 
since  the  first  clause,  which  requires  that  all  shippers  shall  have  the 
"same  and  equal  opportunities  and  facilities"  for  shipping  freights  of 
all  kinds,  would  be  violated  by  refusing  to  plaintiff  a  switching  con- 
nection given  to  another  shipper  under  the  same  conditions  and  for  the 
shipment  of  the  same  kind  of  freight,  whether  or  not  defendant  had 
any  ownership  of  or  interest  in  the  coal  of  such  other  shippers. 

There  is  thus  no  inconsistency  between  the  acts  proved  or  sought  to 
be  proved  by  plaintiff  and  the  acts  necessary  to  support  recovery  under 
the  first  clause,  and  we  have  no  difficulty  in  holding  that  the  proofs 
tended  to  show  a  violation  of  the  first  clause  of  the  statute.  It  there- 
fore cannot,  we  think,  reasonably  be  supposed  that  the  jury,  which 
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found  a  verdict  for  plaintiff  under  the  second  clause,  would  not  have 
similarly  found  under  the  first,  or  that  defendant  could  have  been  prej- 
udiced by  a  submission  of  the  case  according  to  plaintiff's  contention 
(possibly  made  under  stress  of  the  defense  of  limitation)  that  defend- 
ant was  interested  in  the  Buckeye  Company's  freights  (so  making  de- 
fendant's liability  depend  upon  a  finding  of  such  interest),  unless  it  is 
reasonably  to  be  apprehended  that  the  jury  might  have  failed  to  find  a 
verdict,  or  would  have  found  a  smaller  verdict,  on  a  theory  involving 
only  general  discrimination,  if  uninfluenced  by  testimony  of  special  dis- 
crimination in  favor  of  a  dependency  of  the  railroad  company.  It  does 
not  appear  that  plaintiff's  measure  of  damages  would  legally  be  affected 
by  defendant's  actual  relation  to  the  Buckeye  Company.  However,  it 
is  not  denied  that  defendant  was  a  stockholder  in  that  company,  and 
the  difference,  so  far  as  its  effect  upon  the  verdict  is  concerned,  between 
such  relation  and  the  claimed  departmental  relation  is  not  well  defined. 
As  a  practical  proposition,  it  would  seem  likely  that  such  stockholding 
relation  would  have  appeared,  had  recovery  been  confined  to  the  first 
clause;  but,  whether  so  or  not,  we  would  scarcely  be  justified  in  order- 
ing a  new  trial  on  a  vague  suspicion  that  the  verdict  might  have  been 
different,  had  the  proof  of  an  admitted  relation  not  appeared.  The  evi- 
dence that  defendant  extended  to  other  shippers  than  the  Buckeye 
Company  switching  connections  denied  to  plaintiff,  in  the  freight  of 
which  other  shippers  there  was  no  proof  that  defendant  was  interested, 
would  have  been  equally  admissible  under  the  first  clause.  Moreover, 
the  court  reduced  the  actual  recovery  substantially  below  the  verdict, 
and  presumably  to  an  amount  which  it  considered  not  unreasonable. 
We  are  thus  constrained  to  think  it  unnecessary  to  determine  whether 
the  petition  sufficiently  alleged  defendant's  interest  in  the  Buckeye 
freights. 

It  is  urged  that  the  action  cannot  be  maintained  because  plaintiff  did 
not  submit  its  claim  of  alleged  discrimination  to  the  Interstate  Com- 
merce Commission.  We  are  not  impressed  with  this  contention.  The 
Interstate  Commerce  Act  has  no  application  to  intrastate  commerce 
(Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  447,  457,  155 
U.  S.  3,  14  Sup.  Ct.  1125,  38  L.  Ed.  1047);  and  it  follows  that  state 
statutes  regulating  commerce  are  void  only  so  far  as  they  affect  com- 
merce of  an  interstate  nature.  We  think  the  District  Judge  rightly 
held  that  the  petition  did  not  allege  that  plaintiff  had  been  denied  the 
connection  with  respect  to  interstate  freights ;  and  we  have  been  cited 
to  no  testimony  tending  to  show  such  claim  upon  the  trial,  or  even  that 
plaintiff  is  engaged  in  mterstate  transportation.  For  these  reasons,  if 
for  no  other,  we  think  the  Interstate  Commerce  Act  has  no  application 
to  the  present  action. 

The  judgment  of  the  District  Court  is  accordingly  affirmed,  with 
costs. 

NOTE. 

Idmitatioiui  Applicable  to  Aotions  on  Liabilities  Created  by  Statute 
Otber  Than  for  Penalties  or  Forfeitures. 

I.  In  General. 

(U.  S.)  An  action  against  a  railroad  company  for  injury  to  an  employ^ 
based  on  Safety  AppUance  Act  March  2,  1893,  and  brought  in  Kentucky,  held 
trovemed  as  to  limitation  by  Ky.  'St  f  2515,  as  one  upon  a  "liability  created 
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by  statute."— Nichols  v.  Chesapeake  &  O.  By.  CJo.,  195  Fed.  913,  115  O.  C. 
A.  601. 

(U.S.)  An  action  of  assumpsit  under  the  Pennsylvania  practice  act  of 
1887,  which  Includes  In  that  form  of  action  the  common-law  actions  of 
covenant,  debt,  and  assumpsit,  brought  by  a  municipal  corporation  to  recover 
license  fees  imposed  by  an  ordinance,  for  which  debt  would  have  been  the  ap- 
propriate form  of  common-law  action,  Is  not  within  the  provision  of  the  Penn- 
sylvania statute  of  limitations  covering  "actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,*'  which  Includes  only  contracts  In  fact, 
voluntarily  entered  Into,  and  does  not  apply  to  actions  on  quasi  contracts, 
such  as  obligations  Imposed  by  law. — City  of  Philadelphia  v.  Atlantic  &  P.  Tel. 
Co.,  109  Fed.  55. 

(Ala.)  Under  Acts  189S-99,  p.  202,  |  16,  providing  that  suit  for  the  re- 
covery of  a  license  tax  may  be  brought  at  any  time  within  five  years,  the 
statute  of  limitations  of  one  and  two  years  does  not  apply  to  a  suit  by  the 
state  to  recover  a  license  tax  from  a  foreign  corporation. — Southern  (5ar  & 
Foundry  Co.  v.  State,  32  South.  235,  133  Ala.  624. 

(Ga.)  Where  an  action  Is  founded  on  a  statute  liability,  the  law  deems  It  so 
far  a  specialty  that  the  plea  of  the  statute  of  limitations,  as  applicable  to 
notes,  cannot  be  supported. — Lane  v.  Morris,  8  Ga.  468. 

(Ga.)  The  statute  of  limitations  cannot  be  pleaded  to  the  remedy  given  by 
the  legislature  to  enforce  a  trust. — ^Bethune  v.  Dougherty,  30  Ga.  770. 

(Ga.)  The  fact  that  the  remedy  used  to  enforce  a  debt  is  one  specially 
provided  by  statute  does  not  make  the  debt  Itself  a  "statutory  liability" 
within  the  meaning  of  the  provision  which  exempts  certain  liabilities  from  the 
operation  of  the  statute  of  limitations. — Pare  v.  Mahone,  32  Ga.  253. 

(Ga.)  The  establishment  of  freight  rates  by  the  railroad  commissioners 
Is  a  "rule  or  regulation"  within  the  meaning  of  Code,  |  719 j,  giving  an  action 
for  any  injury  done  by  a  railroad  'In  violation  of  any  rule  or  regulation"  of 
the  commissioners ;  and  an  action  brought  to  recover  an  excess  of  freight  paid 
must  be  brought  within  the  12  months  limited  by  the  statute. — ^Parmelee  v. 
Savannah,  F.  &  W.  Ry.,  78  Ga.  239,  2  S.  E.  686. 

(Ga.)  The  limitation  of  an  action  arising  In  favor  of  an  individual  against 
an  Incorporated  canal  company,  based  on  the  company's  failure  to  keep,  Its 
canal  in  such  condition  as  to  enable  plaintiff  to  use  it  for  transportation  pur- 
poses, is  not  governed  by  CJode,  §  2916,  providing  that  all  suits  for  the  en- 
forcement of  rights  accruing  to  individuals  under  statutes,  acts  of  incorpora- 
tion, or  by  operation  of  law,  shall  be  brought  within  20  years  after  the 
right  of  action  accrues,  but  by  the  general  law  prescribing  a  limitation  of 
4  years.— Savannah  &  O.  Canal  Co.  v.  Shuman  (Ga.)  25  S.  £.  415,  98  Ga.  171. 

(Ga.)  That  a  lien  is  by  statute  created  in  favor  of  attorneys  at  law,  and 
that  an  attorney  is,  in  a  given  Instance,  proceeding  thereunder  to  foreclose 
his  lien  for  fees,  does  not  make  the  debt  thus  sought  to  be  collected  a  stat- 
utory liability,  so  as  to  be  within  Civ.  Code,  §  3766,  fixing  20  years  as  the 
period  of  limitations  in  such  cases. — ^Peavy  v.  Turner,  33  S.  EL  409, 107  Ga.  401. 

(Ga.)  Civ.  Code  1895,  §  3766,  providing  that  suits  for  the  enforcement  of 
rights  under  statutes  or  by  operation  of  law  shall  be  brought  within  20  years, 
is  applicable  to  cases  where  the  liability  thus  created  is  in  favor  of  an  in- 
dividual of  a  class  to  which  he  belongs,  as  distinguished  from  one  arising 
under  the  general  law  in  favor  of  the  public  at  large. — Bigby  v.  Douglas,  51 
S.  E.  606,  123  Ga.  635. 

(Idaho)  Under  Rev.  St.  f  4054,  subd.  1,  an  action  to  recover  liability  cre- 
ated by  statute  other  than  a  penalty  or  forfeiture  must  be  commenced  within 
three  years. — Canyon  County  v.  Ada  County,  51  Pac.  748,  5  Idaho,  686. 

(Kan.)  A  civil  action  by  the  state  to  enforce  a  lien  for  fines  and  costs 
against  the  owner  of  real  estate  who  has  knowingly  suffered  a  person  to 
sell  liquor  thereon  in  violation  of  law  is  an  action  "on  a  liability  created 
by  statute,"  within  the  meaning  of  Code,  §  18,  subd.  2,  which  provides  that  an 
action  on  a  liability  created  by  statute  is  barred  in  three  years,  and  is  not 
an  action  on  a  "statute  for  a  penalty  or  forfeiture,"  within  the  meaning  of 
subdivision  4,  barring  such  actions  in  one  year. — State  v.  Pfefferle,  83  Kan. 
718,  7  Pac  597. 
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(Kan.)  An  action  nnder  Acts  1881,  |  15,  for  damages  by  sale  of  Intoxicat- 
ing liquors,  Is  purely  statutory,  and  must  be  commenced  within  three  years 
after  the  cause  of  action  shall  have  accrued  as  prescribed  by  subdivision  2 
of  section  18  of  the  Code ;  the  action  being  on  a  liability  created  by  statute 
other  than  a  forfeiture  or  penalty. — Dureln  v.  Pontlous,  34  Kan.  353,  8 
Pac.  42a 

(Kan.)  The  liability  at  an  administrator  for  failure  to  pay  over  money  of 
the  estate  to  his  successor  when  ordered  to  do  so  by  the  probate  court  Is 
one  created  by  statute,  and  an  action  thereon  by  the  administrator  de  bonis 
non  against  the  sureties  upon  the  bond  of  the  former  administrator  can 
only  be  brought  within  three  years  after  the  cause  of  action  has  accrued. — 
Davis  V.  Clark,  40  Pac.  665,  58  Kan.  454. 

(Kan.)  A  cause  of  action  against  a  guardian  for  a  balance  due  when  the 
ward  reached  the  age  of  majority  accrues  at  that  time,  and  Is  a  liability  cre- 
ated by  statute,  to  which  the  three-year  limitation  applies,  under  Code  Civ. 
Proc.  1909,  I  17,  subd.  2  (Gen.  St  1909,  |  5610),  though  the  action  Is  on  the 
guardian's  bond. — ^Hawk  v.  United  States  Fidelity  &  Guaranty  Ck>.,  112  Pac. 
602,  83  Kan.  775. 

(Ky.)  In  Rev.  St.  a  63,  art.  3,  f  2,  providing  that  "an  action  on  a  liability 
created  by  a  statute,  when  no  other  time  Is  fixed  by  the  statute  creating 
the  liability,  shall  be  commenced  within  five  years  next,"  etc,  the  word  "lia- 
bility" refers  to  the  subject-matter  of  the  action,  and  not  to  defendant — 
Trustees  of  Kentucky  Female  Orphan  School  v.  Fleming,  73  Ky.  (10  Bush)  234. 

(Ky.)  Ky.  St  §  2515,  providing  that  an  action  upon  a  liability  created  by 
statute  when  no  other  time  Is  fixed  by  the  statute  creating  the  liability  shall 
be  commenced  within  five  years  next  after  the  cause  of  action  accrued,  applies 
to  an  action  by  asylum  commissioners,  under  Id.  |  257,  to  subject  the  estate 
of  a  patient  who  has  been  admitted  as  a  pauper,  but  has  subsequently  acquired 
estate  which  may  be  subjected. — Schroer  v.  C^tral  Kentucky  Asylum  for 
Insane,  68  S.  W.  150,  113  Ky.  288. 

(Ky.)  Action  by  execution  creditor  purchasing  at  a  sale  of  mortgaged  real 
property  to  enforce  the  lien  given  by  Ky.  St  §  1709,  held  an  "action  upon 
a  liability  created  by  statute,"  barred  under  section  2515  unless  commenced 
within  five  years.— Due  v.  Bankhardt,  152  S.  W.  786,  151  Ky.  624. 

(Mo.)  An  action  under  Rev.  St.  1879,  c.  21,  art  3,  to  recover  excess  of 
overcharges  exacted  by  a  carrier,  Is  barred  by  the  three-year  statute  of  lim- 
itations.—Young  V.  Kansas  City,  St  J.  &  C.  B.  Ry.  Co.,  33  Mo.  App.  509. 

(Neb.)  An  action  against  a  railroad  company  to  recover  for  a  breach  of 
contract  of  carriage  Is  not  for  a  liability  created  by  statute,  within  the  mean- 
ing of  Code  Civ.  Proc.  |  11,  fixing  the  period  of  limitation  of  such  actions, 
because  of  the  provision  of  Comp.  St  c.  16,  §  111,  that  railroad  companies  shall 
be  entitled  to  the  same  rights  and  be  subject  to  the  same  liabilities  as  common 
carriers.— Denman  v.  Chicago,  B.  &  Q.  R.  Co.,  71  N.  W.  967,  52  Neb.  140. 

(N.  Y.)  The  six-years  limitation  applies  to  proceedings  to  compel  an  ad- 
ministrator to  account  for  personalty,  but  not  for  the  proceeds  of  realty  sold 
by  him  to  pay  debts,  since,  under  Code  Civ.  Proc.  |  2726,  where  a  decree  for 
the  sale  of  realty  Is  made,  the  court  may  from  time  to  time  compel  a  judicial 
settlement  of  the  administrator's  account,  and  he  Is  required  to  give  bond  to 
account  for  all  money  received  by  him  "whenever  he  is  required  to  do  so" 
by  the  court.— In  re  Sargent,  59  N.  Y.  Supp.  105,  42  App.  Div.  301^  2  Gibbons, 
597;  In  re  Bradley's  Estate,  Id.,  affirming  decree  In  re  Bradley  (Sur.)  54 
N.  Y.  Supp.  555,  25  Misc.  Rep.  261,  2  Gibbons,  597. 

(N.  Y.)  An  action  for  an  accounting  and  to  require  an  executor  to  set  apart 
exempt  property  from  the  estate  of  decedent  Is  an  action  on  a  liability  created 
by  statute,  and  if  not  brought  within  six  years  after  the  expiration  of  18 
months  from  the  issuance  of  the  letters  testamentary,  it  is  barred. — ^In  re 
Campbell's  Estate,  89  N.  Y.  Supp.  569,  96  App.  Div.  561. 

(Ohio)  An  action  by  the  treasurer  of  a  county  to  enforce  assesments 
for  the  construction  of  ditches  is  barred  In  six  years  under  Rev.  St  §  4981, 
providing  that  a  liability  created  by  statute  can  be  enforced  only  within  six 
years  after  the  cause  of  action  accrues. — Baltimore  &  O.  R.  Co.  v.  Stankard, 
46  N.  H:.  677,  56  Ohio  St  224,  49  L.  R.  A.  381,  60  Am.  St  Rep.  745. 
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(Ohio)  An  action  against  a  garnishee  for  failure  to  account  for  the  prop- 
erty of  the  debtor  as  ordered  in  the  Judgment  in  the  garnishment  proceedings 
is  upon  a  statutory  liability,  and  is  barred  in  six  years. — Davis  v.  Lewis,  16 
Ohio  Cir.  Ct.  R.  138,  8  O.  0.  D.  772. 

(Ohio)  The  liability  of  real  estate  of  a  decedent  to  be  sold  in  a  civil  action 
by  the  administrator  is  one  created  by  statute  and  as  such  comes  within  the 
meaning  of  section  4981,  Rev.  St.,  providing  a  limitation  of  six  years  on  ''an 
action  upon  a  liability  created  by  statute,  other  than  a  forfeiture  or  penalty,*' 
and  is  barred  in  six  years  after  the  administrator  has  discovered  that  the 
personal  property  is  not  sufficient  to  pay  the  debts  of  the  estate. — Ling  v. 
Strome,  31  Ohio  Cir.  Ct  R.  669. 

(Pa.)  The  lien  created  by  the  acts  of  1819  and  1820  on  adjacent  property, 
for  curbing  and  paving,  is  not  limited  by  the  statute  of  limitations  relating 
to  personal  actions;  there  being  no  personal  liability  therefor. — Council  v. 
Moyamensing,  2  Pa.  (2  Barr)  224. 

(R.  I.)  A  liability  created  by  statute  is  a  specialty,  and  an  action  thereon 
in  equity  is  not  barred  by  the  statute  of  limitations,  though  not  commenced 
within  six  years  after  it  has  accrued. — Atwood  v.  Rhode  Island  Agricultural 
Bank,  1  R.  I.  376. 

(S.  D.)  An  action  under  Rev.  Code  Civ.  Proc.  |  807,  by  the  mother  of  a 
bastard  child  against  the  father  to  compel  him  to  support  the  child  is  an  ac- 
tion on  a  liability  created  by  statute,  other  than  a  penalty  or  forfeiture,  and 
is  not  barred  by  limitations  in  two  years,  but,  under  section  60,  may  be 
brought  at  any  time  within  six  years. — State  v.  Patterson,  100  N.  W.  162, 
18  S.  D.  251. 

(Va.)  Where  trustees,  by  authority  of  an  act  of  assembly,  sold  and  con- 
veyed land,  reserving  in  the  deed  a  ground  rent  to  be  paid  to  the  proprietor 
of  the  land  when  he  should  be  ascertained,  and  the  proprietor  of  the  land 
afterwards  filed  a  bill  against  the  purchaser  to  recover  the  ground  rents, 
the  general  statute  of  limitations  was  no  bar  to  the  recovery.— MuUiday  v. 
Machir's  Adm'r,  4  Grat  1. 

(Wis.)  An  action  for  license  fees  imposed  on  railroads  by  St  1898,  |  1213, 
imposing  an  annual  license  fee  on  railroads  based  on  their  gross  earnings,  is 
an  action  on  a  claim  created  by  statute  within  sections  4222,  4229,  limiting 
the  commencement  of  actions  on  liabilities  created  by  statute  to  six  years,  and 
declaring  that  limitations  prescribed  shall  apply  to  actions  brought  in  the 
name  of  the  state  for  its  benefit— State  v.  Chicago  &  N.  W.  Ry.  Co.,  112  N. 
W.  515;   Same  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  Id.  522. 

II.  Liability  op  Govebnment,  State,  ob  Municipality. 

(Cal.)  Code  Civ.  Proc.  |  338,  requiring  an  action  on  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture,  to  be  brought  within  three  years, 
does  not  bar  a  proceeding  to  compel  the  payment  of  money  due  for  the  recla- 
mation of  swamp  lands,  since  Pol.  Code,  §  3477,  and  the  preceding  sections 
requiring  the  payment  of  $2  per  acre  to  the  purchaser  of  swamp  lands  when 
the  reclamation  is  completed  or  so  much  money  is  expended  therein,  is  a 
contract  between  the  purchaser  and  the  state,  and  is  not  a  liability  created 
by  statute.  Judgment  61  Pac.  935,  reversed  on  rehearing. — ^Miller  &  Lux 
V.  Batz,  63  Pac.  680,  131  Cal.  402. 

(Ind.)  The  state  is  not  authorized  to  set  up  the  statute  of  limitations  in 
defense  to  a  suit  brought  by  the  trustees  of  the  Vincennes  University  pursuant 
to  the  act  of  1846,  which  authorized  the  suit — State  v.  Trustees  of  Vincennes 
University,  5  Ind.  77. 

(Kan.)  Taxes  were  paid  on  land  which  in  fact  was  'Indian  land,*'  and 
not  liable  to  taxation.  The  mistake  was  discovered  six  years  after  payment. 
Heldt  that  an  action  against  the  county  commissioners  to  recover  the  amount 
was  barred,  if  not  by  the  two  then  by  the  three-year  statute  of  limitations ; 
the  action  being  founded  "on  a  liability  created  by  statute  other  than  a 
forfeiture  or  penalty,"  and  not  "an  action  on  any  agreement,  contract,  or 
promise  in  writing." — Richards  v.  Wyandotte  County  Com'rs,  28  Kan.  326. 

(Kan.)    The  obligation  resting  on  a  township,  which  is  a  legal  successor 
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of  a  county  covering  the  same  territory*  and  which  has  received  the  assets 
of  such  county,  Is  not  a  statutory  one,  nor  an  Implied  obligation,  as  those  terms 
are  used  in  the  statute  of  limitations,  but  is  an  obligation  identical  with  that 
which  rested  upon  the  original  county. — Van  Auken  v.  Garfield  Tp.,  Finney 
County,  72  Pac.  211,  66  Kan.  594. 

(La.)  The  prescription  of  one  year  does  not  apply  to  an  action  by  a  board 
of  school  directors  against  a  city  which  has  diverted  the  amounts  placed  on 
the  budget  for  the  expenses  of  carrying  on  the  school  system,  and  collected 
by  a  tax.— Parish  Board  of  School  Directors  v.  City  Of  Shreveport,  47  La. 
Ann.  1310,  l7  South.  823. 

(N.  J.)  Act  Feb.  27, 1877  (Revision,  p.  1355),  entitled  "An  act  relating  to  the 
refunding  by  municipal  corporations  in  this  state  of  moneys  paid  to  said  cor- 
porations by  owners  of  property  for  assessments  for  benefits  for  local  im- 
provements in  certain  cases,"  created  a  statutory  obligation  on  the  part  of  such 
corporations  to  refund  money  paid  on  assessments  afterwards  vacated,  in  the 
manner  therein  prescribed,  to  which  obligation  the  statute  of  limitations  does 
not  apply.— Smith  v.  City  of  Jersey  City,  52  N.  J.  Law  (23  Vroom)  184,  18  Atl. 
1050. 

(Or.)  The  obligation  of  a  county  to  pay  its  proportion  of  the  state  taxes 
is  a  liability  created  by  statute,  within  the  meaning  of  Hlirs  Ann.  Laws,  § 
6,  requiring  an  action  on  such  liability  to  be  brought  within  six  years. — State 
Y.  Baker  County,  24  Or.  141,  33  Pac.  530. 

III.  Liability  of  Public  Officers. 

(Cal.)  An  action  on  an  official  bond  is  not  an  action  "on  a  liability  created 
by  statute"  mentioned  in  subdivision  3  of  section  17  of  the  statute,  and  Is 
not  barred  thereby  by  the  expiration  of  three  years. — Placer  County  v.  Dlck- 
erson,  45  Cal.  12. 

(Cal.)  Code  Civ.  Proc.  |  338,  prescribing  three  years  as  the  limit  within 
which  actions  on  liabilities  created  by  statute  must  be  brought,  applies  to 
actions  brought  by  the  state  for  sums  collected  and  held  by  a  publl^  officer, 
which  the  statute  required  him  to  pay  into  the  public  treasury. — People  v. 
Van  Ness,  76  Cal.  121, 18  Pac.  139. 

(Cal.)  The  liability  of  a  county  recorder  for  failure  to  collect  legal  fees 
and  pay  them  over  to  the  county  being  a  statutory  liability,  an  action  on 
his  bond,  brought  more  than  three  years  after  the  cause  of  action  accrued, 
against  him  Individually,  Is  barred  by  Code  Civ.  Proc.  f  338,  subd.  1,  provid- 
ing that  an  action  must  be  commenced  within  three  years  "upon  a  liability 
created  by  statute,"  etc.,  since,  the  cause  of  action  being  barred  as  to  the 
recorder,  the  action  on  his  bond,  which  Is  but  collateral  thereto,  is  also 
barred,  and  the  statutory  limitation  relating  to  actions  on  written  under- 
takings does  not  apply.— Sonoma  County  v.  Hall,  62  Pac.  257,  132  Cal.  589, 
judgment  affirmed  65  Pac.  12,  459,  132  Cal.  589. 

(Cal.)  Where  the  incumbent  of  the  consolidated  offices  of  county  clerk, 
auditor,  and  recorder  could  under  Pol.  Code,  §  4091  et  seq.,  only  issue  as 
auditor  warrants  for  legal  demands  against  the  county,  a  cause  of  action  for 
the  Issuance  of  warrants  for  Illegal  demands  was  within  Code  Civ.  Proc.  § 
338,  subd.  1,  limiting  actions  on  liability  created  by  statute. — Calaveras  County 
V.  Poe,  140  Pac.  23. 

(Cal.)  Pol.  Code,  1 1793,  provides  that  the  holders  of  certain  school-teachers' 
certificates,  when  elected  to  teach,  shall  be  dismissed  only  for  insubordination 
or  other  causes,  as  mentioned  In  section  1791.  Held,  that  a  school-teacher's 
right  to  mandamus  to  compel  a  school  board  to  admit  her  to  the  enjoyment 
of  the  position  of  vice  principal  of  a  school  to  which  she  had  been  appointed, 
and  from  which  she  had  been  summarily  removed,  was  a  right  created  solely 
by  section  1793,  and,  when  not  sought  to  be  enforced  for  more  than  three 
years  after  It  accrued,  was  barred  by  Code  Civ.  Proc.  §  338,  subd.  1,  requirinji 
an  action  on  a  liability  created  by  statute,  other  than  a  penalty  or  forfeiture, 
to  be  brought  within  three  years. — Harby  v.  Board  of  Education  of  City  and 
County  of  San  Francisco,  83  Pac.  1081,  2  Cal.  App.  4ia 


Digitized  by 


Google 


400  132  O.  C.  A.  REPORTS 

(Idaho)  The  liability  of  sureties  on  an  ofDclal  bond  is  a  liability  ''created 
by  statute,*'  and  action  upon  such  liability  is  barred  in  three  years  under 
Rev.  St  f  4054,  subd.  1.— Ada  County  v.  Ellis,  48  Pac  1071,  5  Idaho,  333. 

(Kan.)  The  three-year  statute  of  limitation  (Ck)de  Civ.  Proc  f  18,  subd.  2), 
applicable  to  actions  on  liabilities  created  by  statute,  has  no  application  to 
an  original  action  in  the  supreme  court,  instituted  by  the  attorney  general 
In  the  name  of  the  state,  to  compel  the  ofBcers  of  a  county  to  keep  their 
offices  at  the  county  seat,  and  to  determine  Its  location ;  it  being  but  an  ex- 
ercise of  the  sovereign  power  of  the  state  compelling  obedience  to  its  statu- 
tory mandates. — State  v.  Stock,  38  Kan.  154,  16  Pac.  106. 

(Kan.)  An  action  on  the  official  bond  of  a  county  clerk  to  recover  fees 
wrongfully  retained  is  an  action  on  a  liability  created  by  statute,  and  barred 
by  the  three-year  statute  of  limitations  (Civ.  Code,  f  18,  subd.  2),  and  is 
not  governed  by  section  18,  subd.  5,  providing  tiiat  an  actionj  on  an  official 
bond  can  be  brought  only  within  five  years  after  the  cause  of  action  accrues. 
—Graham  County  <::k>m'rs  v.  Van  Slyck,  52  Kan,  622,  35  Pac  209. 

(Kan.)  The  liability  of  an  officer  to  pay  over  money  to  the  county  treas- 
urer, as  required  by  law,  is  one  created  by  statute;  and  an  action  thereon 
against  the  sureties  on  the  bond  can  only  be  brought  within  three  years  after 
the  cause  of  action  has  accrued. — Board  of  Com*rs  of  Cloud  County  v.  Hostet- 
ler,  51  Pac.  62,  6  Kan.  App.  286. 

(Ky.)  The  covenant  in  a  sheriff's  bond  that  he  will  well  and  truly  dis- 
charge the  duties  of  his  office,  and  pay  over  all  monejrs  that  might  come 
into  his  hands  to  those  entitled,  is  an  express  stipulation  that  he  will  be 
liable  on  such  bond  for  the  county  levy  collected  as  provided  by  (3en.  St.  c. 
27,  art.  3,  §  9,  and  is  governed  by  the  seven-year  limitation;  and  Gen.  St 
c.  71,  art.  3,  f  2,  providing  that  an  action  on  a  liability  created  by  statute 
shall  be  commenced  within  five  years  after  the  cause  of  action  accrued,  unless 
some  other  time  is  fixed  by  the  statute  creating  the  liability,  does  not  apply. — 
Kenton  County  v.  Lowe,  91  Ky.  367,  16  S.  W.  82. 

(Ky.)  The  liability  Imposed  by  statute  upon  a  county  Judge  and  his  sure- 
ties for  his  failure  to  take  sufficient  security  on  a  guardian's  bond  is  not  a 
''liability  created  by  statute,"  within  the  meaning  of  the  statute  of  limita- 
tions, but  is  a  liability  embraced  by  the  bond  of  the  county  Judge,  and  there- 
fore, In  an  action  on  the  bond  to  enforce  the  liability,  the  five-year  statute  of 
limitation  does  not  apply. — ^Kimball  v.  Thurman,  14  Ky.  Law  Rep.  (abstract) 
718. 

(Mont.)  Rev.  Codes,  |  6449,  subd.  1,  providing  that  an  action  upon  a 
liability  created  by  statute,  other  than  a  penalty  or  forfeiture,  must  be  com- 
menced within  two  years,  does  not  apply  to  an  action  by  a  city  to  recover  inter- 
est in  municipal  funds  wrongfully  converted  by  the  city  treasurer. — City  of 
Butte  V.  Goodwin,  134  Pac.  670,  47  Mont  155. 

(N.  C.)  Code,  §  155  (2),  prescribing  three  years  within  which  must  be  brought 
an  action  on  a  liability  created  by  statute,  other  than  a  penalty  or  forfeiture, 
unless  some  other  time  be  mentioned  in  the  statute  creating  it  applies  to 
a  cause  of  action  given  by  Code,  1 433,  in  favor  of  a  Judgment  creditor  a^nst 
a  clerk  of  court  for  failure  to  properly  index  the  Judgment — Shackelford 
V.  Staton,  117  N.  C.  73,  23  S.  B.  101. 

(Or.)  Since  an  action  on  a  sheriff's  undertaking  for  the  faithful  perform- 
ance of  his  duties  as  tax  collector  arises  on  a  liability  created  by  statute,  it  is 
governed,  in  respect  to  the  time  of  its  commencement,  by  Hill's  Ann.  Laws, 
§  6,  subd.  2,  providing  that  an  action  on  a  liability  created  by  statute  shall 
be  commenced  within  six  years,  and  not  by  section  7,  providing  that  "an 
action  against  a  sheriff  on  a  liability  incurred  by  the  doing  of  an  act  in  his 
official  <;^.pacity  and  in  virtue  of  his  office  shall  be  commenced  within  three 
years,"  which  refers  only  to  actions  on  liabilities  incurred  while  discharging 
his  ordinary  functions. — Multnomah  County  v.  Kelly,  60  Pac.  202,  37  Or.  1. 

(Or.)  An  action  on  the  official  bond  of  a  public  officer  for  a  defalcation  is 
an  action  on  a  liability  created  by  statute,  and  must  be  commenced  within 
6  years,  under  Bal.  &  C.  Ann.  Codes  &  St  §  6,  and  is  not  an  action  on  a 
sealed  instrument,  which,  under  section  5,  can  be  brought  within  10  years. 
—State  V.  Davis,  71  Pac.  68,  42  Or.  34,  rehearing  dehied  72  Pac.  317,  42  Or.  34. 
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IV.  Official  Salabt  or  STATinx)BT  Fees. 

(Colo.)  An  action  on  a  former  sherifTs  bond  for  failure  to  acconnt  for 
fees  collected  above  his  salary  held  governed  by  the  two-year  statute  of 
limitations  (Rev.  St.  1908,  §  4064),  and  not  by  section  4061.— People  v.  Putnam, 
122  Pac.  796,  798. 

(111.)  An  action  of  assumpsit  instituted  by  a  county  for  the  recovery  of 
court  costs  must  be  brought  within  five  years  after  the  cause  of  action  ac- 
crues.—Fulton  County  V.  Boyer,  116  111.  App.  388. 

(Ind.)  The  six-year  statute  of  limitations  is  a  bar  to  a  county  treasurer's 
claim  against  the  commissioners  for  fees  due  him  on  the  collection  of  de- 
linquent taxes,  and  not  allowed  at  the  time  when  settlement  should  have  been 
made. — Mathesie  v.  Knox  County,  82  Ind.  172. 

(La.)  Civ.  Code,  art.  3503,  defining  prescription  of  the  fees  of  parish  Judges, 
sheriffs,  clerks,  and  attorneys,  does  not  include  compensation  due  to  experts 
employed  in  the  trial  of  actions. — Dunbar  v.  Murphy,  11  La.  Ann.  713. 

(La.)  The  claims  of  sheriffs  and  clerks  of  courts  for  the  annual  sums  due 
them  for  their  services  in  criminal  matters  are  not  prescribed  by  Rev.  St  1 179, 
in  two  years  from  their  maturity  unless  proved  up  and  audited  within  that 
time;  the  prescription  of  that  section  applying  only  to  claims  which  require 
evidence  to  establish,  and  not  to  those  whose  amounts  are  fixed  by  law. — 
State  ex  rel.  Samuel  v.  Jumel,  30  La.  Ann.  339. 

(La.)  The  two  years*  prescription  in  Rev.  St.  §  179,  only  applies  to  those 
claims  of  sheriffs  and  clerks  which  require  evidence  to  establish  them,  not 
to  those  whose  amounts  are  fixed  by  law. — State  ex  rel.  Collens  v.  Jumel, 
30  La.  Ann.  861. 

(N.  J.)  Where  the  fees  or  compensation  of  a  public  officer  is  fixed  by  stat- 
ute, an  action  therefor  is  not  within  the  statutory  limitation  of  six  years. — 
Cowenhoven  v.  Chosen  Freeholders  of  Middlesex  County,  44  N.  J.  Law  (15 
Vroom)  232. 

(N.  J.)  An  action  by  the  treasurer  of  a  dCy  appointed  under  its  charter, 
which  also  prescribes  his  duty  and  remuneration,  for  one  year's  salary,  more 
than  six  years  after  it  has  become  due,  is  not  barred  by  Revision,  p.  5$M,  §  1, 
providing  that  "all  actions  of  debt  founded  on  any  lending  or  contract  without 
specialty,**  shall  be  commenced  within  six  years  after  the  cause  of  action  shall 
have  accrued,  as  a  salary  due  to  a  public  officer  is  not  a  debt  arising  on  con- 
tract, express  or  implied,  but  a  statutory  creation. — Cutwater  v.  City  of  Pas- 
saic, 51  N.  J.  Law  (21  Vroom)  345,  18  Atl.  164. 

(N.  C.)  Code,  c.  10,  §  155,  subd.  8,  prescribing  the  period  within  which 
action  may  be  brought  for  fees  due  an  officer,  by  the  Judgment  of  a  court, 
applies  only  to  actions  by  officers,  and  not  to  a  proceeding  by  a  plaintiff  for 
leave  to  issue  execution  on  a  Judgment  which  included  fees  of  officers  of  the 
court,  which  had  been  paid  by  him  as  they  accrued.— Cowles  v.  Hall,  113  N. 
C.  359,  18  S.  E.  329. 

(Pa.)  It  is  a  bar  against  claims  for  fees  by  a  constable  against  the  county 
for  the  service  of  criminal  process,  when  such  claims  originated  more  than 
six  years  before  the  commencement  of  suit. — County  of  Lancaster  v.  Brint- 
hall,  29  Pa.  (5  Casey)  38. 

(Tex.)  A  witness*  claim,  for  fees  for  attendance,  is  barred  in  two  years. — 
Flores  v.  Thorn,  8  Tex.  377. 

(Tex.)  A  suit  brought  in  December,  1855,  by  a  witness,  against  the  party 
who  sununoned  him,  to  recover  his  fees  for  attendance  during  the  spring  term 
of  the  court  in  1853,  is  barred  by  the  statute  of  limitations. — Crawford  v. 
Crain,  19  Tex.  145. 

V.  Liability  of  Corporate  Stockholders  or  OFFxcERa 

(U.  S.)  The  statute  of  limitations  (Act  N.  H.  June  16,  1791),  providing  that 
unless  "all  actions  of  debt,  grounded  on  any  lending  or  contract  without  ave- 
cialty,  and  all  actions  of  debt  for  arrearages  of  rent,  are  commenced  within  six 
years,**  etc.,  does  not  apply  as  a  bar  to  an  action  of  debt  brought  on  a  stat- 
utory provision  that  the  stockholders  of  a  bank  whose  bills  are  dishonored 
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shall  be  personally  liable  to  the  holder  for  the  payment  thereof.— Bollard 
V.  Bell,  Fed.  Cas.  No.  2,121  (1  Mason.  243). 

(U.  S.)  The  liability  of  a  stockholder  of  a  bank,  whose  insolvency  occurred 
prior  to  June  1,  1865,  is  barred  by  the  Georgia  statute  of  limitations  of 
March  16,  1869,  if  not  commenced  by  January  1, 1870,  by  the  direct  provisions 
of  such  statute.— Terry  v.  Tubman,  92  U.  S.  156,  23  L.  Ed.  537. 

(IT.  S.)  The  Georgia  act  of  March  16,  1869,  limiting  the  time  for  suing  to 
enforce  rights  which  accrued  prior  to  June  1,  1865,  and  declaring  that  such 
suits  must  be  brought  before  January  1,  1870,  may  be  pleaded  as  a  bar  to  suits 
brought  after  that  time  to  enforce  the  Individual  liability  of  the  stockholders 
of  a  bank  for  the  redemption  of  bills  which  it  ceased  and  failed  to  pay  before 
June  1, 1865,  or  to  recover  the  unpaid  balance  due  on  stock  subscription  at  the 
time  of  such  failure.— Terry  v.  Anderson,  95  U.  S.  628,  24  L.  Ed.  365. 

(U.  S.)  A  suit  in  equity,  begun  December  2,  1870,  against  stockholders  of 
a  bank,  for  a  failure  occurring  in  November,  1860,  under  the  provisions  of  a 
statute  of  South  Carolina  rendering  each  stockholder,  in  case  of  a  failure 
of  the  bank,  individually  liable  for  a  sum  not  exceeding  twice  the  amount  of 
his  share  or  shares,  was  held  barred  by  the  statute  of  limitations. — Godfrey 
V.  Terry,  97  U.  S.  171,  24  L.  Ed.  944. 

(U.  S.)  An  action  brought  by  a  receiver  of  a  national  bank  under  Rev. 
St.  U.  S.  S  5234  (U.  S.  Comp.  St.  1901,  p.  3507),  to  enforce  the  individual 
liability  of  a  shareholder  prescribed  by  section  5151  (Id.  p.  3465),  is  not  an 
action  upon  a  "contract  or  promise  in  writing,"  within  the  meaning  of  the 
Nebraska  statute  of  limitations,  but  is  governed  by  the  provision  of  that 
statute  requiring  actions  **upon  a  contract  not  in  writing,  express  or  implied," 
or  "upon  a  liability  created  by  statute,"  to  be  begun  within  four  years.  Judg- 
ment 100  Fed.  1002,  40  C.  C.A.  685,  affirmed.— McDonald  v.  Thompson,  22 
Sup.  Ct.  297,  184  U.  S.  71,  46  L.  Ed.  437. 

(U.  S.)  A  Kansas  trust  company,  which  is  empowered  to  receive  deposits 
and  to  loan  money  on  real  estate  and  personal  security,  must  be  deemed  a 
"moneyed  corporation"  within  the  meaning  of  Code  Civ.  Proc.  N.  Y.  §  394, 
prescribing  a  three-year  limitation  for  actions  to  enforce  stockholders'  lia- 
bilities, in  view  of  the  definition  of  that  term  in  1  Rev.  St  N.  Y.  p.  598,  §  51, 
as  one  having  the  power  to  make  loans  upon  pledges  or  deposits,  and  of  the 
further  definition  of  a  moneyed  corporation  in  the  revised  corporation  act 
of  1890,  as  one  formed  under,  or  subject  to,  the  banking  or  insurance  law. 
Judgment,  118  Fed.  1019,  54  C.  C.  A.  683,  affirmed.— Piatt  v.  Wilmot,  24  Sup. 
Ct.  542,  193  U.  S.  602,  48  L.  Ed.  809. 

(XJ.  S.)«  The  Arkansas  statute  of  limitations,  providing  that  all  special  ac- 
tions upon  the  case,  for  criminal  conversation,  assault  and  battery,  and  false 
ImprLsonment  shall  be  brought  within  one  year,  applies  to  all  special  actions 
on  the  case,  and  not  only  to  the  three  classes  of  actions  specially  mentioned ; 
and  It  governs  an  action  brought  against  the  directors  of  a  national  bank, 
under  Rev.  St.  S  5239.— (C.  C.)  Cockrtll  v.  Butler,  78  Fed.  679,  reversed 
Cockrill  V.  Cooper,  86  Fed.  7,  29  C.  C.  A.  529. 

(i:.  S.)  The  statutory  liability  of  stockholders  to  creditors  of  the  corpo- 
ration under  Comp.  T^ws  Kan.  1885,  c.  23,  §  44,  is  not  in  the  nature  of  a 
specialty,  but  while  statutory  in  origin  is  contractual  in  its  nature,  and  an 
action  to  enforce  it  in  that  state  is  governed  by  the  three-year  provision  of 
the  general  statute  of  limitations,  which  covers  a  "liability  created  bv  statute." 
— Ramsden  v.  Knowles,  151  Fed.  721,  81  C.  C.  A.  105,  10  L.  R.  A.  (N.  S.)  897. 

(U.  S.)  Action  by  trustee  of  a  corporation  to  recover  damages  against 
those  previously  in  control,  pursuant  to  a  conspiracy  to  prevent  its  doing 
business  and  using  Its  patents  In  competition  with  another  corporation,  held 
barred,  where  the  acts  alleged  occurred  more  than  six  years  prior  to  the 
date  of  the  writ.— Strout  v.  United  Shoe  Machinery  Co.,  208  Fed.  646. 

(Cal.)  An  action  against  stockholders  to  recover  money  had  and  received 
by  the  corporation  is  seasonably  brought  within  three  years. — Green  v.  Beck- 
man,  59  Cal.  545. 

(Cal.)  The  liability  of  a  stockholder  for  a  debt  of  a  corporation  is  a  lia- 
bility "created  by  law,"  referred  to  In  Code  Civ.  Proc.  |  359,  which  enacts 
that  an  action  to  enforce  a  liability  created  by  law  must  be  brought  within 
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three  years  after  the  "discovery  ♦  ♦  ♦  of  the  facts  on  which  ♦  ♦  ♦ 
the  liability  was  created."— Moore  v.  Boyd,  74  Cal.  167,  15  Pac.  670. 

(Cal.)  Where,  In  an  action  by  one  stockholder  and  director  of  a  corpora- 
tion, who  had  paid  the  whole  of  a  corporate  debt,  for  contribution  from  an- 
other stockholder,  the  stockholder  asks  to  be  subrogated  to  the  rights  and 
remedies  of  the  creditor,  the  period  of  limitation  is  that  defined  by  CJode  Civ. 
Proc.  §  359,  providing  that  actions  against  a  stockholder  of  a  corporation  to 
enforce  a  liability  created  by  law  must  be  brought  within  three  years  after 
the  creation  of  the  liability. — Redington  v.  Cornwell,  90  Cal.  49,  27  Pac.  40. 

(CaL)  Though  under  the  general  rule,  as  expressed  in  the  title  of  the  stat- 
ute of  limitations  (Code  Civ.  Proc.  §§  312-363),  actions  can  be  commenced 
within  the  prescribed  periods  "after  the  cause  of  action  has  accrued,"  section 
359  declares  that  the  title  does  not  affect  actions  against  stockholders  of  a 
corporation  to  enforce  a  liability  created  by  law,  but  that  such  actions  must 
be  brought  within  three  years  after  "the  liability  was  created,"  and  therefore 
an  action  against  a  stockholder  to  enforce  his  liability  for  a  debt  of  the 
corporation  cannot  be  brought  after  three  years  after  the  debt  was  created, 
even  though  no  cause  of  action  may  have  accrued. — Hunt  v.  Ward,  99  CaL 
612,  34  Pac.  335,  37  Am.  St.  Rep.  87. 

(Cal.)  The  individual  liability  of  a  stockholder  for  his  proportionate  share 
of  a  corporate  indebtedness  is  a  liability  created  by  statute,  within  Code  Civ. 
Proc.  §  338,  requiring  action  on  such  a  liability  to  be  brought  within  three 
years  after  the  cause  of  action  accrues. — Jones  v.  Gold  tree  Bros.  Co.,  77  Pac. 
939,  142  Cal.  383. 

(Cal.)  Laws  Colo.  1885,  p.  264,  |  1,  provides  that  shareholders  In  banks 
shall  be  individually  responsible  for  its  debts  In  double  the  amount  of  the 
par  value  of  stock  owned  by  them,  respectively.  Held  that,  when  suit  was 
brought  thereon  in  California  against  a  resident  stockholder  of  an  insolvent 
Colorado  bank,  the  action  would  be  barred  after  three  years  by  Code  Civ. 
Proc.  I  338,  subd.  1,  and  section  359,  as  the  lex  fori  would  prevail  with  ref- 
erence to  the  form  of  action  essential  to  enforce  such  liability,  and  It  would 
be  considered  as  an  original  statutory  liability. — Miller  v.  Lane,  116  Pac  58. 

(Cal.)  The  liability  of  a  stockholder  for  his  proportion  ot  a  •^Oij.^iu.j 
debt  is  a  "liability  created  by  law,"  within  Code  Civ.  Proc.  §  359,  requiring  an 
action  to  enforce  such  a  liability  to  be  brought  within  three  years  after  tlie 
liability  was  created.— O'Neill  v.  Quarnstrom,  92  Pac.  391. 

(Ga.)  The  statutory  liability  of  a  stockholder  in  a  bank  is  in  the  nature  of 
a  specialty,  and  is  not  barred  until  20  years. — Thornton  v.  Lane,  11  Ga.  459. 

(Ga.)  The  liabilities  of  the  directors  of  the  Commercial  Bank  at  Macon, 
created  by  the  eighth  rule  of  the  bank  charter,  which  limits  the  amount  of 
Indebtedness  the  incorporation  may  incur,  being  statutory,  are  not  barred 
until  after  20  years.— Neal  v.  Moultrie,  12  Ga.  104. 

(Ga.)  Where  the  liability  of  the  directors  of  a  bank  in  case  of  their  viola- 
tion of  its  charter  is  statutory,  the  right  of  action  is  barred  only  after  a  period 
of  20  years. — Hargroves  v.  Chambers,  30  Ga.  580. 

(Ga.)  In  a  suit  against  stockholders  of  a  corporation  to  enforce  Individual 
liability  for  its  debts  Imposed  by  the  charter,  the  period  of  limitation  applicable 
is  20  years ;  it  being  a  suit  under  a  statute  or  act  of  incorporation,  within  Civ. 
Code  1895,  |  3766,  providing  that  all  suits  for  the  enforcement  of  rights  ac- 
cruing to  individuals  under  statutes  or  acts  of  incorporation  shall  be  brought 
within  20  years.-^Wheatley  v.  Glover,  54  S.  E.  626,  125  Ga.  710. 

(111.)  Under  Rev.  St  c.  83,  §  15,  which  provides  that  all  dvil  actions  not 
otherwise  provided  for  shall  be  begun  within  five  years  next  after  the  cause 
of  action  accrued,  an  action  to  enforce  the  liability  of  corporate  officers,  cre- 
ated by  chapter  32,  §  16,  is  not  barred  until  the  lapse  of  five  years  from  the 
maturity  of  the  debt  sued  for. — Woolverton  v.  Taylor,  132  111.  197,  23  N.  E. 
1007,  22  Am.  St.  Rep.  521,  reversing  on  another  point  Wolverton  v.  Same, 
30  111.  App.  70. 

(Kan.)  A  civil  action  brought  under  Gen.  St.  1897,  c.  18,  |  74,  against  bank 
officers  for  the  recovery  of  deposits  received  by  them  when  the  bank  was 
In  a  falling  condition,  is  upon  a  "liability  created  by  statute,"  and  is  therefore 
governed  by  Civ.  Code,  §  12,  subd.  2,  prescribing  three  years  as  the  limit  for 
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bringing  an  action  on  such  liability.  Judgment,  Ashley  ▼.  Frame,  45  Pac  927, 
4  Kan.  App.  265,  reversed.— Frame  v.  Ashley,  53  Pac.  474,  59  Kan.  477. 

(Kan.)  The  three-year  statute  of  limitations  of  Code  Civ.  Proc  div.  3, 
§  18  (Gen.  St.  1901,  f  4446),  does  not  bar  the  issuance  and  enforcement  of 
an  execution  under  an  order  of  court  therefor,  made  pursuant  to  the  statute 
relative  to  the  double  liability  of  stockholders  in  a  corporation,  as  the  issu- 
ance and  enforcement  of  such  an  execution  is  not  the  bringing  of  a  "dvll 
action,*'  within  such  section,  and  the  execution  is  based  on  the  order  awarding 
it,  and  not  on  the  statutory  liability  of  the  stockholder. — ^Wheeler  v.  Chenault, 
66  Pac.  1010,  63  Kan.  730. 

(Kan.)  A  Judgment  was  rendered  against  a  corporation  June  30,  1906.  Ex- 
ecution issued  February  16,  1907,  and  was  returned  unsatisfied  for  want  of 
property  on  which  to  levy.  Held,  that  the  Judgment  creditor  had  three  years 
thereafter  in  which  to  begin  an  action  to  enforce  the  Judgment  against  a 
stockholder.— Douglass  v.  Loftus,  119  Pac.  74,  85  Kan.  720. 

(Kan.)  A  civil  action,  brought  under  Gen.  St  1897,  c.  18,  |  74,  against 
bank  officers,  for  the  recovery  of  deposits  received  by  them  when  the  bank 
was  in  a  failing  condition,  is  on  a  "liability  created  by  statute,"  within  Civ. 
Code,  I  12,  subd.  2,  requiring  such  action  to  be  brought  within  three  years. 
— Seglem  v.  Yeager,  56  Pac.  508,  8  Kan.  App.  655. 

(Ky.)  Where  the  corporate  stockholders  were,  by  their  charter,  liable,  on 
failure  of  the  corporate  fund,  in  their  private  capacity,  and  an  execution  on 
a  judgment  against  the  corporation,  on  a  bond  given  by  the  corporation,  had 
been  returned  nulla  bona,  the  lapse  of  five  years  from  the  date  of  the  return 
did  not  bar  a  bill  against  the  members  of  the  corporation. — ^Bank  of  United 
States  V.  Dallam,  34  Ky.  (4  Dana)  574. 

(Mass.)  The  directors  of  a  bank  which  has  failed  are  not  liable  on  the  bills 
of  the  bank  issued  more  than  six  years  before  the  commencement  of  the  ac- 
tion.— Hinsdale  v.  Lamed,  16  Mass.  65. 

(Mo.)  In  an  action  by  the  receiver  of  a  bank  against  the  directors  for  neg- 
ligence in  managing  the  bank,  the  five-year  statute  of  limitations  was  ap- 
plicable.—Stone  V.  Rottman,  82  S.  W.  76,  183  Mo.  552. 

(N.  Y.)  An  action  of  debt  founded  on  a  corporate  stockholders*  statutory 
liability  is  not  barred  in  six  years;  the  statute  being  in  the  nature  of  a 
specialty.— Van  Hook  v.  Whitiock,  3  Paige,  409. 

(N.  Y.)  Under  a  statute  such  as  Laws  1847,  c.  210,  making  stockholders 
liable  individually  for  payment  of  the  debts  of  the  corporation  contracted 
while  they  are  stockholders,  and  forbidding  actions  against  them,  individually, 
until'  after  Judgment  and  execution  unsatisfied  against  the  corporation,  but 
allowing  stockholders  to  be  made  parties  to  actions  against  the  corporation  for 
the  purpose  of  charging  them  individually,  whenever  a  cause  of  action  accrues 
against  the  corporation,  it  accrues  also  against  the  stockholders ;  and  a  sepa- 
rate action  on  a  simple  contract  against  the  stockholders  is  barred  under  the 
statute  of  limitations,  by  the  lapse  of  six  years. — Conklln  v.  Furman,  57  Barb. 
484,  8  Abb.  Prac.  (N.  S.)  161. 

(N.  Y.)  An  action  by  a  stockholder  of  an  insolvent  national  bank  against 
the  directors  to  recover  damages  caused  by  their  negligent  and  wrongful  acts, 
alleged  to  have  resulted  in  the  loss  of  plaintiff's  stock,  and  to  have  subjected 
him  to  the  payment  of  assessments  levied  on  him  as  a  stockholder,  was  an 
action  to  enforce  a  liability  created  by  law,  and  was  governed  by  Code  Civ. 
Proc.  I  394,  providing  that  such  actions  must  be  brought  within  three  years 
after  the  cause  of  action  accrued. — Brinkerhoof  v.  Bostwick,  34  Hun,  352. 

(Ohio)  A  stockholder's  individual  liability  is  barred  by  the  statute  of  lim- 
itations six  years  after  the  company  becomes  insolvent,  being  a  liability  cre- 
ated by  statute.— Baldwin  v.  Atwater  Coal  Co.  (Com.  PI.)  8  Wkly.  Law  Bui.  296. 

(Ohio)  Action  to  enforce  individual  liability  of  a  stockholder  of  a  corpora- 
tion organized  under  Act  May  1,  1852,  making  stockholders  liable  to  the 
amount  of  their  stock,  is  barred  in  six  years  under  Act  1852,  barring  in  six 
years  actions  on  a  liability  created  by  statute  other  than  a  forfeiture  or 
penalty.— Hawkins  v.  Iron  Yal.  Furnace  Co.,  40  Ohio  St.  507. 

(Ohio)    Bev.  St  f  4981,  providing  a  six-year  limitation,  runs  against  an  as- 
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sessment  for  losses  sustained  by  an  Insurance  company. — ^Mills,  Spellmire  & 
CJo.  V.  Whltmore,  12  O.  C.  D.  338,  22  Ohio  Clr.  Ct  R.  467. 

(Pa.)  Act  March  28,  1867  (Purd.  Dig.  p.  1068),  declares  that  no  suit  at  law 
or  in  equity  shall  be  brought  or  maintained  against  any  stockholder  of  a  cor- 
poration to  charge  him  with  any  materials  or  money  for  which  it  could  be 
sued,  except  within  six  years  after  the  delivery  of  the  materials,  or  the  lending 
or  deposit  of  the  money.  Held  to  apply  directly  to  bar  recovery  by  bill  in 
equity  to  enforce  the  uiability  of  a  stockholder  of  a  bank  for  money  loaned 
or  deposited  therein,  not  brought  till  six  years  after  it  closed  its  doors. — 
Ames  V.  Armstrong,  6  Pa.  Co.  Ct.  R.  392. 

(Pa.)  Act  March  28,  1867,  §  1,  providing  that  no  action  shall  be  brought 
against  any  **stockholder  or  director,  in  any  corporation  or  association,"  to 
charge  him  with  any  claim  for  materials  or  moneys  for  which  said  corporation 
or  association  could  be  sued,  eta,  except  within  six  years  after  the  "delivery" 
of  the  materials  or  the  lending  of  the  moneys,  etc.,  is  not  applicable  to  mem- 
bers of  a  banking  partnership,  which  has  no  stockholders,  and  whose  so-called 
directors  are  merely  managing  partners. — Campbell  v.  Floyd  (Com.  PL)  22 
Pittsb.  Leg.  J.  (N.  S.)  268. 

(Pa.)  An  action  must  be  brought  against  a  stockholder  of  an  insolvent 
corporation  on  a  subscription  for  unpaid  capital  stock  within  six  years  of  the 
insolvency  of  the  company,  or  it  will  be  barred  by  the  statute  of  limitations. 
—In  re  Newton's  Estate,  46  Pa.  Super.  Ct.  40. 

(S.  C.)  Creditors  of  an  insolvent  bank  are  not  barred  from  enforcing  the 
stockholders*  liability  under  the  two-year  limitation  of  the  general  corpora- 
tion act  (19  St  at  Large,  p.  540),  since  section  22  (Rev.  St  §  1500)  exempts 
banks  from  its  provisions,  and  the  banking  act  (19  St.  at  Large,  p.  212)  pre- 
scribes no  limitation  as  to  actions  against  stockholders,  and  Code,  |  130, 
fixes  a  limitation  of  six  years  as  to  such  actions,  to  enforce  a  liability  created 
by  law.— Parker  v.  Carolina  Sav.  Bank,  31  S.  B.  673,  53  S.  C.  583,  69  Am. 
St  Rep.  888. 

(Wis.)  Rev.  St  1898,  f  4252,  provides  that  actions  against  stockholders 
of  a  moneyed  corporation  or  banking  association  to  recover  a  forfeiture  or 
enforce  a  liability  created  by  law  may  be  brought  within  six  ye^rs  after  the 
discovery  of  the  facts  by  the  aggrieved  party.  Held,  that  the  words  "liability 
created  by  law"  referred  to  a  liability  created  by  statute,  and  not  a  common- 
law  Uability.— Gores  v.  Field,  84  N.  W.  867,  85  N.  W.  411,  109  Wis.  408;  Same 
V.  Murphy,  Id. 

VI.   INJTTBIES  *0  PBOPKBTT. 

(III.)  The  statute  which  imposes  a  liability  on  railroad  companies  for 
failing  to  maintain  fences,  for  stock  killed  on  Its  track,  Is  not  penal,  and  ac- 
tion thereunder  is  not  barred  in  two  years. — Ohio  &  M.  Ry.  Co.  v.  Brwln, 
45  111.  App.  558. 

(Minn.)  In  an  action  under  Laws  1895,  p.  352,  c.  163,  f  7,  by  the  state,  to 
recover  treble  damages  for  willful  trespass  to  pine  timber  of  the  state,  the 
time  limit  for  bringing  the  action  is  three  and  not  two  years;  the  actioli 
being  one  on  a  liability  created  by  the  statute  other  than  tiiose  on  a  penalty 
or  forfeiture  under  Gen.  St.  1894,  f  5136,  subd.  2.— State  v.  Bonness,  109  N. 
W.  703,  99  Minn.  392. 

(N.  J.)  An  action  for  the  sum  awarded  a  landowner  for  the  taking  of  his 
land  for  the  use  of  a  street  Is  founded  on  the  statute,  and  is  not  barred  by  the 
six-year  statute  of  limitation. — City  of  Jersey  City  v.  Sackett,  44  N.  J.  Law 
(15  Vroom)  428. 

(N.J.)  The  statute  of  limitation  does  not  apply  to  an  action  by  a  land- 
owner to  recover  compensation  for  property  taken  by  a  canal  company ;  such 
compensation  being  provided  by  statute.— McFarlan  v.  Morris  Canal  &  Bank- 
ing Co.,  44  N.  J.  Law  (15  Vroom)  471. 

(N.  J.)  Act  Feb.  22,  1871  (2  Gen.  St  p.  2443),  to  regulate  party  walls.  Is 
operative  only  as  to  party  walls  (Const  art.  4,  §  7,  par.  4) ;  and  hence  an  ac- 
tion by  a  church  against  a  railroad  company  to  recover  damages  for  an  ex- 
cavation disturbing  its  walls  is  not  founded  on  statutory  duty,  but,  on  the 
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contrary,  rests  on  a  common-law  liability,  within  the  statute  of  limitations. 
— (Sup.)  Rector,  Wardens  &  Vestrymen  of  Church  of  Holy  Communion  v.  Pater- 
son  Extension  R.  Co.,  43  Atl.  696,  63  N.  J.  Law,  470,  reversed  49  AU.  1030,  66 
N.  J.  Law,  218,  56  L.  R.  A.  81. 

(N.  Y.)  Where  a  statute  authorizes  the  erection  and  maintenance  of  a  dam 
in  a  river,  and  provision  is  made  thereby  for  the  assessment  of  damages  by 
the  flowing  of  the  water  occasioned  by  the  dam,  and  one  whose  lands-  a  ret 
injured  by  such  flow  waits  10  years  before  having  them  assessed,  he  is  enti- 
tled to  the  value  of  the  use  of  his  land  for  only  6  years,  in  analogy  to  the 
statute  of  limitations,  fixing  the  period  for  which  one  may  recover  damages 
by  action  in  such  cases. — Baldwin  v.  Calkins,  10  Wend.  167. 

(N.  Y.)  Laws  1881,  c.  101,  as  amended  by  Laws  1882,  c  197,  authorizes 
certain  water  commissioners  to  condemn  lands,  and  to  apply  to  the  Supreme 
Court,  on  notice,  for  the  appointment  of  conmiissloners  to  determine  the 
owners'  damages.  Section  5  provides  that.  If  the  commissioners  fail  to  make 
such  application  before  taking  such  lands,  then,  or  dl  any  time  after,  the 
owner  may  serve  on  the  commissioners  10  days'  notice  of  his  intention  to 
apply  to  the  court  for  the  appointment  of  commissioners  of  assessment  Held, 
that  the  proceeding  by  such  owner  is  not  one  to  recover  on  a  liability  created 
by  statute,  within  Code  Civ.  Proc.  S  382,  subd.  2,  barring  an  action  or  pro- 
ceeding to  recover  on  a  liability  created  by  statute  in  six  years. — Clark  v. 
Amsterdam  Water  Com'rs,  148  N.  Y.  1,  42  N.  B.  414,  reversing  In  re  Clark, 
74  Hun,  294,  26  N.  Y.  Supp.  214. 

(N.  Y.)  The  right  to  recover  consequential  damages  resulting  from  the  lower- 
ing of  a  grade  of  a  street  without  the  taking  of  any  land  therefor,  as  au- 
thorized by  Laws  1888,  c.  345,  as  amended  by  Laws  1890,  c.  255,  authorizing 
the  elimination  of  grade  crossings  in  Buffalo,  and  providing  that  damages  may 
be  awarded  to  persons  whose  property  may  be  injured  thereby,  is  barred  by 
the  six-year  statute  of  limitations ;  the  right  to  recovery  being  statutory  only. 
—In  re  Grade  Crossing  Com'rs  of  City  of  Buffalo,  94  N.  E.  188,  201  N.  Y.  32, 
reversing  order  122  N.  Y.  Supp.  922,  138  App.  Div.  349. 

(N.  Y.)  A  property  owner's  claim  for  damages  before  the  board  of  as- 
sessors of  the  city  of  New  York,  pursuant  to  Laws  1890,  c.  207,  for  damages 
to  property  from  the  construction  of  a  bridge,  ?ield  not  a  "special  proceeding" 
within  Code  Civ.  Proc.  §§*  3333,  3334,  so  as  to  make  applicable  the  six-year 
limitation  prescribed  by  section  382,  subd.  2,  which  section  414  provides  shall 
apply  to  a  civil  action  or  special  proceeding. — People  ex  rel.  Watt  v.  Zucca, 
145  N.  Y.  Supp.  754,  160  App.  Div.  578. 

(Ohio)  An  action  against  a  railroad  under  the  "fence  law"  (71  Ohio  Laws, 
p.  85)  to  recover  damages  for  the  loss  of  cattle  is  founded  on  "a  liability  cre- 
ated by  statute,  other  than  a  forfeiture  or  penalty,"  and,  under  section  4981, 
Rev.  St.,  is  barred  in  six  years. — Seymour  v.  Pittsburgh,  C.  &  St  L.  Ry.  Co., 
44  Ohio  St.  12,  4  N.  E.  236. 

(Pa.)  The  six-year  limitation  to  common-law  actions  applies  to  actions  for 
injuries  resulting  from  change  in  the  gn^ade  of  a  street,  under  Act  May  24, 
1878,  providing  for  damages  in  such  cases. — ^Beck  v.  Borough  of  Bethlehem, 
2  Pa.  Co.  Ct  R.  511. 

(Utah)  The  right  of  an  abutting  owner  to  recover  for  damages  caused  by 
a  change  of  street  grade  is  given  by  Const,  art  1,  §  22,  providing  that  private 
property  shall  not  be  damaged  for  public  use  without  compensation,  and  not 
by  Comp.  Laws  1907,  §  282,  authorizing  the  recovery  of  damages  to  abutting 
property  by  change  of  an  established  grade  of  a  street,  so  that  a  cause  of 
action  for  such  damages  is  not  based  on  a  statutory  liability  within  section 
2877,  subd.  1,  limiting  the  time  for  bringing  actions  for  statutory  liability. — 
Webber  v.  Salt  Lake  City,  120  Pac.  503. 

(Wis.)  Where  the  damages  recoverable  are  dependent  wholly  on  the  stat- 
ute, as  in  case  of  damages  to  lands  abutting  on  a  street,  no  part  of  which 
lands  are  taken,  Rev.  St  {  4222,  subd.  4,  covering  limitations  on  a  liability 
created  by  statute,  appliea— Kuhl  y.  Chicago  &  N.  W.  Ry.  Co.,  77  N*  W.  155, 
101  Wis.  42, 
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yiL  Delinquent  Taxes  ob  Assessments. 

An  action  by  the  city  and  county  of  San  Francisco  to  recover  city,  county, 
and  state  taxes  is  an  action,  within  Code  Civ.  Proc.  S  338,  which  provides 
that  an  action  on  a  liability  created  by  statute  must  be  commenced  within 
three  years. 

—(U.S.)  City  and  County  of  San  Francisco  v.  Jones  (C.  C.)  20  Fed.  188; 
(Cal.)    San  Francisco  v.  Luning,  73  Cal.  610,  15  Pac.  311. 

(U.  S.)  Proceedings  to  enforce  collection  of  personal  property  taxes  from 
property  of  a  decedent  are  within  St.  Minn.  1894,  §  5136,  providing  that  actions 
**upon  a  liability  created  by  statute  shall  be  barred  by  the  lapse  of  six  years." 
—Bristol  V.  Washington  County,  20  Sup.  Cf.  585,  177  U.  S.  133,  44  L.  Ed.  701. 

(Cal.)  An  assessment  for  reclamation  of  swamp  and  overflowed  land  is  "a 
liability  created  by  statute,"  within  Code  Civ.  Proc.  §  338,  subd.  1,  barring  an 
action  to  enforce  such  liability  after  the  lapse  of  three  years,  and  St.  1871- 
72,  p.  696,  providing  that  warrants  and  assessments,  while  they  remain  un- 
paid, shall  bear  interest,  have  no  application  to  the  case. — People  v.  Hulbert, 
71  Cal.  72,  12  Pac.  43. 

(Cal.)  An  action  to  recover  delinquent  taxes  is  not  within  Code  Civ.  Proc. 
§  339,  providing  that  an  action  "on  a  contract  obligation  or  liability  not 
founded  on  an  instrument  in  writing*'  must  be  brought  within  two  years  after 
the  cause  of  action  accrues,  but  it  is  within  section  338,  providing  that  an 
action  on  a  liability  created  by  statute,  other  than  a  penalty  or  forfeiture, 
must  be  brought  within  three  years. — ^Los  Angeles  County  v.  Ballerino,  99  Cal. 
593,  34  Pac.  329,  affirming  99  CaL  593,  32  Pac.  581. 

(Cal.)  An  action  to  recover  a  personal  judgment  for  taxes,  and  to  enforce 
the  tax  lien  on  the  land,  is  an  action  "upon  a  liability  created  by  istatute" 
(Code  Civ.  Proc.  §  338,  subd.  1),  and  must,  therefore,  be  brought  within  three 
years,  though  Pol.  CJode,  S  3716  et  seq.,  gives  taxes  the  effect  of  Judgments. — 
City  of  San  Diego  v.  Higgins,  46  Pac.  923,  115  Cal.  170. 

(Cal.)  An  action  to  recover  city  taxes  is  barred  by  Code  Civ.  Proc.  f  338, 
limiting  actions  to  enforce  a  liability  created  by  statute,  other  than  a  penalty 
or  forfeiture,  to  three  years. — Dranga  v.  Rowe,  59  Pac.  944,  127  Cal.  506. 

(D.  C.)  Where  the  charter  of  a  street  railroad  company  makes  it  the  "plain 
duty"  of  the  company  to  pay  all  the  expenses  of  keeping  its  tracks  and  the 
adjacent  part  of  the  street  well  paved  and  in  good  order  without  expense  to 
the  municipality,  and  the  municipality  is  required  by  law  to  take  proper  care 
of  its  streets  and  avenues,  the  failure  for  any  length  of  time  of  the  railroad 
company  to  pave  the  street  adjacent  to  its  tracks  will  not,  by  limitation,  bar 
an  action  by  the  municipality  against  the  railroad  company  for  reimbursement 
for  keeping  the  street  in  proper  repair. — District  of  Columbia  v.  Washington 
&  G.  R.  R.  Co.,  1  Mackey,  361. 

(Kan.)  The  statute  requiring  actions  to  enforce  a  liability  created  by 
statute  to  be  brought  within  three  years  does  not  apply  to  suits  brought  to 
enforce  tax  liens. — Whitney  v.  Board  of  Com'rs  of  Morton  County,  85  Pac. 
530,  73  Kan.  502. 

(Ky.)  Taxes  are  liabilities  created  by  statute,  within  Ky.  St  i  2515,  and 
are  barred  after  the  lapse  of  five  years  after  they  are  due  and  payable,  but 
they  do  not  become  due  until  after  the  assessment  is  made. — Louisville  &  J. 
Ferry  Co.  v.  Commonwealth,  57  S.  W.  626,  108  Ky.  717. 

(Ky.)  Ky.  St.  §  2523,  provides  that  limitations  prescribed  by  the  chapter 
shall  apply  to  the  commonwealth  as  well  as  to  private  persons;  and  section 
2515  declares  that  an  action  on  a  liability  created  by  statute,  when  no  other 
time  Is  fixed,  shall  be  commenced  within  five  years  after  the  cause  of  acf 
tion  accrued.  Act  May  23,  1890,  p.  149,  c.  1763,  authorizes  the  recovery  of 
taxes  which  could  not  be  collected  by  ordinary  methods  of  distraint  and 
sale,  but  limits  such  actions  to  taxes  assessed  within  five  years ;  and  section 
4021  declares  that  the  state's  lien  on  real  estate  for  taxes  assessed  retrospec- 
tively Is  barred  after  five  years.  Held,  that  since,  under  section  469,  provid- 
ing that  the  term  "action"  shall  include  all  proceedings  in  any  court,  a  pro- 
•oeedlng  by  an  auditor's  agent  to  recover  back  taxes  on  an  annuity  was  an 
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action,  It  was  barred  after  five  years  from  the  time  when  the  property  should 
have  been  assessed. — Commonwealth  v.  Nute,  72  S.  W.  1090,  115  Ky.  239. 

(Ky.)  Ky.  St  §  2523,  provides  that  "the  limitations  prescribed  in  this 
chapter"  shall  apply  to  actions  by  the  commonwealth,  as  well  as  to  actions 
by  private  persons,  except  where  a  different  time  is  otherwise  prescribed. 
One  of  the  actions  mentioned  in  the  chapter  is  section  2515 — "an  action  upon 
a  liability  created  by  statute,  when  no  other  time  is  fixed  by  the  statute  cre- 
ating the  liability."  Section  469  declares  that  the  term  "action"  shall  include 
all  proceedings  in  any  court  in  the  commonwealth.  Section  4021  provides, 
inter  alia,  that  "when  any  lands  or  improvements  shall  not  be  assessed  tn 
any  one  year  It  may  be  assessed  retrospectively,  in  the  manner  provided  by 
law,  for  that  year,  at  any  time  not  later  than  five  years  thereafter."  Held, 
that  a  proceeding  to  compel  a  taxpayer  to  list  property  for  any  one  year. 
If  not  begun  within  five  years  from  the  time  when  It  could  first  have  been 
Instituted,  Is  barred. — Chicago,  St.  L.  &  N.  O.  Ry.  Co.  v.  Commonwealth,  72 
S.  W.  1119,  115  Ky.  27a 

(Ky.)  Actions  by  the  state  to  collect  Interest  on  taxes  are  barred  by  the 
expiration  of  five  years  after  the  cause  of  action  arose. — Commonwealth  v. 
Rosenfleld  Bros.  &  Co.,  80  S.  W.  1178,  118  Ky.  374,  rehearing  denied  Same  v. 
RosenlTeld  Bros.,  82  S.  W.  433,  118  Ky.  374. 

(Ky.)  City  taxes  on  omifteci  property,  being  "a  liability  Imposed  by  statute," 
are  barred  by  limitations  In  five  years. — Mulr's  Adm*rs  v.  City  of  Bardstown, 
87  S.  W.  1096,  120  Ky.  739. 

(Ky.)  An  action  to  enforce  a  lien  for  a  street  Improvement  in  a  dty  of  the 
third  class,  under  Ky.  St.  1903,  §  3452,  providing  that  when  an  ordinance 
for  the  Improvement  has  been  passed,  a  contract  In  pursuance  thereof  has 
been  executed  and  ratified,  and  the  council  has  received  the  report  of  the 
engineer  apportioning  the  cost,  and  by  order  or  resolution  has  received  the 
work  as  done  according  to  contract,  then  the  liability  of  owners  of  property 
chargeable  with  the  cost  of  said  work  shall  be  fixed,  and  there  shall  be  a 
lien  on  the  property  for  the  same,  Is  barred  In  five  years  from  the  time  the 
council  receives  and  approves  the  work,  under  section  2515,  requiring  an  ac- 
tion on  a  liability  created  by  statute,  when  no  other  time  Is  fixed  by  such 
statute,  to  be  commenced  within  five  years  after  the  cause  of  action  accrues. 
—Waggoner  v.  Board  of  Coundlmen  of  City  of  Frankfort,  99  S.  W.  918. 

(Ky.)  Actions  brought  to  recover  franchise  taxes  under  the  act  of  1893 
(Laws  1891-92-93,  p.  331,  c.  103,  art.  8,  S  3)  providing  for  such  taxes  and 
authorizing  suits  In  the  Franklin  circuit  court  for  their  recovery.  In  the  ab- 
sence of  any  special  limitation  in  the  act,  are  governed  by  the  general  law 
(Ky.  St  §  2515),  providing  a  limitation  of  five  years  on  liabilities  created; 
by  statute. — Illinois  Cent.  R.  Co.  v.  Commonwealth,  108  S.  W.  245,  rehearing 
denied  110  S.  W.  265;  Chesapeake,  O.  &  S.  W.  Ry.  Co.  v.  Same,  108  S.  W.  248, 
judgment  modified  on  rehearing  111  S.  W.  334. 

(Ky.)  Taxes  are  a  "liability  created  by  statute,"  within  Ky.  St  §  2515 
(Russeirs  St  f  224),  limiting  an  action  on  a  liability  created  by  statute ;  and 
taxes  for  1905,  though  levied  as  of  September  1,  1904,  are  not  dlstralnable 
until  August  20,  1905;  and  an  action  to  enforce  a  lien  for  taxes,  brought 
within  five  years  after  the  accrual  of  the  cause  of  action,  Is  In  time. — Chatter- 
son  V.  City  of  Louisville,  140  S.  W.  647,  145  Ky.  485. 

(Ky.)  A  tax  Is  a  "liability  created  by  statute,"  within  the  meaning  of  sec- 
tion 2,  art.  3,  c.  71,  Gen.  St,  which  provides  that  "an  action  upon  a  liability 
created  by  statute,  when  no  other  time  Is  fixed  by  the  statute  creating  the 
liability,  shall  be  commenced  within  five  years  next  after  the  cause  of  action 
accrued." — City  of  Louisville  v.  Johnson,  14  Ky.  Law  Rep.  (abstract)  813. 

(La.)  The  statute  of  limitations  does  not  run  against  the  state's  right  to 
collect  taxes  by  suit,  unless  expressly  thus  provided  by  statute  or  constitu- 
tional provision.— Reed  v.  Creditors,  39  La.  Ann.  115,  1  South.  784. 

(Md.)  A  local  assessment  to  pay  for  certain  paving  Is  not  a  tax  within  Acts 
1861,  c.  94,  limiting  the  time  of  bringing  an  action  for  the  collection  of  taxes 
In  a  certain  city  to  four  years. — Gould  v.  City  of  Baltimore,  59  Md.  378. 

(Minn.)  Gen.  St.  1878,  c.  66,  §  12,  provides  that  the  limitations  prescribed 
"shall  apply  to  the  same  actions  when  brought  In  the  name  of  the  state,  or 
In  the  name  of  any  oflicer,  or  otherwise,  for  the  benefit  of  the  state,  in  the 
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same  manner  as  to  actions  brought  by  citizens."  Section  6  prescribes  the  lim- 
itation for  "actions  npon  a  liability  created  by  statute"  at  six  years.  Held, 
that  proceedings  under  the  tax  law  to  obtain  Judgment  against  the  land  are 
an  "action  on  a  liability  created  by  statute,"  and  the  six-year  limitation 
applies.— Redwood  County  v.  Winona  &  St.  P.  Land  Co.,  40  Minn.  512,  42  N. 
W.  473,  overruling  38  Minn.  397,  37  N.  W.  949. 

(Minn.)  Gen.  St.  1878,  c.  66,  $  12,  provides  that  the  limitations  prescribed 
"shall  apply  to  the  same  actions  when  brought  in  the  name  of  the  state,  or 
in  the  name  of  any  officer,  or  otherwise,  for  the  benefit  of  the  state,  in  the 
same  manner  as  to  actions  brought  by  citizens."  Section  6  prescribes  the 
limitation  for  "actions  on  a  liability  created  by  statute"  at  six  years.  Held, 
that  proceedings  under  the  tax  law  to  obtain  Judgment  against  land  for  delin- 
quent taxes  are  an  "action  on  a  liability  created  by  statute,"  and  the  six-year 
limitation  applies. — Mower  County  v.  Crane,  51  Minn.  201,  63  N.  W.  629. 

(Minn.)  Proceedings  to  enforce  the  collection  of  taxes  against  land,  are 
"an  action  on  a  liability  created  by  statute,"  within  the  six-year  limitation 
of  Gen.  St.  1878,  c.  66,  f  6,  subd.  2.— Pine  County  v.  Lambert,  57  Minn.  203, 
58  N.  W.  990. 

(Mo.)  Under  Rev.  St.  §§  6827,  6828,  6848,  a  county  collector  may  sue  for 
town  and  city  taxes  delinquent,  within  one  year,  if  the  population  of  the 
town  or  city  does  not  amount  to  5,000  inhabitants. — State  v.  Robyn,  1  S. 
W.  433. 

(Mo.)  An  action  on  a  special  tax  bill  is  an  action  to  enforce  "a  liability 
created  by  statute,"  under  Rev.  St.  1889,  §  6775,  and  is  barred  in  five  years. 
— Turner  v.  Bums,  42  Mo.  App.  94. 

(Mo.)  Where  the  relator  under  contract  with  plaintiff  city  became  entitled 
to  have  special  tax  bills  issued  against  the  defendants  to  pay  for  the  paving 
of  a  street,  his  right  thereto  was  a  liability  or  obligation  created  by  statute 
within  the  statute;  Rev.  St.  1899,  §  4273  (Ann.  St.  1906,  p.  2349),  limiting 
the  time  to  sue  on  such  claims  to  five  years,  so  that,  where  the  tax  bills  were 
not  issued  for  more  than  five  years  from  the  time  his  right  to  them  accrued, 
he  cannot  maintain  an  action  thereon,  since  he  might  at  any  time  have  com- 
pelled the  city  to  issue  them,  or  have  taken  measures  to  levy  the  taxes 
against  the  property  liable. — City  of  Moberly  ex  rel.  Moberly  Brick,  TUe  & 
Earthen  Ware  Co.  v.  Hassett,  106  S.  W.  115, 127  Mo.  App.  11. 

(Mo.)  St.  Louis  City  Charter  permits  the  city  to  regulate  the  collection 
of  special  tax  bills  for  street  widening  by  ordinance.  Held  that,  in  the  ab- 
sence of  any  ordinance  providing  a  limitation  for  actions  to  enforce  such 
tax  bills,  the  general  statute  providing  a  five-year  limitation  for  actions 
on  a  liability  created  by  statute  will  apply. — Pleadwell  v.  Missouri  Glass  Co., 
131  g.  W.  941. 

(Mont.)  Comp.  St  div.  1,  J  42,  subd.  2,  as  amended  by  Laws  1893,  p.  60, 
§  1,  providing  that  an  action  for  a  liability  created  by  a  statute,  other  than 
a  penalty  or  forfeiture,  shall  be  commenced  within  two  years,  and  Code  Civ. 
Proc.  {  520,  providing  that  such  limitations  shall  apply  to  actions  brought  in 
the  name  of  or  for  the  benefit  of  the  state,  limit  the  time  within  which  a  per- 
sonal action  to  collect  a  tax  can  be  brought  to  two  years. — Board  of  Com'rs 
of  Custer  County  v.  Story,  69  Pac.  56,  26  Mont.  617. 

(Neb.)  The  lien  of  taxes  in  favor  of  a  city,  levied  as  special  assessments 
for  street  improvements,  is  not  barred  by  Code,  §§  11,  12,  providing  that  an 
action  shall  be  brought  on  a  written  contract,  and  on  a  liability  created  by 
statute  other  than  a  penalty  or  a  forfeiture,  and  limiting  the  time  as  to  the 
later  two  to  one  year,  but  is  perpetual,  and  may  be  enforced  without  regard 
to  the  provisions  of  the  section  mentioned. — ^Lincoln  St  Ry.  Co.  v.  City  of 
Uncoln,  84  N.  W.  802,  61  Neb.  109. 

(Neb.)  Code  Civ.  Proc.  f  11,  providing  that  an  action  on  a  contract  not 
in  writing,  or  a  liability  created  by  statute  other  than  a  forfeiture  or  penalty, 
shall  be  brought  within  four  years,  does  not  apply  to  actions  by  the  county 
treasurer  for  the  recovery  of  a  Judgment  for  delinquent  personal  taxes.— 
Hoover  v.  Engles,  88  N.  W.  869,  63  Neb.  688. 

(N.  J.)  Where  an  action  of  debt  is  given  for  the  enforcement  of  an  as- 
sessment made  for  special  benefits,  and  the  assessment  is  made  a  lien  on  the 
land  benefited,  a  failure  to  sue  for  six  years  after  the  right  of  action  accrues 
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neither  bars  the  action  nor  extinguishes  the  lien,  unless  the  statute  author- 
izing the  assessment  so  provides. — ^Dickinson  v.  City  of  Trenton,  35  N.  J. 
Eq.  (8  Stew.)  416. 

(N.Y.)  The  six-year  limitation  prescribed  by  Code  Civ.  Proc.  §  382,  subd.  2, 
for  suits  on  statutory  liability,  does  not  apply  to  suit,  under  Laws  1909,  c. 
384,  to  foreclose  a  Buffalo  tax  sale  certificate. — Cary  v.  Koener,  93  N.  E.  979, 
200  N.  Y.  253,  afilrming  order  and  answering  certified  question  Same  v.  Koer- 
er  (Sup.)  124  N.  Y.  Supp.  501,  139  App.  Div.  811, 

(S.  D.)  An  action  by  a  city  against  a  county  for  interest  and  penalties  on 
delinquent  city  taxes  collected  and  not  paid  over  by  the  county  is  barred  by 
the  six-year  statute  of  limitations,  in  spite  of  the  character  of  the  plaintiff, 
and  the  nature  of  the  suit  as  affecting  plaintiff's  revenue. — City  of  Webster 
V.  Day  County,  127  N.  W.  624. 


(214  Fed.  761) 

WOLF  V.  AMERICAN  TRUST  &  SAVINGS  BANK  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  14,  1914.) 

No.  2050. 

1.  Corporations  (S  149*) — Pledge  of  Stock — ^Bona  Fide  Purchaser. 

A  brolcer  having  in  his  possession  certain  stoclc  certificates  pledged  to 
him  by  complainant,  with  a  restrictive  indorsement  showing  that  they 
had  been  pledged  as  collateral  for  moneys  advanced  to  the  owner,  offered 
the  certificates  to  a  bank  as  security  for  loans  to  the  broker.  The  cer- 
tificates were  refused  because  of  the  restrictive  indorsement  Whereupon 
the  broker  obtained  from  plaintiff  an  assignment  of  the  stock  in  blank 
together  with  an  frrevocable  appointment  of  the  trustee  as  attorney  to 
execute  all  necessary  acts  of  transfer,  and  on  the  stock  so  assigned  the 
bank  made  loans  to  the  broker.  Held  that,  though  the  bank  knew  of 
the  first  restrictive  indorsement,  yet,  when  the  certificates  were  again 
offered  to  it  without  any  restrictive  indorsement,  it  was  entitled  to  as- 
sume that  the  same  was  valid  and  expressed  the  intention  of  the  par- 
ties, and  hence  it  was  a  bona  fide  purchaser  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  CJent.  Dig.  §{  539-546; 
Dea  Dig.  §  149.*] 

2.  Bills  and  Notes  (§  280*)  —  Certificate  of  Deposit  —  Indorsement  to 

Named  Indorsee. 

The  indorsement  of  a  negotiable  instrument  to  a  named  indorsee  is  a 
contingent  contract  of  debt,  and  is  also  a  conveyance  to  the  indorsee  of 
the  legal  title  of  the  instrument  considered  as  a  species  of  property. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §|  622,  627 ; 
Dec.  Dig.  §  280.*] 

3.  Bills  and  Notes  (8  365*)  —  Certificate  of  Deposit  —  Transfer  —  Bona 

Fide  Purchaser. 

Where  complainant  transferred  a  certificate  of  deposit,  payable  to  him, 
to  his  broker  by  indorsement  as  collateral  security  for  advances  in  cer- 
tain speculative  transactions,  and  the  broker  after  maturity  indorsed  the 
certificate  to  a  bank  as  security  for  loans  to  him,  the  bank,  in  so  far  as 
it  relied  on  complainant's  indorsement  only  as  a  transfer  of  title  to  the 
certificate,  was  entitled  to  occupy  the  position  of  a  bona  fide  purchaser 
for  value  and  to  claim  the  right  to  enforce  the  certificate  to  the  extent  of 
the  broker's  debt  regardless  of  equities  existing  between  him  and  com- 
plainant. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  S§  944,  958, 
959;   Dec.  Dig.  §  365.*] 

4.  Pledges  (§  29*)^— Repledgb— -Bona  Fide  Purchaser — Redemption. 

Where  a  broker  to  whom  complainant  had  pledged  certain  securities  re- 
pledged  them  to  a  bank  for  his  own  debt  and  became  a  bankrupt,  and 

*For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 


Digitized-by 


Google 


WOLP  V.  AMERICAN  TRUST  A  SAVINGS  BANK  411 

his  trustee  Instituted  suit  against  the  bank  to  recover  alleged  preferences, 
the  bank  was  not  entitled  to  charge  complainant  with  the  expenses  rea- 
sonably incurred  in  defending  such  suit  as  a  part  of  the  amount  com- 
plainant was  required  to  pay  to  redeem  the  securities  on  the  theory  that 
the  expenses  were  reasonably  incurred  in  the  care  and  preservation  of 
the  property  for  complainant. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  §§  64,  74;    Dec. 
Dig.  §  29*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois ;  Kenesaw  M.  Landis, 
Judge. 

Suit  by  Charles  C.  Wolf  against  the  American  Trust  &  Savings  Bank 
and  others  to  redeem  certain  collaterals.  From  a  decree  denying  com- 
plainant's right  to  redeem  said  collaterals  on  paying  the  amount  of  the 
pledged  indebtedness  to  defendants,  plaintiff  appeals.  Modified  and 
affirmed. 

Morris  M.  Townley  and  Frank  H.  Scott,  both  of  Chicago,  111.,  for 
appellant. 

Horace  Kent  Tenney,  of  Chicago,  111.,  for  appellees. 

Before  BAKER,  KOHLSAAr,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellant,  cashier  of  a  bank  in  Iowa,  was 
dealing  on  the  Chicago  Board  of  Trade  through  Prince,  a  Chicago 
broker.  Prince,  unable  or  unwilling  to  furnish  the  cash  required  for 
appellant's  speculations,  demanded  securities.  Appellant  placed  a  cer- 
tificate of  deposit  for  $24,000  and  three  certificates  evidencing  his  own- 
ership of  46  shares  of  the  capital  of  his  bank  in  the  hands  of  Prince 
with  authority  to  repledge  them  to  the  extent  of  his  indebtedness  to 
Prince.  Appellee  bank,  having  no  actual  notice  of  any  limitations  on 
Prince's  authority,  loaned  Prince  about  $40,000  on  the  faith  of  the 
certificates  as  collateral.  When  Prince  went  into  bankruptcy  appellant 
owed  him  $4,911.14.  This  amount  appellant  tendered  to  appellee  and 
demanded  the  surrender  of  the  certificates.  In  this  suit  to  redeem,  the 
chancellor  held  that  appellant  could  not  take  up  the  certificates  without 
paying  the  amount  of  Prince's  indebtedness  to  appellee. 

I.  When  Prince  first  offered  the  stock  certificates  to  appellee,  they 
bore  the  following  restricted  indorsement:  "Pay  to  E.  H.  Prince  as 
collateral  for  moneys  advanced  from  time  to  time.  C.  C.  Wolf."  Ap- 
pellee made  no  loans  to  Prince  on  the  bank  stock  in  this  shape.  Before 
Prince  obtained  the  assignment  of  the  bank  stock,  to  be  mentioned 
presently,  appellee  inquired  of  another  Chicago  bank  concerning  the 
standing  of  appellant  and  the  Iowa  bank ;  and  appellee  also  knew  that 
Prince  was  engaged  in  buying  and  selling  stocks,  etc.,  for  his  cus- 
tomers.   Then  Prince  wrote  appellant : 

"You  appreciate  that  at  times  I  have  to  make  call  loans  in  our  active  mar- 
ket, and  in  receiving  a  lot  of  cash  grain  it  takes  a  lot  of  money.  ♦  ♦  ♦ 
The  statement  that  they  (the  bank  stock  certificates)  are  up  (with  me)  as  col- 
lateral is  a  restricted  statement  and  makes  them  almost  useless  for  call  loan 
purposes.  ♦  ♦  ♦  Therefore  please  sign  the  inclosed  power  of  attorney  giv- 
ing me  authority  to  transfer  it  (the  bank  stock)." 

*For  oUier  cases  see  sams  topic  A  8  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Thereupon  appellant  delivered  to  Prince  an  assignment  of  the  stock 
in  blank  together  with  an  irrevocable  appointment  of  Prince  as  attor- 
ney "to  execute  all  necessary  acts  of  transfer  thereof."  On  the  stock 
so  assigned  appellee  made  loans  to  Prince. 

[1J  Under  these  circumstances,  appellee  exercised  all  the  diligence 
required  by  the  laws  of  banking.  True,  when  the  stock  was  first  of- 
fered, appellee  knew  that  appellant  was  the  actual  owner,  was  retaining 
the  legal  title,  and  was  restricting  Prince's  authority  to  pledge.  But 
when  appellant  afterwards  assigned  the  stock  as  stated,  in  contempla- 
tion of  law  he  joined  Prince  in  assuring  appellee  that  Prince  was  then 
authorized  to  pledge  the  stock  as  his  own ;  and  appellee  was  no  more 
bound  to  inquire  into  the  state  of  the  account  between  Prince  and  ap- 
pellant than  to  question  a  genuine  and  unrestricted  indorsement  of 
commercial  paper.  Our  judgment  of  the  law  on  this  point  is  suffi- 
ciently elaborated  in  National  City  Bank  v.  Wagner,  216  ?ed.  473, 
132  C.  C.  A.  533,  at  this  session.  See,  also,  Elliott  v.  Miller  Co.  (C.  C.) 
158  Fed.  868;  Nelson  v.  Owen,  113  Ala.  372,  21  South.  75;  Krouse 
v.  Woodward,  110  Cal.  638,  42  Pac.  1084;  Brittan  v.  Oakland  Bank, 
124  Cal.  282,  57  Pac.  84,  71  Am.  St.  Rep.  58;  Skiff  v.  Stoddard,  63 
Conn.  198,  26  Atl.  874,  28  Atl.  104,  21  L.  R.  A.  102;  Otis  v.  Gardner, 
105  111.  436;  McCarthy  v.  Crawford,  238  111.  38,  86  N.  E.  750,  29  L. 
R.  A.  (N.  S.)  252,  128  Am.  St.  Rep.  95 ;  Saloy  v.  National  Bank,  39 
La.  Ann.  90,  1  South.  657;  Furber  v.  Dane,  203  Mass.  108,  89  N.  E. 
227 ;  Gass  v.  Hampton,  16  Nev.  185 ;  Mt.  Holly  v.  Ferree,  17  N.  J. 
Eq.  117;  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341 ; 
Fairbanks  v.  Sargent,  104  N.  Y.  108,  9  N.  E.  870,  6  L.  R.  A.  475,  58 
Am.  Rep.  490;  Smith  v.  Savin,  141  N.  Y.  315,  36  N.  E.  338;  Shat- 
tuck  V.  Cement  Co.,  205  Pa.  197,  54  Atl.  785,  97  Am.  St.  Rep.  735 ; 
King  V.  Mellon  Nat.  Bank,  227  Pa.  22,  75  Atl.  832. 

II.  A  certificate  of  deposit,  payable  to  appellant  and  signed  by  him 
as  cashier,  was  first  offered  to  appellee.  The  force  of  such  a  certificate 
was  questioned.  Prince  then  wrote  appellant,  "Send  a  certificate  made 
direct  to  me."  Thereupon  appellant  delivered  to  Prince  the  certificate 
in  suit,  saying :  "The  reason  I  do  not  make  it  to  you  direct  is  that  our 
directors  would  get  onto  it  and  possibly  the  bank  examiner."  By  this 
instrument  the  Iowa  bank  through  its  vice  president  certified  that  ap- 
pellant had  deposited  therein  $24,000  payable  to  the  order  of  himself 
on  the  return  of  the  certificate  and  proper  identification,  12  months 
from  date,  with  interest  at  5  per  cent.  Appellant  made  the  following 
indorsement :  "Pay  to  E.  H.  Prince  or  order.  C.  C.  Wolf.  Payment 
guaranteed,  demand,  notice  and  protest  waived.  C.  C.  Wolf."  Prince 
held  this  certificate,  so  indorsed,  until  after  the  12  months  had  elapsed, 
and  then,  by  a  collateral  note  and  blank  indorsement,  transferred  it  to 
appellee  as  security  for  a  new  loan. 

Appellant  urges  that  the  fact  that  the  certificate  was  "overdue"  when 
taken  by  appellee  and  the  additional  circumstances  of  appellee's  knowl- 
edge that  Prince  was  a  broker,  that  appellant  was  one  of  his  customers, 
and  that  appellant  was  the  original  owner  of  the  certificate,  put  appellee 
on  inquiry  respecting  the  scope  of  Prince's  authority  to  pledge.  Here, 
even  less  than  with  the  bank  stock,  have  the  extraneous  facts  any 
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weight ;  the  only  question  is  the  effect  of  appellee's  accepting  the  cer- 
tificate after  its  maturity. 

Valid  reasons  may  exist  for  giving  a  banker's  certificate  of  deposit 
a  higher  standing  in  the  financial  world  than  a  merchant's  past-due 
promissory  note.  To  maintain  his  credit  a  merchant,  the  moment  he 
has  a  right  to  pay,  hunts  up  his  creditor  or  has  the  money  at  the  des- 
ignated place  and  cancels  his  debt,  whether  it  be  evidenced  by  an  ac- 
count or  a  bill  or  a  note.  To  hold  a  high  place  in  banking  circles  a 
banker,  the  moment  he  has  a  right  to  pay,  does  not  hunt  up  his  de- 
positors and  insist  that  they  withdraw  their  deposits.  A  merchant  bor- 
rows money  to  use  in  his  business  for  a  definite  time.  A  banker 
accepts  deposits  (this  excludes,  of  course,  money  received  from  dis- 
counts of  customers'  or  the  banker's  own  strictly  commercial  paper) 
from  a  selected  clientele,  somewhat  like  a  lawyer's  or  doctor's,  on  the 
assumption  that,  though  the  relationship  includes  that  of  debtor  and 
creditor,  the  banker  is  receiving  the  money  for  the  convenience  and 
protection  of  the  depositor,  that  the  banker  through  his  knowledge  of 
banking  experience  respecting  reserves  will  have  enough  cash  on  hand 
to  meet  his  depositor's  needs,  and  that  the  depositor  will  not  draw 
down  the  fund  except  for  his  needs  and  by  means  of  presentment  and 
demand  at  the  bank.  (Even  in  those  jurisdictions  where  a  depositor 
by  certificate  may  sue  his  banker  without  previous  demand,  the  de- 
positor who  did  so  would  likely  find  himself  cut  off  the  list  of  clients.) 
If  the  deposit  is  evidenced  by  an  entry  in  a  passbook,  the  banker  ex- 
pects that  he  will  not  be  sued  without  previous  demand  at  the  bank 
and  refusal  or  failure  to  pay.  If  the  deposit  is  evidenced  by  a  cer- 
tificate payable  "on  the  return  of  this  certificate  and  proper  identifica- 
tion (or  properly  indorsed),"  the  banker  has  the  same  expectation  in 
fact.  If  for  a  payment  of  interest  or  other  consideration  the  depositor 
agrees  in  the  certificate  to  postpone  his  right  of  presentment,  the  banker 
expects  that  at  the  end  of  the  stipulated  period  the  certificate  will  stand 
as  a  deposit  payable  on  demand.  (And  the  time  element  also  enters 
into  passbook  entries  of  saving  deposits.)  It  may  be  that  the  differences 
between  the  customs  of  merchants  and  of  bankers  are  within  judicial 
notice ;  and,  if  so,  they  might  sustain  a  holding  that  a  banker's  cer- 
tificate of  deposit,  though  ripe  for  presentment,  is  not  subject  to  the 
dishonor  that  attaches  to  a  merchant's  overdue  commercial  paper.* 

iSchlnotti  V.  Whitney  (C.  C.)  130  Fed.  780;  Starr  v.  StUes,  2  Ariz.  436, 
19  Pac  225;  Zuck  v.  Gulp,  59  Cal.  142;  Bates  v.  Capital  State  Bank,  18 
Idaho,  429,  110  Pac.  277 ;  Brown  v.  McElroy,  52  Ind.  404 ;  Elliott  v.  Capital 
City  State  Bank,  128  Iowa,  275,  103  N.  W.  777,  1  L.  R.  A.  (N.  S.)  1130,  111 
Am.  St  Rep.  198;  Corbin  Banking  Co.  v.  Bryant,  151  Ky.  194,  151  S.  W. 
393;  Brown  v.  Pike,  34  La.  Ann.  576;  Planters*  Bank  v.  Farmers*  and  Me- 
chanics' Bank,  8  GiU  &  J.  (Md.)  449;  Fells  Point  Sav.  Inst.  v.  Weedon,  18 
Md.  320,  81  Am.  Dec.  603;  Branch  v.  Dawson,  33  Minn.  399,  23  N.  W.  552; 
Missouri  Pac.  Ry.  Co.  v.  Cont  Nat.  Bank  of  St.  Louis,  212  Mo.  505.  Ill  S.  W. 
574,  17  L.  R.  A.  (N.  S.)  994;  Hodgson  v.  Cheever,  8  Mo.  App.  318;  Citizens' 
Bank  of  Humphrey  v.  B'romholz,  64  Neb.  284,  89  N.  W.  775 ;  Sharp  v.  Citizens' 
Bank  of  Stanton,  70  Neb.  758,  98  N.  W.  50 ;  Bank  of  Commerce  v.  Harrison, 
11  N.  M.  50,  66  Pac.  460;  Downes  v.  Phoenix  Bank,  6  Hill  (N.  Y.)  297;  Ft. 
Edward  Nat.  Bank  v.  Washington  County  Nat.  Bank,  5  Hun  (N.  T.)  605 ;  In 
re  Waldron,  28  Hun  (N.  Y.)  481 ;  Payne  v.  Gardiner,  29  N.  Y.  146 ;  Pardee 
V.  Fish,  60  N.  Y.  265,  19  Am.  Rep.  176;    Howell  v.  Adams,  68  N.  Y.  314; 
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But,  particularly  as  Iowa  is  in  the  doubtful  list,  we  refrain  from  count- 
ing this  as  any  part  of  the  ground  of  decision,  and  limit  ourselves  to 
holding  that  appellant  has  no  rights  even  if  the  certificate  of  deposit 
is  entitled  to  no  greater  credit  than  a  merchant's  dishonored  promissory 
note. 

Many  of  the  cases  that  deny  relief  to  a  defrauded  owner  of  com- 
mercial paper  under  circumstances  like  the  present,  ground  the  decision 
either  on  equitable  estoppel  or  on  the  principle  that  where  one  of  two 
must  suffer  the  creator  of  the  situation  shall  bear  the  burden.  Na- 
tional Bank  of  Washington  v.  Texas,  20  Wall.  72,  22  L.  Ed.  295  ;  Baker 
V.  Wood,  157  U.  S.  212,  15  Sup.  Ct.  577,  39  L.  Ed.  677;  Mitchell  v. 
Roberts  (C.  C.)  17  Fed.  776;  Bank  v.  Smith,  119  Ala.  57,  24  South. 
589;  Brewster  v.  Hartley,  37  Cal.  15,  99  Am.  Dec.  237;  Oilman  v. 
Curtis,  66  Cal.  116,  4  Pac.  1094;  Mohr  v.  Byrne,  135  Cal.  87,  67  Pac. 
11 ;  Silverman  v.  Bullock,  98  111.  11 ;  Y.  M.  C.  A.  Gymnasium  v.  Bank, 
179  111.  599,  54  N.  E.  297,  46  L.  R.  A.  753,  70  Am.  St.  Rep.  135; 
Moore  v.  Moore,  112  Ind.  149,  13  N.  E.  673,  2  Am.  St.  Rep.  170; 
Jefferson  v.  Bank,  143  Iowa,  83,  120  N.  W.  308;  Fox  v.  Bank,  6  Kan. 
App.  682,  50  Pac.  458;  Mendelsohn  v.  Blaise,  52  La.  Ann.  1104,  27 
South.  707;  Connell  v.  Bliss,  52  Me.  476;  Eversole  v.  Maull,  50  Md. 
95  ;  Dickey  v.  Bank,  89  Md.  280,  43  Atl.  33 ;  Gardner  v.  Beacon  Trust 
Co.,  190  Mass.  27,  76  N.  E.  455,  2  L.  R.  A.  (N.  S.)  767,  112  Am.  St. 
Rep.  303,  5  Ann.  Cas.  581 ;  Baker  v.  Burkett,  75  Miss.  89,  21  South. 
970;  Hill  v.  Shields,  81  N.  C.  251,  31  Am.  Rep.  499;  Parker  v.  Stal- 
lings,  61  N.  C.  590,  98  Am.  Dec.  84;  Wilson  v.  Little,  2  N.  Y.  443,  51 
Am.  Dec.  307 ;  Proctor  v.  M'Call,  2  Bailey  (S.  C.)  298,  23  Am.  Dec. 
135;  Kempner  v.  Huddleston,  90  Tex.  182,  37  S.  W.  1066;  Reardan 
V.  Cockrell,  54  Wash.  400,  103  Pac.  457. 

[2,  3]  But  we  believe  that  the  true  ground  is  this:  An  indorsement 
of  a  negotiable  instrument  to  a  named  indorsee  has  two  aspects.  In 
one,  it  is  a  contingent  contract  of  debt  as  complete  and  definite  as  if 
the  terms  thereof  were  written  out  in  full  above  the  indorser's  sig- 
nature; and  in  the  other,  it  is  a  conveyance  to  the  indorsee  of  the 
legal  title  to  the  instrument  considered  as  a  species  of  property — as 
perfect  a  conveyance  as  is  the  ordinary  bill  of  sale  of  the  ordinary 

Boughton  V.  Flint,  74  N.  Y.  476 ;  Thomson  v.  Bank  of  British  North  America, 
82  N.  Y.  1;  Munger  v.  Albany  City  Nat  Bank,  85  N.  Y.  580;  Smiley  t. 
Fry,  100  N.  Y.  262,  3  N.  E.  186;  In  re  Cook,  86  App.  Dlv.  586.  83  N.  Y.  Supp. 
1009;  Girard  Bank  v.  Penn  Township  Bank,  39  Pa.  92,  80  Am.  Dee.  507; 
Flnkbone's  Appeal,  86  Pa.  368 ;  McGough  v.  Jamison,  107  Pa.  336 ;  Humphrey 
V.  Nat.  Bank  of  Clearfield,  113  Pa.  417,  6  Atl.  155;  In  re  Gardiner  Estate,  228 
Pa.  282,  77  Ati.  509,  29  L.  R.  A.  (N.  S.)  685;  Smith  v.  Steen,  38  S.  C.  361, 
16  S.  E.  1003 ;  Tobln  v.  McKlnney,  15  S.  D.  257,  88  N.  W.  572,  91  Am.  St 
Rep.  694;  First  State  Bank  of  Seminole  v.  Shannon  (Tex.  Civ.  App.)  159 
S.  W.  398 ;  Bellows  Falls  Bank  v.  Rutland  County  Bank,  40  Vt  377 ;  Koelzer 
V.  First  Nat  Bank,  125  Wis.  595,  104  N.  W.  838,  2  L.  R.  A.  (N.  S.)  571,  110 
Am.  St  Rep.  890,  4  Ann.  Cas.  1144.  Contra :  Wright  v.  Paine,  62  Ala.  340, 
34  Am.  Dec.  24;  Brummagln  v.  Tallant  29  Cal.  503,  89  Am.  Dec.  61; 
Rentchler  v.  Kunkelman,  17  111.  App.  343;  Hunt  v.  Devine,  37  111.  137; 
Mereness  v.  First  Nat  Bank,  112  Iowa,  11,  83  N.  W.  711,  51  L.  R.  A.  410, 
84  Am.  St  Rep.  318;  Thompson  v.  Farmers'  State  Bank  (Iowa)  140  N.  W. 
877,  44  L.  R.  A.  (N.  S.)  550;  Mitchell  v.  Easton,  37  Minn.  335,  33  N.  W.  910; 
Baker  v.  Leland.  9  App.  Dlv.  365,  41  N.  Y.  Supp.  399;  Curran  v.  Witter,  68 
Wis.  16,  31  N.  W.  705,  60  Am.  Rep.  82*^ 
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chattel.  Q>ncerning  the  indorser's  liability  on  his  contingent  contract 
of  debt,  the  maturity  of  the  instrument  may  or  may  not  be  important. 
As  to  the  validity  of  the  indorser's  conveyance  of  the  legal  title,  the 
maturity  of  the  instrument  is  inconsequential.  And  so  in  this  case, 
inasmuch  as  appellee  is  not  counting  on  appellant's  contingent  contract 
of  debt  but  is  only  asking  him  to  respect  his  conveyance  of  the  legal 
title,  the  principle  applies,  which  is  common  to  the  law  of  all  kinds  of 
property,  that  the  innocent  purchaser  of  the  legal  title  is  protected 
against  secret  equities  respecting  the  title. 

III.  In  addition  to  denying  appellant  relief  under  his  bill,  the  court 
included  in  the  amount  to  be  paid  by  appellant  in  order  to  entitle  him 
to  redeem  $2,913.44  expended  by  appellee  for  attorneys'  fees  and  costs 
in  defending  itself  against  a  suit  by  the  trustee  in  bankruptcy  of 
Prince's  estate  to  recover  an  alleged  unlawful  preference  given  by 
Prince  to  appellee. 

[4]  That  defense  was  not  undertaken  at  appellant's  instance.  The 
allowance  is  sought  to  be  justified  under  the  rule  that  a  pledgee  may 
charge  against  the  property  the  expenses  reasonably  incurred  in  its 
care  and  preservation.  But  the  pledged  property  was  safe  in  appellee's 
vaults,  and  the  trustee  in  bankruptcy  was  not  asserting  any  adverse 
right  with  respect  to  the  pledge.  It  is  true  that,  if  the  trustees  had  suc- 
ceeded, the  amount  of  appellee's  claim  against  Prince,  secured  by  the 
collaterals,  would  have  been  enlarged,  and  so  appellant  incidentally 
profited  by  the  trustee's  defeat;  but  the  collaterals  cannot  properly 
be  made  to  pay  the  expense  of  appellee's  litigation,  for  its  own  pur- 
poses, over  the  state  of  its  account  with  Prince.  Willard  v.  White,  56 
Hun,  581,  10  N.  Y.  Supp.  170;  Work  v.  Tibbits,  87  Hun,  352,  34 
N.  Y.  Supp.  308 ;  Story  on  Bailments,  sec.  306a. 

The  decree  is  modified  by  striking  therefrom  the  aforesaid  item  of 
expense,  and  as  modified  is 

Affirmed. 


(215  Fed.  921) 

PERRY  et  al.  v.  WEED  CHAIN  TIRE  GRIP  CO.  et  al. 

(Circuit  Conrt  of  Appeals,  Sixth  Circuit    June  30,  1914.) 

No.  2016. 

Patents  (§  328*)— Validity  and  Infringement— Chain  Tire  Grip. 

The  Parsons  patent.  No.  723,299,  claim  6,  for  non-skid  chains  for  auto- 
mobiles, held  valid  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan;   Arthur  J.  Tuttle,  Judge. 

Suit  in  equity  by  the  Weed  Chain  Tire  Grip  Company,  Harry  D. 
Weed,  and  the  Parsons  Non-Skid  Company,  Limited,  against  Arthur 
S.  Perry  and  Milton  H.  Perry,  doing  business  under  the  name  of  Per- 
ry Chain  Grip  Company,  the  Union  Steel  Screen  Company,  and  the 
Motor  Specialty  Company.  Decree  for  complainants,  and  defendants 
appeal.    Affirmed.  

•For  other  cases  B«e  same  topic  &  9  number  In  Dec.  A  Am.  Digs.  1907  to  date,  &  RepT  Indexe:* 
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O.  C.  Billman,  of  Cleveland,  Ohio,  for  appellants. 
Frederick  S.  Duncan,  of  New  York  City,  for  appellees. 
W.  H.  Chamberlin,  of  Chicago,  111.,  amicus  curiae. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  There  was  a  decree  below  adjudging  infringment 
of  all  the  claims  of  the  Parsons  patent.  No.  723,299,  upon  non-skid 
chains  for  automobiles.  This  patent  has  been  the  subject  of  so  many 
reported  decisions  ^  that  it  is  useless  to  set  out  the  details  of  the  pres- 
ent controversy.  Infringement  is  not  denied  The  contest  is  on  the 
issue  of  validity 

If  it  had  been  made  clear  to  the  Circuit  Court  of  Appeals  of  the 
Seventh  Circuit,  as  it  now  seems  to  appear  from  the  Scientific  Ameri- 
can articles,  that  Thomson's  armor  not  only  really  had  the  creeping 
motion  around  the  tire,  but  that  he  knew  and  understood  this  function 
and  claimed  merit  for  it,  that  court  might  not  have  sustained  the  first 
and  the  other  very  broad  claims  of  the  Parsons  patent.  These  claims 
are  not  confined  to  non-skidding  devices,  or  to  vehicle  wheels,  but 
extend  to  protective  armor  and  to  all  kinds  of  wheels  or  pulleys. 
However,  we  do  not  doubt  that  Parsons'  development  of  the  idea  and 
his  practical  application  of  it  to  rapidly  running  wheels  by  the  cross- 
chains,  or  equivalent  device  well  adapted  to  creeping,  was  a  meritori- 
ous invention,  and  this — the  invention  in  its  commercial  form — is  pro- 
tected by  claim  6.  Whether  the  remaining  claims  are  valid  is  of  no 
vital  importance  to  defendant,  and  in  such  a  situation  any  uncertainty 
we  may  feel  regarding  some  of  them  does  not  justify  us  in  declining 
to  follow  the  repeated  adjudications. 

The  decree  below  must  be  affirmed,  with  costs. 

1  Weed  Chain  Tire  Grip  Co.  v.  Excelsior  Supply  Co.  (C.  C.)  179  Fed.  232 ; 
Parsons  Non-Skid  Co.  v.  E.  J.  Willis  Co.  (C.  C.)  190  Fed.  333 ;  Excelsior  Sup- 
ply Co.  V.  Weed  Chain  Tire  Grip  Co.,  192  Fed.  35,  113  C.  C.  A.  1;  Pitts 
Antl-Skld  Chain  Co.  v.  Weed  Chain  Tire  Grip  Co.,  192  Fed.  41,  113  C.  C.  A. 
14;  Parsons  Non-Skid  Co.  v.  Seneca  Chain  Co.  (C.  C.)  192  Fed.  46;  Weed 
Chain  Grip  Co.  v.  Atlas  Chain  Co.  (D.  C.)  194  Fed.  448;  Weed  Chain  Tire 
Grip  Co.  V.  Cleveland  Chain  &  Mnfg.  Co.  (C.  C.)  196  Fed.  213 ;  Parsons  Non- 
Skid  Co.  V.  Asch  (D.  C.)  196  Fed.  215;  Parsons  Non-Skid  Co.  v.  McKlnnon 
Chain  Co.  (D.  C.)  196  Fed.  218;  Parsons  Non-Skld  Co.  v.  Atlas  Chain  Co., 
198  Fed.  399,  117  C.  C.  A.  286;  H.  Channon  Co.  v.  Parsons  Non-Skld  Co.,  203 
Fed.  862,  122  O.  C.  A.  173;  Parsons  Non-Skld  Co.  v.  E.  J.  Willis  Co.,  209 
Fed.  227,  126  C.  0.  A.  333. 
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(216  Fed.  278) 

CITY  OF  DETROIT  v.  GBUMMOND. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.    July  25,  1914.) 

No.  2478. 

1.  Municipal  Corporations  (§  1035*)  —  Contracts  —  Rental  of  Vessel  — 

Execution — City's  Liability. 

In  an  action  on  a  contract  executed  by  defendant  city,  it  was  not  suffi- 
cient to  sustain  the  city's  claim  of  nonliability  thereon  to  show  that  the 
contract  had  been  executed  without  authority,  but  It  must  be  shown  also 
that  such  execution,  had  not  been  ratified. 

[Ed.  Note.— -For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  $ 
2206;   Dec.  Dig.  {  1035.*] 

2.  Municipal    Corporations    (J    1036* ) — Contracts— Ratification— Ques- 

tion FOR  .TURY. 

In  an  action  against  a  city  on  a  contract  for  the  hiring  of  a  vessel  as 
a  quarantine  station,  whether  the  contract  had  been  executed  without  au- 
thority, and  whether,  if  so,  it  had  subsequently  been  ratified,  held  for 
the  Jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
2207;   Dec.  Dig.  §  1036.*] 

8.  Appeal  and  Error  (§  719*) — Assignments  of  Error — Necessity. 

Denial  of  a  requested  charge  cannot  be  reviewed,  unless  error  is  as- 
signed thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  29(58- 
2982,  3490;  Dec.  Dig.  {  719.*] 

4.  Health  (S  16*)  —  Board  of  Health  —  Contracts  —  Renting  Vessel  as 
Quarantine  Station — Calling  for  Bids — Compromise  by  City  Coun- 
cil. 

Detroit  City  Charter,  §  178,  confers  power  on  the  city  council  to  pro- 
vide for  the  general  health  of  the  inhabitants,  to  make  regulations  to  se- 
cure the  same,  to  prevent  the  introduction  or  spread  of  contagious  or  in- 
fectious disease,  and  to  suppress  disease  generally,  and,  if  deemed  neces- 
sary, to  establish  a  board  of  health  and  prescribe  and  regulate  its  pow- 
ers and  duties.  Held  that,  where  it  was  deemed  necessary  to  protect  the 
city  from  a  cholera  epidemic,  and  for  this  purpose  the  city's  board  of 
health  leased  a  steamboat  to  be  used  as  an  isolation  hospital,  the  contract 
therefor  was  not  void  because  it  was  not  duly  approved  and  confirmed  by 
the  city  council,  and  there  had  been  no  previous  calling  for  bids,  as  re- 
quired with  reference  to  ordinary  contracts  by  sections  240  and  241 ;  such 
sections  not  being  applicable  to  contracts  made  under  section  178. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  S§  13,  14 ;  Dec  Dig. 
1 16.*] 

6.  Courts  (§  352*) — Federal  Courts — Following  State  Practice. 

Where  a  motion  is  made  to  set  aside  a  general  verdict  in  a  federal 
court,  and  to  render  judgment  for  defendant  on  special  findings,  the  mat- 
ter is  to  be  determined  by  the  common  law,  and  not  by  the  LVate  statute. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §{  926-932;  Dec. 
Dig.  S  352.* 

Conformity  of  practice  in  common-law  actions  to  that  of  state  court. 
Bee  notes  to  O'Connell  v.  Reed,  5  C.  C.  A.  594 ;  Nederland  Life  Ins.  Co. 
v.  Hall,  27  C.  C.  A.  392.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;   Alexis  C.  Angell,  Judge. 

*For  other  cases  see  same  topic  ft  9  nttmbbs  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
132C.C.A.— 27 
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Action  by  U.  Grant  Grummond  against  the  City  of  Detroit.    Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 
See,  also,  121  Fed.  963,  58  C.  C.  A.  301. 

R.  I.  Lawson,  of  Detroit,  Mich.,  for  plaintiff  in  error. 
H.  H.  Smith,  of  Detroit,  Mich.,  for  defendant  in  error. 

Before  DENISON,  Circuit  Judge,  and  COCHRAN  and  TUTTLE, 
District  Judges. 

COCHRAN,  District  Judge.  This  case  is  here,  after  the  lapse  of 
ten  years,  for  the  second  time.  At  the  former  hearing  a  judgment  in 
favor  of  defendant  in  error,  plaintiff  below,  against  the  plaintiff  in  er- 
ror, defendant  below,  for  the  sum  of  $16,366.66,  entered  upon  a  verdict 
of  a  jury,  was  reversed,  with  direction  to  award  a  new  trial.  The  opin- 
ion was  by  Judge  Severens,  and  is  reported  in  121  Fed.  963,  58  C.  C. 
A.  301.  It  is  assumed  that  the  reader  hereof  has  read  that  opinion  and 
the  recital  of  facts  which  precedes  it.  The  new  trial  resulted  in  a  ver- 
dict for  plaintiff  for  the  sum  of  $7,500,  and  it  is  from  the  judgment 
thereon  that  this  writ  was  taken. 

The  first  judgment  was  reversed  on  three  grounds,  to  wit :  Tlie  ex- 
clusion from  evidence  of  the  entry  of  September  8,  1892,  in  the  record 
of  the  board  of  health ;  the  direction  to  the  jury  to  find  for  the  plain- 
tiff, which  was  based  on  the  ground  that  the  execution  of  the  contract 
in  suit,  of  date  November  30,  1892,  had  been  ratified  by  the  city;  and 
the  charge  as  to  the  measure  of  damages.  The  admissibility  of  the  en- 
try was  put  upon  the  ground  that  it  could  reasonably  be  claimed  that 
it  evidenced  another  contract  of  letting  of  the  boat  than  that  one,  to  wit, 
a  contract  with  Capt.  Grummond,  of  the  date  of  the  entry,  to  which 
plaintiff  succeeded  as  lessor  upon  the  sale  thereof  to  him,  September 
14th,  which  contract  was  void  because  of  Capt.  Grummond's  member- 
ship in  the  board  of  health,  under  which,  rather  than  it,  the  possession 
of  the  boat  may  have  been  taken  and  kept  and  the  hire  paid,  in  which 
case  such  action  on  the  part  of  the  city  would  not  have  been  a  ratifica- 
tion of  the  contract  in  suit.  It  was  held  that  the  uncertainty  as  to  which 
contract  that  action  was  referable  made  the  question  of  ratification 
thereof  one  for  the  jury  and  not  for  the  court.  It  was  assumed  that 
the  contract  was  executed  without  authority  of  the  board  of  health, 
upon  whom  and  the  health  officer  power  to  act  in  the  matter  had  been 
conferred  by  the  resolution  of  the  common  council  of  September  2d, 
and  that  therefore  the  liability  of  the  city  thereon  depended  on  whether 
it  had  ratified  its  execution  on  its  behalf. 

No  such  errors  were  committed  on  the  new  trial.  The  entry  was  ad- 
mitted in  evidence,  the  question  of  ratification  was  submitted  to  the 
jury,  and  the  measure  of  damages  given  accorded  with  the  ruling  of 
this  court.  The  assignments  of  error  now  relied  on  mainly  complain 
of  certain  rulings,  each  of  which  negated  the  position  taken  by  the  de- 
fendant at  and  maintained  by  it  all  through  the  trial  that,  as  a  matter 
of  law,  plaintiff  was  not  entitled  to  recover.  They  were  the  overruling 
of  its  objection  to  the  admission  in  evidence  of  the  contract  in  suit,  the 
overruling  of  its  motion  at  the  close  of  all  the  evidence  to  direct  a  ver- 


Digitized  by 


Google 


CITY  OF  DETROIT  V,  GBUMMOND  419 

diet  for  it,  and  the  refusal  to  give  to  the  jury  certain  requests,  in  each 
of  which  they  were  charged  that  the  plaintiff  was  not  entitled  to  re- 
cover, to  each  of  which  rulings  defendant  duly  excepted.  The  objec- 
tion, motion,  and  special  requests  were  each  expressly  based  on  the 
position  that,  as  a  matter  of  law,  the  execution  of  the  contract  was  with- 
out authority ;  the  several  special  requests  differing  only  in  the*  way  in 
which  the  want  of  authority  was  put.  The  court  submitted  to  the  jury 
the  questions  of  authority  and  ratification  both,  and  charged  them  that 
the  plaintiff  was  entitled  to  recover,  if  the  execution  of  the  contract  had 
been  either  authorized  or  ratified  by  the  city. 

[1]  It  was  not  sufficient  to  sustain  defendant  in  this  position  that 
the  contract  had  been  executed  without  authority.  It  was  necessary 
also  that  its  execution  had  not  been  ratified.  Though  unauthorized,  it 
was  binding  if  ratified.  Such  was  the  presupposition  and  concession 
of  the  decision  on  the  former  hearing,  and  see  Hill  v.  Indianapolis  (C. 
C.)  92  Fed.  467.  And  possibly  it  was  not  open  to  the  lower  court  and 
is  not  now  open  to  this  court  to  hold  that,  as  a  matter  of  law,  the  con- 
tract had  not  been  ratified.  The  ground  of  this  is  that  on  the  former 
hearing  it  was  held  that  the  lower  court  had  erred  in  holding  that,  as  a 
matter  of  law,  the  contract  had  been  ratified,  and  that  the  question  of 
ratification  was  for  the  jury.  But,  apart  from  the  question  of  the  con- 
clusiveness of  the  former  decision  that  the  question  was  for  the  jury, 
we  see  no  reason  for  receding  therefrom. 

[2]  The  facts  on  the  new  trial  differed  in  two  particulars  from  those 
on  the  first  and  in  other  particulars  were  more  definite.  The  more  im- 
portant of  the  two  particulars  in  which  they  differed  was  as  to  the  date 
of  payment  of  the  hire  of  the  boat.  Judge  Severens  had  it  that  it  was 
paid  November  22d ;  i.  e.,  eight  days  before  the  execution  of  the  contract. 
It  was  in  fact  not  paid  until  December  7th ;  i.  e.,  seven  days  after  its  ex- 
ecution. The  bill  therefor  was  presented  to  the  common  council  by  the 
controller  November  22d,  and  it  was  then  referred  to  the  committee  on 
claims  and  accounts.  It  does  not  appear  when  it  was  allowed,  but  it  was 
not  paid  until  December  7th.  The  other  particular  of  difference  is  this : 
Judge  Severens  had  it  that  in  the  report  of  September  13th  to  the  com- 
mon council  by  the  health  officer  it  was  stated  that,  "at  another  meeting 
held  in  the  mayor's  office,  Controller  Black  stated  that  a  boat  could  be 
procured  for  $5,000  for  two  years ;  the  board  to  pay  insurance  on  $12,- 
000."  In  the  record  before  us  no  reference  is  made  in  the  report  to  the 
matter  of  insurance.  The  particulars  in  which  the  case  was  more  definite 
are  these.  Ihe  report  of  the  committee  on  ways  and  means  of  the  com- 
mon council  on  the  report  of  the  health  board  of  September  13th  was 
made  to  that  body  and  adopted  by  it  September  20th.  The  possession 
of  the  boat  was  given  to  the  city  not  "as  early  as  September  14th" — 
probably  not  until  after  September  20th.  The  city,  when  it  took  pos- 
session, equipped  it  with  disinfecting  apparatus,  new  linen,  and  mat- 
tresses, and  added  some  staterooms  to  her.  The  contract  was  executed 
in  the  city  clerk's  office,  and  the  corporation  counsel  was  consulted  and 
advised  as  to  how  the  contract  was  to  be  signed  on  behalf  of  the  city, 
and  wrote  the  words  "City  of  Detroit  by,"  "President  of  Board  of 
Health,"  and  "Health  Officers"  in  the  signature.    Simultaneously  with 
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the  execution  of  the  bill  of  sale  of  the  boat  by  Capt.  Grummond  to  the 
plaintiff  (i.  e.,  on  September  14th),  the  former  transferred  certain  in- 
surance policies  on  the  boat  by  indorsement  on  the  policies,  and  these 
policies  were  delivered  to  the  controller  in  October,  before  the  10th. 
The  official  who  thus  received  notice  of  the  transfer  took  a  most  active 
part  in  the  transaction.  He  presented  Capt.  Grummond's  proposition 
to  the  board  of  health ;  together  with  the  health  officer  he  was  appoint- 
ed by  the  board  to  look  after  the  expenditures,  the  matter  of  which  ap- 
pointment was  referred  to  in  the  report  to  the  common  council  Septem- 
ber 13th ;  he  presented  to  the  common  council  plaintiff's  bill  for  the 
hire  of  the  boat,  and  on  December  7th  paid  it  to  plaintiff.  On  the  as- 
sumption that  the  contract  in  suit  was  executed  without  authority,  these 
particulars,  in  which  the  case  at  the  new  trial  differed  from  and  was 
more  definite  than  that  at  the  first  trial,  favored  the  position  that  the 
contract  had  been  ratified. 

But  it  cannot  be  said,  as  a  matter  of  law,  that  the  contract  in  suit 
was  executed  without  authority.  At  the  least  that  was  a  question  for 
the  jury,  and  the  lower  court  was  right  in  submitting  it  to  them.  By 
virtue  of  the  resolution  of  the  common  council  of  September  2d  and  its 
adoption  of  the  report  of  the  committee  on  ways  and  means  September 
20th,  the  board  of  health,  acting  through  its  president,  and  the  health 
officer  had  full  authority  to  execute  the  contract  in  suit  on  behalf  of 
the  city.  And,  so  far  as  the  health  officer  was  concerned,  he  needed  no 
other  authority  than  this.  The  only  extent  to  which  it  can  be  said  that 
it  was  executed  without  authority  is  in  so  far  as  it  was  executed  on  be- 
half of  the  city  by  the  president  of  the  board  of  health.  In  order  for 
his  act  to  have  been  with  authority,  it  is  essential  that  the  board  had 
theretofore  authorized  it.  As  heretofore  stated  on  the  former  hearing 
in  this  court,  it  was  assumed  that  the  contract  was  executed  without 
authority.  The  basis  of  this  assumption  was  what  it  was  taken  that  the 
entry  of  September  8th  in  the  record  of  the  board  of  health  evidenced. 
It  was  taken  that  it  evidenced  a  contract  between  Capt.  Grummond  and 
the  board  of  health,  between  which  and  the  contract  in  suit  there  was 
no  connection.  And,  as  there  was  no  other  direct  evidence  of  action  on 
the  part  of  the  board,  that  contract  was  unauthorized,  so  far  as  it  was 
concerned.  But  this  is  not  the  only  possible  view  to  take  of  what  that 
entry  evidences.  Construing  it  in  the  light  of  what  subsequently  hap- 
pened, as  may  properly  be  done,  it  is  possible  to  say  that  it  evidenced 
an  authorization  of  the  execution  of  the  contract  in  suit.  The  entry 
was  not  itself  a  contract  between  Capt.  Grummond  and  the  board.  It 
was  a  minute  of  what  took  place  at  its  meeting  September  8th,  and  is 
quite  informal  in  character.  According  to  it,  though  Capt.  Griunmond 
was  present  as  a  member  of  the  board,  he  did  not  then  and  there  make 
any  proposition.  Seemingly  he  had  theretofore  made  one,  possibly  to 
the  controller,  and  this  proposition  was  reported  to  the  board  by  that 
officer. 

The  statement  in  the  entry  that  it  was  moved  and  carried  that  the 
proposition  be  accepted  need  not  mean  more  than  an  authorization  to 
enter  into  a  contract  embodying  the  terms  of  the  proposition.  The 
board  alone  had  no  power  under  the  resolution  of  the  common  council 
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of  September  2d  to  make  a  contract.  Joint  action  on  its  part  and  the 
part  of  the  health  officer  was  essential  to  that  end,  and,  though  the  lat- 
ter was  secretary  of  the  board  and  present  at  the  meeting,  it  is  not 
stated,  nor  is  there  any  other  direct  evidence,  that  he  then  took  any 
action.  But,  though  the  board  alone  had  no  power  to  make  a  contract, 
it  was  for  it  alone  to  determine  whether,  so  far  as  it  was  concerned,  it 
would  make  one.  That  it  was  regarded  that  a  contract  had  not  then 
been  entered  into  and  the  matter  was  still  open  is  indicated  by  the  re- 
port of  the  action  then  taken  to  the  common  council  September  13th, 
and  the  report  thereon  by  the  committee  on  ways  and  means,  to  whom 
it  was  referred,  and  the  adoption  of  the  latter  report  by  the  common 
council  September  20th.  Seemingly  it  was  thought  that  further  power 
than  that  theretofore  granted  was  necessary  in  order  to  close  a  contract, 
or  at  least  the  approval  of  the  common  council  was  desired  before  one 
was  closed. 

If,  however,  the  action  of  September  8th  was  not  merely  the  author- 
ization of  a  contract,  as  far  as  the  board  was  concerned,  but  was  the 
entering  into  an  agreement  with  Capt.  Grummond  in  relation  to  the  boat, 
this  does  not  exclude  the  fact  that  it  was  then  understood  that  the  agree- 
ment should  be  reduced  to  writing  and  a  formal  written  contract  entered 
into,  and  that  the  execution  of  such  a  contract  was  then  authorized.  It 
is  most  likely  that  there  was  such  an  understanding.  In  a  matter  of 
such  consequence,  the  terms  of  the  agreement  would  hardly  be  left  to 
the  witness  of  an  informal  entry  and  the  recollection  of  those  present. 
There  is  nothing  in  the  entry  negativing  such  an  understanding.  In 
either  contingency,  therefore,  the  action  of  September  8th  called  for  the 
execution  of  a  formal  written  contract.  And  it  is  open  to  claim  that 
it  called  for  the  execution  of  the  contract  in  suit.  It  is  no  stretch  of  the 
historical  imagination  to  surmise  that  all  concerned  then  knew  that 
Capt.  Grummond  could  not,  by  reason  of  his  membership  in  the  board, 
legally  make  a  contract  with  the  city ;  that  this  feature  of  the  case  was 
the  subject  of  consideration  at  the  meeting  of  September  8th  ;  and  that 
it  was  then  understood  that  Capt.  Grummond  would  sell  the  boat  to  the 
plaintiff,  as  he  did  within  a  week  thereafter,  and  that  the  contract  con- 
templated would  thereafter  be  made  with  plaintiff  and  not  with  him. 
Beyond  doubt,  no  formal  written  contract  was  made  with  Capt.  Grum- 
mond ;  he  sold  his  boat  to  plaintiff ;  and  thereafter  such  a  contract  was 
made  with  the  latter  because  of  this  legal  difficulty,  and  for  the  purpose 
of  obviating  it.  What  more  reasonable  then  than  to  infer  that  all  this 
was  in  pursuance  of  what  was  understood  should  be  done  at  the  meet- 
ing of  September  8th?  Not  otherwise  can  the  execution  of  the  con- 
tract in  suit  be  accounted  for.  It  was  executed  on  behalf  of  the  city  by 
the  president  of  the  board  of  health  and  the  health  officer.  It  was  ex- 
ecuted in  the  city  clerk's  office.  The  city  clerk  attested  it  and  affixed 
the  seal  of  the  city  to  it.  The  corporation  counsel  was  consulted  as  to 
the  manner  of  execution  on  behalf  of  the  city  and  wrote  the  words  in 
the  signature  heretofore  stated. 

Now  how  did  all  this  come  about?  It  calls  for  explanation.  So  far 
as  the  contract  was  executed  on  behalf  of  the  city  by  the  health  officer, 
it  needs  no  other  explanation  than  the  resolution  of  the  common  coun- 
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cil  of  September  2d.  His  action  was  within  the  authority  then  con- 
ferred upon  him,  and  he  needed  no  authorization  on  the  part  of  the 
board  of  heahh,  though  seemingly  according  to  his  testimony,  given 
many  years  after  the  event,  he  did  not  so  understand  the  matter.  But 
how  as  to  the  execution  by  the  president  of  the  board  of  health  ?  To 
justify  it,  authorization  on  the  part  of  that  body  was  essential,  and  such 
authorization  is  not  to  be  found  elsewhere  than  at  the  meeting  of  Sep- 
tember 8th.  And,  according  to  the  testimony  of  the  health  officer,  it 
was  under  that  authority  that  the  contract  was  executed  both  by  the 
president  of  the  board  and  himself.  The  silence  of  the  entry  on  this 
subject  and  an  inability  to  account  therefor  is  not  conclusive  against  this 
position.  Possibly  it  was  thought  that  the  real  nature  of  things  would 
not  be  changed  by  this  procedure,  and  it  was  naively  supposed  that 
the  legal  difficulty  could  thus  readily  be  obviated.  It  may  be  urged  that 
even  on  this  view  of  the  matter  the  contract  in  suit  was  not  within  the 
authorization  of  the  board  at  the  meeting  of  September  8th,  because  it 
is  stated  in  the  entry  that  the  city  was  to  "pay  insurance  on  $12,000," 
whereas 'in  the  contract  it  was  provided  that  the  city  should  keep  the 
boat  insured.  But  it  does  not  follow  necessarily  that  such  is  the  effect 
of  this  difference.  It  may  be  that  the  entry  is  incomplete  in  not  show- 
ing that  the  city  was  to  keep  the  boat  insured.  Its  so  doing  would  not 
be  inconsistent  with  its  paying  the  insurance.  If  it  was  to  keep  the  boat 
insured,  it  had  to  pay  the  insurance.  In  the  report  of  September  13th, 
no  reference  is  made  to  the  matter  of  insurance.  On  the  other  hand, 
immediately  preceding  the  statement  of  the  proposition  as  to  the  boat 
in  question,  which  had  been  accepted,  it  is  stated  that  an  option  had 
been  obtained  on  another  boat  by  which  it  was  to  be  "returned  in  good 
condition,"  from  which  possibly  the  inference  might  have  been  drawn 
that  such  was  a  term  of  that  proposition.  The  contract  in  suit  provided 
that  the  city  was  to  return  the  boat  "in  like  condition  as  when  taken, 
reasonable  use  and  wear  and  tear  excepted."  This,  of  itself,  made  the 
city  responsible  for  the  loss  without  respect  to  the  clause  as  to  insur- 
ance, lliese  considerations  made  it  a  question  for  the  jury  at  least 
whether  or  not  the  execution  of  the  contract  had  not  been  duly  author- 
ized. If  the  fact  that  the  contract  provided  that  the  city  should  keep  the 
boat  insured  rather  than  that  it  should  pay  for  insurance  on  $12,000  re- 
moved the  question  of  authority  from  the  case,  still  it  was  for  the  jury 
to  say  whether  the  city,  by  taking  and  keeping  possession  of  the  boat 
and  paying  the  $5,000,  had  not  waived  this  departure  from  authority 
and  thereby  ratified  the  execution  of  the  contract. 

It  may  be  thought  that  this  view  of  things  affects  the  legality  of  the 
contract  in  that  it  leaves  it  open  to  be  claimed  that  the  contract  in  real- 
ity was  with  Capt.  Grummond  and  only  in  form  with  the  plaintiff.  We 
are  not  disposed  to  say  that  it  does  not,  though  there  was  evidence  tend- 
ing to  show  that  the  plaintiff  gave  full  value  for  the  boat,  and  that  the 
sale  was  genuine  and  not  a  sham.    But  no  such  question  is  before  us. 

[3]  The  defendant  made  a  request  that  the  jury  be  charged  that  if 
Capt.  Grummond  "was  interested  in  this  contract,  either  directly  or  in- 
directly, there  can  be  no  recovery,  because  the  statute  would  make  such 
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a  contract  void,"  and  the  request  was  refused  and  an  exception  taken. 
But  this  ruling  has  not  been  assigned  as  error. 

[4]  Yet  another  ground  is  urged  to  support  the  contention  that  de- 
fendant was  entitled  to  a  directed  verdict  than  want  of  authority  on  the 
part  of  those  who  executed  the  contract  on  behalf  of  the  city  to  so  do. 
It  is  want  of  authority  in  the  common  council  to  confer  authority  on  the 
board  of  health  and  health  officer  to  act  as  they  did  on  behalf  of  the 
city.  Reliance  is  had  on  sections  240  and  241  of  the  charter  of  the  city, 
which  provide  as  follows,  to  wit : 

Section  240 : 

•*No  contract  shall  be  let  or  entered  into  for  the  construction  of  any  public 
work  to  be  done,  or  for  the  purchase  or  furnishing  of  supplies  for  said  city  not 
hereinafter  provided  for,  and  no  such  public  work,  performance,  purchasing 
or  supplying  shall  be  commenced  until  approved  by  the  common  council  and 
untU  the  contract  therefor  has  been  duly  approved  and  confirmed  by  the 
council." 

Section  241 : 

**No  contract  •  •  •  f or  the  purchase  or  furnishing  of  any  material, 
printing  or  supplies  for  said  corporation,  if  the  purchase  of  said  ♦  ♦  ♦  ma- 
terials or  supplies  shall  exceed  $200  shall  be  let  or  entered  into  except  to  and 
with  the  lowest  bidder  with  adequate  security." 

It  is  claimed  that  the  contract  in  suit  is  void  because  it  was  not  duly 
approved  and  confirmed  by  the  council,  and  there  was  no  previous  call- 
ing for  bids.  This  question  was  in  the  case  at  the  former  hearing,  but 
no  mention  is  made  of  it  in  Judge  Severens'  opinion.  It  is  stated  by 
counsel  for  defendant  in  error  that  it  was  then  urged  on  behalf  of  the 
city.  If  so,  no  mention  was  made  of  it,  no  doubt,  "because  it  was 
thought  that  there  was  nothing  in  it.  By  section  178  of  the  charter  of 
the  city  power  is  conferred  on  the  common  council  to  "provide  for 
the  preservation  of  the  general  health  of  the  inhabitants  of  said  city ; 
to  make  regulations  to  secure  the  same ;  to  prevent  the  introduction  or 
spread  of  contagious  disease  or  infectious  disease  and  suppress  disease 
generally ;  and,  if  deemed  necessary,  to  establish  a  board  of  health  and 
prescribe  and  regulate  its  powers  and  duties."  This  provision  is  sweep- 
ing in  its  character.  The  following  cases  coming  from  the  Supreme 
Court  of  Michigan  have  been  cited  by  counsel  for  defendant  in  error 
as  showing  that  a  liberal  construction  has  been  put  iby  that  court  on 
statutory  provisions  relating  to  the  public  health,  to  wit :  Rae  v.  City 
of  Flint,  51  Mich.  527,  16  N.  W.  887;  Elliott  v.  Supervisors,  58  Mich. 
452,  25  N.  W.  461,  55  Am.  Rep.  706;  Wilkinson  v.  Long  Rapids,  74 
Mich.  64,  41  N.  W.  861 ;  Cedar  Creek  Twp.  v.  Supervisors,  135  Mich. 
124,  97  N.  W.  409;  Bishop  v.  Supervisors,  140  Mich.  177,  103  N.  W. 
585;  Thomas  v.  Supervisors,  142  Mich.  319,  105  N.  W.  771.  In  view 
of  them  we  are  of  the  opinion  that  sections  240  and  241  are  not  lim- 
itations upon  section  178,  and  under  the  latter  section  the  common 
council  had  full  power  to  take  the  action  it  did.  Judge  Campbell  in  El- 
liott V.  Supervisors,  said : 

**The  exigency  of  a  pestilence  will  not  wait  for  the  convenience  ot  parties, 
and  measures  must  be  prompt  and  effectuaL" 
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For  these  reasons  we  hold  that  the  assignments  of  error  under  con- 
sideration are  not  well  taken.  The  fact  is  that,  so  far  as  the  question 
of  the  contract  being  the  city's  contract  is  concerned,  the  case  bordered 
very  closely  on  being  one  where  it  would  have  been  proper  to  decide  as 
a  matter  of  law  that  it  was. 

[5]  Of  the  other  assignments  of  error  the  only  one  urged  in  oral 
argument  was  one  complaining  of  the  action  of  the  lower  court  in  over- 
ruling its  motion  to  set  aside  the  general  verdict  and  enter  judgment 
for  defendant  upon  certain  findings.  The  matter  is  to  be  determined 
by  the  common  law  and  not  by  the  state  statute.  McElwee  v.  Metro- 
politan Lumber  Co.,  69  Fed.  302,  319,  16  C.  C.  A.  232.  The  result, 
however,  would  not  be  different  if  it  were  determined  by  the  state 
statute.  The  basis  of  the  motion  was  that  the  special  findings  were  in- 
consistent with  the  general  verdict.  The  special  findings  were  as  fol- 
lows, to  wit: 

"Q.  Did  the  board  of  health  authorize  its  president  and  secretary  to  make 
a  contract  with  U.  Grant  Grummond  for  the  hiring  of  the  boat  Milton  D. 
Ward?  Ans.  We  think  bo,  because  it  was  afterwards  ratified  by  the  controller 
of  the  city  of  Detroit. 

"Q.  Was  an  agreement  on  behalf  of  the  city  for  the  hiring  of  the  boat  made 
with  Capt  Grummond  on  the  8th  day  of  SeptemC^r,  1892?    Ans.  Yes." 

It  is  only  claimed  that  the  second  special  finding  is  inconsistent  with 
the  general  verdict.  But  we  can  see  no  inconsistency  between  the  two. 
Even  if  it  be  assumed  that  the  meaning  of  the  finding  is  that  a  contract 
was  made  with  Capt.  Gnunmond  on  September  8th,  between  which  and 
the  contract  in  suit  there  was  no  connection,  there  is  no  inconsistency. 
The  jury  could  have  so  found,  and  yet  found  that  the  plaintiff  was  en- 
titled to  recover  on  the  ground  that  the  taking  and  keeping  possession 
of  the  boat  and  payment  of  the  hire  were  referable  to  the  contract  in 
suit  and  not  to  the  earlier  contract,  and  that  thereby  the  city  had  rati- 
fied that  contract.  On  the  former  hearing  in  this  court  it  was  held  that 
on  this  assumption  the  city  was  liable  if  it  had  thus  ratified  the  con- 
tract in  suit,  and  that  the  question  whether  it  had  so  done  was  for  the 
jury.  But  such  is  not  necessarily  the  meaning  of  the  finding.  As  here- 
tofore shown,  it  was  open  to  the  jury  to  find  that  there  was  an  agree- 
ment then  made  with  Capt.  Grummond,  and  that  it  was  a  part  of  the 
agreement  that  it  should  be  embodied  in  a  formal  written  contract,  and 
that  such  as  the  contract  in  suit,  in  which  case  there  would  have  been 
a  direct  connection  between  that  agreement  and  that  contract.  This 
assignment  is  not  well  taken. 

The  other  assignments  of  error  have  been  carefully  considered  and 
the  conclusion  reached  that  they  are  not  well  taken.  It  is  not  deemed 
important  to  make  further  reference  to  them. 

Finding  no  error  in  the  proceedings  in  the  lower  court,  the  judgment 
is  affirmed. 
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(216  Fed.  281) 

HICKMAN  V.  SAWYER  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  26,  1914.) 

No.  1190. 

1.  Contracts  (§  93*) — Consent— Mistake. 

One  who  in  the  full  possession  of  all  his  faculties  signs  a  written  or 
printed  contract  without  reading  the  same,  although  having  full  oppor- 
tunity to  do  so,  cannot  impeach  it  by  parol  on  the  ground  that  he  in- 
tended to  sign  something  different. 

*  [Ed.  Note.— For  other  cases,  see  Contracts,  (3ent  Dig.  §§  415-419 ;   Dec. 
Dig.  §  93.*] 

2*  Contracts  (§  321*) — Construction  and  Operation — Remedy  for  Breach. 

When  the  parties  agree  upon  the  remedy"  which  one  of  them  is  to  have 
in  case  of  a  breach  of  the  contract  by  the  other,  that  remedy  is  ex- 
clusive. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {§  1508-1527; 
Dec.  Dig.  §  321.*] 

8.  Saucs  (§  38*) — Validity  of  Contract — Fraud. 

Defendants  and  one  C.  formed  a  partnership  for  the  purpose  of  pur- 
chasing a  stallion;  defendants  being  induced  to  do  so  by  the  joinder  of 
C,  who  was  a  horse  dealer.  Defendants  gave  joint  notes  for  their  share 
of  the  purchase  money,  while  C.  paid  his  share  in  cash,  which,  through  a 
fraudulent  agreement  with  the  agent  of  the  sellers,  was  returned  to 
him.    Held,  that  the  fraud  rendered  the  contract  voidable  by  defendants. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  65-77,  85;  Dec. 
Dig.   §  38.*] 

4.  Bills  and  Notes  (§  525*) — Action — Bona  Fide  Purchaser. 

Evidence  held  to  sustain  the  finding  of  a  jury  that  plaintiff  was  not  a 
bona  fide  purchaser  of  notes  sued  on  from  a  bank  which  purchased  the 
same  from  the  payees,  but  to  Warrant  a  finding  that  he  purchased  as 
agent  of  the  payees,  who  were  indorsers,  which  rendered  the  action  sub- 
ject to  the  defense  of  fraud  in  the  inception  of  the  notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {§  1832- 
1839;   Dec.  Dig.  §  525.*] 

5.  Sales  (§  360*) — ^Actions  for  Price — Defense  of  Fraud. 

In  an  action  on  notes  given  for  the  purchase  price  of  a  stallion  which 
was  retained  and  sold  by  defendants,  although  a  successful  defense  was 
made  against  the  notes  on  the  ground  that  the  sale  was  induced  by  fraud, 
plaintiff  was  entitled  to  recover  the  value  of  the  horse. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1060-1062;  Dec. 
Dig.  §  360.*] 

Pritchard,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina,  at  Raleigh ;  Henry  G.  Conner,  Judge. 

Action  at  law  by  Charles  W.  Hickman  against  D.  C.  Sawyer,  John 
E.  Parrisher,  J.  W.  Cahoon,  Charles  Roughton,  H.  T.  Davenport,  L.  S. 
Spruill,  and  others.  Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

De  Witt  C.  Wilson,  of  La  Fayette,  Ind.,  and  I.  M.  Meekins,  of 
Elizabeth  City,  N.  C.  (Wilson  &  Quinn,  of  La  Fayette,  Ind.,  on  the 
brief),  for  plaintiff  in  error. 

W.  M.  Bond,  of  Edenton,  N.  C,  and  E.  F.  Aydlett,  of  Elizabeth 
City,  N.  C,  for  defendants  in  error. 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Before  FRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 
District  Judge. 

WOODS,  Circuit  Judge.  The  controversy  arises  out  of  a  contract 
made  April  14,  1908,  for  the  sale  of  a  stallion  by  J.  Crouch  &  Son, 
an  Indiana  partnership,  to  the  defendants,  citizens  of  North  Carolina, 
under  the  name  of  the  Columbia  German  Coach  Horse  Company.  The 
contract  of  sale  contained  a  guaranty  on  the  part  of  the  sellers  that 
the  stallion  would  be  a  ^'satisfactory  sure  breeder"  provided  he  should 
be  kept  in  sound  and  healthy  condition  and  should  have  proper  care 
and  exercise;  and  it  was  stipulated  by  the  sellers: 

"If  the  said  stallion  should  fail  to  be  a  satisfactory  sure  breeder  with  the 
above  treatment,  then  same  shall  be  returned  to  us  at  La  Fayette,  Indiana, 
in  as  sound  and  healthy  condition  as  he  now  is  and  in  as  good  flesh  by  June 
1,  1909,  and  we  agree  thereupon  to  take  the  said  stallion  back  and  to  give  the 
said  company  another  stalUon  In  his  place." 

The  contract  on  the  part  of  the  buyers  recited  the  necessity  of  im- 
proving the  stock  of  the  country,  and  contamed  an  agreement  by  the 
defendants  as  subscribers  to  the  association  to  take  shares  aggregating 
$3,000,  each  of  the  par  value  of  $300,  and  when  all  the  shares  were 
sold  to  give  their  three  joint  notes  to  J.  Crouch  &  Son  for  $1,000  each, 
payable  November  1,  1909,  November  1,  1910,  and  November  1,  1911, 
with  interest  at  the  rate  of  6  per  cent  The  notes  were  given  April 
13,  1908;  and  after  they  fell  due  this  action  on  them  was  brought  De- 
cember 12,  1911,  by  the  plaintiff,  Hickman,  claiming  to  be  an  indorsee 
and  holder  for  value  without  notice.  After  the  testimony  was  taken 
the  District  Judge  submitted  to  the  jury  the  following  issues,  to  which 
the  jury  responded  as  indicated : 

"1.  Was  the  execution  by  D.  C.  Sawyer,  L.  S.  Spruill,  J.  G.  Brickhouse, 
W.  M.  Brickhouse,  Charles  Rough  ton,  H.  H.  Phelps,  W.  R.  Spruill,  H.  T. 
Davenport,  and  J.  W.  Gaboon  of  the  notes  sued  upon  procured  by  fraud  and 
misrepresentation  as  alleged?    Ans.  Yes, 

"2.  Was  the  execution  by  defendants  J.  R.  Parrisher,  Benjamin  Spruill,  W, 
F.  Owens,  W.  C.  Alexander,  and  E.  P.  Gaboon  of  the  notes  sued  upon  pro- 
cured by  fraud  and  misrepresentation  as  alleged?    Ans.  Yes. 

"3.  Was  the  Merchants*  National  Bank  an  innocent  purchaser  before  ma- 
turity for  value  and  without  notice  of  Exhibits  A  and  B?    Ans.  Yes. 

**4.  Is  the  plaintiff,  Hickman,  a  purchaser  for  value  of  the  notes  marked 
Exhibits  A  and  B?    Ans.  No. 

"5.  Was  plaintiff,  Hickman,  an  innocent  purchaser  for  value  and  without 
notice  of  the  note  marked  Exhibit  C?    Ans.  No. 

"6.  What  amount.  If  anything,  is  due  the  plaintiff  by  defendants  on  the 
notes  sued  on?    Ans. " 

Upon  these  findings  the  District  Judge  entered  judgment  for  the  de- 
fendants. It  is  unnecessary  to  set  out  the  assignments  of  error  in  de- 
tail, as  the  case  turns  on  the  question  whether  the  District  Judge  should 
have  directed  a  verdict  for  the  plaintiff  instead  of  submitting  issues 
to  the  jury,  and  whether  he  should  have  given  judgment  for  the  plain- 
tiff on  the  findings  of  the  jury,  or  should  have  granted  a  new  trial. 

[1]  1.  Laying  aside  for  the  moment  the  claim  of  the  plaintiff  that 
he  is  a  purchaser  for  value  without  notice,  we  consider  whether  there 
was  any  evidence  of  fraud  upon  the  part  of  J.  Crouch  &  Son  in  the 
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contract  of  sale  and  the  taking  of  the  notes.  Some  of  the  defendants 
testified  that  McLean,  who  was  the  agent  of  Crouch  &  Son  in  the 
transaction,  read  the  notes  to  them  as  if  each  maker  would  be  liable 
only  to  the  extent  of  the  par  value  of  the  stock  subscribed  by  him,  and 
also  indicated  in  the  reading  that  Combs,  who  was  a  horse  dealer  in 
Columbia,  had  signed  the  notes  and  become  liable  along  with  the  oth- 
ers ;  and  Spruill,  one  of  the  defendants,  testified  that  he  could  not  write 
nor  read  writing,  though  he  signed  the  notes  with  his  own  hand.  There 
was  no  evidence  that  McLean  knew  that  Spruill  could  not  read  writing, 
nor  does  it  appear  that  the  notes  and  contract  were  written  and  not 
printed.  The  defendants  had  abundant  opportunity  to  examine  the 
papers,  and  it  was  their  duty  to  do  so.  A  court  cannot  grant  relief  to 
one  who  in  the  full  possession  of  all  his  faculties  signs  a  written  or 
printed  contract,  on  the  ground  that  he  carelessly  failed  to  even  read 
the  paper  or  make  any  examination  of  it,  depending  upon  the  state- 
ments of  someone  else  as  to  its  contents. 

It  is  true  that  relief  has  been  granted  when  persons  exercising  rea- 
sonable diligence  have  been  mislead  into  signing  a  paper  which  had  been 
cunningly  substituted  for  the  contract  they  intended  to  sign.  But  this 
is  not  a  case  of  that  sort.  Having  every  opportunity  of  seeing  and  read- 
ing the  papers,  the  defendants  signed  without  reading  them,  and  they 
cannot  now  be  allowed  to  say  by  parol  that  they  intended  to  sign  some- 
thing different,  and  thus  impeach  their  written  contract.  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203;  Bellinger  v.  Gillespie,  118  N. 
C.  737,  24  S.  E.  538;  Boyden  v.  Clarke,  109  N.  C.  669,  14  S.  E.  52. 

[2]  2.  If  the  proof  of  the  failure  of  the  horse  to  come  up  to  the 
guaranty  as  a  satisfactory  and  sure  breeder  stood  alone,  it  would  not 
be  sufficient  to  protect  the  defendants  against  their  contract  of  pur- 
chase, because  they  specially  agreed  that  if  the  guaranty  should  fail 
they  would  take  another  stallion  from  the  sellers  in  place  of  the  one 
purchased.  And  it  appears  that  after  discovery  of  the  failure  of  the 
guaranty  they  elected  to  keep  the  horse  without  claiming  another,  and 
finally  sold  him  for  their  own  benefit.  It  is  well  established  that,  when 
the  parties  agree  upon  the  remedy  which  one  of  them  is  to  have  in 
case  of  a  breach  of  the  contract  by  the  other,  that  remedy  is  exclusive. 
This  rule  was  applied  in  the  following  cases  similar  to  this :  Walters 
v.  Akers  (Ky.)  101  S.  W.  1179;  Oltmanns  v.  Poland  (Tex.  Civ.  App.) 
142  S.  W.  653;  Nave  v.  Powell,  52  Ind.  App.  496,  96  N.  E.  395; 
Crouch  V.  Leake  (Ark.)  157  S;  W.  390;  Sturtevant  Mill  Co.  v.  Kingland 
Brick  Co.,  74  N.  J.  Law,  492,  70  Atl.  732;  Bomberger,  Wright  &  Co. 
V.  Griener,  18  Iowa,  477;  Chas.  Hackley  Co.  v.  Kennedy,  152  N.  C. 
196,  67  S.  E.  488;  Ancrum  v.  Camden  Water,  etc.,  Co.,  82  S.  C.  284, 
64  S.  E.  151,  21  L.  R.  A.  (N.  S.)  1029. 

It  is  true  that  the  remedy  in  this  case  is  inadequate  almost  to  the 
point  of  absurdity,  since  there  was  no  stipulation  whatever  as  to  the 
quality  of  the  other  stallion  that  was  to  be  given  in  exchange.  But  a 
court  cannot  on  the  ground  of  improvidence  substitute  other  remedies 
for  that  which  the  party  himself  has  contracted  to  accept. 

[3]  3.  But  the  failure  of  consideration  does  not  stand  alone.  The 
deception  in  the  procurement  of  the  contract  which  we  now  point  out, 
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and  which  was  relied  on  by  defendants,  not  only  vitiates  the  contract 
in  its  inception,  but  projects  itself  into  the  entire  transaction,  attach- 
ing itself  to  the  failure  of  consideration  and  magnifying  it  into  evidence 
of  fraud.  The  evidence  is  clear  and  undisputed  that  the  defendants 
went  into  the  purchase  because  of  their  faith  in  Combs  as  a  dealer  in 
horses  and  their  reliance  on  the  representation  of  McLean,  the  agent 
of  the  seller,  and  of  Combs  himself  that  he  was  joining  in  the  purchase 
and  incurring  a  common  pecuniary  risk.  In  order  to  deceive  the  de- 
fendants into  the  belief  that  Combs  had  faith  in  the  enterprise  and 
had  joined  in  the  venture,  and  that  he  would  be  stimulated  to  make 
the  business  a  success,  McLean  and  Combs  not  only  led  the  defend- 
ants into  that  belief  by  false  oral  statements,  but,  to  make  sure  of  the 
deception,  resorted  to  this  artful  trick :  Combs  gave  his  check  for  $300 
as  if  in  payment  of  his  share  of  the  purchase  money  of  the  horse ;  Mc- 
Lean had  the  check  cashed  and  then  paid  the  money  back  to  Combs 
after  entering  a  credit  of  $100  on  each  note  as  if  Combs  had  made  that 
payment  on  it.  Fraud  has  assumed  no  more  odious  form  than  this. 
The  bargain  between  McLean  and  Combs  was  not  only  corrupt,  but 
was  a  breach  of  trust  on  the  part  of  Combs  participated  in  by  the  sellers 
ot  the  horse.  Combs  had  entered  into  a  partnership  with  the  defend- 
ants, thus  assuming  to  them  a  trust  relation  which  required  on  his  part 
the  utmost  good  faith  and  disinterested  effort  for  the  common  good; 
and  he  was  corrupted  by  the  agent  proposing  to  sell  to  the  association 
to  act  in  the  sellers'  interest  by  inducing  the  association  to  make  the 
purchase.  For  such  a  nefarious  bargain  between  the  seller  and  one 
pretending  to  act  in  association  with  the  buyers,  the  buyers  may  avoid 
the  entire  contract.  The  authorities  on  this  subject  are  so  nimierous 
that  only  a  few  are  cited.  Empire  State  Ins.  Co.  v.  American  Central 
Ins.  Co.,  138  N.  Y.  446,  34  N.  E.  200;  Truslow  v.  Parkersburg,  etc.,  R. 
Co.,  61  W.  Va.  628,  57  S.  E.  51 ;  De  Buesche  v.  Alt,  L.  R.  8  Chan. 
Div.  315;  Emmons  v.  Alvord,  177  Mass.  466,  59  N.  E.  126;  31  Cyc. 
1572. 

It  is  true  that  if  the  buyer  would  rescind  he  must  return  the  article 
purchased  as  soon  as  the  fraud  is  discovered,  but  if  the  article  has  been 
disposed  of,  or  for  any  other  reason  the  return  has  become  impossible 
before  discovery  of  the  fraud,  the  buyer  may  sue  for  damages  for 
the  imposition  or  may  set  them  up  as  a  counterclaim  in  an  action 
brought  by  the  seller  for  the  purchase  money.  The  usual  measure  of 
damages  in  such  case  would  be  the  difference  between  the  real  value 
of  the  article  purchased  and  the  purchase  price.  May  v.  Loomis,  140 
N.  C.  350,  52  S.  E.  728;  35  Cyc.  149. 

In  this  case  there  was  no  proof  whatever  that  the  defendants  knew 
of  the  corrupt  bargain  between  Combs  and  McLean  until  after  they  had 
disposed  of  the  horse,  and  hence  had  this  been  a  suit  on  the  notes 
brought  by  Crouch  &  Son  the  recovery  could  not  exceed  the  real  value 
of  the  horse  sold. 

This  conclusion  as  to  the  rights  of  the  defendants  as  against  Crouch 
&  Son  is  not  affected  by  the  terms  of  the  guaranty  providing  that  in 
case  the  horse  should  not  turn  out  as  represented  the  purchasers  should 
return  him  and  take  another  in  its  place.    For  this  stipulation  for  the 
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acceptance  of  another  horse  related  only  to  the  failure  of  consideration ; 
it  had  no  relation  to  fraud  in  the  inception  of  the  contract  and  provided 
no  remedy  for  it.  Indeed,  as  between  the  parties  the  written  guaranty 
along  with  every  other  incident  of  the  contract  of  sale  was  vitiated  by 
the  fraud. 

[4]  4.  We  consider  next  whether  there  was  such  a  preponderance 
of  evidence  that  the  plaintiff  was  a  bona  fide  purchaser  for  value  with- 
out notice  before  maturity  of  the  third  note  indorsed  by  Crouch  & 
Son  to  him,  that  the  District  Judge  should  have  so  held  without  sub- 
mitting the  issue  to  a  jury.  In  North  Carolina  when  a  negotiable 
instruipent  has  been  obtained  by  fraud,  the  law  lays  the  burden  on 
the  holder  to  prove  by  a  preponderance  of  the  evidence  that  it  was 
indorsed  to  him  for  value,  in  good  faith,  before  maturity.  Third  Na- 
tional Bank  v.  Exum,  163  N.  C.  199,  79  S.  E.  498;  American  Na- 
tional Bank  v.  Fountain,  148  N.  C.  590,  62  S.  E.  738.  In  this  in- 
stance, the  plaintiff  testified  that  the  last  note  maturing  on  Novem- 
ber 1,  1911,  was  so  indorsed  to  him.  But  this  is  utterly  inconsistent 
with  the  fact  that,  a  year  and  a  half  before  he  acquired  this  note,  he 
had  sued  on  the  note  which  matured  November  1,  1909,  which  had 
been  transferred  to  him  by  th^  bank,  and  the  defense  of  fraud  in 
procuring  its  execution  had  been  set  up.  As  both  notes  related  to 
the  same  transaction,  it  is  obvious  that  the  defense  of  fraud  set  up 
to  the  first  note  furnished  good  reason  to  submit  to  the  jury  the  issue 
of  notice  to  the  plaintiff  of  fraud  in  procuring  the  execution  of  the 
third  note,  and  that  their  finding  on  that  issue  is  well  supported. 

5.  There  is  more  difficulty  as  to  the  issue  submitted  whether  the 
plaintiff,  Hickman,  was  a  ''purchaser  for  value"  of  the  two  notes 
which  had  been  previously  indorsed  to  the  American  National  Bank ; 
the  fact  being,  as  found  by  the  jury,  that  the  bank  was  an  innocent 
purchaser  of  the  notes  before  maturity.  If  after  maturity  Hickman 
purchased  from  the  bank,  the  innocent  holder,  he  would  be  entitled 
to  recover,  although  at  the  time  of  his  purchase  he  had  notice  of  the 
vice  in  the  original  transaction.  This  is  on  the  principle  that  want 
of  notice  to  the  first  indorsee  confers  upon  him  the  right  to  collect 
or  transfer  the  instrument,  and  with  the  transfer  goes  the  first  in- 
dorsee's own  right  of  action.  If  this  were  not  so,  the  value  of  ne- 
gotiable instruments  in  the  hands  of  bona  fide  indorsees  before  ma- 
turity would  be  impaired.  Montclair  v.  Ramsdell,  107  U.  S.  159,  2 
Sup.  Ct.  391,  27  L.  Ed.  431 ;  Aragon  Coffee  Co.  v.  Rogers,  105  Va. 
51,  52  S.  E.  843,  8  Ann.  Cas.  623;  Kost  v.  Bender,  25  Mich.  515; 
Glenn  y.  Farmers'  Bank  of  N.  C,  70  N.  C.  191 ;  7  Cyc.  938.  Nor 
would  it  make  any  difference  if  the  innocent  purchaser  chose  to 
transfer  the  instrument  for  a  nominal  consideration,  all  his  rights 
would  nevertheless  go  to  his  assignees.  If  therefore  Hickman  him- 
self was  really  the  purchaser  from  the  bank,  the  inquiry  whether  he 
paid  value  was  entirely  immaterial. 

The  real  question  made  by  the  evidence  was  not  whether  there  was 
a  formal  transfer  by  the  bank  to  the  plaintiff  for  value  received  from 
him  therefor,  but  whether  in  that  transaction  the  plaintiff  was  repre- 
senting himself  or  Crouch  &  Son.    The  testimony  of  the  officers  of 
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the  bank  supports  that  of  the  plaintiff  that  he  paid  the  money,  and 
that  the  bank  transferred  the  notes  in  consideration  of  the  payment. 
As  the  bank  had  paid  full  value  for  the  notes,  it  is  inconceivable  that 
it  would  have  assigned  them  without  value.  There  is  no  doubt  that, 
if  the  plaintiff  was  the  assignee  at  all,  he  was  an  assignee  for  value. 
The  evidence  leaves  no  room  for  controversy  on  that  point.  Hence 
it  could  make  no  difference  that  the  fourth  issue  submitted  presented 
the  inquiry  whether  Hickman  was  a  purchaser  for  value,  for  the  real 
question  was  not  as  to  the  payment  of  value  but  whether  he  was  him- 
self a  purchaser  at  all.  The  form  of  the  inquiry  might  have  been 
more  definite  in  asking  directly  whether  Hickman  purchased  and  paid 
the  money  for  himself  or  as  the  representative  of  Crouch  &  Son; 
but  the  inquiry  whether  Hickman  was  a  purchaser  opened  and  in- 
cluded the  issue  whether  he  represented  himself  or  Crouch  &  Son, 
and  that  is  the  crucial  question  which  the  jury  answered  against  the 
plaintiff  in  their  response  to  the  fourth  issue. 

Hickman  testified  that  he  had  never  been  in  North  Carolina,  and 
knew  nothing  of  the  responsibility  of  the  makers  of  the  note;  that 
he  could  not  remember  how  he  found  out  that  the  bank  had  these 
overdue  papers;  and  that  under  these  circumstances  he  bought  the 
notes  as  an  investment,  intending  to  incur  the  expense  of  suit,  al- 
though the  notes  made  no  provision  for  attorney's  fees.  But  what  is 
still  more  significant,  he  testified  that  he  had  never  made  any  demand 
on  Crouch  &  Son,  and  that  the  law  of  Indiana  required  him  to  ex- 
haust the  makers  before  making  demand  on  the  indorsers;  that  he 
had  never  mentioned  the  notes  to  Crouch  &  Son,  and  had  never  noti- 
fied them  of  nonpayment;  and  that  he  had  no  understanding  with 
Crouch  &  Son  to  reimburse  him  for  expenses.  It  is  significant,  too, 
that  no  witness,  not  even  a  member  of  the  firm  of  Crouch  &  Son, 
testified  in  support  of  this  extraordinary  story. 

The  extreme  improbability  of  this  statement  is  strong  evidence 
against  it.  The  inference  that  Hickman  was  acting  for  Crouch  & 
Son  was,  under  the  circumstances,  a  fair  and  reasonable  inference  for 
the  jury  to  draw.  Looking  backward  to  the  beginning  of  the  trans- 
action, the  inference  of  duplicity  and  false  pretense  as  to  the  owner- 
ship of  the  notes  is  greatly  strengthened  by  the  undisputed  duplicity 
of  Crouch  &  Son  when  they  corrupted  Combs,  the  pretended  associ- 
ate of  the  defendants.  Crouch  &  Son  were  bound  to  take  up  the  notes 
when  they  were  dishonored,  and  it  would  be  disregarding  the  obvi- 
ous to  say  the  evidence  does  not  warrant  the  conclusion  that  the  plain- 
tiff paid  the  bank  at  their  instance  and  as  their  agent.  It  is  incredi- 
ble that  the  plaintiff  or  any  other  reasonable  man  with  no  inducement 
but  investment  would  have  taken  up  the  notes  for  himself  or  any 
one  else  but  Crouch  &  Son,  the  indorsers.  If  Hickman  did  purchase 
the  notes  for  Crouch  &  Son,  as  is  implied  by  the  finding  of  the  jury, 
then  they  are  the  beneficial  owners  of  the  notes  and  against  them  and 
Hickman,  their  representative,  the  defense  of  fraud  must  prevail.  We 
conclude  that  there  was  no  error  in  refusing  to  direct  a  verdict  and 
that  the  answers  to  all  the  issues  submitted  to  the  jury  were  well  sup- 
ported by  the  evidence. 
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[5]  Nevertheless,  the  judgment  of  the  District  Court  in  favor  of 
the  defendants  cannot  stand,  because  under  the  evidence  offered  the 
plaintiff  was  without  doubt  entitled  to  recover  the  value  of  the  horse. 
It  is  true  that  the  answer  sets  up  the  expense  of  maintaining  the  horse 
as  a  loss  to  the  defendants  because  of  the  seller's  fraud ;  and  men- 
tion is  made  of  this  claim  in  the  argument;,  but  no  evidence  was  of- 
fered at  the  trial  in  support  of  it.  It  may  be  if  there  had  been  evi- 
dence on  the  point  that  it  would  have  been  the  duty  of  the  District 
Judge  to  submit  an  issue  of  the  amount  of  this  expense,  and  whether 
the  seller's  fraud  caused  the  useless  expense,  under  the  principle  laid 
down  by  the  United  States  Supreme  Court  in  Sigafus  v.  Porter,  179 
U.  S.  116,  21  Sup.  Ct  34,  45  L.  Ed.  113.  But  as  that  question  is 
not  before  us,  we  express  no  opinion  upon  it. 

As  against  Crouch  &  Son,  the  plaintiff  is  the  legal  owner  and  holder 
of  the  notes;  as  against  the  defendants,  he  stands  in  the  shoes  of 
Crouch  &  Son  and  is  entitled  to  recover  just  what  they  would  be  en- 
titled to  recover  had  they  sued  on  the  notes.  2  Daniel  on  Neg.  Ins.  § 
1192;  note  to  Stewart  v.  Price,  64  L.  R.  A.  599;  30  Cyc.  78. 

For  this  reason  the  judgment  must  be  reversed  and  the  cause  re- 
manded to  the  District  Court  for  a  new  trial  of  an  issue  as  to  the  real 
value  of  the  horse,  and  of  any  other  relevant  issue  made  by  the  plead- 
ings upon  which  evidence  may  be  offered  and  which  has  not  already 
been  determined  by  the  findings  on  the  first  trial. 

Reversed. 

PRITCHARD,  Circuit  Judge  (dissenting).  It  is  with  reluctance 
that  I  dissent  from  some  of  the  conclusions  of  the  court  in  this  in- 
stance. 

The  principal  allegation  in  the  plaintiff's  complaint  is  to  the  effect 
that  these  defendants  were  induced  to  sign  the  notes  in  question  by 
the  false  and  fraudulent  representations  of  Combs  and  McLean,  as 
to  the  extent  of  liability  they  would  incur  by  signing  the  same.  In 
other  words,  this  appears  to  have  been  the  main  defense  relied  upon 
by  the  defendants  in  the  court  below;  the  two  first  issues  being  as 
to  whether  the  execution  by  the  defendants  of  the  notes  sued  upon 
was  procured  by  fraud  and  misrepresentation,  both  of  which  were 
found  in  favor  of  the  defendants.  However,  I  heartily  concur  in  the 
conclusion  reached  in  the  leading  opinion  as  to  this  contention,  which 
is  to  the  effect  that: 

"Having  every  opportunity  of  seeing  and  reading  the  papers,  the  defend- 
ants signed  without  reading  them,  and  they  cannot  now  be  allowed  to  say 
by  parol  that  they  intended  to  sign  something  different,  and  thus  Impeach 
their  written  contract" 

Such  being  the  case,  can  the  defendants,  in  view  of  the  facts,  avail 
themselves  of  the  further  plea  that  they  were  induced  to  execute  the 
notes  in  question  by  reason  of  the  false  and  fraudulent  representa- 
tions of  McLean  acting  as  the  agent  of  J.  Crouch  &  Son  in  the  sale 
of  the  horse?  In  other  words,  inasmuch  as  the  defendants  retained 
the  horse  and  did  not  rescind  the  contract,  are  they  not  estopped  thereby 
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from  setting  up  the  alleged  fraudulent  conduct  of  Crouch  &  Son's 
agent  as  a  defense  to  this  action? 

Crouch  &  Son  delivered  the  horse  in  pursuance  of  their  agreement, 
and  the  purchasers  received,  retained  possession  of,  and  sold  the  same 
for  a  valuable  consideration  which  they  retained,  and  now  seek  to 
repudiate  the  liability  which  they  assumed  when  they  signed  the  notes. 
They  could  have  rescinded  the  contract  when  they  discovered  that  the 
horse  was  not  as  represented,  but  this  they  failed  to  do. 

It  is  well  settled  that,  where  one  seeks  to  avoid  liability  under  a 
contract  on  account  of  fraud,  he  must  do  so  by  rescinding  the  same 
at  the  earliest  possible  moment  after  the  fraud  is  discovered.  In  this 
instance  the  defendants  in  their  answer  admit  that  they  did  not  re- 
turn the  horse  as  required  by  the  express  provisions  of  the  warranty. 

As  said  by  the  Supreme  Court  in  Shappiro  v.  Goldberg,  192  U.  S. 
232,  24  Sup.  Ct.  259,  48  L.  Ed.  419: 

"It  is  well  settled  by  repeated  decisions  of  this  court  that,  where  a  party 
desires  to  rescind  upon  the  ground  of  misrepresentation  or  fraud,  he  must, 
upon  the  discovery  of  the  fraud,  announce  his  purpose  and  adhere  to  it.  If 
he  continues  to  treat  the  property  as  his  own,  the  right  of  rescission  is  gone, 
and  the  party  will  be  held  bound  by  the  contract  ♦  ♦  ♦  If  he  choose  the 
latter  remedy  (to  rescind),  he  must  act  promptly — 'announce  his  purpose  and 
adhere  to  it,*  and  not  by  acts  of  ownership  continue  to  assert  right  and  ti- 
tle over  the  property  as  though  it  belonged  to  him."  \ 

The  same  rule  is  announced  in  the  following  cases :  Hill  v.  Railroad 
Co.,  143  N.  C.  539,  55  S.  E.  854,  9  L.  R.  A.  (N.  S.)  606;  Clements 
V.  Insurance  Co.,  155  N.  C.  57,  70  S.  E.  1076;  Masson  v.  Bovet,  1 
Denio  (N.  Y.)  69,  43  Am.  Dec.  653;  Richardson  v.  Lowe,  149  Fed. 
625,  79  C.  C.  A.  317. 

It  should  be  borne  in  mind  that  at  the  time  the  notes  in  question 
were  signed  J.  Crouch  &  Son  executed  a  guaranty  in  the  following 
language : 

"Nashville,  Tenn.,  April  14,  1908. 
"Guaranty  on  the  German  imported  Coach  Stallion,  Stepper  No.  4327. 

"We  have  this  day  sold  the  imported  German  Coach  Stallion  named  Stepper, 
No.  4327,  to  the  Columbia  German  Coach  Horse  Company,  Columbia,  N.  C 
and  we  guarantee  the  said  stallion  to  be  a  satisfactory  sure  breeder,  provided 
the  said  stallion  keeps  in  as  sound  and  healthy  condition  as  he  now  is  and 
has  proper  care  and  exercise.  If  the  said  stallion  should  fail  to  be  a  satis- 
factory sure  breeder  with  the  above  treatment,  then  same  shaU  be  returned 
to  us  at  Lafayette,  Indiana,  in  as  sound  and  healthy  condition  as  he  now  is 
and  in  as  good  flesh  by  June  1st,  1909,  and  we  agree  thereupon  to  take  the 
said  stallion  back  and  to  give  the  said  company  another  in  his  place. 

"J.  Crouch  &  Son, 
"Columbia  German  Coach  Horse  Ca 

"Accepted:    S.  M.  Combs,  Sect 

"Duplicate." 

This  warranty  or  agreement  was  as  much  a  part  of  the  contract 
between  the  parties  as  the  notes,  and  must  be  construed  in  connection 
therewith  in  order  to  determine  what  relief  the  defendants  were  to 
have  in  the  event  the  horse  should  prove  to  be  worthless.  This  agree- 
ment clearly  expressed  the  terms  of  the  contract  in  which  there  is 
provided  a  remedy  in  case  there  should  be  a  breach  of  the  same. 


Digitized  by 


Google 


HICKMAN  V    SAWTEB  433 

There  being  no  other  provision  contained  therein  by  which  the  de- 
fendants could  be  compensated  should  the  horse  prove  to  be  unfit  for 
the  purpose  for  which  he  was  purchased,  the  remedy  thus  afforded 
was  exclusive. 

A  warranty  somewhat  similar  to  the  one  in  this  case  was  passed 
upon  in  the  case  of  Walters  v.  Akers  (Ky.)  101  S.  W.  1179.  The 
court  in  that  case,  among  other  things,  said : 

"There  was  no  mistake  or  fraud  in  the  written  contract  of  warranty  en- 
tered Into  between  Vannort  and  Crouch  &  Son,  and  this  writing  contained  the 
entire  contract  between  them,  and  by  its  terms  each  of  the  parties  to  it  must 
abide.     ♦     ♦    • 

"Contracts  containing  provisions  similar  to  this  have  been  before  this  court 
in  a  number  of  cases,  and  it  has  uniformly  been  ruled  that,  when  the  parties 
to  a  contract  agree  upon  the  remedies  that  accrue  for  a  breach  of  it,  these 
remedies  constitute  the  only  relief  in  this  particular  that  the  purchaser  has, 
and  he  must  look  to  his  contract  and  be  governed  by  its  stipulations." 

Also  in  the  case  of  Oltmanns  Bros.  v.  Poland,  142  S.  W.  653,  the 
Texas  Court  of  Appeals  in  discussing  this  phase  of  the  question  said : 

"2.  The  gist  of  this  case  Is  the  proper  construction  of  the  warranty  given 
by  Oltmanns  Bros.,  and  appeUee's  rights  thereunder,  as  shown  by  the  un- 
disputed facts  of  this  case.  It  is  a  rule  of  the  common  law  in  the  sale  of 
chattels  that  a  sound  price  warrants  a  sound  article;  and  where  a  purchase 
is  made  without  any  special  warranty,  if  the  article  proves  unfit  for  the  pur- 
pose for  which  it  was  sold,  the  purchaser  may  return  the  same  and  demand 
a  return  of  the  purchase  money,  or  he  may  keep  the  article  and  recover  as 
damages  the  difference  between  the  value  of  the  article  as  represented  by  the 
implied  warranty  and  its  real  value.  If  he  seeks  a  rescission  of  the  contract, 
he  must  return  the  article  purchased.  Stewart  v.  R.  R.  Co.,  62  Tex.  248,  249 ; 
Milligan  v.  Ewing,  64  Tex.  260;  Coddington  v.  Wells,  59  Tex.  50.  But  in 
the  sale  of  personal  property,  as  in  all  other  transactions,  the  seller  has  a 
right  to  define  his  liability  by  a  special  warranty,  and  provide  for  the  meas- 
ure of  damages  or  the  manner  of  fulfilling  his  warranty.  This  was  done  in 
this  case  by  Oltmanns  Bros.  The  guaranty  provides  that,  *if  the  said  stalUon 
fails  to  be  a  satisfactory  and  sure  breeder,  with  the  above  treatment,  we 
agree  to  take  the  said  stallion  back  and  give  to  said  company  another  ♦  •  • 
at  our  barns  in  as  sound  and  healthy  condition  as  he  now  is,  by  April  1. 
1908.' " 

Also  in  the  case  of  Crouch  &  Son  v.  Leake  et  al.,  157  S.  W.  page 
390,  the  Supreme  Court  of  Arkansas,  in  passing  upon  a  warranty 
almost  identical  with  the  one  now  under  consideration,  among  other 
things,  said: 

**The  written  contract  expressed  the  terms  of  the  warranty  and  provided 
the  remedy  that  should  accrue  from  a  breach  of  it,  which  was  exclusive  of 
any  other  mode  of  compensation  and  afforded  the  only  relief  to  which  they 
were  entitled.  Not  having  complied  with  the  said  condition  on  their  part,  nor 
shown  a  waiver  thereof  on  the  part  of  appellants,  they  will  be  held  to  have 
accepted  the  stallion  as  in  all  respects  complying  with  the  warranty  and  are 
bound  to  the  payment  of  the  balance  due  on  the  note  for  the  purchase  money. 
Hightsmith  v.  Hammonds,  99  Ark.  400  [138  S.  W.  635].  See,  also,  Walters  v. 
Akers  (Ky.)  101  S.  W.  1179;  Wilson  v.  Nichols  &  Shepperd  CJo.  [139  Ky.  506] 
97  S.  W.  la" 

It  is  held  by  a  majority  of  the  court  in  this  instance  that  the  decep- 
tion practiced  by  Combs  in  the  procurement  of  the  contract  projects 
itself  into  the  entire  transaction,  "attaching  itself  to  the  failure  of 
consideration,  and  magnifying  it  into  evidence  of  fraud;    that  the 
132  C.C.A.— 28 
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evidence  is  clear  and  undisputed ;  that  the  defendants  went  into  the 
purchase  because  of  their  faith  in  Combs  as  a  dealer  in  horses,  and 
their  reliance  on  the  representations  of  McLean,  the  agent  of  the  sell- 
ers, and  of  Combs  himself  that  he  was  joining  in  the  purchase  and 
incurring  a  common  pecuniary  risk." 

While  the  conduct  of  Combs  in  entering  into  a  secret  agreement 
with  McLean  was  not  in  the  least  commendable,  we  think  that  when 
all  the  circumstances  of  this  case  are  considered  it  cannot  be  reason- 
ably contended  that  he  said  or  did  anything  calculated  in  the  slightest 
degree  to  mislead  the  defendants  as  to  the  character  of  the  horse  they 
were  about  to  purchase.  The  injury  these  defendants  sustained  was 
due  to  the  fact  that  the  horse  did  not  prove  to  be  "a  satisfactory  sure 
breeder,"  as  represented  by  J.  Crouch  &  Son  in  the  written  guaranty 
that  was  delivered  to  the  defendants  at  the  time  the  notes  in  question 
were  signed. 

The  fact  that  Combs  was  willing  to  take  a  one-tenth  interest  in  the 
horse  in  consideration  of  any  services  he  might  render  is  in  itself 
sufficient  to  repel  the  presumption  that  he  had  any  knowledge  of  the 
fact  that  the  horse  was  not  in  all  respects  as  represented  by  J.  Crouch 
&  Son. 

There  is  nothing  in  the  record  to  show  that  these  defendants  were, 
by  the  false  and  fraudulent  representations  of  Combs,  precluded  from 
making  such  inquiries  as  may  have  been  necessary  to  ascertain  the 
truth  as  to  the  qualities  of  the  horse. 

The  court  below  submitted  an  issue  as  to  whether  the  Merchants' 
National  Bank  was  an  innocent  purchaser  before  maturity  for  value 
and  without  notice  of  the  two  notes  referred  to  as  Exhibits  A  and 
B,  and  in  response  to  this  issue  the  jury  answered  in  the  affirmative. 
The  court  also  submitted  an  issue  as  to  whether  the  plaintiff  was  a 
purchaser  for  value  of  these  notes,  and  to  this  issue  the  jury  responded 
in  the  negative.  Then  there  was  an  issue  submitted  as  to  whether 
the  plaintiff  was  an  innocent  purchaser  for  value  and  without  notice 
of  the  note  referred  to  as  Exhibit  C  (this  note  having  been  purchased 
from  J.  Crouch  &  Son  according  to  the  testimony  of  the  plaintiff 
before  maturity  for  value  and  without  notice),  and  the  jury  responded 
in  the  negative  as  to  this  issue. 

Even  if  the  defendants  were  not  estopped  from  interposing  the  plea 
of  fraud  to  plaintiff's  right  of  recovery,  and  were  able  to  establish 
such  plea,  nevertheless  the  court  below  should  have  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  on  the  first  two  notes  in 
question,  inasmuch  as  the  jury  found  that  the  Merchants'  National 
Bank  was  an  innocent  purchaser  before  maturity  for  value  and  with- 
out notice  of  these  notes.  The  jury  having  found  that  the  bank  was 
an  innocent  purchaser  before  maturity  for  value  and  without  notice, 
it  follows  as  a  matter  of  law  that  the  plaintiff,  to  whom  these  notes 
were  transferred,  was  also  an  innocent  purchaser,  standing  as  he  did 
in  the  shoes  of  the  bank,  invested  with  all  the  rights  that  the  bank 
would  have  had,  had  it  retained  these  notes  and  instituted  suit  upon 
the  same.  In  other  words,  the  plaintiff  having  purchased  the  notes 
of  the  bank  under  these  circumstances,  he  would  be  entitled  to  re- 
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cover,  notwithstanding  the  fact  that  at  the  time  of  the  purchase  he 
may  have  had  knowledge  of  the  fraud  in  connection  with  the  original 
transaction. 

Under  the  decisions  of  the  Supreme  Court  of  North  Carolina  it  has 
been  held  that  the  appellate  court  in  the  exercise  of  its  discretion  may 
in  granting  a  new  trial  determine  whether  the  trial  in  the  court  below 
should  be  restricted  to  one  or  more  of  the  issues  passed  upon  by  the 
jury,  in  the  first  instance.  In  a  personal  injury  suit  (Tillett  v.  Railway, 
115  N.  C.  663,  20  S.  E.  480),  the  court  in  disposing  of  the  case  said: 

''The  findings  upon  the  third  and  fourth  issues  must  therefore  be  set  aside 
and  a  new  trial  granted  as  to  the  questions  involved  in  those  two,  leaving 
the  verdict  upon  the  other  issues  undisturbed." 

Also  in  the  case  of  Nathan  v.  Railway,  118  N.  C.  1070,  24  S.  E. 
511,  the  court  said: 

"In  the  case  of  Tillett  v.  Railroad,  supra,  the  ruling  in  the  same  case  when 
formerly  before  the  court  on  appeal  (115  N.  C.  662,  20  S.  E.  480)  was  reaf- 
firmed, and  it  was  held,  as  in  many  cases  previously  decided,  to  be  within 
the  sound  discretion  of  the  appellate  court  to  determine  whether  a  new  trial 
should  be  restricted  to  one  or  more  or  all  of  the  issues  passed  upon  by  the 
jury.  Cites  Holmes  v.  Godwin,  69  N.  C.  467 ;  s.  c,  71  N.  C.  309 ;  Burton  v. 
Railroad,  84  N.  C.  201,  192;  Doing  v.  RaUroad,  91  N.  C.  199;  Lindley  v. 
Railroad,  88  N.  C.  547." 

Therefore,  in  the  exercise  of  a  sound  discretion,  this  court  should, 
in  my  opinion,  hold  that  the  third  issue  should  not  be  disturbed,  and 
when  the  case  is  sent  back  for  a  new  trial  the  lower  court  should  be 
directed  to  enter  judgment  in  favor  of  the  plaintiff  for  the  amount 
of  the  two  notes  in  question. 

It  would  be  a  needless  waste  of  time  to  have  the  jury  again  pass 
upon  these  questions,  inasmuch  as  the  evidence  offered  in  the  court 
below  to  the  effect  that  the  bank  was  an  innocent  purchaser  was  un- 
contradicted. However,  it  is  insisted  in  the  principal  opinion  that  Hick- 
man, in  the  purchase  of  the  first  two  notes,  was  acting  as  the  agent 
of  J.  Crouch  &  Son.  A  careful  examination  of  the  record  fails  to 
disclose  any  evidence  from  which  it  might  be  inferred  that  in  the 
purchase  of  these  two  notes  from  the  bank  the  plaintiff  was  only  act- 
ing as  a  "dummy"  or  as  the  agent  of  Crouch  &  Son.  There  is  cer- 
tainly nothing  in  the  pleadings  that  would  have  justified  the  submis- 
sion of  an  issue  of  this  character,  nor  could  the  jury  have  considered 
this  theory  in  view  of  the  pleadings  and  the  issues  based  thereon.  In 
other  words,  in  order  to  enable  the  defendants  to  avail  themselves  of 
the  defense  suggested  in  the  principal  opinion,  it  would  be  necessary 
to  amend  the  pleadings  so  as  to  set  up  an  entirely  new  and  distinct 
defense  to  this  action,  which  I  think  should  not  be  done  in  a  case 
like  this  where  the  issues  have  been  fairly  submitted  under  the  plead- 
ings, and  the  defendants  have  had  an  opportunity  to  present  what 
they  originally  conceived  to  be  their  defense  to  this  action. 

Were  it  not  for  the  fact,  as  I  have  stated,  that  the  defendants  are 
estopped  from  setting  up  the  plea  that  they  were  induced  to  sign  the 
notes  in  question  by  the  false  and  fraudulent  representations  of  Mc- 
Lean, and  it  therefore  becomes  immaterial  as  to  whether  the  plaintiff 
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was  or  was  not  an  innocent  purchaser  for  value  without  notice  of 
these  notes,  I  would  be  inclined  to  concur  with  the  majority  of  the 
court  in  holding  that  there  is  sufficient  evidence  to  justify  the  jury 
in  finding  as  they  did  in  response  to  the  fourth  issue  that  the  plaintiff 
was  not  an  innocent  purchaser  of  the  note  referred  to  in  the  fifth  issue. 


(216  Fed.  2&Z^ 

WEEKS  T.  UNITED   STATES. 

(CJlrcolt  Court  of  Appeals.  Second  Circuit     June  18,  1914.) 

No.  180. 

1.  Indictment   and    Information    (J   52*) — REQUisriES    of    Information— 

Verification  or  Accompanying  Affidavit. 

In  the  United  States  the  informations  used  by  the  prosecuting  officers 
are  the  informations  used  by  the  Attorney  General  in  England,  and  not 
those  exhibited  by  masters  of  the  crown,  and  which  were  governed  by 
4  and  5  William  and  Mary,  c.  18 ;  and  as  at  common  law  an  information 
could  be  filed  by  the  Attorney  General  simply  on  his  oath  of  office,  and 
without  verification,  the  verification  of  an  information  by  a  prosecuting 
attorney  in  this  country  is  unnecessary,  unless  required  by  some  consti- 
tutional or  statutory  provision. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  {§  163-168;  Dec.  Dig.  §  52.*] 

2.  Indictment  and  Information   (§  52*) — Information  in  Federal  Courts 

— Necessity  for  Verification  or  Affidavit  of  Probable  Cause. 

The  provision  of  the  fourth  constitutional  amendment  that  **no  war- 
rants shall  issue  but  upon  probable  cause  supported  by  oath  or  affirma- 
tion,*' which  is  a  Umitation  upon  the  powers  of  the  federal  government 
only,  does  not  require  an  information  filed  by  a  district  attorney  of  the 
United  States  to  be  verified  or  supported  by  an  affidavit  based  on  person- 
al knowledge  and  showing  probable  cause,  unless  such  information  is 
made  the  basis  of  an  application  for  a  warrant  of  arrest.  If  the  sole 
purpose  of  the  information  is  to  state  the  accusation,  a  defendant  may  be 
charged  and  tried  for  a  misdemeanor  on  an  information  not  verified  nor 
80  supported. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  $f  163-168;  Dec.  Dig.  f  52.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Soutli- 
cm  District  of  New  York. 

Criminal  prosecution  by  the  United  States  against  Oscar  J.  Weeks, 
doing  business  under  the  name  of  O.  J.  Weeks  &  Co.  Judgment  of 
conviction,  and  defendant  brings  error.    Affirmed. 

Walter  Jeffreys  Carlin,  of  New  York  City,  for  plaintiff  in  error. 
H.   Snowden  Marshall,  U.  S.  Atty.,  of  New  York  City  (Robert 
Stephenson,  of  New  York  City,  of  counsel),  for  the  United  States. 
Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  defendant  has  been  convicted  of 
a  crime  committed  in  violation  of  the  Pure  Food  and  Drugs  Act,  ap- 
proved June  30,  1906.  (Act  June  30,  1906,  c.  3915,  34  Stat.  768  [U. 
S.  Comp.  St.  Supp.  1911,  p.  1354]).     The  information  charged  the 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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defendant  with  having  shipped  from  New  York  City  to  St.  Louis, 
Mo.,  a  certain  article  of  food,  labeled  in  part  as  follows : 

"Cream  thick— Serial  No.  2049— Manufactured  by  O.  J.  Weeks  &  Co.,  New 
Xork,  New  York.  It  Is  guaranteed  to  contain  no  gelatine,  gum  arable,  egg 
albumen  or  similar  article." 

This  label,  it  was  charged,  was  false  and  misleading  and  calculated 
to  mislead  and  deceive  purchasers  in  that  the  article  of  food  contained 
as  one  of  its  ingredients  an  article  similar  to  gum  arabic,  to  wit,  In- 
dia gum.  The  information  was  signed  by  the  United  States  Attor- 
ney, but  was  not  verified,  nor  were  any  affidavits  filed  or  submitted  to 
the  court.  The  defendant  appeared  and  demurred  to  the  information, 
and  in  specification  of  points  under  his  demurrer  alleged : 

**That  the  said  Information  Is  not  supported  by  a  Terlflcatlon  or  oath  show- 
ing personal  knowledge  or  probable  cause." 

His  demurrer  was  overruled,  and,  being  required  to  plead,  he  plead- 
ed not  guilty.  At  the  close  of  the  trial  his  counsel  renewed  his  mo- 
tion that  the  information  be  dismissed  for  reasons  before  stated,  but 
his  motion  was  denied,  and  the  case  was  submitted  to  the  jury,  and  a 
verdict  of  guilty  was  rendered. 

The  question  we  have  to  decide,  therefore,  is  whether  an  attorney  for 
the  United  States  can  proceed  in  the  courts  of  the  United  States  by 
information  to  prosecute  one  who  is  alleged  to  have  committed  a 
misdemeanor,  where  the  information  is  not  verified  or  supported  by 
an  affidavit  showing  personal  knowledge  or  probable  cause. 

There  can  be  no  conviction  or  punishment  for  a  crime  without  a 
formal  and  sufficient  accusation.  A  court  can  acquire  no  jurisdiction 
to  try  a  person  for  a  criminal  oflFense  unless  he  has  been  charged  with 
the  commission  of  the  particular  offense  and  charged  in  the  particular 
form  and  mode  required  by  law.  If  that  is  wanting,  his  trial  and 
cjnviction  is  a  nullity,  for  no  person  can  be  deprived  of  either  life, 
liberty,  or  property  without  due  process  of  law.  The  forms  or  modes 
of  accusation  which  the  law  recognizes  are:  Indictment  or  present- 
ment by  a  grand  jury ;   and  information  by  the  public  prosecutor. 

The  colonists  who  came  to  this  country  from  England  brought  with 
them  the  common  and  statute  laws  of  England  as  they  existed  at  the 
time  of  their  emigration  and  in  so  far  as  they  were  applicable  to  the 
local  circumstances  of  the  colonies  which  they  established.  Among 
the  principles  of  the  common  law  which  they  thus  brought  were  those 
which  regulated  the  mode  of  proceeding  in  criminal  cases :  The  law 
relating  to  indictments  and  informations  and  the  right  to  trial  by 
jury.  Prior  to  the  Declaration  of  Independence,  various  statutes  had 
abolished  in  the  colonies  as  well  as  in  England  a  number  of  the  op- 
pressive provisions  of  English  law  relating  to  criminal  trials.  Among 
the  principles  which  had  thus  been  abrogated,  for  example,  was  that 
which  denied  to  a  person  accused  of  a  capital  crime  the  right  to  have 
compulsory  process  for  his  witnesses,  and  that  which  withheld  from 
him  the  right  to  examine  on  oath  those  witnesses  who  voluntarily  ap- 
peared for  him,  as  well  as  that  which  forbade  him  the  aid  of  counsel  in 
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his  defense,  except  only  as  regarded  the  questions  of  law.  See  United 
States  V.  Reid,  12  How.  361,  363,  13  L.  Ed.  1023  (1851). 

The  proceeding  by  information  is  said  to  have  been  unpopular 
in  England  and  to  some  extent  in  the  colonies.  But  it  has  never  been 
abolished  in  England,  although  in  some  of  our  states  it  has  been 
done.  At  the  time  of  the  Declaration  of  Independence  it  was  a  fa- 
miliar mode  of  criminal  procedure  in  all  the  colonies. 

When  the  statute  of  3  Henry  VH  extended  the  jurisdiction  of  the 
court  of  star  chamber  and  informations  became  restricted  in  practice 
to  that  court,  the  members  of  which  were  the  sole  judges  of  tiie  law, 
the  fact,  and  the  penalty,  a  very  oppressive  use  was  made  of  them 
for  something  more  than  a  century,  *'so  as  continually  to  harass  the 
subject  and  shamefully  enrich  the  crown."  4  Blackstone,  Comm.  p. 
310.  And  when  the  court  of  star  chamber  was  abolished  in  the  time 
of  Charles  I,  and  proceedings  by  information  were  again  used  in  the 
Court  of  King's  Bench,  the  prejudice  which  had  arisen  from  the  long 
abuse  of  informations  was  so  strong  that  it  was  strenuously  contended 
that  all  proceedings  by  information  were  illegal  as  being  contrary  to 
the  nature  of  English  laws  and  to  Magna  Charta.  But  the  objections 
were  overruled;    Sir  Matthew  Hale  saying: 

*'That  although  in  ail  criminal  cases  the  most  regular  and  safe  way,  and 
most  consonant  to  the  statute  of  Magna  Charta,  is  by  presentation  or  indict- 
ment of  12  sworn  men,  yet,  for  crimes  inferior  to  capital  ones,  proceedings 
might  be  by  information,  and  this,  from  long  and  frequent  practice,  was  cer- 
tainly established  as  the  law  of  the  land."  5  Mod.  463 ;  Show.  106 ;  Baeon*s 
Ab.,  Information,  A;  2  Hawk.  P.  C.  260;  4  Blaclt.  Com.  310;  1  Ersk. 
Speeches,  275;  State  v.  Dover,  9  N.  H.  468  (1838). 

And  the  unpopularity  of  informations  was  not  restricted  to  the 
mother  country  but,  as  we  have  already  said,  existed  to  some  extent 
in  this  country.  Mr.  Justice  Wilson  of  the  Supreme  Court  of  the 
United  States,  and  who  was  also  a  member  of  the  Constitutional  Con- 
vention of  1787,  in  the  lectures  which  he  delivered  as  professor  of 
law  in  the  University  of  Pennsylvania  in  1790-92,  after  calling  at- 
tention to  the  two  kinds  of  informations — those  filed  ex  officio  by 
the  public  prosecutor  and  those  carried  on  in  the  name  of  the  com- 
monwealth or  crown  but  in  fact  at  the  instance  of  some  private  per- 
son or  common  informer — said  : 

**The  first  have  been  the  source  of  much ;  the  second  have  been  the  source 
of  intolerable  vexation;  both  were  the  ready  tools,  by  using  which  Empson 
and  Dudley  and  an  arbitrary  star  chamber  fashioned  the  proceedings  of  the 
law  Into  a  thousand  tyrannical  forms.  Neither,  indeed,  extended  to  capital 
crimes;  but  ingenious  tyranny  can  torture  in  a  thousand  shapes  without  de- 
priving the  person  tortured  of  his  life." 

After  calling  attention  to  the  fact  that  in  England  restraints  had 
been  imposed  upon  informations  at  the  instance  of  private  persons 
but  not  upon  those  filed  ex  officio  by  the  public  prosecutor,  he  went  on 
to  say: 

•*By  the  Constitution  of  Pennsylvania,  both  kinds  are  effectually  removed. 
By  that  Constitution,  however,  informations  are  still  suffered  to  live;  but 
they  are  bound  and  gagged.  They  are  confined  to  ofiScial  misdemeanors;  and 
even  against  those  they  cannot  be  slipt  but  by  leave  of  the  court     By  that 
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Ck>nstitutlon,  'no  person  shalli  for  any  Indictable  oflfense,  be  proceeded  against 
criminally  by  information/  *unless  by  leave  of  the  court,  for  oppression  and 
misdemeanor  in  office.* "    2  Wilson's  Works  (Andrews*  Ed.)  p.  450. 

There  seems  to  be  no  doubt  that  prosecution  by  information  is  as 
ancient  as  the  common  law  itself.  The  subject  had  no  reason  to  com- 
plain because  this  method  of  prosecution  was  adopted,  for,  as  Black- 
stone  (4  Commentaries,  p.  310)  states: 

'*The  same  notice  was  given,  the  same  process  was  issued,  the  same  pleas 
were  allowed,  the  same  trial  by  Jury  was  had,  the  same  judgment  was  given 
by  the  same  judges,  as  ff  the  prosecution  had  been  by  indictment** 

Moreover,  it  seems  to  have  always  been  the  rule  that  the  substan- 
tial parts  of  the  information  had  to  be  drawn  with  as  much  exacti- 
tude as  the  corresponding  parts  of  an  indictment  for  the  same  offense. 

In  the  early  years  of  the  federal  government,  informations  were 
principally  used,  if  not  exclusively  used,  for  the  recovery  of  fines  and 
forfeitures.  And  Mr.  Justice  Story  in  his  Commentaries  on  the  Con- 
stitution, §  1'780,  published  in  1833,  said,  in  speaking  of  informations : 

"This  process  is  rarely  recurred  to  in  America;  and  it  has  never  yet  been 
formally  put  into  operation  by  any  positive  authority  of  Congress  under  the 
national  government,  in  mere  cases  of  misdemeanors,  though  common  enough 
in  dvll  prosecutions  for  penalties  and  forfeitures.** 

But  within  the  last  50  years  prosecutions  by  informations  have  in- 
creased greatly  in  the  federal  courts.  See  Ex  parte  Wilson,  114  U. 
S.  417,  425,  5  Sup.  Ct.  935,  29  L.  Ed.  89. 

It  appears,  as  Stephens  states  in  his  History  of  the  Criminal  Law, 
vol.  1,  p.  295,  that  from  the  earliest  times  the  law  officers  of  the 
king  accused  persons  of  offenses  not  capital  in  his  own  court  without 
the  intervention  of  a  grand  jury.  But  the  right  to  prefer  a  criminal 
information  is  at  common  law  restricted  to  misdemeanors. 

"At  common  law  any  information  will  lie  for  any  misdemeanor,  but  not 
for  a  felony.'*    22  Cyc  187,  and  cases  there  cited. 

The  offense  charged  in  the  information  now  under  consideration  was 
plainly  a  misdemeanor,  and  for  more  than  200  years  in  England  the 
right  has  been  established  to  prosecute  by  information,  and,  without 
the  sanction  of  a  grand  jury,  a  person  charged  with  having  committed 
a  misdemeanor. 

[1]  Bacon  in  his  Abridgment,  vol.  3,  635,  after  stating  that  an  in- 
formation differs  principally  from  an  indictment  in  that  "an  indict- 
ment is  an  accusation  found  by  the  oath  of  12  men,  whereas  an  in- 
formation is  only  the  allegation  of  the  officer  who  exhibits  it,"  goes 
on  to  explain  that  there  were  two  kinds  of  criminal  informations  in 
use  in  England  under  the  common-law  procedure.  The  first,  which 
was  for  offenses  more  immediately  against  the  king,  was  filed,  he 
says,  by  the  Attorney  General  ex  officio  and  without  leave  of  court. 
The  second,  which  was  for  offenses  against  private  individuals,  was 
exhibited  by  masters  of  the  crown,  and,  as  matter  of  course,  prior 
to  the  statute  of  4  and  5  William  and  Mary,  c.  18.  But,  after  that 
statute  was  enacted,  informations  of  the  second  class,  he  declares, 
could  not  be  filed  except  upon  kave  of  court,  and  all  such  informa- 
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tions  had  to  be  supported  by  the  aflSdavit  of  the  person  at  whose  suit 
it  was  filed. 

In  the  United  States  it  has  been  suggested  that  informations  brought 
by  the  prosecuting  officers  answer  to  the  informations  filed  by  the 
masters  of  the  crown,  and  which,  as  said,  had  to  be  supported  by  af- 
fidavit and  not  to  the  informations  of  the  first  class  or  those  which 
related  more  immediately  to  the  king  and  which  could  be  filed  with- 
out affidavit.  Those  who  make  this  suggestion  rely  upon  the  state- 
ment found  in  Blackstone*s  Commentaries,  vol.  4,  p.  309,  where  that 
distinguished  commentator  says : 

*'The  objects  of  the  king's  own  prosecutions,  filed  ex  officio  by  his  own  At- 
torney General,  are  properly  such  enormous  misdemeanors  as  peculiarly  tend 
to  disturb  or  endanger  his  government,  or  to  molest  or  affront  him  in  the 
regular  discharge  of  his  royal  functions.  For  offenses  so  high  and  dangerous, 
in  the  punishment  or  prevention  of  which  a  moment's  delay  would  be  fatal, 
the  law  has  given  to  the  crown  the  power  of  an  immediate  prosecution,  with- 
out waiting  for  any  previous  appUcation  to  any  other  tribunal,  which  power, 
thus  necessary,  not  only  to  the  ease  and  safety,  but  even  to  the  very  exist- 
ence of  the  executive  magistrate,  was  originally  reserved  in  the  great  plan 
of  the  English  Constitution,  wherein  provision  is  wisely  made  for  the  due 
preservation  of  all  its  parts.  The  objects  of  the  other  species  of  informations 
filed  by  the  master  of  the  crown  office  upon  the  complaint  or  relation  of  a 
private  subject  are  any  gross  and  notorious  misdemeanors,  riots,  batteries, 
libels,  and  other  immoralities  of  an  atrocious  kind,  not  peculiarly  tending  to 
disturb  the  government  (for  those  are  left  to  the  care  of  the  Attorney  Gen- 
eral), but  which,  on  account  of  their  magnitude  or  pernicious  example,  de- 
serve the  most  pubUc  animadversion." 

Now  this  statement  may  seem  to  imply  that  the  Attorney  General's 
right  to  file  informations  for  misdemeanors  was  not  unlimited  but 
was  restricted  to  misdemeanors  which  tended  to  disturb  or  endanger 
the  government.  But,  if  this  was  his  meaning,  it  is  evident  that  he 
was  mistaken  in  his  understanding  of  the  law. 

Chitty  in  his  great  work  on  the  Criminal  Law,  p.  884,  says : 

^'Informations  may  be  filed  by  the  Attorney  General  for  any  offense  below 
the  dignity  of  felony,  which  tends,  in  his  opinion,  to  disturb  the  government 
or  immediately  interfere  with  the  interests  of  the  public  or  the  safety  of  the 
crown.  He  most  frequently  exercises  this  power  in  cases  of  libels  on  govern- 
ments or  high  officers  of  the  crown,  etc.  He  seems,  indeed,  at  his  option  to 
exact  it  when  any  offense  occurs  which  may  thus  be  prosecuted  in  the  crown 
office.  He  may  file  an  information  against  any  one  whom  he  thinks  proper 
to  select,  without  oath,  without  motion  or  opportunity  for  the  defendant  to 
show  cause  against  the  proceeding." 

And  Cole  in  his  work  on  Criminal  Informations,  p.  9,  says  that  : 

"The  Attorney  General  may  exhibit  an  ex  officio  information  for  any  mis- 
demeanor whatever." 

And  Hawkins  in  his  Pleas  of  the  Crown,  vol.  2,  p.  369,  says : 

"As  to  the  first  of  these  particulars,  viz.,  in  what  cases  such  informations 
lie,  it  hath  been  holden  that  the  king  shall  put  no  one  to  answer  for  a  wrong 
done  principaUy  to  another,  without  an  indictment  or  presentment,  but  that 
he  may  do  it  for  a  wrong  done  principally  to  himself.  But  I  do  not  find 
this  distinction  confirmed  by  experience,  for  it  is  everyday's  practice,  agree- 
able to  numberless  precedents,  to  proceed  by  way  of  information,  either  in 
the  name  of  the  Attorney  General  or  of  the  master  of  the  crown  office,  for 
offenses  of  the  former  kind,  as  for  batteries,  cheats,  seducing  a  young  man 
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or  woman  from  tbeir  parents  in  order  to  marry  them  against  their  consent, 
or  for  any  other  wicked  purpose,  spiriting  away  a  child  to  the  plantations^ 
rescuing  persons  from  legal  arrests,  perjuries,  and  subornations  thereof,  for- 
geries, conspiracies,  whether  to  accuse  an  innocent  person  or  to  impoverish 
a  certain  set  of  lawful  traders,  •  •  •  and  other  such  like  crimes  done 
principally  to  a  private  person,  as  well  as  for  offenses  done  principally  to  the 
king." 

In  Clark  on  Criminal  Procedure,  pp.  128,  129,  it  is  said: 

"By  an  early  English  statute  (4  and  5  William  and  Mary,  c.  18),  however, 
which  is  old  enough  to  have  become  a  part  of  our  common  law,  if  applicable 
to  our  conditions,  it  was  provided  that  informations  by  masters  of  the  crown 
office  could  only  be  filed  by  leave  of  court,  and  that  they  should  be  supported 
by  the  affidavit  of  the  person  at  whose  suit  they  were  preferred.  The  law 
remained  .that  informations  filed  by  the  Attorney  General  (and  as  already 
stated  he  could  file  them  for  any  misdemeanor)  need  not  be  verified,  and 
that  he  was  the  sole  judge  of  the  necessity  or  propriety  of  filing  them. 
♦  •  ♦  There  is  some  authority  for  the  proposition  that  the  kind  of  infor- 
mation to  be  used  at  common  law  in  this  country  is  that  which  in  England 
was  filed  by  the  masters  of  the  crown  office.  •  •  ♦  But,  by  the  better 
opinion,  the  other  kind  of  information  is  the  one  in  use  with  ns." 

In  Bishop's  Criminal  Procedure,  §  144,  it  is  said : 

"In  our  states  the  criminal  information  should  be  deemed  to  be  such,  and 
such  only,  as  in  England  is  presented  by  the  attorney  or  solicitor  general. 
This  part, of  the  English  common  law  has  plainly  become  common  law  with 
us.  As  with  us  the  powers  which  in  England  were  exercised  by  the  attorney 
or  solicitor  general  are  largely  distributed  among  our  district  attorneys, 
whose  office  does  not  exist  in  England,  the  latter  officers  would  seem  to  be 
entitled,  under  our  common  law,  to  prosecute  by  information,  as  a  right  ad- 
hering to  their  office  and  without  leave  of  court" 

If  it  is  true,  and  it  seems  to  be,  that  the  district  attorneys  exercise 
the  powers  which  in  England  were  exercised  by  the  attorney  or  solici- 
tor general,  then  they  are  entitled  to  proceed  upon  information,  and 
that  without  leave  of  the  court  and  without  affidavit. 

It  is  necessary  to  keep  in  mind  what  Mr.  Stephens  in  his  General 
View  of  the  Criminal  Law  of  England,  p.  156,  calls  the  "most  char- 
acteristic principle  of  the  law  of  England"  on  the  subject  of  criminal 
procedure,  namely,  that  in  that  country  "everyone,  without  exception, 
has  the  right  to  use  the  queen's  (king's^  name  for  the  purpose  of  prose- 
cuting any  person  for  any  crime."  The  statute  (4  and  5  W.  &  M.  c. 
18)  was  intended  to  restrict  the  right  of  prosecution  by  private,  and 
not  public,  prosecutors.  Prior  to  that  act  it  had  been  within  the  power 
of  any  individual  to  file  an  information  without  disclosing  to  the  court 
the  grounds  upon  which  it  was  exhibited.  4  T.  R.  290.  And  the 
meaning  of  the  statute  was  that  the  clerk  of  the  crown  should  there- 
after file  no  information  of  a  private  prosecutor  without  leave  of  the 
court,  and  that  the  fact  that  there  was  probable  cause  for  filing  it 
should  be  disclosed  in  order  that  the  court  might  know  whether  to 
grant  leave,  and  it  was  further  intended  to  preclude  the  issuance  of 
process  on  such  informations  without  recognizance.  Comyn's  Digest, 
vol.  4,  p.  558,  note  "d."  But  there  was  no  intention  to  limit  the 
right  of  the  Attorney  General  to  prosecute  by  information,  as  he  al- 
ways had  done.  It  was  not  necessary  in  England,  either  before  or 
after  the  statute,  that  he  should  obtain  leave  of  the  court  before  fil- 
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ing  his  information,  and  there  was  therefore  not  the  same  reason  why 
he  should  verify  any  information  which  he  filed.  Moreover,  he  was 
acting  throughout  under  his  oath  of  office,  and  it  was  not  assumed 
that  he  would  proceed  upon  information  without  probable  cause. 

We  think  that  the  weight  of  authority  is  that  in  this  country,  as 
the  text-writers  assert,  the  information  used  by  the  prosecuting  officers 
are  the  informations  used  by  the  Attorney  General  in  England  and 
not  those  exhibited  by  masters  of  the  crown  and  which  were  governed 
by  4  and  5  William  and  Mary,  c.  18.  And  as  at  common  law  an 
information  could  be  filed  by  the  Attorney  General  simply  on  his  oath 
of  office  and  without  verification,  it  has  been  held  in  this  country 
that  verification  of  an  information  by  a  prosecuting  attorney  is  un- 
necessary, unless  required  by  some  constitutional  or  statutory  provi- 
sion. Long  V.  People,  135  111.  435,  25  N.  E.  851,  10  L.  R.  A.  48; 
People  V.  Graney,  91  Mich.  646,  52  N.  W.  66;  State  v.  Pohl,  170  Mo. 
422,  70  S.  W.  695;   22  Cyc.  281. 

We  pass,  therefore,  to  inquire  whether  there  is  anything  in  the 
Constitution  of  the  United  States  or  in  the  acts  of  Congress  which  in 
any  way  alters  the  common  law  respecting  the  right  of  the  prosecut- 
ing officers  of  the  government  of  the  United  States  to  proceed  by  in- 
formation in  criminal  cases  in  the  federal  courts. 

The  Constitution  of  the  United  States  leaves  all  offenses  against 
the  United  States  open  to  prosecution  by  information  except  those 
which  are  capital  or  infamous.  The  restriction  as  to  those  oflFenses 
is  contained  in  the  fifth  amendment: 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  Infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except  In  cases 
arising  in  the  land  or  naval  forces,  or  in  the  mlUtla,  when  in  actual  service 
In  time  of  war  or  public  danger." 

The  Supreme  Court  in  Ex  parte  Wilson,  114  U.  S.  417,  5  Sup.  Ct. 
935,  29  L.  Ed.  89  (1885),  authoritatively  decided  what  meaning  is  to 
be  attached  to  the  word  "infamous"  in  this  connection.  The  court 
held  that  a  crime  punishable  by  imprisonment  for  a  term  of  years 
with  hard  labor  is  an  infamous  crime.  In  the  constitutional  sense 
it  is  not  the  character  of  the  crime  but  the  nature  of  the  punishment 
which  renders  the  crime  infamous.  The  offense  with  which  the  de- 
fendant in  this  case  is  charged  is  not  an  infamous  one  but  one  upon 
which  he  might  be  tried  upon  information. 

The  Acts  of  Congress  not  only  have  not  prohibited  the  use  of  in- 
formations but  have  on  the  contrary  expressly  authorized  their  use  in 
certain  cases.  See  section  1022  of  the  Revised  Statutes  (U.  S.  Comp. 
St.  1901,  p.  720). 

The  fourth  amendment  to  the  Constitution  of  the  United  States 
provides  as  follows: 

"The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  and  seizures  shall  not  be  violated;  no 
warrants  shall  issue  but  upon  probable  cause  supported  by  oath  or  affirma- 
tion and  particularly  describing  the  place  to  be  searched  and  the  persons  or 
things  to  be  seized." 
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Mr.  Justice  Story  in  his  Commentaries  on  the  Constitution,  vol.  2, 

§  1902,  in  speaking  of  this  amendment,  states  that : 

"It  is  little  more  than  the  affirmance  of  a  great  constitutional  doctrine  of 
the  common  law." 

If  that  be  true,  and  if  it  also  be  true  that  at  common  law  the  At- 
torney General  could  file  an  information  without  verification  or  affi- 
davit of  probable  cause,  his  oath  of  office  being  regarded  as  sufficient, 
then  this  particular  amendment  should  not  be  regarded  as  altering 
the  rule  upon  that  subject. 

In  United  States  v.  Maxwell,  3  Dill.  275,  Fed.  Cas.  No.  15,750 
(1875),  in  an  opinion  written  by  Judge  Dillon,  it  is  said: 

"We  are  of  the  opinion,  therefore,  that  offenses  not  capital  or  infamous 
may  in  the  discretion  of  the  court  be  prosecuted  by  information.  We  cannot 
recognize  the  right  of  the  District  Attornejr  to  proceed  on  his  own  motion, 
and  shaU  require  probable  cause  of  guilt  to  appear  by  the  oath  of  some  cred- 
ible person  before  we  will  allow  an  information  to  be  filed  and  a  warrant 
of  arrest  to  issue.  But  with  these  safeguards  there  is  no  more  reason  to 
fear  an  oppressive  use  of  information  than  there  is  reason  to  fear  an  abuse 
of  the  powers  of  a  grand  Jury." 

The  facts  in  that  case  were  that  prior  to  the  term  complaint  on  oath 
had  been  made  before  a  United  States  commissioner  charging  the 
defendant  with  several  violations  of  the  internal  revenue  laws,  and 
the  defendant  was  arrested  upon  a  warrant  issued  by  the  commis- 
sioner and  held  to  answer  to  the  District  Court.  At  the  term  the  Dis- 
trict Attorney  upon  the  said  complaint,  warrant,  and  recognizance 
moved  the  court  for  leave  to  file  criminal  information  against  the  de- 
fendant charging  him  with  the  said  oflFenses,  which  leave  was  granted 
and  the  information  accordingly  filed.  The  defendant  appeared  and 
pleaded  guilty.  Afterwards  his  counsel  made  a  motion  in  arrest  of 
judgment  upon  the  ground  that  the  defendant  could  only  be  punished 
criminally  upon  an  indictment  and  not  upon  an  information.  The 
motion  in  arrest  of  judgment  was  overruled ;  the  court  using,  in  the 
course  of  its  opinion,  the  language  already  quoted.  The  case  cannot 
be  regarded  as  holding  that  an  information  must  be  verified.  The 
court  in  a  dictum  announced  that  it  would  not  permit  an  informa- 
tion to  be  filed  and  a  warrant  of  arrest  to  issue  without  some  evi- 
dence being  presented  under  oath  that  probable  cause  of  guilt  existed. 

In  United  States  v.  Smith  (C.  C.)  40  Fed.  755  (1889),  in  a  case 
which  arose  in  the  Circuit  Court  for  the  Eastern  District  of  Virginia, 
Judge  Hughes  said : 

**A  preliminary  question  raised  in  the  argument  was  whether  the  District 
Attorney  may  of  right,  by  virtue  of  his  official  prerogative,  file  Informations 
charging  citizens  with  offenses  brought  officially  to  his  knowledge.  This  can- 
not be  done,  under  the  rules  and  practice  of  this  court,  except  upon  previous 
complaint  under  oath,  after  opportunity  has  been  given  the  accused  to  ap- 
pear before  the  examining  officer,  and  to  confront  the  witnesses  testifying 
in  support  of  the  complaint  This  requisite  makes  it  necessary  that  the  Dis- 
trict Attorney  shall  have  leave  from  the  court  to  file  an  information;  and, 
if  it  is  within  the  discretion  of  the  court  whether  to  grant  the  leave  or  not, 
then  the  right  to  ffie  is  not  a  prerogative  of  the  prosecutor's  office,  and  the 
court  may  require  him,  before  granting  leave,  to  bring  the  accused,  by  rule  or 
other  proceeding,  before  the  court,  to  show  cause,  if  cause  there  be,  against 
the  filing  of  the  information." 
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The  case  most  frequently  cited  in  the  federal  courts  on  this  subject 
is  that  of  United  States  v.  Tureaud  (C.  C.)  20  Fed.  621,  decided  in 
1884  in  the  Fifth  Circuit  by  Judge  Billings  of  the  Eastern  District 
of  Louisiana.  It  was  decided  in  that  case  that  informations  must  be 
based  upon  affidavits  which  show  probable  cause  arising  from  facts 
within  the  knowledge  of  the  parties  making  them.  And  the  court 
quashed  an  information  which  was  based  on  an  affidavit  which  read : 

"George  A.  Dice,  being  duly  sworn,  says :  All  the  statements  and  ayerments 
in  the  foregoing  information  are  true,  as  he  verily  believes." 

It  was  conceded: 

"That  under  the  usages  of  the  government  of  Great  Britain  this  informa- 
tion belongs  to  the  class  of  formal  accusations  which  could  be  made  by  the 
king  in  his  courts  without  any  evidence  and  against  all  evidence." 

The  opinion  then  continued: 

"But  the  adoption  of  the  fourth  amendment  affected  all  kinds  and  modes 
of  prosecution  for  crimes  or  offenses,  for  there  can  be  no  legal  pursuit  of  ac- 
cused persons  without  apprehension.  All  prosecutions  require  warrants.  An 
information,  a  suggestion  of  a  criminal  charge  to  a  court,  is  a  vain  thing,  un- 
less it  is  followed  by  a  capias.  The  procedure  by  information,  therefore,  after 
it  was  acted  upon  by  this  amendment,  lost  its  prerogative  function  or  quality. 
It  could  not  thereafter  be  the  vehicle  of  preferring  any  arbitrary  accusa- 
tion— not  by  kings  because  we  have  in  the  department  of  criminal  law  no 
successor  to  him,  so  far  as  he  represented  a  right  to  institute,  if  it  pleased 
him,  unsupported  incriminations.  Nor  by  the  District  Attorney,  nor  any 
other  officer  of  the  United  States,  for  the  Ck)nstitution  has  said  in  effect  that 
in  no  way  nor  manner  shall  magistrates  or  courts  issue  warrants,  except 
upon  proofs,  which  are  to  be  upon  oath  and  make  probable  excuse." 

What  is  said  as  to  the  necessity  for  a  verification  of  the  informa- 
tion we  think  is  correct  in  any  case  where  the  application  for  the  is- 
suance of  a  warrant  of  arrest  is  based  on  the  information.  In  United 
States  v.  Polite,  35  Fed.  58  (1888),  in  the  District  Court  for  the  Dis- 
trict of  South  Carolina,  it  is  said  that: 

'* Informations  must  be  based  upon  affidavits  which  show  probable  cause 
arising  from  facts  within  the  knowledge  of  the  parties  making  them,  and 
mere  belief  is  not  sufficient" 

In  this  case  the  information  was  not  sworn  to,  but  accompanying 
it  were  the  papers  of  the  commissioner  who  held  the  preliminary  ex- 
amination, including  the  sworn  testimony  of  the  witnesses  taken  in 
the  presence  of  the  accused.  It  was  held  that  this  was  sufficient,  and 
a  motion  to  quash  was  refused. 

In  Johnston  v.  United  States,  87  Fed.  187,  30  C.  C.  A.  612  (1898), 
in  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  the  two  pre- 
ceding cases  are  referred  to  and  approved.  The  information  was  not 
sworn  to  but  was  accompanied  by  an  affidavit.     The  court  said: 

"The  affidavit  on  which  the  information  was  based  was  wholly  insufficient 
to  warrant  the  arrest  and  trial  of  the  plaintiff  in  error,  and  is  altogether  too 
general  in  terms  as  to  the  offense  against  the  United  States  said  to  have  been 
committed;  and  it  shows  no  knowledge,  information,  nor  even  belief  on  the 
part  of  the  affiant  as  to  the  guUt  of  the  party  charged,  beyond  the  bare  state- 
ment that  'there  is  probable  cause  to  believe  that  the  said  offense  has  been 
committed  by  P.  T.  Johnston.'  However  false  the  affidavit  may  be,  it  would 
be  next  to  impossible  to  assign  and  prove  perjury  upon  it** 
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In  United  States  v.  Baumert  (D.  C.)  179  Fed.  735,  742  (1910),  Dis- 
trict Judge  Ray,  in  a  carefully  prepared  opinion  said : 

"Under  the  common  law  the  Information  was  not  necessarily  verified ;  but, 
as  stated,  this  led  to  abuses  and  the  adoption  of  the  fourth  amendment  to 
the  Constitution,  which  in  legal  effect  demands  that  no  warrant  shall  issue 
upon  an  information  filed  by  the  United  States  attorney,  unless  it  state  facts, 
a  crime,  etc.,  and  is  supported  by  the  oath  of  the  oflScer  filing  it,  who  must 
speak  from  personal  knowledge,  or  by  the  oaths  or  aflirmations  of  others  who 
speak  from  personal  knowledge." 

There  is  nothing  in  the  opinion  rendered  which  holds  that  an  in- 
formation must  in  all  cases  be  verified  or  supported  by  an  affidavit 
showing  probable  cause.  But  only  that  an  information  must  be  so 
verified  or  supported  when  an  application  for  the  issuance  of  a  war- 
rant is  based  on  it.  The  sole  question  before  the  court  was  as  to 
the  issuance  of  a  warrant,  and  the  court  declined  to  direct  its  issu- 
ance on  an  information  made  on  the  information  and  belief  of  the 
District  Attorney  alone. 

In  United  States  v.  Morgan,  222  U.  S.  274,  282,  32  Sup.  Ct.  81, 
82  (56  L.  Ed.  198  [1911]),  the  Supreme  Court,  in  the  case  of  one 
prosecuted  for  a  violation  of  the  Pure  Food  and  Drugs  Act,  said : 

"A  further  answer  is  that  as^to  this  and  every  other  offense  the  fourth 
amendment  furnishes  the  citizen  the  nearest  practicable  safeguard  against 
maUcious  accusations.  He  cannot  be  tried  on  an  information  unless  it  is  sup- 
ported by  the  oath  of  some  one  having  knowledge  of  facts  showing  the  ex- 
istence of  probable  cause.  Nor  can  an  indictment  be  found  until  after  an 
examination  of  witnesses,  under  oath,  by  grand  Jurors — the  chosen  instru- 
ments of  the  law  to  protect  the  citizen  against  unfounded  prosecutions, 
whether  they  be  instituted  by  the  government  or  prompted  by  private  maUce." 

This  statement  as  to  the  necessity  of  the  information  being  supported 
by  the  oath  of  some  one  having  knowledge  of  facts  showing  the  ex- 
istence of  probable  cause  is  obiter  dictum.  That  court  has  certainly 
never  decided  that,  under  such  circumstances  as  exist  in  the  case  now 
before  us,  no  trial  could  be  had. 

In  Foster's  Federal  Practice  (5th  Ed.)  §  494,  p.  1659,  this  usually 
accurate  writer  states  the  rule  as  follows : 

"An  information  cannot  be  filed  without  leave  of  the  court.  •  •  ♦  An 
•information  must  be  supported  by  an  aflJdavlt  showing  probable  cause  for  the 
prosecution  arising  from  facts  within  the  knowledge  of  the  affiant,  or  by  the 
depositions  of  witnesses  taken  upon  a  preliminary  examination  or  aflidavits 
upon  which  a  warrant  of  arrest  against  the  accused  was  previously  issued, 
which  may  be  sufficient." 

The  limitation  imposed  by  this  amendment  is  a  limitation  solely 
upon  the  powers  of  the  federal  government  and  not  upon  the  powers 
of  the  state  governments.  This  principle  of  construction  was  settled 
as  early  as  1833  by  a  decision  written  by  Chief  Justice  Marshall  in 
the  leading  case  of  Barron  v.  Baltimore,  7  Pet.  243,  8  L.  Ed.  672, 
and  has  been  adhered  to  by  the  Supreme  Court  in  numerous  cases 
which  subsequently  have  arisen.  But  in  the  constitutions  of  some  of 
the  states  a  provision  exists  similar  to  th^t  embodied  in  the  fourth 
amendment.  And  we  may  briefly  inquire  as  to  the  effect  given  to  it, 
as  respects  informations,  by  the  decisions  of  the  state  courts.     They 
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have  Tield  in  a  number  of  cases  that  a  constitutional  provision  similar 
in  terms  to  that  embodied  in  the  fourth  amendment  to  the  Constitu- 
tion of  the  United  States  is  violated  if  proceedings  are  had  under  an 
information  which  is  not  supported  by  the  oath  or  affirmation  of  any 
person  (Lustig  v.  People,  18  Colo.  217,  32  Pac.  275  [1893] ;  State  v. 
Gleason,  32  Kan.  245,  4  Pac.  363  [1884] ;  Myers  v.  People,  67  lU.  503 
[1873] ;  Eichenlaub  v.  State,  36  Ohio  St.  140  [1880] ;  De  Graff  v. 
State,  2  Okl.  Cr.  519,  103  Pac.  538  [1909] ;  Thomberry  v.  State,  3 
Tex.  App.  36  [1877];  State  v.  Boulter,  5  Wyo.  236,  39  Pac.  883 
[1894]);  but  the  state  courts  are  not  agreed  in  this  view,  some  of 
them  having  reached  a  contrary  conclusion.  See  State  v.  Smith,  114 
La.  322,  38  South.  204  (1905);  State  v.  Gugliehno,  46  Or.  250,  79 
Pac.  577,  80  Pac.  103,  69  L.  R.  A.  466,  7  Ann.  Cas.  976  (1905);  Ter- 
ritory V.  Cutinola,  4  N.  M.  (Gild.)  160,  14  Pac.  809  (1887). 

[2]  In  the  case  at  bar  the  information  was  not  verified;  neither 
was  it  supported  by  any  affidavit.     The  information  begins: 

"Now  comes  Henry  A.  Wise,  United  States  Attorney  for  the  Southern  Dis- 
trict of  New  York,  leave  having  been  first  had  and  obtained,  and  respectfully 
informs  this  court  that,"  etc. 

It  does  not  appear,  however,  that,  in  obtaining  leave  of  the  court 
to  file  the  information,  there  was  ever  presented  to  the  court  any  com- 
plaint under  oath  or  any  affidavit  showing  probable  cause  to  believe 
that  the  person  accused  in  the  information  had  ever  committed  the 
offense  charged  against  him.  If  the  fourth  amendment  makes  it 
necessary  that,  under  all  circumstances,  an  information  must  be  veri- 
fied or  supported  by  an  affidavit  showing  probable  cause,  then  pro- 
ceedings had  in  the  prosecution  of  the  defendant  cannot  be  sustained. 
But  the  right  secured  to  the  individual  by  the  fourth  amendment,  as 
we  understand  it,  is  not  a  right  to  have  the  information,  by  which 
he  is  accused  of  crime,  verified  by  the  oath  of  the  prosecuting  of- 
ficer of  the  government  or  to  have  it  supported  by  the  affidavit  of 
some  third  person.  His  right  is  to  be  protected  against  the  issuance 
of  a  warrant  for  his  arrest,  except  "upon  probable  cause  supported 
by  oath  or  affirmation,"  and  naming  the  person  against  whom  it  is 
to  issue.  If  the  application  for  the  warrant  is  made  to  the  court  upon 
the  strength  of  the  information,  then  the  information  should  be  veri-^ 
fied  or  supported  by  an  affidavit  showing  probable  cause  to  believe  that 
the  party  against  whom  it  is  issued  has  committed  the  crime  with 
which  he  is  charged.  But,  if  no  warrant  has  issued,  no  arrest  been 
made,  and  the  person  has  voluntarily  appeared,  pleaded  to  the  in- 
formation, been  tried,  convicted,  and  fined,  we  fail  to  discover  where- 
in any  right  secured  to  him  by  the  fourth  amendment  has  been  in- 
fringed. The  fact  that  in  the  case  at  bar  the  defendant  demurred 
to  the  information  because  it  was  not  verified,  and  then  pleaded  not 
guilty  only  after  his  objection  to  the  demurrer  was  overruled,  does 
not  affect  the  matter.  There  was  nothing  in  the  ruling  of  the  court 
that  deprived  him  of  his  constitutional  right  to  have  no  warrant  is- 
sued for  his  arrest  "but  upon  probable  cause  supported  by  oath  or 
affirmation."  No  such  warrant  has  been  at  any  time  issued,  and  no 
application  for  its  issuance  has  ever  been  so  much  as  requested. 
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The  Pure  Food  and  Drugs  Act  makes  it  a  crime  against  the  United 
States  if  any  part  of  the  label  on  goods  sent  in  interstate  commerce 
is  false  and  misleading.  The  label  used  on  the  goods  shipped  by  the 
defendant  guaranteed  that  the  goods  contained  "no  gelatine,  gum 
arabic,  egg  albumen  or  similar  article."  The  claim  of  the  government 
is  that,  while  the  goods  contained  no  gum  arabic,  they  did  contain 
India  gum,  and  that  India  gum  was  "similar"  to  gum  arabic.  The 
jury  found  that  this  was  so  after  being  instructed  that,  if  they  had  a 
reasonable  doubt  on  the  subject,  they  must  find  for  the  defendant, 
'fhere  was  sufficient  evidence  to  warrant  the  submission  of  the  case 
to  the  jury,  and  we  find  no  error  in  the  rulings  of  the  court. 

Judgment  affirmed. 


(216  Fed.  303) 

HAHLO  et  al.  v.  BENEDICT. 

BENEDICT  V.  HAHLO  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  11,  1914.) 

No.  289. 

1.  Shipping  (8  54*) — Chabteb — Liability  fob  Injubt  to  Vessei*. 

Although  a  charter  party  in  terms  requires  the  charterer  to  redeliver 
the  vessel  in  as  good  condition  as  when  received,  the  courts  will  imply  a 
condition  which  will  relieve  him  from  noncompliance  if  the  reason  there- 
for is  the  fault  of  the  owner's  servant 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  219-221 ;  Dec. 
Dig.  §  54.*] 

2.  Shipping  (§  39*) — Chabteb — Liabilitt  fob  Injubt  to  Vessel. 

A  provision  of  a  charter  party  that  "the  captain  shall  pay  the  charterer 
the  same  attention  as  if  he  were  the  owner  and  take  the  yadit  where  or- 
dered by  the  charterer  ♦  ♦  ♦  "  gives  the  charterer  full  control  over 
the  navigation  of  the  vessel,  and  makes  the  captain  his  agent,  regardless 
of  who  hired  him. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  141-148;  Dec. 
Dig.  i  39.*] 

3.  Shipping  (|  54*) — Chabteb — Liability  fob  Stbanding  of  Vessel. 

The  stranding  of  a  yacht  on  a  known  shore  in  the  daytime  and  in  open 
weather  held  due  to  the  fault  of  the  master,  who  under  the  charter  was 
the  servant  of  the  charterer  and  not  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  §§  219-221 ;  Dec. 
Dig.  S  54.*] 

4.  Shipping  (|  194*) — (tenebal  Avebaoe — Subjects  of  Compensation. 

Expense  incurred  by  a  yacht  for  wages  and  supplies  while  going  to  and 
from  a  port  of  refuge,  which  she  was  compelled  to  make  because  of  strand- 
ing, constitutes  a  proper  general  average  charge,  but  must  be  separated 
from  other  expenses  of  the  voyage. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  613-617;  Dec. 
Dig.  f  194.* 

General  average,  see  notes  to  Paclflc  Mail  S.  S.  Co.  v.  New  York,  N.  & 
R.  Mining  Co.,  20  C.  C.  A.  357 :  The  Santa  Ana,  84  C.  C.  A.  316 ;  British 
&  Foreign  Marine  Ins.  Co.,  Ltd.,  v.  Maldonado  &  Co.,  Inc.,  106  C.  C.  A. 
133.] 

•For  other  cases  see  same  topic  &  §  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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5.  Shipping  (§  58*)— Chabteb — Liabiutt  of  Ghabtebeb  pob  Injury  to  Ves- 

sel— Damages. 

Under  a  charter  by  which  the  charterer  became  liable  for  any  loss  or 
Injury  to  the  vessel  not  recoverable  under  a  policy  of  insurance  held  by 
the  owner,  where  the  vessel  was  stranded  through  fault  of  the  charterer's 
servants,  he  was  entitled  to  set-off  against  his  liability  items  of  expendi- 
ture which  could  have  been  brought  into  general  average  and  proved  un- 
der the  policy,  and  of  which  the  owner  was  given  timely  notice. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  f{  233-244,  814, 
327;    Dec.  Dig.  f  68.*] 

6.  Shipping  (|  40*) — Time  Ghabteb — Deitubbage  fob  Delay  in  Redeliveby. 

Under  a  time  charter  of  a  yacht,  a  provision  that  in  case  of  failure  to 
redeliver  at  the  expiration  of  the  charter  period  the  charterer  should  pay 
demurrage  is  valid  and  enforceable. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Dec.  Dig.  §  40.* 
Demurrage,  see  notes  to  Harrison  v.  Smith.  14  C.  G.  A.  657;   Randan 
v.  Sprague,  21  C.  C.  A.  337;   Hagerman  v.  Norton,  46  C.  C.  A.  4.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  Arthur  H.  Hahlo  and  another,  executors, 
against  E.  C.  Benedict,  and  cross-libel.  Decree  for  libelants,  and  re- 
spondent appeals.    Modified  and  affinned. 

Peter  S.  Carter,  of  New  York  City,  for  appellant. 
J.  P.  Kirlin,  of  New  York  City,  for  appellees. 

Before  COXE  and  ROGERS,  Circuit  Judges  and  HAND,  District 
Judge. 

HAND,  District  Judge.  The  first  question  is  of  liability.  Which 
party  is  responsible  for  the  losses  which  arose  from  the  stranding? 
This  question  is  to  be  determined  by  the  charter  party  itself.  The 
stipulations  of  the  respondent  are  contained  in  the  sixth  article : 

**The  charteree  [charterer]  agrees  ♦  •  ♦  to  redeliver  the  yacht  ♦  •  ♦ 
on  the  expiration  hereof  at  New  York,  N.  Y.  in  as  good  condition  as  that  in 
which  he  received  her,  reasonable  wear  and  tear  and  such  damage  as  he  may 
not  be  liable  to  make  good  excepted  ♦  •  ♦  and  should  the  charteree  not 
then  so  redeliver  the  yacht  he  agrees  to  pay  demurrage." 

The  seventh  article  is  as  follows : 

"The  charteree  [charterer]  agrees  to  pay  for  •  •  •  any  loss  to  the 
yacht  or  equipment  ♦  ♦  •  not  covered  or  recoverable  under  the  poUcy  of 
insurance  hereinafter  provided  for  or  which  may  have  occurred  from  any 
cause  other  than  one  arising  out  of  the  breach  of  conditions  set  out  in  para- 
graph 1  of  this  agreement." 

The  ninth  clause  reads  as  follows : 

**The  captain  shall  pay  the  charteree  [charterer]  the  same  attention  as  If 
he  were  the  owner  and  take  the  yacht  where  ordered  by  the  charteree  within 
the  limits  of  navigation  specified  in  the  policy  of  insurance." 

[1,  2]  The  obligation  of  the  charterer  under  article  sixth  to  rede- 
liver the  boat  is  without  condition,  and  courts  might  have  held  that  he 
undertook  by  the  stipulation  in  question  to  redeliver  the  boat  regardless 
of  whose  servant  the  captain  might  be.    Sun  P.  &  P.  Co.  v.  Moore,  183 

*For  other  cases  see  same  topic  &  S  numbkb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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U.  S.  642,  22  Sup.  Ct.  240,  45  L.  Ed.  366.  However,  it  is  recognized 
that  it  would  be  unreasonable  to  require  absolute  compliance  by  the 
charterer,  if  the  reason  for  noncompliance  was  the  fault  of  the  own- 
er's servant.  Hence  all  the  cases  consider  that  question  and  have  im- 
plied such  condition  into  the  agreement  to  redeliver.  The  ninth  article 
certainly  intends  to  substitute  the  charterer  for  the  owner,  during  the 
term  of  the  charter;  that  is  to  say,  it  subjects  the  captain  to  the  same 
direction  from  the  charterer  as  he  would  be  bound  to  give  the  owner 
were  it  not  for  the  charter.  In  the  face  of  this  provision  it  becomes  of 
small  consequence  who  originally  engaged  the  captain,  provided  the 
stranding  resulted  from  his  fault.  In  Hills  v.  Leeds  (D.  C.)  149  Fed. 
878,  and  The  Del  Norte,  119  Fed.  118,  55  C.  C.  A.  220,  the  offending 
servant  had  been  in  fact  selected  by  the  owner,  but  he  was  under  the 
control  of  the  charterer.  In  the  Del  Norte,  the  phrase  was  "under  or- 
der and  direction"  of  the  charterer.  In  Hills  v.  Leeds,  supra,  the 
phrase  was : 

"The  hirer  is  to  have  the  same  authority  as  the  owner  of  the  boat  so  far 
as  regards  the  management  of  the  yacht  and  the  control  of  the  captain  and 
engineer,  and  that,  In  the  event  of  either  of  them  proving  disobedient  or  in- 
competent, the  hirer  shall  have  the  right  to  discharge  him  or  them,  and  en- 
gage others  In  their  place." 

Although  more  expanded  than  the  clauses  of  article  ninth  of  this 
charter,  the  intent  is  the  same  as  here.  In  The  Barnstable,  181  U.  S. 
464,  21  Sup.  Ct.  684,  45  L.  Ed.  954,  it  is  true  that  the  charterers  had 
appointed  the  crew,  but  the  test  was  who  had  control  during  the  charter. 
The  same  thing  is  true  in  BaumvoU  v.  Gilchrest,  L.  R.  (1892)  1,  Q. 
B.  253.  There  Lord  Esher  says,  at  page  259,  that  the  question  depends 
upon — 

"whether  the  owner  has  by  the  charter,  where  there  Is  a  charter,  parted  with 
the  whole  possession  and  control  of  the  ship,  and  to  this  extent  that  he  has 
given  to  the  charterer  power  and  right  Independent  of  him  and  without  refer- 
ence to  him  to  do  what  he  pleases  with  regard  to  the  captain,  the  crew,  and 
the  management  and  employment  of  the  ship." 

Mr.  Justice  Story,  in  Marcardier  v.  Insurance  Co.,  8  Cranch,  39, 
49,  3  L.  Ed.  481,  puts  the  test  in  these  words,  "exclusive  possession, 
command,  and  navigation."  The  same  thing  is  repeated  in  Reed  v. 
United  States,  11  Wall.  591,  600,  20  L.  Ed.  220.  In  Leary  v.  United 
States,  14  Wall.  607,  610,  20  L.  Ed.  756,  the  phrase  is,  "entire  com- 
mand and  possession  of  the  vessel  and  the  consequent  control  over  her 
navigation."  This  test  seems  to  be  approved  in  United  States  v.  Shea, 
152  U.  S.  178,  14  Sup.  Ct.  519,  38  L.  Ed.  403.  We  cannot  doubt, 
therefore,  that  the  master  was  the  agent  of  the  owner  at  this  time,  and 
we  do  not  think  it  material  who  actually  selected  or  employed  him. 
That  being  true,  there  is  no  reason  to  except  the  charterer  from  the 
covenant  of  the  sixth  article. 

[3]  The  next  question  is  of  the  negligence  of  the  master,  because 
the  sixth  article  of  the  charter  exempts  the  charterer  from  any  dam- 
age which  he  may  not  be  liable  for  and  the  tenth  article  exempts  him 
from  his  hire  in  case  the  yacht  is  incapacitated  by  damage  or  accident 
for  which  he  is  not  responsible,  and  he  would  not  be  responsible  if  the 
132  C.C.A.— 29 
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loss  happened  from  inevitable  accident  or  peril  of  the  sea.  It  must  be 
a  very  clear  case  which  would  hold  it  an  inevitable  accident  for  a  vessel 
to  run  ashore  on  a  known  coast  two  hours  after  sunrise  in  open  weath- 
er. It  may  seem  now  too  simple  to  say  that  the  cause  was  the  yacht's 
running  too  near  inshore,  but  that  in  fact  is  the  whole  story,  and  car- 
ries its  own  blame  along  with  it.  There  was  no  necessity  to  bring  her 
so  near  the  reef,  and  there  was  all  the  more  danger  if  a  haze  or  smoke 
obscured  the  exact  position  of  the  land.  The  master  does  not  pretend 
that  the  reef  on  which  she  stranded  was  unknown  or  even  uncharted ; 
it  is  true  that  the  exact  position  of  the  rock  that  she  struck  was  not 
charted,  but  everybody  knew  that  the  bottom  off  the  Colorado  Reef 
was  not  laid  down  with  the  exactitude  of  the  East  river.  To  bring  her 
deliberately  inshore  under  those  circumstances  was  to  take  a  chance  of 
just  what  actually  happened.  Some  question  has  been  made  of  the 
easterly  set  of  the  tide  on  the  Island  of  Cuba.  This  seems  to  be  a  pos- 
sible explanation,  but  masters  are  responsible  for  known  currents, 
and  it  is  not  suggested  that  there  was  anything  unknown,  or  at  least 
unknowable,  about  this  particular  current.  If  they  navigate  in  waters 
which  are  not  known,  they  should  keep  a  leeway  of  safety.  We  do 
not  understand  that  any  one  claims  there  was  a  greater  easterly  set  that 
day  than  usual.  It  therefore  appears  that  the  charterer  is  liable  under 
the  stipulations  contained  in  the  sixth  and  seventh  articles  of  the 
charter. 

[4]  The  next  question  relates  to  damages.  In  making  up  the  general 
average  statement  adjustment  was  made  between  what  supplies  were 
consumed  at  Havana,  or  on  the  way  there,  and  the  rest.  These  wages 
and  supplies  were  treated  as  part  of  the  salvage  service,  upon  the  theory 
that  it  was  necessary  to  proceed  to  Havana  as  a  port  of  refuge  for  in- 
spection before  the  Virginia  could  safely  go  to  New  York.  As  such 
they  fell  within  Risley  v.  Ins.  Co.  of  N.  A.  (D.  C.)  189  Fed.  529.  How- 
ever, only  so  much  could  be  brought  into  general  average  as  were  prop- 
erly apportionable  to  that  portion  of  the  voyage;  the  rest  remained 
outside  the  insurance  altogether.  We  do  not  understand  that  the  char- 
terer questions  the  propriety  of  the  division  between  the  period  before 
and  after  the  detention  for  inspection  as  made,  or  asserts  that  the  items 
are  incorrect,  provided  the  expenses  on  the  way  to  Havana,  and  while 
detained  there,  only  could  be  included  in  general  average.  We  think 
that  under  general  average  only  so  much  can  be  included. 

[5]  On  the  other  hand,  we  think  that  in  spite  of  the  negligence  of 
the  charterer's  servants  in  stranding  the  yacht,  he  is  entitled  to  set-off 
those  items  of  his  own  expenditure  which  could  have  been  brought  into 
general  average  by  the  owner.  The  owner  was  advised  of  the  claim 
in  season,  the  charterer  made  claim  of  them  against  him.  Since  he 
held  the  policies  pro  tanto  for  the  benefit  of  the  charterer  and  was 
charged  with  a  duty  to  act  for  him  with  reasonable  assiduity,  we  believe 
that  as  soon  as  he  learned  of  the  claim  be  ought  at  least  to  have  made 
inquiry  as  to  their  genuineness  and  provability  under  the  policies,  and 
that  his  disregard  in  that  respect  subjects  him  to  a  set-off  equal  in 
amount  with  what  would  have  been  allowed  the  charterer.  The  learn- 
ed commissioner  seemed  to  suppose  that  it  makes  a  difference  because 
the  charterer  has  paid  nothing  to  the  owner,  and  that  to  set  off  these 
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claims  would  be  to  charge  him  because  of  the  charterer's  own  default. 
We  think  that  this  misconceives  the  relations  of  the  parties ;  the  set- 
off is  allowed  because  the  owner  owed  a  positive  duty  to  the  charterer 
to  prove  for  him  upon  the  policies,  and  while  the  losses  did  originate 
from  Bond's  negligence,  that  did  not  deprive  the  charterer  of  his  right 
to  be  protected  under  the  policies.  The  items  to  be  included  are  the 
meat  destroyed,  $311.10,  and  wireless  messages,  $34.80.  The  light- 
house tender  charge  is  found  to  be  a  gratuity.  If  the  provisions  claim- 
ed, $435.50  and  $271.03,  were  not  brought  before  the  underwriters, 
the  set-oflf  will  contain  also  an  allowance  made  for  them  on  the  basis 
of  the  time  consumed  going  to,  and  at,  Havana,  as  a  port  of  refuge. 
This  adjustment  can  probably  be  made  by  consent,  or  may  be  brought 
before  Judge  Hand  for  disposition  in  case  of  a  dispute. 

[8]  The  next  question  is  of  the  damages  for  failure  to  deliver  un- 
til June  27,  1911.  This  is  expressly  covered  by  the  sixth  article  of  the 
charter  party,  and  will  control  unless  the  court  set  it  aside  as  a  penalty. 
It  is  hardly  useful  to  add  at  length  to  the  extraordinary  confusion  upon 
this  subject.  Equity,  wisely  or  not,  has  always  relieved  against  money 
penalty,  and  will  penetrate  any  disguise.  Hence  it  will  not  serve  to 
call  a  true  penalty  liquidated  damages.  However,  contracts  do  mean 
what  they  say,  and  if  the  parties  call  a  provision  liquidated  damages, 
the  court  ought  to  accept  it  until  it  is  shown  that  it  is  a  penalty.  How 
can  it  be  shown  ?  Obviously  only  by  proof  that  nobody  could  honestly 
suppose  that  the  provision  would  only  cover  the  obligee's  loss ;  if  that 
is  shown,  then  the  mere  words  used  will  yield,  but  the  court  will  not 
start  with  a  presumption  against  what  the  parties  say  they  meant.  Sun 
Publishing  &  Printing  Co.  v.  Moore,  183  U.  S.  642,  22  Sup.  Ct.  240, 
45  L.  Ed.  366.  Now  there  is  not  the  slightest  justification  here  for 
disregarding  the  formal  expression  of  the  parties'  intention.  The  yacht 
had  a  charter  value,  imcertain  but  real,  one  which  this  suit  shows  to 
be  hard  of  proof.  Both  sides  agreed  that  she  had  it,  by  the  very  best 
of  evidence — their  willingness  to  let  and  hire  her  at  the  same  sum  for 
the  first  60  days.  Nothing  could  be  more  unreasonable  than  to  disre- 
gard their  deliberate  words  and  to  try  to  substitute  some  other  meas- 
ure. We  think  it  not  necessary  to  consider  whether  the  provision  here 
is  really  liquidated  damages,  or  rather  an  extension  of  the  charter. 
Morgan  v.  Garfield  &  Proctor  Coal  Co.  (D.  C.)  113  Fed.  520. 

Quite  other  considerations  apply  to  the  period  after  June  27th. 
Whatever  may  be  the  prima  facie  case  arising  from  the  charter  rate 
itself  (Dewar  v.  Mowinckel,  179  Fed.  355,  102  C.  C.  A.  539;  Smith  v. 
The  Governor  Ames,  187  Fed.  40,  109  C.  C.  A.  94),  it  applies  only 
when  the  parties  have  not  gone  into  proof.  Now  there  was  only  one 
qualified  witness  called  on  this  subject  and  he  swore  to  values  consid- 
erably less  than  the  amount  fixed  in  the  charter  party.  It  is  quite  ap- 
parent from  his  testimony  that  $5,000  for  the  month  in  question  was 
the  figure  most  satisfactory  to  him,  though  larger  sums  he  regarded 
as  possibilities.  We  believe  that  in  view  of  the  very  stringent  rule  in 
The  Conqueror,  166  U.  S.  110,  17  Sup.  Ct.  510,  41  L.  Ed.  937,  a  prop- 
er proportion  of  $5,000,  less  owner's  charges,  $670,  is  the  utmost  that 
should  be  taken  as  the  hire  value.  It  is  indeed  a  little  doubtful  whether 
any  allowance  at  all  should  be  made  under  The  Conqueror,  supra,  the 
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proof  being  only  at  the  mouths  of  experts.  However,  the  grounds  for 
that  decision  are,  we  think,  to  be  found  especially  on  pages  133  and  134 
of  166  U.  S.,  on  page  519  of  17  Sup.  Ct.,  41  L.  Ed.  937 : 

"She  was  purchased  by  her  owner  for  his  personal  pleasure,  and  there  is 
not  an  atom  of  testimony  tending  to  show  that  he  bought  her  for  hire,  or 
would  have  leased  her  if  he  had  been  able  to  do  so,  even  for  the  large  sum  of 
$100  per  day  fixed  as  her  value. 

"Apain,  the  court  may  properly  take  Judicial  notice  of  the  fact  that  the 
yachting  season  in  our  northern  waters  practically  comes  to  an  end  before 
the  1st  of  November,  and,  as  The  Conqueror  was  seized  on  August  27th,  during 
more  than  one-half  the  time  for  which  demurrage  was  allowed  she  probably 
would  have  been  laid  up  at  her  wharf.  It  is  true  there  was  a  possibility  that 
her  owner  might  have  desired  her  for  use  in  a  winter's  cruise  to  tropical  wa- 
ters; but  there  was  not  the  slightest  evidence  of  that,  and  the  contingency 
of  her  being  so  used  was  too  remote  to  justify  an  allowance  upon  that  basis." 

Here  there  is  evidence  that  she  would  have  been  leased  in  June  and 
July,  just  as  she  was  leased  in  August.  The  season  was  at  its  very 
height,  and  we  cannot  say  that  the  proof  was  speculative  in  spite  of  a 
narrow  market.  The  Conqueror,  supra,  has,  however,  established  so 
strict  a  proof  that  we  are  not  disposed  to  allow  more  than  the  lowest 
value. 

Interest  upon  the  demurrage  up  to  June  27,  1911,  was  certainly 
proper.  Milburn  v.  Boxes  of  Oranges  and  Lemons,  57  Fed.  236,  6 
C.  C.  A.  317.  A  question  may  arise  regarding  the  demurrage  for  the 
lajst  22  days,  especially  in  view  of  the  decision  of  a  majority  of  this 
court  in  The  Sitka,  159  Fed.  1023,  85  C.  C.  A.  488,  affirming  without 
opinion  the  District  Court  in  156  Fed.  427,  a  collision  case.  We  do  not 
see,  however,  any  reason  not  to  apply  the  rule  applicable  in  actions  at 
common  law  upon  contracts  where  the  damages  are  not  liquidated, 
which  leaves  interest  as  matter  of  discretion,  nor  do  we  see  any  reason 
to  differ  with  the  learned  commissioner  in  his  allowance  of  interest. 

With  the  modifications  indicated,  the  decree  is  affirmed,  without  costs 
in  this  court 


(216  Fed.  308) 

In  re  FRANK  B.  SCOTT  TRANSFER  CO. 

CHICAGO  AUDITORIUM  ASS'N  v.  CENTRAL  TRUST  CO.  OF  ILLINOIS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  15,  1914.) 

No.  2020. 

1.  Bankbfptct  (8  .318*)  —  Executory  Contract — Anticipatory  Breach  — 
Provable  Damages. 

Where  the  bankrupt  contracted  to  furnish  livery  and  baggage  service 
at  reasonable  rates  for  an  hotel  association  for  five  years  and  pay 
$21,000  for  the  privilege  in  monthly  installments,  but  became  bankrupt 
during  the  term,  the  hotel  association  was  entitled  to  prove  against  the 
estate  in  bankruptcy  a  claim  for  damages  predicated  on  the  anticipatory 
breach  of  the  contract  due  to  the  bankrupt's  inability  to  further  perform. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §f  481,  482; 
Dec.  Dig.  §  318.*1 

*For  other  cases  see  same  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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2.  Bankbuptct  (§  318*)— Claims  Pbovable — Executory  Contract — Termina- 
tion. 

Where  a  contract  by  a  bankrupt  to  furnish  livery  and  baggage  service 
to  a  hotel  association  for  five  years  and  to  pay  $21,000  for  the  privilege 
provided  that  the  association  reserved  the  right  to  revoke  the  privileges 
by  giving  six  months*  notice  In  writing,  such  provision  rendered  the  con- 
tract mutually  obligatory  only  for  a  term  of  six  months,  so  that,  on  the 
intervention  of  bankruptcy,  the  hotel  assoT^iation  could  claim  damages^ 
only  for  that  period. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |f  481,  482; 
Dec.  Dig.  §  318.*] 

.  Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois;  Kenesaw  M.  Landis, 
Judge. 

In  the  matter  of  bankruptcy  proceedings  of  the  Frank  E.  Scott 
Transfer  Company.  From  an  order  of  the  District  Court,  confirming 
an  order  of  the  referee  disallowing  a  claim  filed  by  the  Chicago  Audi- 
torium Association  for  damages  arising  out  of  alleged  anticipatory 
breach  of  an  executory  contract,  and  allowing  only  a  portion  of  the 
claim,  on  objections  of  the  Central  Trust  Company  of  Illinois,  as  trus- 
tee of  the  bankrupt  estate,  the  Chicago  Auditorium  Association  ap- 
peals.   Reversed. 

This  appeal  Is  from  an  order  of  the  District  Court  in  bankruptcy,  confirm- 
ing an  order  of  the  referee,  which  disallows  a  claim  filed  by  the  appellant 
for  damages  arising  out  of  alleged  anticipatory  breach  of  an  executory  con- 
tract entered  into  by  the  bankrupt,  and  allows  only  the  portion  of  such  claim 
as  presented  for  ^11.20,  which  had  accrued  under  the  contract  when  bank- 
ruptcy intervened. 

The  contract  in  question  is  thus  described  in  the  brief  for  appellant :  ''By 
the  terms  of  said  contract,  entered  into  February  1,  1911,  the  association 
granted  to  the  transfer  company  the  exclusive  baggage  and  livery  privilege 
of  the  Auditorium  Hotel,  In  the  city  of  Chicago,  for  a  period  of  five  years 
from  the  date  of  the  contract.  This  exclusive  privilege  was  stated  in  the  con- 
tract to  consist  of  the  sole  and  exclusive  right,  so  far  as  it  was  within  the 
legal  capacity  of  the  association  to  grant,  to  transfer  and  carry  to  and  from 
the  said  hotel  all  articles  of  baggage,  and  all  passengers  and  persons,  and  to 
furnish  livery  to  the  guests  and  patrons  of  the  hotel.  In  consideration  of  this 
grant  by  the  association,  the  transfer  company  agreed  to  furnish  prompt 
and  efficient  Uvery  and  baggage  service  at  reasonable  rates  during  the  con- 
tinuance of  the  contract,  and  to  pay  the  association  the  sum  of  $6,000  for 
the  baggage  privilege,  and  the  sum  of  $15,000  for  the  livery  privilege,  a  total 
of  $21,000,  payable  in  monthly  installments  of  $350.  This  contract  was  car- 
ried out  by  both  parties  thereto,  up  to  and  including  the  date  on  which  the 
petition  in  bankruptcy  was  filed  against  the  transfer  company." 

This  statement  of  the  contract  is  incomplete,  however,  as  it  further  pro- 
vides, in  favor  of  the  appellant,  as  **party  of  the  first  part,"  as  follows  *The 
party  of  the  first  part,  however,  reserves  the  right,  which  is  an  express  con- 
dition of  the  forejroing  grants,  to  cancel  and  revoke  either  or  both  of  said 
privileges,  by  giving  six  months*  notice  in  writing  of  Its  election  so  to  do, 
whenever  the  service  Is  not,  in  the  opinion  of  the  party  of  the  first  part,  sat- 
isfactory, or  in  the  event  of  any  change  In  management  of  said  hotel ;  and 
In  case  of  the  termination  of  either  or  both  of  said  privileges  by  exercise  of 
the  right  and  option  reserved  by  this  paragraph,  such  privilege  or  privileges 
shall  cease  and  determine  at  the  expiration  of  the  six  months*  notice  afore- 
said, and  both  parties  hereto  shall  In  that  case  be  released  from  further  11a- 
blUty  respecting  the  concession  so  canceled  and  revoked." 

*For  other  casee  see  same  topic  ft  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Rudolph  Matz  and  Wm.  D.  Bangs,  both  of  Chicago,  111.,  for  appel- 
lant. 

C.  J.  Silber,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

.  SEAMAN,  Circuit  Judge.  [1]  The  single  question  for  review  on 
this  appeal  is  whether  the  claim  for  damages,  predicated  on  an  al- 
leged anticipatory  breach  of  the  executory  contract  in  suit,  constitutes 
a  provable  claim  in  bankruptcy.  It  does  not  appear  to  be  met  and  an- 
swered by  any  decision  of  the  Supreme  Court  called  to  our  attention, 
and  if  not  free  from  difficulty  under  various  other  authorities  cited, 
we  believe  its  solution  lies  within  narrow  compass — ^hinging  upon  the 
tenability  of  the  appellant's  contentions  of  the  legal  effect  of  the  bank- 
ruptcy proceedings:  (a)  That  they  produced  an  anticipatory  breach 
of  the  bankrupt's  contract  to  furnish  livery  and  baggage  service  as 
provided;  and  (b)  thus  created  simultaneous  liability  of  its  estate  in 
bankruptcy  for  damages  so  arising. 

The  general  doctrine  of  anticipatory  breach  of  an  executory  con- 
tract whenever  the  contractor  disenables  himself  from  performance  is 
well  established  (Lovell  v.  St.  Louis  Life  Ins.  Co.,  Ill  U.  S.  264,  274, 
4  Sup.  Ct.  390,  28  L.  Ed.  423 ;  Roehm  v.  Horst,  178  U.  S.  1,  7,  20  Sup. 
Ct.  780,  44  L.  Ed.  953,  and  cases  reviewed)  and  its  application,  when 
the  contractor  "becomes  bankrupt  and  goes  into  liquidation,"  is  upheld 
in  Carr  v.  Hamilton,  129  U.  S.  252,  256,  9  Sup.  Ct.  295,  32  L.  Ed. 
669,  in  reference  to  a  policy  of  life  insurance,  for  the  reason  that  the 
company  thereby  "becomes  civiliter  mortuus ;  its  business  is  brought 
to  an  absolute  end."  It  has  likewise  been  pronounced  applicable  to  an 
executory  contract  "broken  by  the  insolvency  of  the  railway  companies 
and  the  appointment  of  receivers"  thereof,  whenever  the  receivers  re- 
ject the  contract,  and  that  in  such  event  the  "rejection  relates  back  to 
the  beginning  of  the  receivership."  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  198  Fed.  721,  736,  744,  117  C.  C.  A.  503,  2d  Cir- 
cuit. 

Upon  the  concrete  question  presented  in  this  case,  however,  whether 
intervention  of  bankruptcy  constitutes  such  breach  for  which  damages 
are  provable  therein,  considerable  diversity  appears  in  various  rulings 
of  the  District  Courts,  as  reported,  in  the  administration  of  bankruptcy 
under  the  present  acts,  and  it  is  contended  for  support  of  the  ruling 
herein  against  that  proposition  that  several  decisions  in  the  Circuit 
Court  of  Appeals  of  other  circuits  (Watson  v.  Merrill,  136  Fed.  359, 
69  C.  C.  A.  185,  69  L.  R.  A.  719,  8th  Circuit;  In  re  Roth  &  Appel, 
181  Fed.  667,  104  C.  C.  A.  649,  31  L.  R.  A.  (N.  S.)  270,  2d  Circuit; 
Colman  Co.  v.  Withhoft,  195  Fed.  250,  115  C.  C.  A.  222,  9th  Circuit), 
disallowing  claims  for  rent  or  damages  accruing  subsequent  to  bank- 
ruptcy under  leases  held  by  the  bankrupt,  are  applicable  and  of  con- 
trolling weight  and  force.  On  the  other  hand,  two  decisions  of  like 
appellate  tribunals  are  cited  (In  re  Swift,  112  Fed.  315,  50  C.  C.  A.  264, 
1st  Circuit;  In  re  Neflf,  157  Fed.  57,  84  C.  C.  A.  561,  28  L.  R.  A.  [N. 
S.]  349,  6th  Circuit)  as  direct  authorities  for  upholding  provability  of 
the  claim  in  controversy. 
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Laying  aside  for  the  moment  the  first-mentioned  line  of  authorities 
and  their  distinction  from  the  present  issue,  we  proceed  to  considera- 
tion of  In  re  Swift,  supra,  and  In  re  Neff,  supra,  and  the  doctrine  of 
anticipatory  breach  of  contract  arising  from  bankruptcy,  upheld  in 
both  cases.  In  the  Swift  Case,  the  bankrupt  as  stockholder  had  pur- 
chased stocks  for  the  claimant  and  was  "carrying  the  same  on  margin," 
when  the  broker  petitioned  for  adjudication  as  a  bankrupt,  after  hav- 
ing made  a  voluntary  assignment.  The  opinion  delivered  by  Judge 
Putnam  discusses  the  contentions  whether  the  date  or  fact  of  volun- 
tary assignment  or  of  proceedings  in  bankruptcy  was  controlling,  and 
rules,  in  effect,  that  the  fact  of  voluntary  assignment  became  immate- 
rial, and  that  the  issue  of  anticipatory  breach  rested  on  the  legal  eflfect 
of  the  bankruptcy  proceedings — citing  Lovell  v.  Ins.  Co.,  supra,  and 
other  authorities.  Thereupon  it  is  held  that  proceedings  in  bankrupt- 
cy "rendered  unnecessary  a  demand  and  tender,"  and  the  "proof  of 
debt  relates  to  the  time  when  they  were  commenced" ;  that  "the  con- 
tract ripened  simultaneously  with  the  beginning  of  the  proceedings  in 
bankruptcy,  as  the  consequence  thereof  in  connection  with  the  adjudi- 
cation which  followed."  In  the  Neff  Case  the  opinion  is  by  Mr.  Jus- 
tice Lurton,  then  Circuit  Judge,  in  reference  to  an  executory  contract 
on  the  part  of  the  bankrupt  to  purchase  certain  stocks  two  years  after 
date  at  a  price  named.  Bankruptcy  intervened  before  maturity,  and 
claim  was  filed  for  recovery,  under  a  stipulation  of  fact  that  the  cor- 
porations issuing  the  stock  "were  insolvent  before  the  bankruptcy  of 
said  Neff,  and  that  this  stock  was  of  no  value."  The  doctrine  of  an- 
ticipatory breach  is  defined  (with  numerous  citations),  and  its  applica- 
tion for  allowance  of  the  claim  is  then  stated :  "Bankruptcy  is  a  com- 
plete disablement  from  performance,  and  the  equivalent  of  an  out  and 
out  repudiation,  subject  only  to  the  right  of  the  trustee,  at  his  elec- 
tion, to  rehabilitate  the  contract  by  performance" ;  and  it  is  sufficient 
for  allowance  "that  a  claim  becomes  provable  in  consequence  of  bank- 
ruptcy." The  opinion  cites  and  approves  the  above-mentioned  Swift 
Case,  and  the  excellent  opinion  of  Judge  Lowell  in  the  District  Court, 
reported  as  In  re  Pettingill  Co.,  137  Fed.  143,  147. 

We  are  of  opinion  that  these  decisions  are  well  founded,  both  in 
their  definition  of  the  general  doctrine  referred  to  and  in  respect  of 
the  instantaneous  effect  of  proceedings  in  bankruptcy  for  anticipatory 
breach  of  the  unperformed  contract,  unless  the  trustee  in  bankruptcy 
elects  performance  thereof  in  the  interest  of  the  estate,  and  that  it  is 
equally  applicable  whether  the  proceedings  are  voluntary  or  involun- 
tary, notwithstanding  the  distinction  in  that  particular  suggested  in 
one  or  more  of  the  District  Court  citations.  Provability  of  the  claim 
for  damages  rests  on  this  instantaneous  legal  effect  of  the  proceedings, 
as  no  subsequent  breach  can  authorize  the  claim.  It  is  thus  brought 
within  clause  4  of  section  63a  (Bankr.  Act  July  1,  1898,  c.  541,  30  Stat. 
562,  563  [U.  S.  Comp.  St.  1901,  p.  3447]),  which  includes  all  indebted- 
ness founded  upon  contract  existing  "at  the  time  of  the  filing  of  the 
petition  in  bankruptcy"  (Zavelo  v.  Reeves,  227  U.  S.  625,  631,  33  Sup. 
Ct.  365,  57  L.  Ed.  676),  to  be  liquidated  pursuant  to  section  63b. 
Whether  the  trustee  may  have  authority  to  carry  out  the  contract  in 
question,  if  he  so  elects,  is  not  involved  for  consideration,  as  no  such 
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election  is  set  up,  and  it  is  plain  that  any  right  which  may  be  conferred 
to  that  end  by  the  Bankruptcy  Act  lends  no  force  to  the  appellee's  con- 
tention that  the  claim  presented  was  for  a  contingent  liability.  The 
liability  arising  under  the  breach  of  this  contract  was  direct,  and  in  no 
sense  contingent,  nor  affected  by  the  ruling  in  Dunbar  v.  Dunbar,  190 
U.  S.  340,  344,  23  Sup.  Ct.  757,  47  L.  Ed.  1084,  cited  in  support  of  the 
contention,  except  as  hereinafter  stated. 

In  reference  to  the  above-mentioned  authorities  disallowing  claims 
for  breach  of  leasehold  contract  arising  through  bankruptcy,  each 
must  rest  for  approval  on  the  distinction  well  pointed  out  in  the  opinion 
of  the  Circuit  Court  of  Appeals  of  the  Second  Circuit  (In  re  Roth  & 
Appel,  181  Fed.  667,  104  C.  C.  A.  649,  31  L.  R.  A.  [N.  S.]  270)  be- 
tween the  relation  and  rights  of  lessor  and  lessee  of  realty  under  such 
instruments  and  the  rights  of  the  contracting  parties  under  general 
executory  contracts.  This  distinction  is  observed  as  well  in  a  note  ap- 
pended to  the  opinion  in  Pennsylvania  Steel  Co.  v.  New  York  City 
Ry.  Co.,  supra,  and  thereupon  these  rulings  become  inapplicable  to 
the  present  inquiry. 

[i]  Our  conclusion  is,  therefore,  that  damages  for  anticipatory 
breach  of  the  contract  are  provable  under  the  claim  presented,  and  that 
error  is  well  assigned  for  disallowance  of  the  entire  claim.  It  appears 
from  the  contract,  however,  as  exhibited  with  the  claim,  that  it  re- 
serves in  favor  of  the  appellant  an  option  "to  cancel  and  revoke  either 
or  both  of  said  privileges"  granted  by  the  contract  "by  giving  six 
months*  notice  in  writing  of  its  election  so  to  do,"  and  that  both  par- 
ties shall  "in  that  case  be  released  from  further  liability"  at  the  ex- 
piration of  the  six  months.  Under  this  provision  the  contract  is  mutu- 
ally obligatory  for  a  term  of  six  months  only,  and  uncertain  and  with- 
out force  for  any  longer  term  of  service  in  futuro,  within  Dunbar  v. 
Dunbar,  supra,  and  authorities  cited.  Thus  no  damages  for  breach  are 
provable  beyond  such  period. 

The  order  of  the  District  Court  is  reversed  accordingly,  with  direc- 
tion to  reinstate  the  claim  and  proceed  therein  in  conformity  with  this 
opinion. 


(216  Fed.  312) 

ARMOUR  &  CO.  V.  ZVEGA. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  23,  1914.) 

No.  4102. 

1.  Master  and  Servant  (§  286*) — ^Action  for  Injury  to  Servant — ^Issues 
AND  Proof. 

Plaintiff,  while  employed  in  loading  tierces  of  lard  on  an  elevator  in  de- 
fendant's building,  was  Injured  by  the  falling  of  a  heavy  plank  door  giv- 
ing entrance  to  the  elevator,  which  opened  by  sliding  upward  in  grooves 
and  was  held  in  place  by  a  stick  set  upright  in  one  of  such  grooves. 
Plaintiff's  petition  charged  negligence  generally  in  failing  to  provide  a 
safe  and  suitable  manner  of  holding  the  door  in  position  when  raised  and 
more  specifically  in  the  use  of  the  stick  for  that  purpose.  The  evidence 
tended  to  show  that  the  door  fell  because  of  the  fact  that  the  corner  un- 
der which  the  stick  was  placed  was  eaten  away,  presumably  by  rats,  and 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


ARMOUB  A  CO.  V.  ZVEGA  457 

rested  Insecurely  on  the  stick.  Held,  that  it  was  not  error  to  submit  to 
the  jury  the  question  of  defendant's  liability  because  of  such  d^ect  In  the 
door,  although  it  was  not  directly  charged  in  the  petition,  especially  as, 
when  the  fact  was  brought  out  in  the  testimony,  defendant  was  granted  a 
continuance  for  four  days  to  meet  such  issue. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §S  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;    Dec.  Dig. 
I  286.*] 
2.  Trial  ({  260*) — Instructions — Requests — ^Instructions  Already  Given. 

Refusal  of  a  requested  instruction  on  the  question  of  assumed  risk  in 
an  action  for  injury  to  an  employ^  held  not  error,  in  view  of  the  charge 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  ff  651-659 ;  Dec.  Dig. 
i  260.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;  William  H.  Munger,  Judge. 

Action  at  law  by  Charles  Zvega  against  Armour  &  Co.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

T.  J.  Mahoney,  of  Omaha,  Neb.  Q.  A.  C.  Kennedy,  of  Omaha,  Neb., 
on  the  brief),  for  plaintiff  in  error. 

Joseph  W.  Woodrough,  of  Omaha,  Neb.  (David  A.  Fitch,  of  Omaha, 
Neb.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

CARLAND,  Circuit  Judge.  [1]  Charles  Zvega,  23  years  of  age, 
on  July  2,  1912,  was  in  the  employ  of  Armour  &  Co.  at  Omaha,  Neb. 
His  duty  consisted  in  loading  barrels  or  tierces  of  lard  upon  an  elevator 
for  the  purpose  of  having  them  raised  to  an  upper  floor,  there  to  be 
loaded  upon  cars  for  shipment.  The  entrance  to  the  elevator  from  the 
room  in  which  the  tierces  of  lard  were  contained  was  through  a  sliding 
door,  about  5  feet  wide  and  about  4  feet  high.  It  was  made  of  double 
planks  and  opened  by  sliding  upward.  It  was  about  2  inches  thick 
and  weighed  from  75  to  100  pounds.  When  the  door  was  raised  it 
was  supported  by  what  is  called  in  the  evidence  a  squeegee  stick,  placed 
under  the  lower  end  of  the  door,  and  inserted  in  the  groove  in  which 
the  door  moved  up  and  down.  This  squeegee  stick  was  like  a  broom- 
stick, but  a  little  heavier.  It  was  about  4^^  or  5  feet  long.  On  the 
day  in  question  Zvega  had  raised  the  door  and  placed  the  squeegee  stick 
thereunder  at  the  east  side  thereof,  and  while  transferring  the  tierces 
of  lard  from  the  floor  of  the  room,  in  which  they  were  contained  to 
the  platform  of  the  elevator,  the  door  fell,  crushing  his  hand  and  arm. 
He  brought  this  action  for  the  purpose  of  recovering  damages  for  the 
injuries  which  he  received  as  above  stated.  A  verdict  was  rendered  in 
his  favor,  and  Armour  &  Co.  has  brought  the  case  here,  alleging  error 
in  the  rulings  of  the  trial  court.  Having  in  view  the  only  question  of 
negligence  submitted  to  the  jury  by  the  court,  the  charge  of  negligence 
in  the  complaint  was  as  follows : 

'This  opening  is  provided  with  a  perpendicular  sliding  door;  said  door  is 
constructed  of  heavy,  substantial  material.    To  open  said  door  it  is  necessary 

*For  other  cases  see  same  topic  &  fi  nxtmber  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  raise  same  perpendicularly  in  the  guides  for  that  purpose  provided,  and 
the  defendant,  Armour  &  Co.,  negligently  and  carelessly  failed  to  provide  a 
safe  and  suitable  manner  of  holding  said  door  in  position  when  raised; 
♦  ♦  ♦  that  the  heavy  door  or  slide  which  covered  said  opening  through 
which  the  plaintiff  was  required  to  move  the  barrels  was  sustained  and  held 
up  only  by  a  stick  of  wood,  and  that  there  was  danger  and  great  risk  that  this 
support  would  become  dislodged  and  removed,  thereby  causing  said  heavy  door 
to  slide  and  fall  with  great  force  and  violence,  by  reason  of  the  vibration  or 
jar  caused  by  the  elevator,  or  by  the  removal  and  handling  of  the  barrels  or 
tierces  through  said  opening." 

At  the  trial  it  was  disclosed  that  the  lower  corner  of  the  east  side  of 
the  sliding  door  had  been  eaten,  supposedly  by  rats,  so  that  the  point 
of  the  door  which  would  rest  upon  the  squeegee  stick  when  the  door 
was  raised  was  rendered  small,  and  that  instead  of  having  the  full 
width  and  surface  of  the  bottom  of  the  door  as  originally  constructed 
to  rest  upon  the  supporting  stick,  there  was  only  a  point  of  wood  left 
which  would  rest  upon  the  stick  when  in  position,  thus  causing  the 
door  to  be  more  liable  to  fall  than  as  if  said  door  was  as  originally 
constructed.  There  was  a  motion  for  the  direction  of  a  verdict  in 
favor  of  Armour  &  Co.  on  the  ground  that  the  plaintiff  had  not  com- 
plained in  his  complaint  of  any  defect  in  the  door,  such  as  the  evi- 
dence disclosed.  The  trial  court  was  of  the  opinion,  hojvever,  that 
the  allegation  of  negligence  in  the  complaint,  with  reference  to  the 
door,  referred  to  the  condition  of  the  door  at  the  time  of  the  accident, 
and  that  the  plaintiff  had  a  right  to  urge  as  negligence  the  condition 
of  the  door  as  it  existed  at  the  time  he  was  hurt.  The  record  further 
discloses  that  Armour  &  Co.  was  given  a  continuance  of  four  days, 
ostensibly  for  the  purpose  of  meeting  this  new  phase  of  the  evidence. 
At  the  expiration  of  the  adjournment  the  case  was  resumed,  and  the 
whole  matter  of  the  condition  of  the  door  was  gone  into,  and  the  case 
finally  went  to  the  jury  upon  the  question  of  whether  it  was  negli- 
gence on  the  part  of  Armour  &  Co.  to  allow  such  a  condition  as  existed 
in  the  door  to  rerriain.  The  applicable  principles  of  law  governing 
the  case  are  well  known  and  simple.  It  was  the  duty  of  Armour  & 
Co.  to  use  ordinary  care  to  furnish  Zvega  with  a  reasonably  safe  place 
to  perform  his  duties.  Zvega  on  entering  the  service  of  Armour  &  Co., 
assumed  all  the  risks  and  hazards  of  the  service  which  were  open  and 
plainly  obvious  to  him.  He  could  rely  upon  the  presumption  that  Ar- 
mour &  Co.  had  performed  its  duty.  If  by  any  negligence  on  his  part 
he  directly  contributed  to  the  injuries  he  received,  he  could  not  recov- 
er. He  had  been  in  the  employ  of  Armour  &  Co.  for  two  years,  and 
in  the  particular  service  in  which  he  was  engaged  at  the  time  of  his 
injury  about  two  months.  He  had  raised  the  door  once  before  and 
placed  the  stick  thereunder.  The  trial  court  ruled  that  Zvega  could 
not  complain  of  the  manner  that  Armour  &  Co.  had  adopted  for  hold- 
ing the  door  in  position  when  raised,  as  the  manner  of  so  doing  was 
fully  known  to  him  and  was  plainly  obvious.  It  also  ruled  that  the 
evidence  in  support  of  the  two  other  grounds  of  alleged  negligence, 
namely,  the  placing  of  the  tierces  of  lard  too  near  the  elevator  door, 
and  insufficient  light,  would  not  authorize  a  verdict,  and  they  were 
taken  from  the  jury.  As  said  before,  the  single  question  submitted  to 
the  iurv  was  whether  or  not.  Armour  &  Co.  was  negligent  in  allowing 
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the  door  to  be  in  the  condition  it  was,  with  reference  to  the  portion 
thereof  which  had  been  eaten  away,  supposedly  by  rats.  Zvega  testi- 
fied that  he  did  not  know  that  the  door  had  been  eaten  away  at  the 
place  specified.  The  trial  court  charged  the  jury  that  if  Zvega  knew 
of  this  hole,  there  could  be  no  recovery  by  him.  A  majority  of  this 
court  are  of  the  opinion  that  there  was  evidence  sufficient  to  go  to  the 
jury  upon  this  point.  How  long  the  hole  in  the  door  had  existed  does 
not  appear,  except  the  inference  that  may  be  drawn  from  the  fact  that 
pieces  of  tin  seemed  to  have  been  nailed  over  it. 

In  regard  to  the  alleged  error  in  the  ruling  of  the  court  in  allowing 
a  recovery  for  the  defect  in  the  door,  we  think  that,  in  view  of  the 
adjournment  of  the  court  and  the  full  opportunity  allowed  to  the  de- 
fendant to  go  into  that  question,  there  was  no  prejudicial  error.  We 
do  not  think  there  was  any  error  in  the  charge  of  the  court  upon  the 
law  of  assumption  of  risk,  or  upon  the  question  of  whether  Zvega 
was  guilty  of  contributory  negligence.  If  he  knew  that  the  hole  was 
in  the  door,  he  might  have  been  guilty  of  contributory  negligence  for 
not  placing  the  stick  at  the  other  end  of  the  door  where  there  was  no 
hole.  If  he  knew  of  the  existence  of  the  hole,  he  assumed  the  risk. 
The  judge  so  charged  the  jury  in  both  instances.  .  So  the  case  comes 
down  to  the  narrow  question,  which  was  submitted  to  the  jury,  as  to 
whether  Zvega  knew  the  hole  was  in  the  door.  As  has  been  said  be- 
fore, the  majority  of  this  court  is  of  the  opinion  that  there  was  evi- 
dence to  go  to  the  jury  upon  this  question. 

[2]  Counsel  for  Armour  &  Co.  requested  the  court  to  charge  as 
follows : 

"If  the  defect  In  the  lower  left-hand  corner  of  the  door  was  so  open  and  ob- 
vious and  apparent  that  the  plaintiff  with  the  light  that  existed  at  the  time, 
which  was  shown  to  have  been  good,  could  not  have  raised  the  door  to  the 
height  to  place  the  stick  under  it,  and  have  placed  said  stick  immediately  un- 
der the  left-hand  lower  corner  of  said  door,  without  seeing  and  observing  the 
defect  then  existing  in  that  comer  of  the  door,  then  with  that  knowledge  and 
with  the  defect  being  so  obvious  and  apparent,  the  plaintiff  should  be  pre- 
sumed to  have  assumed  the  risk  resulting  from  said  defect,  and  your  verdict 
should  be  for  the  defendant" 

Laying  aside  the  question  as  to  whether  the  court  would  have  been 
justified  in  telling  the  jury  under  the  evidence  that  the  light  was  good, 
we  think,  as  the  court  told  the  jury  that  Zvega  could  not  recover  if  he 
knew  of  the  existence  of  the  hole,  and  as  the  jury  had  the  whole  evi- 
dence before  them  from  which  to  determine  this  fact,  that  it  was  not 
prejudicial  error  for  the  court  to  refuse  to  instruct  them  that  if  Zvega 
could  not  have  placed  the  stick  under  the  door  without  discovering  the 
hole,  he  must  be  presumed  to  have  assumed  the  risk.  This  was  only 
another  way  of  saying  what  the  court  had  already  said,  and  we  must 
presume  that  if  the  jury  was  of  the  opinion  that  Zvega  could  not  have 
placed  the  stick  under  the  door  without  discovering  the  hole,  they 
would  have  found  that  he  knew  of  the  same,  and  under  the  charge  of 
the  court  would  have  returned  a  verdict  accordingly. 

We  have  considered  the  other  errors  assigned,  and  find  them  without 
merit. 

Judgment  affirmed. 
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(216  Fed.  31C) 

UNITED  KANSAS  PORTLAND  CEMENT  CO.  ▼.  HARVEY. 

(Circuit  Court  of  Appeals,  Eighth  arcuit    July  23,  1914.) 

No.  4069. 

1.  CouBTs  (8  347*) — Objbotiof  to  Bvidbncb  on  Ground  of  Insufficibnot  of 

Petition, 

The  practice  of  objecting  to  the  introduction  of  any  evidenoe  in  a  cause 
on  the  ground  that  the  petition  or  complaint  does  not  state  a  cause  of  ac- 
tion is  very  objectionable,  and  is  not  recognized  in  the  federal  courts,  even 
though  it  may  be  permitted  in  the  courts  of  the  state. 

I  Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  f  921;  Dec  Dig.  f 
347.*] 

2.  Pleading  (|  406*) — ^Waivkb  of  Objections  to  Petition  ob  Complaint— 

FiLINO  OF  Answeb. 

In  the  federal  courts  it  is  only  when  a  defect  in  a  petition  is  of  such  a 
nature  that  it  cannot  be  cured  by  the  verdict  of  a  jury,  and  therefore  can 
be  taken  advantage  of  by  a  motion  in  arrest  of  judgment  after  verdict, 
that  it  is  not  waived  by  the  filing  of  an  answer,  which  operates  as  a 
waiver  of  all  technical  defects. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ff  1355-1359, 1361- 
1365,  1567-1374,  1386;    Dec.  Dig.  §  40(>.*] 

3.  Appeal  and  Ebbob  ({  889*) — ^Review — ^Pleading — Amendment — Tbeatino 

Petition  as  Amended. 

Under  Rev.  St  J  954  (U.  S.  Comp.  St  1901,  p.  696),  which  permits  the 
amendment  of  pleadings  to  conform  to  the  proofs,  where  evidence  was  in- 
troduced by  both  parties  with  respect  to  a  matter  which  was  material,  the 
petition  will  be  treated  as  having  been  amended,  when  necessary  to  prop- 
erly put  such  matter  in  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Ont  Dig.  ft  3621, 
3622;   Dec.  Dig.  §  8S9.*J 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  at  law  by  Fred  Harvey  against  the  United  Kansas  Portland 
Cement  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  M.  Langworthy,  of  Kansas  City,  Mo.  (William  Warner,  Q,  H. 
Dean,  W.  D.  McLeod,  and  O.  C.  Mosman,  all  of  Kansas  City,  Mo.,  on 
the  brief),  for  plaintiff  in  error. 

H.  P.  Farrelly,  of  Chanute,  Kan.  (T.  R.  Evans,  of  Chanute,  Kan., 
Hal  R.  Clark,  of  Independence,  Kan.,  and  S.  W.  Brewster,  of  Chanute. 
Kan.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

TRIEBER,  District  Judge.  The  defendant  in  error,  who  will  be  re- 
ferred to  as  the  plaintiff,  sued  the  plaintiff  in  error,  who  will  be  re- 
ferred to  as  the  defendant,  to  recover  damages  for  injuries  sustained 
by  him,  while  in  the  employ  of  the  defendant,  by  reason  of  the  failure 
of  the  defendant  to  exercise  reasonable  diligence  in  furnishing  him  a 
reasonably  safe  place  in  which  to  work. 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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ITie  material  allegations  of  the  petition  are  that  on  September  3, 
1906,  the  plaintiff  was  employed  by  the  defendant  as  an  oiler  for  eight 
tubemills  located  in  a  room  of  defendant's  cement  plant,  known  as  the 
tubemill  room ;  that  these  tubemills  were  located  in  a  line  running  north 
and  south,  and  were  used  for  grinding  and  pulverizing  into  fine  dust 
material  for  use  in  another  department;  that  said  dust  \y^s  emptied 
from  the  mills  into  a  long  box  about  2  feet  across  from  side  to  side  and 
about  18  inches  from  top  to  bottom,  the  top  of  the  box  being  about  4 
feet  above  the  floor ;  that  inside  of  said  box  was  a  large,  heavy,  steel 
auger  or  screw,  which  was  used  for  forcing  the  dust  from  said  mills 
along  and  through  said  box  or  trough  to  a  place  known  as  an  elevator; 
that  said  elevator  carried  it  to  another  portion  of  the  plant ;  that  the 
trough,  when  in  proper  condition,  was  covered  with  boards  and  the 
elevator  was  entirely  closed ;  that  the  trough  was  constantly  covered 
with  a  coating  of  dust,  such  as  was  being  conveyed  by  the  steel  auger 
along  the  inside  of  said  trough,  so  that  the  cover  or  top  of  said  box  was 
entirely  concealed  from  view  by  the  said  dust;  that  the  plaintiff  had 
no  reason  to  know  that  said  boards  were  loose  or  liable  to  be  displaced 
from  their  position ;  that  prior  to  the  accident  which  caused  his  injury 
some  of  said  boards  covering  the  trough  were  carelessly  and  negligently 
left  in  a  loose  condition,  so  that  the  same  could  be  displaced,  but  that 
the  defendant  failed  to  in  any  manner  safeguard  said  place  where  said 
boards  were  left  loose,  or  to  inform  plaintiff  of  its  unsafe  condition. 
That  it  was  necessary  for  the  plaintiff,  in  the  performance  of  his  duties, 
to  go  upon  said  trough  and  walk  along  upon  it  while  passing  from  one 
tubemill  to  another  and  stand  upon  it  while  performing  his  duties  in 
oiling  said  mills ;  that  it  was  wholly  practicable  to  place  railings  around 
the  place  where  the  boards  were  loose  and  unfastened,  and  also  to  place 
notices  informing  those  who  in  the  discharge  of  their  duties  had  to  go 
upon  said  trough  that  the  boards  were  loose;  that  while  performing 
his  duties  he  stepped  on  the  trough,  supposing  it  to  be  covered,  but  the 
cover  was  off  and  his  foot  passed  through  the  opening,  and  was  injured 
by  the  steel  auger  in  the  trough.  The  petition  then  charges,  among 
other  acts  of  negligence  which  caused  his  injury,  that  he  was  not  noti- 
fied that  there  were  loose  boards  upon  said  trough,  and  that  defendant 
was  guilty  of  carelessness  and  negligence  in  failing  to  inspect  and  keep 
said  boards  on  the  top  of  said  trough  firmly  fastened  and  secure  in  their 
places  on  top  of  said  trough,  and  that  by  the  exercise  of  reasonable  dili- 
gence the  defendant  would  have  known  that  the  said  board  was  out  of 
its  place,  and  that  plaintiff  was  liable  to  be  injured  in  passing  over  the 
same  while  in  the  discharge  of  his  duties. 

The  defendant  filed  an  answer  containing  a  general  denial,  and  in  ad- 
dition thereto  pleaded:  (1)  Contributory  negligence;  (2)  assump- 
tion of  risk;  and  (3)  that  the  injuries  were  caused  by  the  negligence 
of  a  fellow  servant 

[1]  After  the  jury  Had  been  impaneled  and  sworn  and  counsel  for 
both  parties  had  made  their  opening  statements  to  the  jury,  when  the 
first  witness  was  introduced  by  the  plaintiff,  the  defendant  objected  to 
the  introduction  of  any  evidence  "for  the  reason  that  the  petition  shows 
on  its  face  that  the  plaintiff  is  not  entitled  to  recover,"  which  objection 
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having  been  overruled  an  exception  was  saved,  which  constitutes  one 
of  the  assignments  of  error  urged  in  this  court.  This  practice  is  very 
objectionable  and  is  not  recognized  in  the  national  courts  of  this  juris- 
diction. The  fact  that  it  may  be  permitted  in  the  courts  of  the  state 
where  this  cause  was  pending  is  immaterial.  Boatmen's  Bank  v.  Trow- 
er  Bros.  Co.,  181  Fed.  804,  807,  104  C.  C.  A.  314.  Nor  does  it  apply 
even  in  criminal  cases  where  technical  rules  of  practice  are  much  more 
strictly  observed  than  in  civil  cases.  Morris  v.  United  States,  161  Fed. 
672,  678,  88  C.  C.  A.  532. 

[2]  Such  a  practice  can  only  serve  as  a  trap.  If  the  petition  states 
a  good  cause  of  action  but  is  technically  defective,  it  should  be  raised 
by  demurrer,  and  the  plaintiff  thus  given  an  opportunity  to  amend. 
When  an  answer  to  the  merits  is  filed,  it  is  an  admission  on  the  part  of 
the  defendant  that  the  petition  is  not  technically  objectionable,  and  no 
defect  of  that  nature  can  be  taken  advantage  of  thereafter.  It  is  only 
when  the  defect  of  the  petition  is  of  such  a  nature  that  it  cannot  be 
cured  by  the  verdict  of  the  jury,  and  therefore  can  be  taken  advantage 
of  by  a  motion  in  arrest  of  judgment  after  verdict,  that  is  not  waived 
by  filing  an  answer.  It  is  not  right  that  the  plaintiff  should  be  misled 
by  the  defendant  into  the  belief  that  there  are  no  technical  defects  in 
his  petition,  and  that  his  cause  will  be  tried  on  the  merits,  and  after  he 
has  been  put  to  the  expense  of  bringing  his  witnesses  a  considerable  dis- 
tance, which  is  usually  the  case  when  the  cause  is  to  be  tried  in  a  na- 
tional court,  and  then,  after  the  jury  has  been  sworn,  either  take  a  non- 
suit or  submit  to  a  judgment  against  him,  or  at  least  consent  to  a  con- 
tinuance of  the  cause.  It  is  true,  under  the  common-law  practice,  when 
pleadings  were  considered  of  greater  importance  than  the  substantial 
rights  of  the  parties,  this  practice  was  very  common,  but  at  this  day  it 
is  universally  recognized  that  courts  are  intended  to  promote  the  ends 
of  justice  and  will  disregard  all  technicalities  which  tend  to  defeat  them. 

The  first  Congress  of  the  United  States,  when  it  enacted  the  first  ju- 
diciary act  in  1789,  recognized  this  evil  and  sought  to  remedy  it.  Sec- 
tion 32,  Act  Sept.  24,  1789,  c.  20,  1  Stat.  91,  digested  as  section  954,  R. 
S.  (U.  S.  Comp.  St.  1901,  p.  696).    This  section  provides: 

"No  summons,  writ,  declaration,  return,  process,  judgment,  or  other  pro- 
ceedings in  civil  causes,  in  any  court  of  the  United  States,  shall  be  abated,  ar- 
rested, quashed,  or  reversed  for  any  defect  or  want  of  form;  but  such  court 
shall  proceed  and  give  judgment  according  as  the  right  of  the  cause  and  mat- 
ter in  law  shall  appear  to  it,  without  regarding  any  such  defect,  or  want  of 
form,  except  those  which,  in  cases  of  demurrer,  the  party  demurring  specially 
sets  down,  together  with  his  demurrer,  as  the  cause  thereof ;  and  such  court 
shall  amend  every  such  defect  and  want  of  form,  other  than  those  which  the 
party  demurring  so  expresses ;  and  may  at  any  time  permit  either  of  the  par- 
ties to  amend  any  defect  in  the  process  or  pleadings  upon  such  conditions  as  it 
shall  in  its  discretion  and  by  its  rules,  prescribe." 

In  Bell  V.  Railroad  Co.,  4  Wall.  598,  18  L.  Ed.  338,  it  was  held  that 
by  a  plea  to  the  merits,  and  the  parties  going  to  a  trial,  all  antecedent 
irregularities  are  waived. 

In  Oregon  R.  R.  &  Navigation  Co.  v.  Dumas,  181  Fed.  781,  104  C. 
C.  A.  641,  it  was  held  that  "a  demurrer  to  a  complaint  for  want  of  facts 
is  waived  by  an  answer  to  the  merits." 
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But  aside  from  this,  the  petition  states  a  good  cause  of  action.  The 
motion  was  properly  overruled. 

There  are  a  number  of  assignments  of  error,  but  counsel  in  their 
brief  and  oral  argument  rely  solely  on  the  insufficiency  of  the  evidence 
for  submission  to  the  jury.    Counsel  in  their  brief  say : 

**The  sole  question  prenentecl  for  the  determination  of  this  court  Is  whether 
nnder  the  pleadings  and  the  evidence  in  the  case,  the  court  committed  error 
in  refusing  to  sustain  the  demurrer  to  the  evidence,  and  in  refusing  to  give  the 
peremptory  instruction  requested  by  the  defendant  at  the  close  of  the  entire 
case." 

[3]  It  is  claimed  that,  as  there  was  no  allegation  in  the  petition  that 
the  cover  of  the  trough  was  removed  by  the  natural  operation  of  the 
plant  by  reason  of  the  fact  that  the  cover  was  not  fastened,  it  was  error 
to  submit  it  to  the  jury.  But  the  record  shows  that  both  parties  intro- 
duced evidence  on  that  point.  Under  the  liberal  practice  now  uni- 
versally recognized  by  the  courts,  and  as  authorized  by  section  954,  R. 
S.,  it  would  have  been  proper  to  amend  the  petition  to  conform  to  the 
proof ;  there  being  no  claim  that  the  defendant  was  surprised  by  this 
evidence. 

In  Derham  v.  Donohue,  155  Fed.  385,  83  C.  C.  A.  657,  12  Ann.  Cas. 
372,  this  court  held  that  under  the  statute  of  jeofails  (section  954,  R.  S.) 
where  the  defendant  could  not  have  been  misled  in  his  preparation  for 
trial,  it  is  the  duty  of  the  court  to  permit  an  amendment,  if  necessarv. 
As  stated  in  Reynolds  v.  Stockton,  140  U.  S.  254,  266,  11  Sup.  Ct.  77X 
35  L.  Ed.  464,  in  speaking  of  a  case  in  which,  while  the  matter  was 
not,  in  fact,  put  in  issue  by  the  pleadings,  but  evidence  had  been  intro- 
duced by  both  parties,  and  the  matter  actually  litigated : 

*'In  such  a  case  the  proposition  so  often  affirmed,  that  that  is  to  be  consid- 
ered as  done  which  ought  to  have  been  done,  may  have  weight,  and  the  amend- 
ment which  ought  to  have  been  made  to  conform  the  pleadings  to  the  evi- 
dence may  be  treated  as  havCog  been  made." 

And  this  rule  prevails  in  the  courts  of  Kansas.  Wilkins  v.  Tour- 
tellott,  29  Kan.  514;  Organ  Co.  v.  Lasley,  40  Kan.  521,  20  Pac.  228; 
Excelsior  Mfg.  Co.  v.  Boyle,  46  Kan.  202,  26  Pac.  408. 

It  is  next  claimed  that  the  evidence  shows  that  the  cover  was  re- 
moved and  left  oflf  by  a  fellow  servant.  The  witness  McCormick  testi- 
fied that  the  boards  were  removed  by  one  Copenhauer,  a  fellow  servant 
of  the  plaintiff.  But  Copenhauer,  who  was  also  a  witness  for  the  de- 
fendant, on  his  direct  examination,  positively  denied  this.  Besides,  that 
question  was  not  submitted  to  the  jury.  The  court  held  that  on  that 
ground  the  plaintiff  could  not  recover,  and  submitted  the  case  alone  on 
the  question  whether  the  top  of  this  box  came  off  through  the  operation 
of  the  mill  and  from  the  manner  in  which  it  was  operated.  There  was 
substantial  evidence  that  when  the  trough  would  fill  up  with  the  dust, 
imless  it  was  cleaned  out,  it  would  force  the  boards,  which  were  lying 
loose  on  the  top  of  the  trough,  off,  and  that  by  reason  of  the  accumula- 
tion of  dust  and  the  dim  light  in  the  room  the  fact  that  the  top  was  off 
would  not  be  noticed  by  one  engaged  in  work  as  was  the  plaintiff.  It 
also  appears  that  the  top  could  have  been  placed  on  hinges  and  properly 
fastened  so  that  it  would  not  be  forced  off  by  the  dust. 
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As  it  was  not  claimed  in  the  argument  that  the  court  erred  in  its 
charge  to  the  jury  on  that  point,  and  a  careful  examination  of  the 
charge  shows  no  error,  the  finding  of  the  jury  is  conclusive,  and  there- 
fore the  judgment  is  affirmed. 


(216  Fed.  320) 

SCHWARTZ  V.  LOFTUS  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  29,  1914.) 

No.  4111. 

1.  Executors  and  Administbators   (8  438*) — Action  against  Estate — En- 

forcement OP  Liability  op  Stockholder — Parties. 

The  administratrix  of  a  decedent  is  a  necessary  party  to  a  suit  to  es- 
tablish and  enforce  the  statutory  liability  of  the  estate  as  owner  of  stock 
in  an  insolvent  corporation. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Out. 
Dig.  §§  1765-1785,  1790;    Dec.  Dig.  {  438.*] 

2.  Limitation  of  Actions  (§  85*) — Sun  against  AninNiSTRATRix — Absence 

OR  Departure  from  State. 

The  provisions  of  Gen.  St  Kan.  1909,  f  6613  (Code  Civ.  Proa  S  20), 
that  limitation  shall  not  commence  to  run  in  favor  of  a  person  who  is  out 
of  the  state  until  he  shall  come  into  the  state,  and  that,  if  a  person  leaves 
the  state  after  a  cause  of  action  against  him  has  accrued,  the  running  of 
the  statute  shall  be  suspended  during  the  time  of  his  absence,  apply  to  a 
suit  against  the  administratrix  of  a  deceased  person  to  establish  the  stat- 
utory liability  of  the  deceased  as  a  stockholder  in  an  insolvent  corpora- 
tion, and  charge  the  estate  with  such  liability,  and  limitation  does  not 
run  against  such  suit  during  the  time  the  administratrix  is  out  of  the 
state;  the  complainant  having  no  claim  which  could  be  proved  against 
the  estate  until  personal  liability  of  the  deceased  is  established. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  f| 
449-455 ;  Dec.  Dig.  §  85.*] 

3.  Equity  ({  72*) — ^Laches — Grounds  of  Bar — Prejudice  from  Delay. 

While  the  lapse  of  time  is  an  element  which  courts  of  equity  consider  in 
sustaining  or  refusing  to  sustain  the  defense  of  laches,  time  alone  ordi- 
narily is  not  sufficient  to  constitute  the  defense,  but,  in  addition  thereto, 
the  situation  of  the  parties  must  have  so  changed  as  to  render  the  prose- 
cution of  the  suit  inequitable. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §{  207,  210-220,  225, 
226;    Dec  Dig.  §  72.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  in  equity  by  Arthur  L.  Schwartz  against  Mary  R.  Loftus,  ad- 
ministratrix of  the  estate  of  Matthew  Ryan,  Sr.,  deceased,  and  others. 
From  a  decree  dismissing  the  bill  on  motion,  complainant  appeals. 
Reversed. 

Maurice  H.  Winger,  of  Kansas  City,  Mo.  (Chas.  Edwin  Cooley  and 
New  &  Krauthoff,  all  of  Kansas  City,  Mo.,  on  the  brief),  for  appellant 

William  W.  Hooper,  of  Leavenworth,  Kan.  (Lee  Bond,  of  Leaven- 
worth, Kan.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

•For  oUier  casee  see  same  topic  A  fi  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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GARLAND,  Circuit  Judge.  The  bill  in  this  case  was  filed  for  the 
purpose  of  enforcing  against  the  estate  of  Matthew  Ryan,  Sr.,  the  per- 
sonal liability  of  deceased  as  a  stockholder  in  a  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  known  as  the  Ryan  Bros.  Cattle 
Company.  The  defendants,  except  Mary  R.  Loftus,  administratrix  of 
said  estate,  are  devisees  and  legatees  interested  therein,  and  third  par- 
ties who  have  succeeded  to  portions  of  the  estate  by  purchase  or  other- 
wise. The  bill  also  prayed  that  the  amount  of  the  stock  liability  of 
Matthew  Ryan,  Sr.,  when  ascertained,  be  charged  as  a  paramount  lien 
on  the  real  estate  described  therein  and  on  any  personaJ  property  still 
remaining  of  the  estate  of  Matthew  Ryan,  Sr.,  deceased.  AH  of  the 
defendants  interposed  a  joint  and  several  demurrer  to  the  bill.  The 
demurrer  specified  as  grounds  of  demurrer:  First,  that  the  bill  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  second,  that 
the  bill  on  its  face  showed  that  any  cause  of  action  the  complainant 
ever  had  against  the  defendants  had  long  since  been  barred  by  the  stat- 
ute of  limitations  of  the  state  of  Kansas ;  third,  that  the  complainant 
had  no  capacity  to  sue  The  trial  court  sustained  the  demurrer  on 
the  second  ground  and  overruled  the  same  as  to  the  other  grounds. 
The  bill  by  leave  of  court  was  then  amended,  and  the  defendants 
moved  to  dismiss  the  same  for  the  same  reasons  that  they  had  demur- 
red thereto,  except  that  the  motion  to  dismiss  specified,  in  addition  to 
the  statute  of  limitations  of  the  state  of  Kansas,  the  ground  of  laches. 
The  trial  court  overruled  the  motion  to  dismiss  on  all  grounds  except 
that  of  laches,  and  dismissed  the  bill  for  that  reason. 

Appellant  appeals  from  the  judgment  of  dismissal,  and  the  assign- 
ments of  error  relate  to  the  subject  of  laches  alone.  None  of  the  de- 
fendants appealed.  We  have  stated  the  proceedings  in  the  court  below 
with  some  particularity  in  order  to  show  that  the  question  of  whether 
the  suit  has  been  barred  by  laches  is  the  only  one  before  us.  It  would 
serve  no  useful  purpose  to  set  out  the  allegations  of  the  bill  in  full, 
and  only  those  portions  thereof  will  be  stated  as  bear  upon  the  question 
of  laches. 

The  Ryan  Bros.  Cattle  Company  was  incorporated  under  the  laws 
of  Kansas  November  28,  1887.  Matthew  Ryan,  Sr.,  deceased,  became 
and  was  at  his  decease  the  owner  of  1,660  shares  of  the  par  value  of 
^100  each  of  the  capital  stock  of  said  company.  On  September  16, 
1901,  a  corporation  of  Illinois,  known  as  Rosenbaum  Bros.  &  Co., 
loaned  the  Ryan  Bros.  Cattle  Company  $300,000  on  the  promissory 
note  of  the  cattle  company,  secured  by  chattel  mortgage.  This  indebt- 
edness was  subsequently  reduced  to  the  sum  of  $41,691.20,  and  on 
March  21,  1904,  new  notes  were  given  for  that  amount  by  the  cattle 
company  to  J.  Rosenbaum,  who  in  turn  indorsed  and  delivered  the 
same  to  appellant,  who  instituted  an  action  thereon  in  the  district  court 
of  Leavenworth  county,  Kan.,  which  resulted  in  a  judgment  in  favor 
of  appellant  and  against  the  cattle  company  on  May  9,  1905,  in  the 
sum  of  $44,087.50.  Executions  on  said  judgment  were  issued  and  re- 
turned unsatisfied  in  May  and  June,  1905.  Matthew  Ryan,  Sr.,  died 
testate  June  20,  1903,  in  Leavenworth  county,  Kan.  His  will  was 
duly  admitted  to  probate  in  said  county;  Matthew  Ryan,  Jr.,  being 
132  C.C.A.— 30 
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appointed  executor  of  the  will.  Subsequently  Matthew  Ryan,  Jr., 
having  died,  Jeptha  D.  Ryan  was  appointed  executor.  November  25, 
1904,  Jeptha  D.  Ryan  resigned,  and  Mary  R.  Lof  tus  was  appointed  ad- 
ministratrix with  the  will  annexed,  and  still  remains  such  adminis- 
tratrix; the  estate  of  Matthew  Ryan,  Sr.,  still  remaining  unsettled 
in  the  probate  court  of  Leavenworth  county,  Kan.  The  shares  of 
stock  in  the  Ryan  Bros.  Cattle  Company,  owned  by  Matthew  Ryan, 
Sr.,  still  constitute  a  part  of  the  estate  of  Matthew  Ryan,  Sr.,  and,  to- 
gether with  the  real  estate  mentioned  in  the  bill,  remains  unadminis- 
tered.  The  bill  in  this  case  was  filed  June  22,  1912.  Mary  R.  Loft- 
us,  administratrix,  is,  and  at  all  times  since  the  9th  day  of  May,  1905, 
has  been,  a  citizen  and  resident  of  the  state  of  New  York. 

Voluminous  facts  are  stated  in  the  bill  for  the  purpose  of  showing 
that  the  real  estate  mentioned  therein  was  conveyed  to  the  defendants 
with  intent  to  defraud  the  creditors  of  Matthew  Ryan,  Sr.,  and  that 
the  facts  constituting  the  fraud  were  not  discovered  by  appellant  until 
October  24,  1911;  the  same  having  been  concealed  from  appellant 
until  certain  findings  which  were  made  by  the  court  in  the  case  of 
Helen  F.  Ryan  v.  William  J.  Cullen,  89  Kan.  879,  133  Pac.  430,  pend- 
ing in  the  district  court  of  Leavenworth  county,  Kan.,  were  filed.  It 
appears  from  the  foregoing  that  the  suit  has  for  its  object:  First,  the 
establishment  of  the  amount  due  on  the  judgment  against  the  Ryan 
Bros.  Cattle  Company  as  an  indebtedness  against  the  estate  of  Mat- 
thew Ryan,  Sr.,  deceased,  by  virtue  of  deceased  having  been  a  share- 
holder in  said  company ;  second,  the  satisfaction  of  said  indebtedness 
out  of  such  property  of  the  estate  as  still  exists.  In  approaching  the 
consideration  of  the  question  of  laches,  it  is  necessary  to  first  con- 
sider the  nature  of  the  liability  which  is  sought  to  be  enforced.  On 
September  16,  1901,  the  date  when  the  loan  was  made  by  Rosenbaiun 
Bros.  &  Co.  to  Ryan  Bros.  Cattle  Company,  article  12,  §  2,  Constitu- 
tion of  Kansas,  provided : 

"Dues  from  corporations  s-hall  be  secured  by  the  IndiTldual  liability  of  the 
stockholders  to  an  additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be  provided  by  law;  but  such  indi- 
vidual liability  shall  not  apply  to  railroad  corporations  nor  corporations  for 
religious  or  charitable  purposes." 

Section  1302,  General  Statutes  of  Kansas  1901,  provided  for  the 
enforcement  of  the  liability  created  by  the  Constitution,  but  on  March 
17,  1903  (Laws  1903,  c.  152),  the  Legislature  of  Kansas  repealed  all 
provisions  for  the  enforcement  of  the  constitutional  provision  above 
quoted,  and  subsequently,  at  the  general  election  in  1906,  the  consti- 
tutional provision  itself,  which  created  the  liability  sought  to  be  en- 
forced, was  abrogated. 

The  Supreme  Court  of  the  United  States  and  the  Supreme  Court 
of  the  state  of  Kansas,  however,  have  decided  that  the  constitutional 
provision  herein  quoted  and  the  laws  with  reference  thereto  became  a 
part  of  any  contract  made  with  a  corporation,  which  created  a  liabil- 
ity for  a  debt  during  the  time  such  laws  were  in  force,  and  that  the 
obligation  of  such  contracts  remained  unimpaired,  notwithstanding 
the  repeal  of  the  laws  which  created  the  liability.    Douglass  v.  Loftus 
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et  al.,  85  Kan.  723,  119  Pac.  74,  Ann.  Cas.  1913A,  378;  Hale  v.  Allin- 
son,  188  U,  S.  56,  23  Sup.  Ct.  244,  47  L.  Ed.  380;  Whitman  v.  Bank 
of  Oxford,  176  U.  S.  559,  20  Sup.  Ct.  477,  44  L.  Ed.  587.  It  has  also 
been  decided  that  the  stock  liability  sought  to  be  enforced  in  this  ac- 
tion is  in  its  nature  contractual.  Woodworth  v.  Bowles,  61  Kan.  569, 
60  Pac.  331 ;  Howell  v.  Manglesdorf,  33  Kan.  194,  5  Pac.  759;  Whit- 
man V.  Oxford  National  Bank,  176  U.  S.  559,  20  Sup.  Ct.  477,  44  L. 
Ed.  587. 

The  appellant's  cause  of  action  accrued  in  June,  1905,  at  the  time 
the  executions  were  returned  unsatisfied.  Douglass  v.  Loftus,  85  Kan. 
720,  119  Pac.  74,  Ann..  Cas.  1913A,  378.  It  appears  that  about  seven 
years  elapsed  from  the  time  the  cause  of  action  accrued  until  the  bill 
was  filed.  Section  17,  Code  of  Civil  Procedure  of  the  state  of  Kan- 
sas (Gen.  St.  1909,  §  5610),  provides  as  follows : 

**Civil  actions,  other  than  for  the  recovery  of  real  property,  can  only  be 
brought  within  the  following  periods,  after  the  cause  of  action  shall  have  ac- 
crued, and  not  afterwards:  ♦  ♦  ♦  Second,  within  three  years;  an  action 
upon  contract,  not  In  writing,  express  or  Implied ;  an  action  upon  a  liability 
created  by  statute,  other  than  a  forfeiture  or  penalty." 

Section  5613,  General  Statutes  of  Kansas  1909  (Code  Civ.  Proc.  § 
20),  reads  as  follows: 

"If  when  a  cause  of  action  accrues  against  a  person  he  be  out  of  the  state, 
or  has  absconded  or  concealed  himself,  the  period  limited  for  the  commence- 
ment of  the  action  shall  not  begin  to  run  until  he  comes  into  tiie  state,  or 
whUe  he  is  so  absconded  or  concealed ;  and  if  after  the  cause  of  action  ac- 
crues he  depart  from  the  state,  or  abscond  or  conceal  himself,  the  time  of  his 
absence  or  concealment  shall  not  be  computed  as  any  part  of  the  period 
within  which  the  action  must  be  brought:  Provided,  this  act  shall  not  apply 
to  any  foreign  corporation  authorized  to  do  business  in  the  state  upon  which 
service  of  process  can  be  had  within  the  state.'* 

[1]  As  bearing  directly  upon  the  question  of  laches,  we  may  first 
consider  whether  the  statute  of  limitations,  above  stated,  ever  ran 
against  the  claim  of  appellant,  so  far  as  the  estate  of  Matthew  Ryan, 
Sr.,  is  concerned.  The  solution  of  this  question  depends  upon  the 
further  question  as  to  whether  appellant  could  have  established  the 
alleged  stock  liability  of  Matthew  Ryan,  Sr.,  without  making  Mary 
R.  Loftus,  the  administratrix,  a  party.  We  do  not  think  he  could,  it 
is  true  that  no  personal  judgment  is  claimed  or  could  be  rendered 
against  Mary  R.  Loftus  except  in  her  representative  capacity,  but  the 
liability  sought  to  be  established  could  not  have  been  established  in  the 
lifetime  of  Matthew  Ryan,  Sr.,  without  making  him  a  party  to  the 
proceeding.  Being  dead,  the  liability  may  not  be  established  without 
making  his  personal  representative  a  party.  No  condition  of  circum- 
stances occurs  to  us  that  would  allow  the  establishment  of  a  stock 
liability  against  the  estate  of  a  deceased  person,  unless  the  personal 
representative  provided  by  law  was  in  court.  The  probate  courc  had 
no  power  or  authority  to  establish  this  liability.  Douglas  v.  Loftus, 
supra.  We  are  now  speaking  of  enforcing  the  liability  against  the  es- 
tate of  Matthew  Ryan,  Sr.,  deceased,  and  will  subsequently  consider 
the  case  with  reference  to  the  real  estate  now  in  the  hands  of 
fraudulent  vendees,  as  is  alleged.    That  Mary  R.  Loftus  was  a  neces- 
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sary  party  to  a  suit  to  establish  the  stock  liability  of  Matthew  Ryan, 
Sr.,  deceased,  against  his  estate  is  decided  in  the  following  cases: 
Wells  V.  Wells,  71  Ind.  509;  Smith  v.  Turley,  32  W.  Va.  14,  9  S.  E. 
46;  McGlaughlin  v.  McGlaughlin,  43  W.  Va.  226,  27  S.  E.  378. 

[2]  That  section  5613,  supra,  applies  to  the  personal  representative 
of  the  deceased  person's  estate  is  decided  by  the  following  cases :  Hay- 
den  V.  Pierce,  144  N.  Y.  512,  39  N.  E.  638;  Titus  v.  Poole,  145  N.  Y. 
414,  40  N.  E.  228;  Conolly  v.  Hyams,  176  N.  Y.  403,  68  N.  E.  662; 
Jennings  v.  Browder,  24  Tex.  192;  Smith  v.  Arnold,  69  Tenn.  (1 
Lea)  378;  18  Cyc.  935. 

In  Hayden  v.  Pierce,  supra,  it  was  said : 

'*The  learned  connsel  for  the  defendant  suggests  that  to  hold  that  the  de- 
fendant's absence  from  the  state  operated  to  enlarge  the  time  for  bringing  the 
action  would  enable  the  executor  or  administrator  of  a  deceased  person,  resid- 
ing in  another  state,  to  delay  the  settlement  of  the  estate  indefinitely.  •  •  • 
It  may  be  quite  true,  as  urged,  that  the  plaintiff  could  have  commenced  its  ac- 
tion within  six  months,  so  as  to  have  avoided  any  question  as  to  the  bar  of 
the  statute,  but  that  consideration  is  not  now  pertinent  to  the  inquiry.  The 
question  is  not  what  the  plaintiff  might  or  could  have  done,  but  what  she 
was  obliged  to  do  in  order  to  save  her  rights.  The  absence  of  the  defendant 
(a  testatrix  of  the  estate  of  the  deceased  person)  from  the  state  operated  to 
enlarge  the  time  for  the  commencement  of  the  action,  under  the  general  provi- 
sions of  chapter  4,  which  apply  to  this  case,  and  hence  the  claim  was  not 
barred." 

In  Anglo-American  Land,  M.  &  A.  Co.  v.  Lombard,  132  Fed.  721, 
68  C.  C.  A.  89,  it  was  held  by  this  court  that  the  statute  of  limitations 
of  Kansas  is  tolled  as  to  an  action  to  enforce  a  stockholder's  liability 
while  the  person  liable  is  out  of  the  state.  We  are  of  the  opinion, 
therefore,  that  the  continued  absence  of  the  administratrix  from  the 
state  of  Kansas  tolled  the  statute  of  limitations,  and  that  it  had  not 
run  when  the  bill  was  filed,  so  far  as  the  estate  of  Matthew  Ryan,  Sr., 
is  concerned.  We  are  further  of  the  opinion  that  no  proceeding  in 
rem  would  have  been  of  any  benefit  to  the  appellant,  for  the  plain 
reason  that  he  could  never  have  had  a  claim  of  any  kind  against  the  es- 
tate of  Matthew  Ryan,  Sr.,  deceased,  until  he  had  established  the  stock 
liability  of  Matthew  Ryan,  Sr.,  and  that  liability  could  not  be  estab- 
lished without  the  presence  of  the  personal  representative  of  the  de- 
ceased in  court.  The  assets  of  the  estate  of  Matthew  Ryan,  Sr.,  de- 
ceased, until  his  debts  were  paid  were  in  the  custody  of  the  law  and 
not  subject  to  mesne  or  final  process  from  any  court.  2  Woerner,  Am. 
Law  Admin.  (2d  Ed.)  pp.  882,  815,  §  392;  Achenbach,  Adm'x,  v. 
Pomeroy  Coal  Co.,  2  Kan.  App.  357,  42  Pac.  734. 

Having  no  claim  against  the  estate  of  Matthew  Ryan,  Sr.,  deceased, 
we  do  not  think  appellant  was  charged  with  the  duty  of  applying  to 
the  probate  court  to  have  a  resident  administrator  appointed.  It  is 
doubtful  whether  he  would  have  had  any  right  to  do  so ;  certainly  he 
was  not  guilty  of  laches  in  not  doing  so.  We  are  also  satisfied  that 
the  allegation  in  regard  to  the  concealment  of  the  fraud  as  to  the  real 
estate,  and  that  it  was  not  discovered  until  about  six  months  prior  to 
the  filing  of  the  bill  in  this  case,  sufficiently  excuses  any  delay,  so  far 
as  the  real  estate  is  concerned,  if  a  different  statute  of  limitations 
should  be  held  to  apply  to  that.    Certainly  there  is  no  statute  which 
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would  bar  the  right  of  action  within  six  months  from  the  discovery 
of  the  fraud. 

[3]  The  defense  of  laches  has  so  often  been  made  the  subject  of 
discussion  in  this  court  that  it  is  unnecessary  to  quote  from  all  the 
decided  cases.  The  general  principle  which  guides  our  action  has  been 
stated  many  times. 

In  Burgess  v.  Hillman,  200  Fed.  929,  119  C.  C.  A.  225,  we  said: 

'The  rule  in  such  cases  (laches)  has  been  ably  stated  by  Judge  Sanborn  in 
dellTering  the  opinions  of  this  court  in  Kelley  v.  Boctcher,  85  Fed.  55,  29  C. 
C.  A.  14 ;  Boynton  v.  Haggart,  120  Fed.  821,  57  C.  C.  A.  301 ;  Wyman  v.  Bow- 
man, 127  Fed.  257,  62  C.  C.  A.  189;  and  Wilson  v.  Plutus  Mining  Co.,  174  Fed. 
817,  98  C.  C.  A.  189.  In  Kelley  v.  Boetcher,  it  was  said:  'In  the  application 
of  the  doctrine  of  laches,  the  settled  rule  is  that  the  courts  of  .equity  are  not 
bound  by,  but  that  they  usually  act  or  refuse  to  act  in  analogy  to,  the  stat- 
ute of  limitations  relating  to  actions  at  law  of  like  character.  [Citing  cases.] 
The  meaning  of  this  rule  is  that,  under  ordinary  circumstances,  a  suit  in 
equity  will  not  be  stayed  for  laches  before,  and  will  be  stayed  after,  the  time 
fixed  by  the  analogous  statute  of  limitations  at  law;  but  if  unusual  condi- 
tions or  extraordinary  circumstances  malse  it  inequitable  to  allow  the  prose- 
cution of  a  suit  after  a  briefer,  or  to  forbid  its  maintenance  after  a  longer, 
period  than  that  fixed  by  statute,  the  chancellor  will  not  be  bound  by  the  stat- 
ute, but  will  determine  the  extraordinary  case  in  accordance  with  the  equi- 
ties which  condition  It.*    200  Fed.  931.** 

In  the  case  above  quoted  from,  the  court  said  further : 

"When  a  suit  Is  brought  within  the  time  fixed  by  the  analogous  statute,  the 
burden  is  on  the  defendant  to  show,  either  from  the  face  of  the  bill  or  by  his 
answer,  that  extraordinary  circumstances  exist  which  require  the  application 
of  the  doctrine  of  laches;  and,  when  such  a  suit  is  brought  after  the  statu- 
tory time  has  elapsed,  the  burden  is  on  the  complainant  to  show,  by  suitable 
averments  in  his  bill,  that  It  would  be  inequitable  to  apply  it  to  his  case." 

In  Davey  v.  Dodge,  213  Fed.  722,  130  C.  C.  A.  236,  this  court  again 
followed  the  principles  above  stated. 

The  real  questions  for  decision  in  this  case,  as  in  all  others  of  like 
character,  is :  First,  does  the  bill  present  a  reasonable  excuse  for  the 
delay  in  bringing  the  suit ;  second,  would  it  be  inequitable,  so  far  as 
the  defendants  are  concerned,  if  the  relief  prayed  by  the  bill  should 
be  granted?  We  think  a  reasonable  excuse  has  been  presented,  and 
we  cannot  conceive  of  any  injustice  which  would  result  to  the  defend- 
ants in  allowing  the  action  to  proceed.  While  the  lapse  of  time  is  an 
element  which  courts  consider  in  refusing  or  granting  the  defense  of 
laches,  time  alone  ordinarily  is  not  sufficient  to  constitute  the  defense, 
but  in  addition  thereto  the  situation  of  the  parties  must  have  so  chang- 
ed as  to  render  the  prosecution  of  the  suit  inequitable.  These  circum- 
stances usually  appear  in  the  form  of  increased  value  of  real  estate, 
either  in  the  rise  of  the  price  thereof  or  in  the  making  of  valuable  im- 
provements thereon,  the  death  of  witnesses,  and  any  other  circum- 
stance which  would  make  it  inequitable  to  allow  a  suit  to  pro- 
ceed. Patterson  v.  Hewitt,  195  U.  S.  309,  317,  25  Sup.  Ct.  35,  49  L. 
Ed.  214;  Brown  v.  County  of  Buena  Vista,  95  U.  S.  157,  160,  24  L. 
Ed.  422;  Townsend  v.  Vanderwerker,  160  U.  S.  171,  186,  16  Sup.  Ct. 
258,  40  L.  Ed.  383 ;  Baker  v.  Cummings,  169  U.  S.  189,  208,  18  Sup. 
Ct.  367,  42  L.  Ed.  711 ;  Galliher  v.  Cadwell,  145  U.  S.  368,  12  Sup. 
Ct.  873,  36  L.  Ed.  738;  Alsop  v.  Riker,  155  U.  S.  448,  15  Sup.  Ct. 
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162,  39  L.  Ed.  218;  Penn  Mutual  Life  Ins.  Co.  v.  Austin,  168  U.  S. 
685,  698,  18  Sup.  Ct.  223,  42  L.  Ed.  626;  O'Brien  v.  Wheelock,  184 
U.  S.  450,  493,  22  Sup.  Ct.  354,  46  L.  Ed.  636;  Northern  Pac.  IL  Co. 
V.  Boyd,  228  U.  S.  482,  33  Sup.  Ct.  554,  57  L.  Ed.  931;  Valvona- 
Marchiony  Co.  v.  Marchiony  (D.  C.)  207  Fed.  380,  386. 

Nothing  appears  in  the  case  at  bar,  except  the  lapse  of  time,  and  we 
think  that  the  absence  from  the  state  of  Mary  Loftus  presents,  tmder 
the  facts  of  this  case,  a  sufficient  excuse  for  the  delay. 

The  decree  below  is  therefore  reversed,  and  the  case  remanded,  with 
instructions  to  the  trial  court  to  deny  the  motion  to  dismiss  and  al- 
low the  defendants  to  answer  the  bill,  if  they  shall  be  so  advised. 


(216  tea.  826) 

AMMBRMAN  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  8,  1914.) 

No.  4090. 

Indictment  and  Infobmation  (§  125*) — Duplicity  —  Introducing  Liquob 
INTO  Indian  Country. 

Act  March  1,  1895,  c.  145,  §  8,  28  Stat.  697,  which  prohibits  the  intro- 
duction of  intoxicating  liquors  into  "Indian  Territory"  and  Act  Jan.  30, 
1897,  c.  109,  29  Stat.  506,  prohibiting  the  introduction  of  intoxicating  liq- 
uor into  the  "Indian  country,"  therein  defined,  create  distinct  offenses, 
punishable  differently,  and  requiring  evidence  of  a  different  character  to 
Justify  a  conviction,  and  an  indictment,  charging  in  the  same  count  a  vio- 
lation of  both  acts,  is  bad  for  duplicity. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
§§  334-400;   Dec  Dig.  §  125.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Criminal  prosecution  by  the  United  States  against  J.  O.  Ammerman. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

The  plaintiff  in  error  was  indicted  for  violation  of  the  laws  prohibiting  the 
introduction  of  intoxicating  liquors  into  the  Eastern  district  of  Oklahoma. 
The  indictuient  is  as  follows:  "Indictment  Introducing  liquor  into  Indian 
Country.  United  States  of  America,  Eastern  District  of  Oklahoma.  In  the 
District  Court  of  the  United  States  in  and  for  the  Eastern  District  of  Okla- 
homa, at  the  April  Term  thereof,  A.  D.  1913,  at  Tulsa.  The  grand  jurors  of 
the  United  States  of  America,  duly  impaneled,  sworn,  and  charged,  at  the 
term  aforesaid  of  the  court  aforesaid,  to  inquire  into  and  due  presentment 
make  of  offenses  against  the  said  United  States,  on  their  oath  do  find,  present, 
and  charge  that  one,  J.  O.  Ammerman,  and  William  J.  Creekmore,  on  the  6th 
day  of  March,  A.  D.  1913,  in  the  county  of  Tulsa,  state  of  Oklahoma,  in  the 
said  district  and  within  the  jurisdiction  of  said  court,  the  said  county  then 
and  there  being  a  portion  of  the  Indian  Country  of  the  United  States  of  Amer- 
ica did,  at  the  time  and  place  aforesaid,  unlawfully,  knowingly,  willfully,  and 
feloniously  introduce  and  carry  into  said  Indian  Country  and  into  the  county 
aforesaid  from  without  said  Indian  Country,  and  from  without  the  said  dis- 
trict and  from  without  the  said  state  of  Oklahoma,  one  quart  of  malt,  vinous, 
spirituous,  distilled,  ardent,  and  intoxicating  liquor,  to  wit,  alcohol,  whisky, 
beer,  and  wine ;  the  said  county  and  district  having  been  a  portion  of  the  ter- 
ritory of  the  said  United  States  known  as  the  Indian  Territory,  and  at  aU 
times  was  and  now  is  a  part  of  the  Indian  Country  of  the  said  United  States 

•For  other  cases  see  same  topic  &  9  nttmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  America,  contrary  to  the  form  of  the  statute  In  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United  States  of  America." 

A  demurrer  to  the  indictment  was  filed  which,  among  other  grounds,  sets  up 
the  following:  "Third.  Said  indictment  is  bad  for  duplicity  in  that  it  charges, 
or  attempts  to  charge,  the  defendants,  and  each  of  them,  with  a  violation  of 
section  8  of  the  act  of  Congress  of  March  1,  1895,  28  Stat.  693,  and  with  a  vio- 
lation of  the  act  of  January  30,  1897,  29  Stat.  506."  The  demurrer  was  over- 
ruled and  proper  exceptions  saved.  Upon  a  trial  there  was  a  verdict  of  guilty, 
the  verdict  reading:  "We,  the  jury  In  the  above  entitled  cause,  duly  impaneled 
and  sworn  upon  our  oaths,  find  the  defendant  J.  O.  Ammerman  guilty  as 
charged  in  the  indictment" 

A  motion  for  a  new  trial  having  been  overruled,  the  defendant  was  sen- 
tenced, upon  the  verdict  of  the  Jury,  to  imprisonment  in  the  United  States 
penitentiary  at  Leavenworth,  Kan.,  for  the  term  of  three  years,  and  to  pay  a 
fine  of  $100  and  all  costs  of  the  prosecution. 

Norman  R.  Haskell,  of  Oklahoma  City,  Okl.,  and  James  C.  Denton, 
of  Muskogee,  Okl.  (E.  G.  McAdams,  of  Oklahoma  City,  Okl.,  on  the 
brief),  for  plaintiff  in  error. 

W.  P.  McGinnis,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (D.  H.  Line- 
baugh,  U.  S.  Atty.,  of  Muskogee,  Okl.,  on  the  brief),  for  the  United 
States. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  Sec- 
tion 8,  Act  March  1,  1895,  c.  145,  28  Stat.  693,  is  as  follows: 

"That  any  person,  whether  an  Indian  or  otherwise,  who  shall,  In  said  (In- 
dian) Territory,  manufacture,  sell,  give  away,  or  in  any  manner,  or  by  any 
means  furnish  to  anyone,  either  for  himself  or  another,  any  vinous,  malt,  or 
fermented  liquors,  or  any  other  intoxicating  drinks  of  any  kind  whatsoever, 
whether  medicated  or  not,  or  who  shall  carry,  or  in  any  manner  have  car- 
ried, into  said  territory  any  such  liquors  or  drinks,  or  who  shall  be  inter- 
ested in  such  manufacture,  sale,  giving  away,  furnishing  to  anyone,  or  carry- 
ing into  said  territory  any  of  such  liquors  or  drinks,  shall,  upon  conviction 
thereof,  be  punished  by  fine  not  exceeding  Ave  hundred  dollars  and  by  im- 
prisonment for  not  less  than  one  month  nor  more  than  five  years." 

Act  Jan.  30,  1897,  c.  109,  29  Stat.  506,  is  as  follows: 

"Any  person  who  shall  introduce  or  attempt  to  Introduce  any  malt,  spiritu- 
ous, or  vinous  liquor,  including  beer,  ale,  and  wine,  or  any  ardent  or  intoxi- 
cating liquor  of  any  kind  whatsoever  into  the  Indian  country,  which  term 
shall  Include  any  Indian  allotment  while  the  title  to  the  same  shall  be  held  in 
trust  by  the  government,  or  while  the  same  shall  remain  inalienable  by  the 
allottee  without  the  consent  of  the  United  States,  shall  be  punished  by  im- 
prisonment for  not  less  than  sixty  days,  and  by  a  fine  of  not  less  than  one 
hundred  dollars  for  the  first  offense  and  not  less  than  two  hundred  dollars  for 
each  offense  thereafter." 

It  will  be  noticed  that  the  punishment  provided  for  a  violation  of 
the  act  of  1897  is  imprisonment  for  not  less  than  60  days  and  a  fine 
of  not  less  than  $100  for  the  first  offense,  and  not  less  than  $200  for 
each  offense  thereafter,  but  provides  for  no  maximum  imprisonment 
or  fine. 

In  view  of  the  fact  that  the  act  of  1897  is  an  amendment  to  Act 
July  23,  1892,  c.  234,  27  Stat.  260,  as  was  held  by  the  Supreme  Court 
in  United  States  v.  Wright,  229  U.  S.  226,  230,  33  Sup.  Ct.  630,  57  L. 
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Ed.  1160,  it  may  be  assumed,  although  we  do  not  deem  It  necessary  to 
determine  it  in  this  case,  that  the  maximum  punishment  provided  for 
in  the  act  of  1892  is  still  in  force.  That  act  is  a  substitute  for  section 
2139  of  the  Revised  Statutes  and  reads  as  follows: 

"Sec.  2139.  No  ardent  spirits,  ale,  beer,  wine,  or  Intoxicating  liquor  or  liq- 
uors of  whatever  kind  shall  be  Introduced,  under  any  pretense,  into  the  In- 
dian country.  Every  person  who  sells,  exchanges,  gives,  barters,  or  disposes 
of  any  ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquors  of  any  kind  to 
any  Indian  under  charge  of  any  Indian  superintendent  or  agent,  or  introduces 
or  attempts  to  introduce  any  ardent  spirits,  ale,  wine,  beer,  or  intoxicating 
liquor  of  any  kind  into  the  Indian  country  shall  be  punished  by  imprisonment 
for  not  more  than  two  years,  and  by  a  fine,  of  not  more  than  three  hundred 
dollars  for  each  offense.  But  it  shaU  be  a  sufficient  defense  to  any  charge  of 
Introducing  or  attempting  to  introduce  ardent  spirits,  ale,  beer,  wine,  or  in- 
toxicating liquors  into  the  Indian  country  that  the  acts  charged  were  done 
under  authority  in  writing  from  the  War  Department,  or  any  officer  duly  au- 
thorized thereunto  by  the  War  Department.  All  complaints  for  the  arrest  of 
any  person  or  persons  made  for  violation  of  any  of  the  provisions  of  this  act 
shall  be  made  in  the  county  where  the  offense  shall  have  been  committed,  or  if 
committed  upon  or  within  any  reservation  not  included  in  any  county,  then  in 
any  county  adjoining  such  reservation,  and,  if  In  the  Indian  Territory,  before 
the  United  States  court  commissioner,  or  commissioner  of  the  circuit  court 
of  the  United  States  residing  nearest  the  place  where  the  offense  was  com- 
mitted, who  is  not  for  any  reason  disqualified ;  but  in  all  cases  such  arrests 
shall  be  made  before  any  United  States  court  commissioner  residing  in  such 
adjoining  county,  or  before  any  magistrate  or  judicial  officer  authorized  by 
the  laws  of  the  state  in  which  such  reservation  is  located  to  issue  warrants 
for  the  arrest  and  examination  of  offenders  by  section  ten  hundred  and  four- 
teen of  the  Revised  Statutes  of  the  United  States.  And  all  persons  so  ar- 
rested shall,  unless  discharged  upon  examination,  be  held  to  answer  and  stand 
trial  before  the  court  of  the  United  States  having  jurisdiction  of  the  offense.** 

It  will  thus  be  seen  that  the  acts  of  1895  and  1897  create  distinct  of- 
fenses, punishable  differently,  and  necessitating  evidence  of  a  differ- 
ent character  to  justify  a  conviction.  The  act  of  1897  prohibits  the  in- 
troduction of  intoxicating  liquors  into  the  Indian  country,  and  ex- 
pressly defines  what  shall  be  Indian  country  within  the  meaning  of 
the  act.  On  the  other  hand,  the  act  of  1895  prohibits  the  introduction 
of  liquors  into  the  Indian  Territory  as  it  then  existed,  and  which  act, 
it  has  been  authoritatively  held,  is  still  in  force,  in  that  part  of  the 
state  of  Oklahoma  which,  before  the  state  was  admitted  into  the 
Union,  constituted  the  Indian  Territory.  Ex  parte  Webb,  225  U.  S. 
663,  32  Sup.  Ct.  769,  56  L.  Ed.  1248;  United  States  v.  Wright,  su- 
pra; United  States  Express  Co.  v.  Friedman,  191  Fed.  673,  112  C. 
C.  A.  219;  and  the  late  case  of  Joplin  Mercantile  Co.  v.  United  States, 
213  Fed.  926,  131  C.  C.  A.  160. 

The  indictment,  it  will  be  noticed,  charges  a  violation  of  both  stat- 
utes.   It  charges  that : 

"In  the  county  of  Tulsa  and  state  of  Oklahoma,  the  said  county  then  and 
there  being  a  portion  of  the  Indian  Country  of  the  United  States  of  America, 
did  introduce  and  carry  into  said  Indian  Country  from  without  said  Indian 
Country,  and  from  without  said  district  and  from  without  the  state  of  Okla- 
homa, one  quart  of  alcohoL  •  •  ♦  The  said  county  and  district  having 
been  a  portion  of  the  territory  of  the  said  United  States  known  as  the  In- 
dian Territory,  and  at  all  times  was  and  is  now  a  part  of  the  Indian  Countru 
of  the  said  United  States  of  America." 
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The  first  part  of  the  indictment  charges  the  introduction  of  intoxi- 
cating liquors  into  that  part  of  -Tulsa  county  which  is  Indian  country, 
and  the  latter  part  of  the  indictment  charges  the  defendant  with  hav- 
ing introduced  intoxicating  liquor  into  the  county,  which  was  a  por- 
tion of  the  territory  of  the  United  States  known  as  the  "Indian  Ter- 
ritory." This  is  clearly  duplicitous,  as  was  held  by  this  court  in  John 
Gund  Brewing  Co.  v.  United  States,  204  Fed.  17,  122  C.  C.  A.  331, 
and  authorities  there  cited.  Perhaps  no  better  illustration  of  the 
danger  of  permitting  such  an  indictment  to  stand  can  be  found,  than 
this  case  affords.  The  verdict  of  the  jury  finds  the  defendant  guilty 
as  charged  in  the  indictment.  Does  this  mean  that  the  defendant  was 
guilty  of  violating  the  act  of  1895  or  the  act  of  1897?  The  learned 
trial  judge  was  evidently  of  the  opinion  that  the  defendant  was  guilty 
of  violating  the  act  of  1895,  introducing  intoxicating  liquors  into  that 
part  of  the  state  of  Oklahoma  which  was  formerly  the  Indian  Terri- 
tory, for  he  sentenced  him  to  imprisonment  in  the  penitentiary  for 
three  years,  while  under  the  act  of  1897,  treating  it  as  leaving  the 
maximum  punishment  provided  in  the  act  of  1892  still  in  force,  con- 
finement in  prison  is  limited  to  two  years. 

We  are  of  the  opinion  that  the  court  below  erred  in  overruling  the 
demurrer  to  the  indictment,  and  the  cause  is  reversed,  with  directions 
to  set  aside  the  judgment  and  sustain  the  demurrer  to  the  indictment 


(216  Fed.  829) 

ALLISON  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  8,  1914.) 

No.  4188. 

In  Error  to  the  United  States  District  Court  for  the  Eastern  District  of 
Oklahoma;   Ralph  E.  CampbeU,  Judge. 

Criminal  prosecution  by  the  United  States  against  R.  J.  Allison.  Judgment 
of  conviction,  and  defendant  brings  error.    Reversed. 

R.  L.  Davidson,  of  Tulsa,  Okl.,  and  Norman  R.  Haskell,  of  Oklahoma  City, 
Okl.  (W.  I.  WiUiams,  of  Tulsa,  Okl.,  and  E.  G.  McAdams,  of  Oklahoma  City, 
Okl.,  on  the  brief),  for  plaintiff  in  error. 

W.  P.  McGinnis,  Asst  U.  S.  Atty.,  of  Muskogee,  OkL  (D.  H.  Linebaugh,  U.  S. 
Atty.,  of  Muskogee,  Okl.,  on  the  brief) ,  for  the  United  States. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER,  District 
Judge. 

TRIEBER,  District  Judge.  The  indictment  in  this  cause  is  Identical  with 
that  in  Ammerman  v.  United  States,  216  Fed.  326,  132  C.  C.  A.  470,  decided 
this  day,  and  for  the  reasons  therein  stated,  this  cause  is  reversed,  with  di- 
rections to  set  aside  the  judgment  and  sustain  the  demurrer  to  the  indict* 
ment 
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<216  Fed.  330) 

NUNN  V.  haze;lrigg. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  8, 1914.) 
No.  3968. 

1.  Indians  (8  5*) — ^Tribal  Citizenship — Conclusiveness  of  Rolls  BIadk  bt 

Commission. 

The  decision  of  the  Commission  to  the  Five  Civilized  Tribes,  under  the 
authority  given  by  Act  June  10.  1896,  c.  398,  29  Stat  321,  that  a  person 
was  entitled  to  enrollment  in  the  Creek  Tribe  either  as  a  citizen  or  freed- 
man,  not  appealed  from,  Is  conclusive  of  such  right  and  also  of  his  rela- 
tionship to  the  tribe,  whether  by  blood  or  as  a  freedman. 

[Ed.  Note. — For  other  cases,  see  Indians,  Dea  Dig.  §  5.*] 

2.  Indians  (§  15*) — Conveyance  bt  Allottee — Validitt. 

Under  section  IC  of  the  supplemental  agreement  with  the  Creek  Nation, 
approved  June  30,  1902,  c.  1323,  32  Stat  500,  which  provides  that  lands 
allotted  to  citizens  shall  not  be  Incumbered  nor  alienated  by  the  allottee 
or  his  heirs  >efore  the  expiration  of  five  years  from  the  date  when  the 
agreement  was  approved,  and  that  "any  agreement  or  conveyance,  of  any 
kind  or  character,  violative  of  any  of  the  provisions  of  this  paragraph, 
shall  be  absolutely  void  and  not  susceptible  of  ratification  In  any  manner," 
a  deed  executed  by  a  Creek  allottee,  enrolled  as  a  citizen  of  Creek  blood, 
after  the  five-year  period  but  made  in  confirmation  of  one  made  before 
the  expiration  of  that  time,  and  without  further  consideration,  Is  void, 
and  will  not  support  an  action  of  ejectment 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §§  17,  29,  34,  87-44; 
Dec.  Dig.  §  15.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;   Ralph  E.  Campbell,  Judge. 

Action  at  law  by  J.  T.  Hazelrigg  against  Charles  J.  Nunn.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Reversed. 

E.  J.  Van  Court,  of  Eufaula,  Okl.  (Van  Court  &  Reubelt,  of  Eufaula, 
Okl.,  on  the  brief),  for  plaintiff  in  error. 

Benjamin  Martin,  Jr.,  of  Muskogee,  Okl.  (Villard  Martin,  of  Mus- 
kogee, Okl.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  POPE,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  This  suit  was  brought  in  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Oklahoma  in  ejectment  by  the 
defendant  in  error,  J.  T.  Hazelrigg,  hereafter  called  the  plaintiff,  to 
recover  an  undivided  one-half  of  approximately  108  acres  of  land,  and 
against  Charles  J.  Nunn,  plaintiff  in  error,  hereafter  called  the  defend- 
ant. The  land  in  question  is  a  part  of  the  lands  of  the  Creek  Nation 
and  constitutes  the  surplus  allotment  to  one  Tena  Dan,  now  Cross.  She 
was  enrolled  by  the  commission  of  the  Five  Civilized  Tribes,  known  as 
the  Dawes  Commission,  as  an  eighth  blood  Creek  Indian.  The  petition 
was  in  a  brief  form,  allowed  by  the  laws  of  Oklahoma. 

The  answer  alleges  in  substance :  That  the  land  in  question  was  pat- 
ented to  Tena  Dan  by  the  principal  chief  of  the  Muskogee,  or  Creek, 
Nation  September  3,  1902,  and  the  patent  was  approved  by  the  Acting 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


NUNN   V.  HAZELRIGG  475 

Secretary  of  the  Interior  December  22,  1902.  ITie  land  was  conveyed 
April  22,  1904,  by  the  said  Tena  Cross  and  husband  by  warranty  deed 
to  Mary  A.  Morrow,  and  on  the  27th  day  of  September,  1904,  by  the 
said  Mary  A.  Morrow,  a  widow,  by  warranty  deed  to  the  defendant 
Charles  J.  Nunn.  On  November  4,  1907,  said  Tena  Cross,  under  the 
name  of  Tena  Dan,  again  conveyed  said  land  by  warranty  deed  to 
Thomas  Haggard.  On  November  22,  1907,  said  Tena  Cross,  under 
that  name,  conveyed  said  land  by  warranty  deed  to  Thomas  Haggard 
to  correct  the  error  in  the  former  deed.  On  November  5,  1907,  Thomas 
Haggard  and  wife  conveyed  the  land  by  warranty  deed  to  Charles  J. 
Nunn.  The  defendant  alleges :  That  on  the  27th  day  of  September, 
1904,  he  went  into  possession  and  occupancy  of  said  lands  under  said 
deed  from  Mary  A.  Morrow,  and  that  since  said  date  his  possession 
has  been,  and  is  now,  exclusive,  open,  notorious,  and  adverse  to  all  per- 
sons. That,  at  the  time  defendant  purchased  said  land  from  the  said 
Mary  A.  Morrow,  he  did  so  in  good  faith  for  the  purpose  of  providing 
himself  with  a  home,  and  paid,  as  a  consideration  for  said  deed,  the  full 
value  of  said  land.  That  at  said  time  the  defendant  knew  the  said  Tena 
Cross,  nee  Dan,  and  her  parents,  and  knew  that  she  and  her  said  par- 
ents claimed  to  be  negroes,  and  were  in  fact  negroes,  and  had  no  knowl- 
edge that  the  said  Tena  Dan  was  enrolled  as  a  "mixed  blood  Indian" 
on  the  rolls  of  the  Creek  Nation.  That  the  defendant  is  informed  and 
believes,  and  upon  such  information  and  belief  avers  and  charges,  that 
plaintiff  claims  to  derive  his  alleged  title  to  said  land  under  the  deed 
hereafter  referred  to. 

'That  immediately  upon  the  public  having  access  to  the  said  Indian  rolls, 
and  it  being  ascertained  that  the  said  Tena  Dan  was  falsely  entered  thereon  as 
of  mixed  blood,  plaintiff  entered  into  a  conspiracy  with  J.  C.  Ruby,  G,  R. 
Ruby,  and  Virgil  R.  Coss  and  others,  all  near  relatives  and  business  associ- 
ates, to  cheat  and  defraud  defendant  and  cloud  his  said  title.  That,  in  fur- 
therance of  said  conspiracy,  the  said  G.  R.  Ruby  well  knowing  the  premises, 
and  the  fact  that  the  said  Tena  Dan  was  enrolled  as  a  mixed  blood  citizen, 
of  the  Creek  Nation,  on  July  1,  1907,  procured  from  the  said  Tena  Dan,  in 
the  name  of  J.  C.  Ruby,  a  deed  (Exhibit  G)  to  said  land,  which  said  deed 
was  taken  for  the  use  and  benefit  of  said  G.  R.  Ruby,  and  the  same  was  pro- 
cured by  fraud  and  no  consideration  was  paid  therefor.  That  with  the  inten- 
tion of  validating'  said  void  deed,  and  in  furtherance  of  said  conspiracy,  the 
said  G.  R.  Ruby,  without  further  consideration,  on  August  9,  1907,  procured  a 
deed  (Exhibit  H),  from  the  said  Tena  Dan  on  said  land.  That  on  the  20th 
day  of  August,  1907,  in  furtherance  of  said  conspiracy,  and  in  order  to  fur- 
ther complicate  and  cloud  defendant's  title,  the  said  G.  R.  Ruby  and  wife, 
without  consideration,  conveyed  said  land  to  the  said  Virgil  R.  Coss,  which 
said  deed  is  hereto  attached,  marked  *J,*  and  made  a  part  of  this  answer. 
That  on  the  13th  day  of  September,  1907,  in  furtherance  of  said  conspiracy, 
and  in  order  to  further  complicate  and  cloud  defendant's  title,  the  said  Virgil 
R.  Coss,  without  consideration  conveyed  an  undivided  one-half  interest  in  said 
land  to  the  said  J.  T.  Ilazelrigi?,  plaintiff  herein,  which  said  deed  is  hereto  at- 
tached, marked  Exhibit  K,  and  made  a  part  of  this  answer." 

[1]  The  commission  to  the  Five  Civilized  Tribes  authorized  by  sec- 
tion 16  of  the  act  of  March  3,  1893  (27  Stats.  612,  645,  c.  209),  and  the 
provision  of  the  act  of  March  2,  1895  (28  Stats.  910,  939,  c.  189),  and 
commonly  known  as  the  Dawes  Commission,  was  authorized  and  di- 
rected by  the  act  of  June  10,  1896  (29  Stats.  321,  339,  c.  398),  to: 
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"Proceed  at  once  to  hear  and  determine  the  application  of  all  persons  who 
may  apply  to  them  for  citizenship  In  any  of  said  nations,  and  after  such  hear- 
ing they  shall  determine  the  right  of  such  applicant  to  be  so  admitted  and  en- 
rolled. •  ♦  ♦  In  the  performance  of  such  duties,  said  commission  shall 
have  power  and  authority  to  administer  oaths,  to  Issue  process  for  and  com- 
pel the  attendance  of  witnesses,  and  to  send  for  persons  and  papers,  and  all 
depositions  and  affidavits  and  other  evidence  In  any  form  whatsoever  hereto- 
fore taken,  where  the  witnesses  giving  said  testimony  are  dead  or  now  resid- 
ing beyond  the  limits  of  said  territory,  and  to  use  every  fair  and  reasonable 
means  within  their  reach  for  the  purpose  of  determining  the  rights  of  persons 
claiming  such  dtizenshlp,  or  to  protect  any  of  said  nations  from  fraud  or 
wrong,  and  the  rolls  so  prepared  by  them  shall  be  hereafter  held  and  con- 
sidered to  be  the  true  and  correct  rolls  of  persons  entitled  to  the  rights  of 
citizenship  In  said  several  tribes:  Provided,  that  If  the  tribe,  or  any  person, 
be  aggrieved  with  the  decision  of  the  tribal  authorities  or  the  commission  pro- 
vided for  In  this  act.  It  or  he  may  appeal  from  such  decision  to  the  United 
States  District  Court:  Provided  however,  that  the  appeal  shall  be  taken  within 
sixty  days,  and  the  judgment  of  the  court  shall  be  final.  That  the  said  com- 
mission, after  the  expiration  of  six  months,  shall  cause  a  complete  roll  of  citi- 
zenship of  each  of  said  nations  to  be  made  up  from  their  records,  and  add 
thereto  the  names  of  citizens  whose  right  may  be  conferred  under  this  act, 
and  said  rolls  shall  be,  and  are  hereby,  made  rolls  of  citizenship  of  said  na- 
tions or  tribes,  subject,  however,  to  the  determination  of  the  United  States 
courts,  as  provided  herein.  The  commission  is  hereby  required  to  file  the  Usts 
of  members  as  they  finally  approve  them  with  the  Commissioner  of  Indian 
Affairs  to  remain  there  for  use  as  the  final  judgment  of  the  duly  constituted 
authorities.  And  said  commission  shall  also  make  a  roll  of  freedmen  entitled 
to  citizenship  In  said  tribes  and  shall  Include  their  names  In  the  lists  of  mem- 
bers to  be  filed  with  the  Commissioner  of  Indian  Affairs." 

By  the  act  of  June  28,  1898  (30  Stats.  495,  503,  c.  517),  it  is  provided : 

'*The  roll  of  Creek  freedmen  made  by  J.  W.  Dunn,  under  authority  of  the 
United  States,  prior  to  March  fourteenth,  eighteen  hundred  and  sixty-seven. 
Is  hereby  confirmed,  and  said  commission  Is  directed  to  enroll  all  persons  now 
living  whose  names  are  found  on  said  rolls,  and  all  descendants  bom  since 
the  date  of  said  roll  to  persons  whose  names  are  found  thereon,  with  such 
other  persons  of  African  descent  as  may  have  been  rightfully  admitted  by 
the  lawful  authorities  of  the  Creek  Nation.  •  ♦  ♦  Said  commission  shall 
make  such  rolls  descriptive  of  the  persons  thereon,  so  that  they  may  be 
♦    ♦    ♦    Identified." 

This  makes  it  important  to  understand  who  were  meant  by  Creek 
freedmen  as  used  in  this  statute.  African  slavery  existed  among  the 
Creeks  before  the  Civil  War.  The  Creeks  made  a  treaty  with  the  so- 
called  Confederate  States  on  July  10,  1861.  The  Emancipation  Proc- 
lamation had  reference  only  to  the  states  and  parts  of  states,  and  did 
not  under  its  terms  extend  to  Indian  Territory  or  to  the  slaves  owned 
by  Creeks. 

On  the  18th  day  of  December,  1865,  the  adoption  of  the  thirteenth 
amendment,  abolishing  slavery,  was  duly  proclaimed ;  it  provided : 

"Section  1.  Neither  slavery  nor  Involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  ex- 
ist within  the  United  States,  or  any  place  subject  to  their  jurisdiction." 

Until  the  act  of  March  3,  1871  (16  Stats.  544,  566,  c.  120,  R.  S. 
2079),  the  Indians  were  regarded  as  alien  people  residing  in  the 
United  States.  The  Supreme  Court  has  held  that  members  of  Indian 
tribes  were  not  "born  in  the  United  States  and  subject  to  the  jurisdic- 
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tion  thereof,"  within  the  meaxiing  of  the  fourteenth  amendment  of  the 
Constitution.  Elk  v.  Wilkins,  112  U.  S.  94,  5  Sup.  Ct.  41,  28  L.  Ed. 
643.  To  avoid  any  doubt  as  to  whether  the  thirteenth  amendment 
would  be  similarly  construed,  and  for  the  purpose  of  securing  the 
co-operation  of  the  Creeks,  the  government  made  a  treaty  with  them 
on  June  14,  1866,  article  2  of  which  provides: 

"Article  II.  The  Creeks  hereby  covenant  and  agree  that  henceforth  nei- 
ther slavery  nor  involuntary  servitude,  otherwise  than  In  the  punishment  of 
crimes,  whereof  the  parties  shall  have  been  duly  convicted  in  accordance  with 
laws  applicable  to  all  members  of  said  tribe,  shall  ever  exist  in  said  nation ; 
and  inasmuch  as  tbere  are  among  the  Creeks  many  persons  of  African  de- 
scent, who  have  no  interest  in  the  soil,  it  is  stipulated  that  hereafter  these 
persons  lawfully  residing  in  said  Creek  country  under  their  laws  and  usages, 
or  who  have  been  thus  residing  in  said  country,  and  may  return  within  one 
year  from  the  ratification  of  this  treaty,  and  their  descendants  and  such  oth- 
ers of  the  same  race  as  may  be  permitted  by  the  laws  of  the  said  nation  to 
settle  within  the  limits  of  the  jurisdiction  of  the  Creek  Nation  as  citizens 
(thereof,)  shaU  have  and  enjoy  all  the  rights  and  privileges  of  native  citi- 
zens, including  an  equal  interest  In  the  soil  and  national  funds,  and  the  laws 
of  the  said  nation  shall  Joe  equally  binding  upon  and  give  equal  protection  to 
all  such  persons,  and  all  others,  of  whatsoever  race  or  color,  who  may  be 
adopted  as  citizens  or  members  of  said  tribe." 

Out  of  the  condition  of  slavery  and  subsequent  action  in  relation 
thereto  arose  a  considerable  class  of  so-called  Creek  freedmen  who 
were  entitled  to  share  in  the  allotment  of  Creek  lands. 

The  Dawes  Commission  thus  created  and  existing  was  a  quasi 
judicial  body.  KimberUn  v.  Commission  of  Five  Civilized  Tribes,  104 
Fed.  653,  44  C.  C.  A.  109.  It  was  expressly  required  to  make  separ- 
ate rolls  of  the  Indians  and  freedmen.  To  be  enrolled  as  a  Creek 
Indian,  it  was  not  sufficient  for  an  applicant  to  show  that  he  was  an 
Indian,  but  he  must  show,  and  the  commission  must  find,  that  he  was 
ah  Indian  of  the.  Creek  Tribe ;  and  to  be  enrolled  as  a  freedman  it 
was  not  sufficient  to  show  that  he  was  an  African,  but  he  must  show, 
and  the  commission  must  find,  that  he  was  a  former  slave  or  the 
descendant  of  a  former  slave  of  some  member  of  the  Creek  Tribe,  or 
at  least  a  slave  of  some  other  person  adopted  by  the  Creek  Nation. 
It  was  therefore  necessary  for  an  applicant  for  enrollment  to  show 
upon  what  grounds  he  was  entitled  to  such  enrollment ;  that  he  was 
of  Creek  Indian  blood ;  that  he  was  a  Creek  freedman,  became  a  citi- 
;:en  of  the  tribe  by  the  treaty  of  June  14,  1866 ;  or  that  he  had  with- 
out any  such  rights  become  a  member  of  the  tribe  by  adoption.  And, 
v/hen  the  commission  found  by  any  one  of  these  methods  a  person 
was  entitled  to  enrollment,  the  manner  in  which  he  was  found  to  be 
entitled  to  such  enrollment  was  adjudicated  as  much  as  the  mere  fact 
of  the  right  of  enrollment.  The  cases  are  so  numerous  on  this  sub- 
ject that  it  will  be  useless  to  stop  to  cite  them.  But  the  adjudication 
that  Tena  Dan  was  of  Indian  blood  did  not  involve  the  question  of 
her  quantum  of  Indian  blood ;  she  was  entitled  to  be  enrolled  if  she 
was  of  Creek  Indian  blood ;  and  the  question  whether  she  was  a  full- 
blood  or  one-eighth  blood  was  not  involved. 

At  the  time  of  the  deed  from  Tena  Cross  to  Mrs.  Morroiw  she 
^as  prohibited  by  law  from  alienating  her  surplus  allotment.     It  is. 
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of  course,  manifest  that  if  Tena  Dan-Cross  was  not  of  Indian  blood, 
and  was  not  enrolled  as  of  Indian  blood,  the  deed  made  by  her  to 
Mrs.  Morrow  on  April  22,  1904,  was  valid;  but  she  had  been  adjudg- 
ed by  the  Dawes  Commission  to  be  of  Indian  blood  and  so  her  deed 
was  invalid. 

Reference  is  made  to  the  act  of  April  26,  1906  (section  19,  c.  1876, 

34  Stats.  137,  144),  and  to  the  act  of  May  27,  1908  (section  3,  c.  199, 

35  Stats.  312,  313).  It  must  be  remembered  that  those  acts  had  to  do 
with  restrictions  theretofore  existing  upon  transfer  by  the  Creek  In- 
dians, and  proposed  to  base  new  restrictions  upon  the  quantum  of 
Indian  blood,  and  it  became  material  to  provide  that  under  those 
laws  the  rolls  should  be  conclusive  as  to  the  quantum  of  such  blood, 
but  neither  statute  had  anything  to  do  with  whether  the  rolls  were  an 
adjudication  of  the  possession  of  Indian  blood,  as  distinguished  from 
the  quantum  of  Indian  blood. 

[2]  We  therefore  conclude  that  the  sale  to  Mrs.  Morrow  and  the 
subsequent  sale  to  the  defendant  were  invalid,  and,  for  the  reasons  in- 
dicated, the  case  of  Hegler  v.  Faulkner,  153  U.  S.  109,  14  Sup.  Ct. 
779,  38  L.  Ed.  653,  cited  by  the  defendant,  is  not  in  point.  But  the 
court  sustained  a  special  demurrer  to  the  first,  second,  and  third  para- 
graphs of  the  answer.  These  included  the  portions  of  the  answer  we 
have  literally  quoted. 

It  will  be  remembered  that  it  had  been  alleged  in  the  answer  that 
the  defendant  was  and  had  been  since  the  27th  day  of  September, 
1904,  in  the  exclusive,  open,  notorious,  and  adverse  possession  of  the 
land  in  question.  This  being  an  action  in  ejectment,  it  was  essential 
that  if  the  plaintiff  recover  he  should  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  the  defendant's.  It  was  al- 
leged that,  before  the  restrictions  were  removed,  Tena  Dan  conveyed 
the  land  to  J.  C.  Ruby,  and  that  the  deed  of  August  9,  1907,  was 
given  without  consideration  and  with  the  intention  of  validating  said 
void  deed. 

It  is  provided  by  section  16  of  the  act  of  June  30,  1902  (32  Stats. 
500,503): 

"Lands  allotted  to  citizens  shall  not  In  any  manner  whatever  or  at  any  time 
be  incumbered,  taken,  or  sold  to  secure  or  satisfy  any  debt  or  obligation  nor 
be  alienated  by  the  allottee  or  his  heirs  before  the  expiration  of  five  years 
from  the  date  of  the  approval  of  this  supplemental  agreement,  except  with 
the  approval  of  the  Secretary  pf  the  Interior.  ♦  ♦  ♦  Any  agreement  or  con- 
veyance of  any  kind  or  character  violative  of  any  of  the  provisions  of  this 
paragraph  shall  be  absolutely  void  and  not  susceptible  of  ratification  in  any 
manner,  and  no  rule  of  estoppel  shall  ever  prevent  the  assertion  of  its  in- 
validity." 

This  act  provides  for  its  submission  for  ratification  to  the  Creek 
Tribal  Council,  and  this  was  the  approval  referred  to  in  the  section 
quoted.  This  approval  was  proclaimed  on  August  8,  1892  (32  Stats. 
2021).  Tiger  v.  Western  Investment  Co.,  221  U.  S.  286,  301,  31  Sup. 
Ct.  578,  55  L.  Ed.  738. 

In  Alfrey  v.  Colbert,  168  Fed.  231,  234,  93  C.  C.  A.  517,  it  was 
said: 
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**We  are  of  the  opinion  that  It  was  the  Intention  of  Congress  that  no  con- 
veyance forbidden  by  any  of  the  terms  of  the  sixteenth  section  of  the  act 
should  be  susceptible  of  ratification  or  be  made  good  by  estoppel.  The  section 
In  its  completeness  has  a  common  subject-matter,  the  disposition  of  allotments, 
and  the  provisions  regarding  it  would  naturally  be  grouped  or  placed  in  a  sin- 
gle subdivision  or  paragraph  of  an  agreement  or  in  a  single  section  of  a  law. 
The  express  restrictions  upon  alienation  as  to  both  homesteads  and  surplus 
lands  appear  in  the  first  paragraph,  not  in  the  second,  and  it  was  to  them  the 
final  clause  was  obviously  directed.  The  act  of  June  30,  1902,  differs  from 
acts  of  Congress  In  general,  In  that  the  subdivisions  thereof  are  not  designated 
as  sections.  The  body  of  the  act  was  a  prior  agreement  between  the  Dawes 
Commission  and  representatives  of  the  Creek  Tribe  of  Indians,  and,  with  some 
changes,  it  was  confirmed  by  Congress  and  submitted  to  the  tribal  council  for 
ratification.  The  subdivisions  or  paragraphs  of  the  prior  agreement  were  con- 
secutively numbered,  and  that  arrangement  was  preserved  when  it  was  incor- 
porated in  the  act.  A  similar  arrangement  and  omission  to  designate  num- 
bered subdivisions  or  paragraphs  as  sections  will  be  found  In  the  agreement 
with  the  Choctaws  and  Chickasaws  embodied  in  Act  July  1,  1902,  c.  1362,  32 
Stat.  641.  We  think  it  quite  clear  that  'paragraph*  was  used  synonymously 
with  'subdivision*  or  'section,'  and  that  it  does  not  mean  the  minor  undesig- 
nated part  of  the  text,  the  arrangement  of  which  may  well  be  the  mere  result 
of  taste,  without  Intention  to  control  the  sense  or  import.  The  term  'para- 
graph,* In  an  act  of  Congress,  will  be  construed  to  mean  'section,*  whenever 
to  do  so  accords  with  the  legislative  intent.  Marine,  Collector,  v.  Packham,  52 
Fed.  579,  3  C.  C.  A.  210,  212.*' 

We  conclude  that  the  court  below  erred  in  sustaining  a  demurrer 
to  this  portion  of  the  answer.  The  pleadings  did  not  show  that  the 
defendant  had  any  title  to  the  land  in  question,  but  if  his  allegation 
was  true  that  the  plaintiff's  title  was  derived  from  a  conveyance  made 
prior  to  the  time  of  the  expiration  of  the  period  of  restriction,  and 
that  the  only  other  deed  which  he  holds  was  given  without  consider- 
ation, and  in  ratification  of  the  void  deed,  then  it  was  void  under  the 
section  of  the  act  of  1902  quoted. 

The  result  is  that  while  the  judgment  is  affirmed  as  to  the  conclu- 
siveness of  the  judgment  of  the  Dawes  Commission,  as  to  the  ques- 
tion with  reference  to  the  defendant's  ownership,  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  a  direction  to  set  aside  the  judg- 
ment and  verdict  and  this  ruling  on  demurrer  and  award  a  new  trial. 


(216  Fed.  335) 

ABBOTT  et  al.  v.  UNDER WOOD.t 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  16,  1914.) 

No.  4114. 

1.  Appeal  and  Erbob  (§  1022*)  — Review  —  Pbesumptions  —  Reference  by 

Consent — Findings  op  Master. 

On  a  reference  by  consent  of  the  parties,  the  findings  of  fact  made  by 
the  master,  especially  when  approved  by  the  district  judge,  are  at  least 
presumptively  correct 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4015- 
4018 ;   Dec.  Dig.  §  1022.*] 

2.  Descent  and  Distribution  (§  52*) — Realty  of  Wife — Contracts  to  Con- 

vey— Rights  of  Subviving  Husband. 

Under  Gen.  St.  Kan.  1909,  §§  2942,  2961,  which  provide  that  on  the  death 
of  a  husband  his  wife,  if  she  is  or  has  been  a  resident  of  the  state,  shall 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  December  4,  1914. 
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be  entitled  In  fee  simple  to  one-half  of  all  the  real  estate  owned  by  the 
husband  at  any  time  during  the  marriage  to  whi(di  she  has  made  no  con- 
veyance, and  that  the  husband  shall  be  entitled  to  the  same  rights  and  es- 
tate In  the  property  of  his  deceased  wife,  an  executory  contract  by  a 
wife  to  sell  land  owned  by  her,  In  which  her  husband  did  not  join,  cannot 
be  specifically  enforced  by  the  purchaser  after  her  death  as  to  the  one- 
half  of  the  land  which  then  became  the  property  of  the  husband. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  H 
83,  135-140,  144,  147-149,  151-158,  161-167,  160-171,  296-^8;  Dea  Dig. 
i  52.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  in  equity  by  L.  H.  Underwood  against  Linus  Abbott  and  oth- 
ers.   Decree  for  complainant,  and  defendants  appeal.    Reversed. 

The  appeUee,  who  will  be  referred  to  herein  as  the  plaintiff,  instituted  an 
action  for  specific  performance  against  the  surviving  husband  and  the  chU- 
dren  of  Harriet  L.  Abbott,  deceased.  The  material  allegations  in  the  bUl  are 
that  about  September  20,  1899,  plaintiff's  sister,  Harriet  L.  Abbott,  now  de- 
ceased, who  was  the  owner  of  the  80  acres  of  land  in  the  state  of  Kansas  in 
controversy  herein,  agreed  in  writing  to  sell  the  same  to  him  for  the  sum 
of  $600,  payable,  $200  in  two  years  or  less,  and  the  balance  of  $400  to  be  paid 
at  a  later  date,  with  6  per  cent,  interest  thereon ;  that  in  pursuance  of  that 
contract  the  plaintiff  took  possession  of  said  land,  which  was  then  unculti- 
vated, with  no  improvements  thereon,  moved  his  family  on  it,  and  made  val- 
uable improvements,  and  has  since  then  continuously  occupied  the  same  with 
his  family  as  his  homestead;  that  owing  to  a  failure  of  crops  he  was  unable 
to  make  the  first  payment  of  $200  when  it  became  due,  but  by  agreement  with 
his  sister  the  time  was  extended,  he  paying  the  interest  on  the  purchase 
money  and  the  taxes  on  the  land  at  all  times  since  1899 ;  that  after  Mrs.  Ab- 
bott's death  he  paid  the  interest  to  her  surviving  husband,  the  defendant 
Linus  Abbott,  and  also  made  other  payments  to  him,  which  he  refused  to  ac- 
cept as  payments  on  the  land,  and  repudiated  the  contract  of  his  wife.  A 
tender  of  $600  was  made  by  the  plaintiff  with  his  bill  with  a  prayer  for  spe- 
cific performance.  The  defendant,  Linus  Abbott,  for  himself,  and  also  as 
guardian  ad  litem  for  his  children,  who  were  minors,  filed  an  answer,  deny- 
ing that  there  was  any  contract  of  purchase  and  sale  made  by  his  deceased 
wife,  but  that  the  plaintiff  was  simply  in  possession  of  the  land  as  a  tenant  of 
his  deceased  wife,  and  asked  that  the  bill  be  dismissed.  After  the  issues  bad 
been  made  up,  a  written  stipulation  was  entered  into  by  the  parties,  for  the  ap- 
pointment of  a  special  master  to  hear  the  evidence  and  report  to  the  court  his 
findings  of  facts  and  recommend  respecting  the  decree  to  be  entered.  The  mas- 
ter filed  a  lengthy  report^  finding  as  facts  that  the  transaction  between  the 
plaintiff  <and  his  sister,  Harriet  L.  Abbott,  constituted  a  contract  of  purchase 
and  sale  of  the  land  in  controversy ;  that  plaintiff,  in  pursuance  of  that  eon- 
tract,  took  possession  of  the  land  with  his  family,  making  it  his  homestead ;  that 
he  uuide  valuable  improvements  thereon,  exceeding  in  value  $1,000;  that  he 
paid  the  taxes  on  the  land  ever  since ;  that  he  had  paid  $200  on  the  purchase 
price  after  the  death  of  Mrs.  Abbott,  and  afterwards  sent  $120,  which  Mr. 
Abbott  refused  to  accept  as  payment  on  the  land,  and  recommended  that  the 
court  grant  the  prayer  of  the  plaintiff  upon  his  depositing  in  the  registry  of 
the  court,  for  the  benefit  of  the  defendants,  the  sum  of  $835.25,  which  he  found 
was  the  unpaid  balance  of  the  purchase  price,  with  the  Interest  thereon  up  to 
that  time.  Exceptions  to  the  findings  of  facts  and  the  recommendation  for 
the  decree  were  filed  by  the  defendants,  but  overruled  by  the  court,  and  a  de- 
cree entered  in  accordance  with  the  recommendation  of  the  master,  from 
which  this  appeal  was  taken. 

*For  other  cases  see  same  topic  &  9  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indezei 
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Eugene  S.  Quinton,  of  Topeka,  Kan.,  and  J.  L.  Travers,  of  Os- 
borne, Kan.,  for  appellants. 

A.  M.  Harvey  and  J.  E.  Addington,  both  of  Topeka,  Kan.  (W.  E. 
Mahin,  of  Osborne,  Kan.,  of  counsel),  for  appellee. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED, 
District  Judges. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
As  the  reference  to  the  master  was  by  consent  of  the  parties,  the  find- 
ings of  facts  made  by  the  master,  especially  when  approved  by  the  dis- 
trict judge,  are  at  least  presumptively  right.  Kimberley  v.  Arms,  129 
U.  S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764;  Crawford  v.  Neal,  144  U. 
S.  585,  596,  12  Sup.  Ct.  759,  36  L.  Ed.  552;  Davis  v.  Schwartz,  155 
U.  S.  631,  637,  15  Sup.  Ct.  237,  39  L.  Ed.  289. 

[2]  But  we  find  that  the  master,  as  well  as  the  learned  trial  judge, 
overlooked  a  very  important  question  of  law.  From  the  findings  of  the 
master  it  appears  that  the  Abbotts  were  married  at  the  time  the  con- 
tract of  sale  was  made,  and  at  one  time  were  residents  of  the  state  of 
Kansas.  The  Statutes  of  Kansas  1909,  on  the  subject  of  the  lands  of 
the  husband  and  wife,  provide : 

Section  2942 : 

"One-half  in  valne  of  all  the  real  estate  in  which  the  husband,  at  any  time 
during  the  marriage,  had  a  legal  or  equitable  interest,  which  has  not  been 
sold  on  execution  or  other  Judicial  sale,  and  not  necessary  for  the  payment  of 
debts,  and  of  which  the  wife  has  made  no  conveyance,  shall,  under  the  direc- 
tion of  the  probate  court,  be  set  apart  by  the  executor  as  her  property,  in  fee 
simple,  upon  the  death  of  the  husband,  if  she  survives  him:  Provided,  that 
the  wife  shall  not  be  entitled  to  any  interest,  under  the  provisions  of  this  sec- 
tion, in  any  land  to  which  the  husband  has  made  a  conveyance,  when  the 
wife,  at  the  time  of  the  conveyance,  is  not  or  never  has  been  a  resident  of 
this  state." 

Section  2961 : 

"All  the  provisions  hereinbefore  made  In  relation  to  the  widow  of  a  de- 
ceased husband  shall  be  applicable  to  the  husband  of  a  deceased  wife.  Each 
is  entitled  to  the  same  rights  or  portion  in  the  estate  of  the  other,  and  like 
interests  shall  in  the  same  manner  descend  to  their  respective  heirs.  The  es- 
tates of  dower  and  by  curtesy  are  abolished." 

In  construing  these  sections  the  Supreme  Court  of  Kansas  in  Ken- 
nedy V.  Haskell,  67  Kan.  612,  73  Pac.  913,  held  that  the  word  "or"  in 
the  last  sentence  of  section  2942  should  be  read  as  "and,"  and  if  the 
survivor  has  ever  been  a  resident  of  the  state  he  or  she  is  entitled  to 
the  benefits  of  the  statute. 

In  Union  Pac.  Ry.  Co.  v.  Barnard  &  Leas  Mfg.  Co.,  1  Kan.  App. 
23,  41  Pac.  201,  it  was  held  that  unless  the  wife  joins  in  a  contract  of 
sale,  her  rights  under  that  statute  are  not  divested. 

The  evidence  fails  to  show  that  the  defendant  Linus  Abbott,  the 
husband  of  Harriet  L.  Abbott,  at  the  time  this  contract  was  made  by 
her,  joined  in  the  contract  of  sale.  In  fact,  it  appears  conclusively 
that  he  did  not.  Therefore  his  interest  in  the  land  was,  under  the 
statutes  of  Kansas,  inchoate  while  the  wife  lived,  and  became  absolute 
upon  her  death  and  his  survival.  The  interest  of  the  husband,  in  case 
132C.C.A.— 31 
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he  survives  his  wife,  is  not  as  that  of  an  heir,  but  as  husband.  Flani- 
gan  V.  Waters,  57  Kan.  18,  20,  45  Pac.  56.  From  this  it  follows  that 
the  court  erred  in  decreeing  specific  performance  for  the  undivided 
half  interest  of  Linus  Abbott.  The  decree  as  to  the  children  of  Harriet 
L.  Abbott,  who  took  only  as  her  heirs,  is  correct,  and  should  be  af- 
firmed. 

As  the  plaintiflF  receives  only  one-half  of  the  land  which  he  con- 
tracted for,  it  would  be  inequitable  to  compel  him  to  pay  to  the  heirs 
of  Mrs.  Abbott  the  full  amount  of  the  purchase  money.  The  decree 
should  therefore  be  modified,  with  instructions  to  the  court  below  to 
ascertain  what  one-half  of  the  agreed  purchase  price  with  interest 
thereon  amounts  to,  and,  upon  payment  thereof  into  the  registry  of  the 
court  for  the  benefit  of  the  children,  that  the  children  be  divested  of 
all  their  right,  title,  and  interest  in  and  to  the  land  in  controversy,  and 
that  the  same  be  vested  in  the  plaintiflf. 

As  to  the  undivided  one-half  interest  of  Linus  Abbott,  he  is  entitled 
to  one-half  of  the  reasonable  yearly  rents  and  profits  of  the  land,  with 
interest  thereon  since  he  became  the  owner  thereof  by  the  death  of  his 
wife.  But  he  should  be  charged  with  one-half  of  the  taxes  paid  on 
the  land  by  the  plaintiflf,  with  interest  thereon  since  the  death  of  Mrs. 
Abbott,  and  also  one-half  of  the  value  of  the  permanent  improvements 
made  by  the  plaintiflF  on  the  land.  The  latter  should  be  ascertained  by 
the  increased  value  of  the  land  at  the  time  of  the  decree  by  reason  of 
the  improvements  made  by  the  plaintiflF  under  his  contract  of  purchase. 
The  costs  of  this  court  will  be  divided,  each  party  paying  one-half. 

The  cause  is  reversed  and  remanded,  with  directions  to  proceed  in 
conformity  with  the  views  herein  expressed. 


(216  Fed.  338) 

WESTERN  COAL  &  MINING  CO.  v.  HISB  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  8,  1914.) 

No.  3987. 

Death  (§  38*) — Actions  for  Causing  Death — Special  Limitations. 

Klrby's  Dig.  Ark.  §  5083,  which  is  a  part  of  the  general  statute  of  limi- 
tations and  provides  that  If  an  action  is  brought  within  the  time  pre- 
scribed and  the  plaintiff  shall  suffer  a  nonsuit  a  new  action  may  be 
brought  within  one  year  thereafter,  does  not  apply  to  an  action  for  wrong- 
ful death  brought,  under  section  6290  of  such  digest,  which  makes  the 
bringing  of  an  action  within  two  years  an  indispensable  condition  to  the 
liability. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  §  63;  Dec.  Dig. 
§38.* 

What  law  governs  actions  for  wrongful  death,  see  note  to  Burrell  v. 
Fleming,  47  C.  C.  A.  606.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas ;   Frank  A.  Youmans,  Judge. 

Action  at  law  by  Helen  Hise  and  Vesta  Hise,  who  sues  by  Helen 
Hise  as  next  friend,  against  the  Western  Coal  &  Mining  Company. 
Judgment  for  plaintiffs,  and  defendant  brings  error.    Reversed. 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Ira  D.  Oglesby,  of  Ft.  Smith,  Ark.,  for  plaintiff  in  error. 
T.  P.  Winchester  and  W.  R.  Martin,  both  of  Ft.  Smith,  Ark.,  for 
defendants  in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

TRIEBER,  District  Judge.  This  suit  is  brought  by  the  defendants 
in  error,  referred  to  herein  as  plaintiffs,  to  recover  damages  for  the 
death  of  the  husband  and  father  of  the  plaintiflfs,  by  reason  of  the  neg- 
ligence of  the  defendant,  the  plaintiff  in  error. 

It  appears  from  the  complaint  that  the  injury  and  death  occurred 
on  January  19,  1910.  That  a  suit  to  recover  damages  therefor  was 
instituted  on  October  19,  1910.  On  June  19.  1912,  the  plaintiffs  took 
a  voluntary  nonsuit,  and  this  action  was  instituted  on  December  5, 
1912,  which  was  more  than  two  years  after  the  death  of  the  intestate. 
A  demurrer  was  filed  by  defendant  with  its  answer,  which  was  by  the 
court  overruled,  and  proper  exceptions  taken. 

Section  6290  of  Kirby's  Digest  of  the  Statutes  of  Arkansas,  com- 
monly known  as  Lord  Campbell's  Act,  upon  which  the  claim  of  the 
plaintiffs  is  based,  contains  a  proviso  that  "every  such  action  shall  be 
commenced  within  two  years  after  the  death  of  such  person." 

Section  5083  of  Kirby's  Digest,  which  is  found  in  the  chapter  on 
Limitations,  provides  that  "if  any  action  shall  be  commenced  within 
the  time  respectively  prescribed  in  this  act,  and  the  plaintiff  therein 
suffer  a  nonsuit,  *  *  *  such  plaintiff  may  commence  a  'new  ac- 
tion within  one  year  after  such  nonsuit  suffered  or  judgment  arrested 
or  reversed." 

This  cause  was  disposed  of  by  the  trial  court,  before  the  opinion 
of  this  court,  in  Partee  v.  Railroad  Co.,  204  Fed.  970, 123  C.  C.  A.  292, 
and  that  of  the  Supreme  Court  of  Arkansas  in  Anthony  v.  Railway 
Company,  108  Ark.  219,  157  S.  W.  394,  were  announced. 

In  the  Partee  Case  this  same  question  was  before  this  court  under 
the  statutes  of  Oklahoma,  which  are  practically  the  same  as  those  of 
Arkansas,  and  it  was  there  held  that  the  statute  authorizing  a  new  suit 
to  be  brought,  after  a  nonsuit  is  taken,  does  not  apply  to  Lord  Camp- 
bell's Act.    The  ground  upon  which  that  decision  is  based  is  that : 

**The  statute,  which  in  itself  creates  a  new  Uability,  and  creates  an  action 
to  enforce  it  unknown  to  the  common  law,  and  fixes  the  time  within  which 
that  action  may  be  commenced,  is  not  a  statute  of  limitations.  It  is  a  statute 
of  creation,  and  the  commencement  of  the  action,  within  the  time  It  fixes, 
is  an  indispensable  condition  to  the  Uability  and  of  the  action  which  it  per- 
mits." 

The  Supreme  Court  of  Arkansas  in  Anthony  v.  Railway,  supra, 
recognized  the  same  doctrine,  and  refused  to  apply  the  exception  made 
by  the  Arkansas  statute  of  limitations  in  favor  of  married  women  and 
infants.  In  that  case  it  was  also  held  by  the  Supreme  Court  of  Arkan- 
sas that  the  defendant  may  avail  himself  of  this  objection  by  demurrer, 
^he  court  erred  in  refusing  to  sustain  the  demurrer  to  the  complaint, 
and  the  cause  is  accordingly  reversed. 
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(216  Fed.  340) 

GWLADTS  S.   S.  CO.,  Limited,  v.  GANS  S.  S.  LINE. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  23,  1914.) 

No.  192. 

Shipping  (S  49*) — Chabtebs — Ratification  or  Chabteb  BIadb  bt  Agent. 

Wliere  a  charter  party  was  signed  for  tlie  cliarterer  by  an  agent  who 
was  without  authority,  or  was  deceived  or  mistaken  as  to  the  cargo  ca- 
pacity of  the  vessel,  but  before  delivery  the  true  capacity  was  learned 
by  the  charterer,  he  had  his  election  to  ratify  or  repudiate  the  charter 
as  a  whole,  but  could  not  accept  the  vessel  and  afterward  set  off  against 
the  charter  hire  a  claim  for  damages  for  shortage  of  carrying  capacity. 
[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  IXg.  §|  187-200,  202; 
Dec.  Dig.  §  49.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  by  the  Gwladys  Steamship  Company,  Limited, 
against  the  Cans  Steamship  Line.  Decree  for  libelant,  and  respondent 
appeals.    Affirmed. 

C.  B.  Smith,  of  New  York  City,  for  appellant 
C.  R.  Hickox,  of  New  York  City,  for  appellee. 

Before  COXE  aifd  ROGERS,  Circuit  Judges,  and  HAND,  Dis- 
trict Judge. 

HAND,  District  Judge.  The  meaning  of  the  charter  as  printed  may 
be  taken  to  be  ^'exclusive  of  bunkers,"  but  the  meaning  of  the  char- 
ter as  delivered  is  clearly  "cubic  feet  capacity  as  shown  by  the  plan." 
Nobody  disputes  that  the  only  plan  which  could  at  that  time  have 
been  meant  was  the  "Nora's,"  and  that  when  Farrington  signed  he 
had  the  plan  before  him.  Hence  the  contract  could  only  mean  cubic 
capacity,  including  bunkers,  and  there  was  no  misdescription.  The 
contract  must  speak  for  itself;  no  prior  conversations  are  admissible 
in  its  interpretation. 

The  defenses  are  lack  of  authority,  mutual  mistake  or  fraud,  which 
of  the  two  is  doubtful.  As  to  lack  of  authority,  the  defense  is  irrele- 
vant because  the  respondent  knew  all  the  facts  when  it  accepted  the 
ship.  The  protest  was  ineffective;  one  must  ratify  an  unauthorized 
contract  or  repudiate  it  as  a  whole.  As  to  mutual  mistake,  there  was 
none.  Farrington  might  have  misled  Cans,  but  neither  Bromage 
nor  the  libelant  shared  in  the  mistake  when  the  contract  was  signed, 
or  supposed  that  Gans  was  under  any  mistake.  As  to  this  defense, 
however,  the  same  considerations  apply  as  do  to  the  lack  of  authority. 
Having  affirmed  the  charter  with  full  knowledge,  the  respondent  may 
not  repudiate  a  part. 

It  is  possibly  true  that  if  the  respondent  had  an  action  on  the  case 
in  deceit,  it  would  survive  acceptance.  We  need  not  consider  whether 
it  could  be  a  good  counterclaim  here.  The  theory  would  be  that 
Bromage  made  a  false  representation  to  Farrington  to  be  transmitted 
to  Gans,  and  that  Gans  was  damaged  because  he  signed  the  charter 
party  on  the  strength  of  the  representation.    However,  there  is  noth- 

*Por  other  cases  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ing  in  that  position  either,  because  Gans  suffered  no  damage.  He 
could  have  repudiated  the  ship  by  hypothesis  on  delivery,  and  begun 
his  bargaining  anew.  If  it  be  said  that  his  loss  lay  in  the  fact  that 
his  chance  had  then  gone  to  get  another  ship,  the  answer  is  that  noth- 
ing of  the  sort  appears  in  the  proof.  These  hypotheses  all  presuppose 
that  Bromage  made  an  innocent  false  statement  to  be  transmitted  to 
Gans,  and  that  this  may  be  the  basis  of  a  cause  of  action,  a  matter 
open  to  great  doubt.  The  general  rule  certainly  is  that  the  defendant 
must  know  his  statement  to  be  false.  There  is  no  ground  for  sup- 
posing that  Bromage  meant  to  mislead  Gans,  assuming  the  conversa- 
tion was  as  Farrington  says. 
Decree  affirmed,  with  costs. 


(216  Fed.  341) 

GRAND  RAPIDS  SHOW  OAJSE  CO.  v.  BAKER  et  aL 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    June  30,  1914.) 
No.  2350. 

1.  Patents  (§  141*) — Reissues — Enlabgement  of  Claims. 

A  reissue  cannot  be  permitted  to  enlarge  the  claims  of  the  original  pat- 
ent by  Including  matter  once  intentionally  omitted,  and  acquiescence  in 
the  rejection  of  a  claim,  its  withdrawal  by  amendment,  either  to  save  the 
application  or  to  escape  an  interference  or  the  acceptance  of  a  patent  con- 
taining limitations  imposed  by  the  Patent  Office,  which  narrow  the  scope 
of  the  invention  as  at  first  described  and  claimed,  are  instances  of  such 
omission. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  206-213;  Dec. 
Dig.  f  141.*] 

2.  Patents  (§  136*) — Reissues — Grounds  of  Reissue. 

The  deliberate  acts  of  the  applicant's  attorney  in  protracted  proceed- 
ings in  the  Patent  Office  leading  to  the  issuance  of  the  patent  cannot  be 
treated  as  inadvertence,  accident,  or  mistake  which  will  authorize  a  re- 
issue. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |  198% ;  Dec.  Dig. 
f  136.*] 

3.  Patents  (§  144*) — Reissues — Review  of  Decision  of  Patent  Office. 

A  court  will  review  the  decision  of  the  Patent  Office  on  the  question  of 
inadvertence,  accident,  or  mistake  in  proceedings  for  a  reissue  where  the 
matter  is  manifest  from  the  record. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  ff  215-217;  Dec. 
Dig.  f  144.*] 

4.  Patents  (§  328*) — Validity  of  Reissue — ^Wabdbobe. 

The  Kennedy  reissue  patent,  No.  11,907  (original  No.  631,525),  for  a 
wardrobe,  is  void  in  so  far  as  its  claims  are  broadened  to  include  other 
forms  of  construction  of  the  extensible  garment-hanging  racks  or  slides 
than  the  one  to  which  the  original  patent  was  expressly  limited  In  the 
course  of  the  proceedings  in  the  Patent  Office.  Limited  as  it  must  be  to 
the  specific  structure  of  the  original  patent,  also  held  not  infringed. 

6.  Patents  (§  178*) — Infringement — ^Patent  fob  Impbovements. 

A  patent  for  a  device  which  is  but  a  secondary  improvement  on  exist- 
ing devices  and  marks  but  a  small  step  in  the  art  is  entitled  only  to  a 
correspondingly  narrow  range  of  equivalents. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  S  254%  -,  Dec.  Dig. 
f  178.*] 
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6.  Patents  (§  828*) — Iitfbingehent — Abticlb  Support  won  Wabdbobes. 

The  Vanderveld  patent,  No.  825,362,  for  an  extensible  article  support 
for  wardrobes,  as  limited  by  tbe  prior  art,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Northern  District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity  by  the  Grand  Rapids  Show  Case  Company  against 
Barney  R.  Baker,  Walter  A.  Eversman,  Lizzie  Eversman,  and  the 
Curtis-Leger  Fixture  Company.  Decree  for  defendants,  and  com- 
plainant appeals.    Affirmed. 

Charles  M.  Wilson  and  Hugh  E.  Wilson,  both  of  Grand  Rapids, 
Mich.  (Cyrus  W.  Rice,  of  Grand  Rapids,  Mich.,  of  counsel),  for  appel- 
lant.    Frederick  Benjamin,  of  Chicago,  111.,  for  appellees. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

SANFORD,  District  Judge.  This  is  a  bill  in  equity  brought  by  the 
appellant,  the  Grand  Rapids  Show  Case  Co.,  the  plaintiff  below,  against 
Barney  R.  Baker  and  the  other  individual  appellees,  doing  business  as 
B.  R.  Baker  &  Co.,  for  the  alleged  infringement  of  letters  patent  No. 
11,907,  on  wardrobes,  reissued  to  John  E.  Kennedy,  May  7,  1901,  and 
subsequently  assigned  to  the  plaintiff,  and  letters  patent  No.  825,362, 
on  article-supports  for  wardrobes,  issued  to  the  plaintiflf,  as  assignee 
of  Anthony  Vanderveld,  July  10,  1906;  the  bill  alleging  that  the  in- 
ventions described  in  said  two  letters  patent  were  adapted  for,  and 
capable  of,  conjoint  use  in  one  structure,  and  were  both  infringed  by 
the  structure  used  by  the  defendants.  The  appellee  the  Curtis-Leger 
Fixture  Co.,  being  the  manufacturer  of  the  structure  used  by  the  de- 
fendants, under  letters  patent  No.  909,990,  on  extensible  supporting 
devices,  issued  to  Elmer  A.  Clark,  January  19,  1909,  was  allowed  to 
intervene  and  conduct  the  defense,  and  is  hereinafter  called  the  de- 
fendant. The  defenses  were  anticipation  and  want  of  invention;  in- 
validity of  the  Kennedy  reissued  patent ;  non-infringement ;  and  mul- 
tifariousness. After  a  hearing  on  pleadings  and  proof,  the  court  be- 
low, being  of  opinion  that  the  defendants'  structure  did  not  infringe 
either  of  the  plaintiff's  patents,  dismissed  the  bill  of  complaint,  with 
costs ;  from  which  decree  the  plaintiff  has  appealed  to  this  court. 

The  devices  in  controversy,  which  are  known  as  garment  racks  or 
slides,  are  extensible  garment-hanging  devices,  used  in  connection  with 
wardrobes  in  stores  for  the  sale  of  ready-made  garments.  Each  con- 
sists, in  the  commercial  structures,  of  three  horizontal  members  of 
equal  length,  arranged  vertically,  the  upper  member  being  fixed  in 
position  inside  the  wardrobe,  and  the  two  others,  from  the  lower  of 
which  the  garments  are  suspended,  being  progressively  slidable  or  ex- 
tensible, upon  a  telescoping  principle.  When  retracted  or  closed,  the 
entire  rack,  with  the  suspended  garments,  is  inside  of  and  protected  by 
the  wardrobe ;  when  fully  extended,  the  intermediate  member  projects 
about  half  its  length  beyond  the  upper  fixed  member,  and  the  lower 
member  about  half  its  length  beyond  the  intermediate  member,  thus  ex- 

*For  oUior  cases  see  same  topic  ft  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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tending  the  lower  member  entirely  outside  of  the  wardrobe  and  making 
the  suspended  garments  readily  accessible. 

The  following  illustration  shows  a  wardrobe,  with  the  defendants' 
garment  rack  extended : 

In  the  defendants'  com- 
mercial device  the  upper  fix- 
ed member  of  the  garment 
rack  consists  of  a  hollow 
rectangular  casing,  with  a 
sHt  in  the  bottom;  the  in- 
termediate member,  of  two 
bars  joined  in  the  form 
of  an  I  beam ;  and  the  low- 
er member,  to  which  a  gar- 
ment-hanger rod  is  attach- 
ed, of  a  hollow  rectangular 
casing  similar  to  the  upper 
member,  but  inverted,  with 
the  slit  in  the  top.  The  web 
of  the  intermediate  beam  ex- 
tends through  the  slits  into 
the  interior  of  each  of  the 
two  rectangular  casings,  its 
flanges  being  within  their 
cavities,  and  thus  connecting 
them  together.  In  its  oper- 
ation the  upper  flanges  of 
the  beam  slide  upon  the  low- 
er flanges  of  the  upper  cas- 
ing, and  the  upper  flanges  of 

the  lower  casing  slide,  in  turn,  upon  the  lower  flanges  of  the  beam; 
there  being  roller  bearings  or  other  anti-friction  devices  inside  of  each 
of  the  casings  at  suitable  points  of  contact  with  the  beam.  The  fol- 
lowing illustration  shows  the  interfitting  arrangement  of  the  casings 
and  beam,  both  connecting  them  together  and  enabling  them  to  slide 
the  one  upon  the  other : 

Kennedys  Reissued  Patent,    The  specification 
of  Kennedy's  reissued  patent  states  that  the  ob- 
ject of  his  invention  "is  to  design  a  form  of  ward- 
robe more  particularly  applicable  for  stores  for 
ready-made    garments,    whereby    storage-space 
may  be  economized,  classification   of   size   and 
price  facilitated,  and  time  saved  in  selling  and 
handling  the  goods,"  and  that  "it  consists,  essen- 
tially, of  a  wardrobe,  each  section  of  which  is 
provided  with  extensible  supports  or  hanging  de- 
vices, comprising  each  a  plurality  or  set  of  mem- 
bers, preferably  tubes  or  rods,  the  uppermost  member  of  each  set  be- 
ing mounted  upon  or  carried  by  the  frame  of  the  wardrobe,  and  the 
lower  member  being  suspended  by  suitable  carriers  from  the  said  up- 
per member." 
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Figure  3  of  the  drawings,  showing  one  of  the  extensible  hanging  de- 
vices retracted,  and  Figure  4,  showing  such  device  partly  extended, 
are  here  reproduced. 


The  extensible  hanging  device  is  thus  described  in  the  specification : 

"I  have  herein  shown  the  extensible  support  or  hanging  device  as  compris- 
ing an  elongated  main  supporting  member  F,  preferably  made  as  a  tube  or 
rod,  and  a  plurality  of  longitudinally-movable  auxiliary  members  supported 
by  and  below  the  main  member,  as  f^  Fi8.  The  main  member  F  is  supported 
on  the  back  B  by  the  bracket  G  and  on  the  top  front  board  by  the  bracket 
//,  said  brackets  being  suitably  attached  to  member  F,  The  auxlUary  member 
f'l,  shown  as  situated  next  below  the  flxed  member  F,  is  suspended  therefrom 
and  sustained  thereby  by  upturned  carrier-brackets  //i,  brazed  or  otherwise 
connected  to  the  member  Fi  at  its  inner  end  and  intermediately  of  its  length, 
respectively,  as  clearly  illustrated  in  Figs.  3  and  4.  The  end  bracket  Is  pro- 
vided with  means  to  counteract  the  upward  thrust  of  the  adjacent  end  of  Its 
attached  member,  and  herein  the  bracket  /  is  shown  as  provided  with  grooved 
rollers  if,  journaled  therein  above  and  below  the  member  F  to  engage  there- 
with, the  bracket  /i  having  a  single  grooved  roller  ii  resting  on  the  member 
F.  The  third  or  undermost  member  FZ  of  the  set  or  series  is  similarly  pro- 
vided at  its  inner  end  and  intermediately  of  its  length  with  upturned  carrier- 
brackets  f/Ji,  respectively,  suitably  secured  at  their  lower  ends  to  the  mem- 
ber F2.  Suitable  rollers  )  are  journaled  in  the  bracket  J  to  engage  and  run 
upon  the  top  and  bottom  of  the  intermediate  member  Fi,  while  the  bracket 
Ji  has  a  single  grooved  roller  yi  to  travel  upon  the  top  of  the  member  F^, 
which  latter  is  shown  as  provided  at  its  outer  end  with  a  stop-collar  and  han- 
dle /,  stop-collar  /i  being  secured  to  the  outer  end  of  the  member  or  rod  F2." 

The  specification  contains  six  claims,  in  one  of  which  the  horizon- 
tal members  of  the  extensible  hanger  are  described  as  three  ''tubes" 
or  "rods" ;  in  two,  as  a  main  supporting  "member"  and  a  plurality  of 
auxiliary  "members" ;  and  in  three,  as  a  main  supporting  "rod  or  tube" 
and  a  plurality  of  auxiliary  "rods  or  tubes."  Claims  1,  2  and  3,  which 
sufficiently  illustrate  these  three  classes,  are  as  follows : 

"1.  The  combination  with  the  wardrobe,  of  a  tube  or  rod  having  fixed  sup- 
ports in  the  frame  of  the  wardrobe  above  the  level  of  the  door  or  opening, 
a  second  tube  supported  by  the  fixed  tube  and  having  the  outer  end  free,  and 
suspended  at  the  inner  end  and  intermediately  of  its  length  from  the  fixed 
tube  by  upturned  brackets,  so  that  said  second  tube  may  be  slid  out  approxi- 
mately half  its  length  beyond  the  outer  end  of  the  flxed  tube,  and  a  third 
tube  wiisrended  from  the  second  tube  and  having  its  outer  end  free,  and  sup- 
ports at  its  inner  end  and  intermediate  of  its  length,  co-operating  with  the 
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second  tube,  whereby  the  third  tube  may  be  slid  out  approximately  its  entire 
length  beyond  the  outer  end  of  the  fixed  tube  and  the  front  of  the  wardrobe. 
2.  In  an  apparatus  of  the  class  described,  an  elongated  main  supporting  mem- 
ber fixedly  sustained  at  its  ends,  a  plurality  of  longitudinally-movable  aux- 
iliary members  supported  by  and  below  the  main  member,  each  auxiliary  mem 
ber  having  attached  to  it  at  its  inner  end,  and  intermediately  of  its  lengthy 
respectively,  upturned  brackets  to  engage  and  travel  upon  the  member  next 
above  it,  and  means  carried  by  each  of  said  end  brackets  to  counteract  up- 
ward thrust  of  the  adjacent  end  of  its  attached  member,  said  auxiliary  mem- 
bers being  longitudinally  movable  relative  to  the  main  member  and  to  each 
other.  3.  In  an  apparatus  of  the  class  described,  a  main  supporting-rod  or 
tube  fixedly  sustained  at  its  ends,  a  plurality  of  longitudinally-movable  aux- 
iliary rods  or  tubes  supported  by  and  below  the  main  rod,  each  auxiliary  rod 
or  tube  having  attached  thereto  upturned  brackets  at  its  inner  end  and  inter- 
mediately of  its  length,  respectively,  to  engage  and  travel  upon  the  rod  or 
tube  next  above  it,  and  means  carried  by  each  of  said  end  brackets  to  coun- 
teract upward  thrust  of  the  adjacent  end  of  its  attached  rod  and  to  transmit 
such  thrust  to  the  rod  next  above  it,  said  auxiliary  rods  or  tubes  being  longi- 
tudinally movable  relative  to  the  main  rod  or  tube  and  to  each  other." 

The  plaintiff  contends,  in  effect,  that  Kennedy  was  a  pioneer  in  the 
invention  of  such  extensible  garment  racks  in  combination  with  a  ward- 
robe ;  that  the  claims  of  his  reissued  patent  are  to  be  broadly  construed, 
and  cover,  with  their  equivalents,  all  forms  of  such  extensible  racks 
consisting  of  a  main  supporting  member  fixed  in  the  frame  of  the  ward- 
robe, with  two  or  more  auxiliary  members,  supported  therefrom  and 
from  each  other,  and  connected  in  such  manner  that  the  lower  member 
may  be  extended  approximately  its  entire  length  beyond  the  outer  end 
of  the  fixed  supporting  member  and  the  front  of  the  wardrobe ;  and 
that  it  is  hence  infringed  by  the  defendants*  device.  The  defendants 
insist,  upon  the  other  hand,  that  this  reissued  patent  is  entirely  invalid 
because  unauthorized  by  the  statutory  provisions  in  reference  to  the 
reissue  of  patents;  that,  independently  of  this,  Kennedy's  invention 
was  not  of  a  pioneer  character  or  entitled  to  a  broad  range  of  equiv- 
alents ;  that,  further,  by  reason  of  the  proceedings  had  in  the  patent 
office  under  his  application  for  his  original  patent  he  is  limited,  what- 
ever may  have  been  the  original  scope  of  his  invention,  to  the  specific 
structure  disclosed  in  the  original  application,  in  which  the  horizontal 
members  of  the  extensible  rack  consisted  of  three  cylindrical  rods  or 
tubes,  extending  wholly  outside  of  each  other,  and  connected  by  ex- 
terior carrier-brackets,  provided  with  rollers  coming  in  contact  with  the 
outer  surface  of  the  rods  or  tubes  and  serving  as  a  means  both  of  con- 
nection and  of  extension ;  and,  hence,  that  this  reissued  patent  is  not 
infringed  by  the  defendants'  device,  in  which  the  horizontal  members 
consist  of  two  hollow  casings  and  a  beam  projecting  inside  of  the  two 
casings,  forming  thereby  a  self-connected  structure  in  which  the  lower 
members  slide  directly  upon  the  upper  members,  by  contact  within  the 
interior  of  the  two  casings,  without  the  intervention  of  any  exterior  car- 
rier-brackets  or  other  connections  or  contact  with  any  exterior  rollers. 

Kennedy's  application  for  his  original  patent  was  filed  June  23,  1898. 
The  principle  of  the  extension,  on  a  telescopic  or  sliding  principle,  of 
the  different  parallel  members  of  extensible  mechanical  appliances, 
with  suitable  connections  and  anti-friction  bearings,  was  then  old  in  the 
arts.    This  had  been  shown  in  the  Mahoney  patent  No.  159,521,  on 
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extension  ladders,  whose  several  sections  were  connected  and  extended 
by  means  of  clamps  and  grooves :  in  the  O'SulHvan  patent  No.  302^78, 
on  fire-escapes,  whose  several  cylindrical  masts  were  connected  and  ex- 
tended by  means  of  guides  or  collars ;  in  the  Newman  patent  No.  459,- 
613,  on  fire-escapes,  whose  several  sections  were  connected  and  ex- 
tended by  means  of  hook-shaped  slides ;  and  in  the  Hobbs  patent,  No. 
509,901, 'On  dental  engine-brackets,  whose  several  rods  were  connected 
and  extended  by  means  of  plates  arranged  with  bearing  surfaces.  Ob- 
viously, however,  none  of  these  devices  were  closely  analogous  to  the 
extensible  hanging  devices  now  in  question  or  used  in  the  same  or  re- 
lated arts.  The  Holzhalb  patent,  No.  356,125,  issued  January  18,  1887, 
on  clothes-racks  for  wardrobes,  being  an  attachment  to  wardrobe- 
shelves,  whereby  any  garment  might  readily  be  reached  without  dis- 
turbing the  others,  had,  however,  disclosed  a  sliding  rack  or  carrier  pro- 
vided for  the  attachment  of  garment-holders  or  hooks,  whose  flanges 
slid  upon  wheels  suspended  by  angle-pieces  from  a  metal  piece  screwed 
underneath  the  wardrobe  shelf,  and  which,  with  the  suspended  gar- 
ments, could  be  drawn  almost  entirely  outside  of  the  wardrobe.  Figure 
1  of  its  drawings,  showing  a  vertical  transverse  section  of  this  device, 
is  here  reproduced : 


Kennedy's  original  specification  stated  that  his  invention  (in  so  far 
as  related  to  the  extensible  hangers),  consisted, 

"essentially,  of  a  wardrobe,  each  section  of  which  Is  provided  with  extension 
tubes  or  rods,  the  uppermost  of  each  set  being  carried  bj  the  frame  and  the 
lower  being  suspended  by  suitable  carriers  from  the  upper  tube." 

Figure  1  of  the  drawings  was  a  sectional  perspective  view  of  a  por- 
tion of  a  wardrobe  case,  showing  "the  extensible  rods"  in  position  in 
the  wardrobe  and  the  door  closed ;  Figure  2,  a  similar  view  showing 
the  door  of  the  wardrobe  open  and  "the  extensible  rods"  drawn  forth ; 
Figure  3,  a  sectional  plan  showing  the  dividing  uprights  between  two 
compartments  of  the  wardrobe ;  and  Figure  5,  a  view  of  the  handle 
and  catch  of  the  wardrobe  door. 

Figure  4,  which  was  an  enlarged  view  of  "the  extensible  rods,"  was 
substantially  identical  with  Figure  3  of  the  reissued  patent,  reproduced 
hereinabove. 

This  original  specification  repeatedly  described  the  horizontal  mem- 
bers of  the  extensible  hangers  as  "tubes,"  but  also  occasionally  used  the 
words  "rods"  and  "tubular  members ;"  neither  the  broad  and  unrestrict- 
ed term  "members,"  nor  any  equivalent,  being,  however,  used.  All 
of  the  figures  in  the  drawings  showed  a  cylindrical  form  of  all  of  the 
horizontal  members,  and  their  connection,  one  with  the  other,  by  means 
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of  exterior  carrier  brackets,  containing  rollers  upon  which  they  moved 
when  extended;  such  brackets,  with  the  rollers  and  stops,  being  spe- 
cifically described.  However,  the  original  specification  contained  the 
following  language,  immediately  preceding  the  first  claim : 

"Again,  although  I  describe  my  garment-support  as  being*  tubular  in  form, 
it  will  be,  of  course,  understood  that  I  consider  any  suitable  form  of  bar  or 
rod  in  lieu  thereof  as  equivalents." 

The  original  application  contained  ten  claims,  the  first  six  of  which 
related  to  the  extensible  hangers,  the  last  four,  in  whole  or  in  part,  to  a 
sliding  door  and  lock  for  the  wardrobe.  Claim  1,  which  sufficiently 
illustrates  the  first  six  claims,  was  as  follows : 

"1.  In  a  wardrobe,  a  garment  support  comprising  the  main  bar  having  a 
suitable  support  at  each  end,  and  the  supplemental  bars,  and  carrier-bracketii 
connecting  the  supplemental  bars  to  each  other  and  supporting  them  upon  the 
main  tubular  bar,  whereby  the  supplemental  bars  may  be  extended  length- 
wise from  underneath  the  main  bar  as  and  for  the  purpose  specified." 

In  all  the  other  claims,  however,  the  horizontal  members  of  the  ex- 
tensible hangers  were  described  as  "tubes,"  "tubular  bars"  or  "extens- 
ible tubes." 

The  Examiner  held  that  these  ten  claims  covered  three  independent 
inventions,  and  called  for  a  division  and  limitation  of  the  claims  to  cover 
a  single  invention.  Thereupon  Kennedy  canceled  claims  7,  8,  9  and 
10.  The  Examiner  then  directed  that  the  word  "tubular"  should  be 
inserted  in  the  first  line  of  claim  1  before  the  word  "bar."  He,  at  the 
same  time,  rejected  claims  1,  2  and  3,  upon  reference  to  the  Holzhalb 
patent,  No.  356,125,  for  wardrobe  clothes-rack,  above  mentioned;  and 
also  rejected  claims  4,  5  and  6,  as  covering  merely  an  aggregation  of 
the  applicant's  particular  clothes-hanger  and  wardrobe. 

Kennedy  thereupon  canceled  all  of  these  six  rejected  claims,  and 
inserted  four  new  claims.  Of  these,  claim  1  was  for  "the  combination, 
with  a  wardrobe,  of  a  garment  support  comprising  a  member  supported 
horizontally  in  the  upper  part  thereof,  (and)  a  second  member  sup- 
ported by  and  beneath  the  first  member,  and  adapted  to  slide  longi- 
tudinally in  relation  thereto;"  claim  2,  for  a  similar  combination  in 
which  the  second  "member"  of  the  garment  support  was  described  as 
"a  corresponding  member  slidably  supported  from  the  first  member, 
with  means  for  supporting  the  sliding  member  in  a  position  entirely 
outside  of  the  wardrobe;"  claim  3,  for  the  combination,  with  a  ward- 
robe, of  a  fixed  "tube"  supported  horizontally  in  the  upper  part  there- 
of, a  second  "slidable"  tube  depending  therefrom,  and  a  third  "tube" 
depending  from  the  second  and  extensible  beyond  the  end  of  the  fixed 
tube ;  and  claim  4,  for  the  combination  with  a  wardrobe  of  three  like 
"tubes,"  with  brackets  and  rollers. 

The  Examiner  rejected  all  four  of  these  claims:  claim  1,  upon  refer- 
ence to  the  Holzhalb  patent ;  and  claims  2,  3  and  4  upon  reference  to 
the  Holzhalb  patent  and  the  Hobbs  patent,  No.  509,901,  on  dental  brack- 
ets, above  mentioned,  as  involving  no  invention  in  multiplying  the  num- 
ber of  slidable  arms  used  by  Holzhalb,  especially  in  view  of  the  Hobbs 
patent.  Kennedy  thereupon  canceled  claims  1  and  2,  containing  the 
broad  term  "member,"  amended  claims  3  and  4  by  inserting  certain 
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details,  asked  a  reconsideration  for  claim  4,  and  submitted  an  argument 
seeking  to  differentiate  his  device  from  the  Holzhalb  and  Hobbs  pat- 
ents. 

llie  Examiner  again  rejected  claims  3  and  4,  upon  the  references 
and  for  the  reasons  of  record  against  them.  Kennedy  thereupon  can- 
celed these  claims  and  inserted  two  new  claims,  as  follows : 

"1.  The  combination,  with  the  wardrobe,  of  a  tube  or  rod  having  fixed  sup- 
ports for  the  same  in  the  frame  of  the  wardrobe  above  the  level  of  the  door 
or  opening,  a  second  tube  depending  from  the  fixed  tube  and  having  the  outer 
end  free,  and  supported  at  the  inner  end  and  intermediately  of  its  length  by 
depending  brackets  from  the  fixed  tube,  so  that  it  may  be  slid  out  approxi- 
mately half  its  length  beyond  the  outer  end  of  the  fixed  tube,  and  a  third  tube 
depending  from  the  second  tube  and  having  its  outer  end  free  and  supports 
at  its  inner  end  and  intermediate  of  its  length  connected  to  the  second  tube 
whereby  it  may  be  slid  out  approximately  half  its  length  and  substantially  be- 
yond the  end  of  the  fixed  tube  and  front  of  the  wardrobe  as  specified.  2. 
The  combination,  with  the  wardrobe,  of  a  tube  or  rod  having  fixed  supports 
for  the  same  in  the  frame  of  the  wardrobe  above  the  level  of  the  door  or 
opening,  a  second  tube  having  a  bracket  and  rollers  at  the  inner  end  by  which 
it  is  supported  from  the  fixed  tube,  and  the  outer  free  end  provided  with  the 
laterally  extending  stop,  a  third  tube  having  a  bracket  secured  to  the  inner 
end  and  rollers  joumaled  in  the  same  by  which  It  is  supported  at  the  inner 
end  outside  the  bracket  on  the  second  tube  and  a  stop  at  the  outer  free  end, 
the  intermediate  bracket  secured  to  the  lowermost  tube  and  having  an  upward 
extension  and  roller  supported  on  the  second  tube  and  a  further  upward  ex- 
tension supported  on  the  fixed  tube  whereby  the  tubes  are  supported  in  their 
closed  position  and  supported,  braced  and  held  together  in  their  drawn  posi- 
tion as  specified." 

The  Examiner  then  allowed  these  two  claims,  and  directed  that,  as 
the  "applicant  has  elected  the  invention  disclosed  in  Figures  1  and  4 
of  the  drawing,"  Figures  2,  3  and  5  and  all  descriptive  matter  relating 
thereto  in  the  specification  should  be  canceled  (this  direction  as  to  Fig- 
ure 2,  which  was  the  same  as  Figure  1,  except  that  it  showed  the  ward- 
robe door  open  and  the  hanger  extended,  being  obviously  a  mere  in- 
advertence). Kennedy  thereupon  canceled  Figures  3  and  5,  showing  the 
dividing  uprights,  handle  and  catch,  and  their  description,  and  changed 
Figure  4,  showing  "the  extensible  rods,"  to  Figure  3.  He  also,  although 
not  directed  so  to  do,  canceled  the  three  paragraphs  of  the  specification 
immediately  preceding  the  first  claim,  the  last  of  which,  hereinabove 
quoted,  had  contained  the  statement  that  while  he  had  described  his  gar- 
ment support  as  being  "tubular  in  form,"  he  considered  "any  suitable 
form  of  bar  or  rod  in  lieu  thereof  as  equivalents."  In  the  specification 
as  finally  amended,  the  extensible  hanging  device,  with  the  tubes  or 
rods,  carrier-brackets,  rollers  and  stops  of  which  it  was  composed,  were 
thus  described : 

"F  is  the  top  tube,  which  is  supported  on  the  back  B  by  the  bracket  G,  the 
end  of  which  extends  into  the  tube,  and  on  the  top  front  board  by  the  bracket 
//,  which  extends  into  the  tube.  Fi  is  the  tube  situated  next  below  the  tube 
Ff  and  supported  thereon  by  the  carrier-brackets  /  and  /i,  which  are  suitably 
brazed  or  otherwise  connected  to  the  lower  tube  ^.  The  bracket  /  is  prefera- 
bly provided  with  grooved  rollers  ii,  Journaled  therein  at  the  top  and  bottom 
of  the  tube  F,  The  bracket  /i  is  provided  with  a  single  grooved  roller  ii, 
resting  on  the  tube  F.  F2  is  the  undermost  tube,  which  is  provided  with  car- 
rier-brackets JJ^,  suitably  secured  at  the  bottom  to  the  tube  F2.  The  bracket 
J  has  Journaled  in  it  at  the  top  suitable  roUers  j,  which  are  designed  to  ruu 
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on  the  tube  Fi.  The  bracket  J^  has  suitably  Jonrnaled  In  It  at  the  top  the 
grooved  roller  yi,  which  is  designed  to  run  upon  the  tube  Fi.  The  end  of  the 
tube  Fi  is  provided  with  a  stop-collar  and  handle  /,  and  the  end  of  the  tube 
F2  has  secured  to  it  a  stop  collar  /i.  It  will  be  noticed  on  reference  to 
Figure  3  that  when  the  tubes  are  extended  the  bracket  H  and  roller  thereon 
are  stopped  by  the  bracket  //  and  the  bracket  Ji  and  roller  are  stopped  by 
the  stop-collar  /,  so  that  when  the  tubes  are  extended  out  to  their  fullest  ex- 
tent the  tube  FSB  is  practically  entirely  outside  the  compartment  of  the  ward- 
robe altogether.  Such  tube  F2  is  designed  to  receive  and  hold  suitable  gar- 
ment-supporters, from  which  a  number  of  garments  may  be  hung." 

The  patent  was  then  allowed ;  and  was  issued  to  Kennedy  August 
20,  1899,  being  No.  631,525. 

On  May  31,  1900,  Kennedy  filed  an  application  for  a  reissue  of  this 
patent,  with  an  amended  specification  and  claim,  upon  the  ground  that 
the  original  patent  was  "inoperative,  for  the  reason  that  the  specification 
(was)  defective,  incorrect  and  ambiguous,"  particularly  in  that  claim 

1  was  "ambiguous,  uncertain  and  open  to  various  meanings"  and  claim 

2  was  "inoperative,  incomplete  and  inaccurate"  in  various  respects  set 
forth  in  detail  in  the  application,  relating  entirely  to  the  meaning  of  the 
words  used  in  the  claims  as  affecting  the  mechanical  details  of  the  struc- 
ture ;  which  "erroneous,  improper,  ambiguous  and  misleaciing  errors" 
rendering  the  patent  "inoperative"  had  arisen  through  accident  and  mis- 
take, without  any  fraudulent  or  deceptive  intention,  and  by  reason  of 
the  applicant's  unfamiliarity  with  patent  matters  and  the  errors  of  his 
attorneys.  This  reissue  was  refused  by  the  Examiner  for  the  reason 
that  the  statements  in  the  claims  referred  to  in  the  application  did  not 
render  the  patent  inoperative  for  the  reasons  assigned,  but  were  "clear 
from  any  ambiguity  or  uncertainty  when  read  in  connection  with  the 
specification  and  drawings."  Kennedy  then  requested  a  reconsidera- 
tion of  his  application,  "particularly  as  to  the  second  claim  of  the  pat- 
ent," conceding,  "for  the  sake  of  argument,"  that  the  first  claim  was 
not  inoperative ;  and  asked  that  if  the  reissue  should  be  granted  as  to 
the  second  claim  it  should  also  be  allowed  as  to  the  first  claim,  which 
had  been  "more  clearly  and  definitely  drawn,"  and  that  four  additional 
claims  submitted  with  his  application  might  at  the  same  time  be  allowed. 
On  reconsideration  the  Examiner  directed  the  addition  of  a  figure  sim- 
ilar to  Figure  3  of  the  drawings,  "but  showing  the  rods  partly  extend- 
ed ;"  and  allowed  all  the  claims.  Kennedy  thereupon  amended  his  ap- 
plication so  as  to  incorporate  Figure  4,  reproduced  hereinabove,  show- 
ing the  extensible  devices  partly  extended.  The  application  for  the 
reissue  was  then  allowed  ;  the  original  patent  surrendered ;  and  patent 
No.  11,907  reissued  to  him.  May  7,  1901. 

The  description  contained  in  the  reissued  patent  is  greatly  broadened 
from  that  of  the  original.  In  the  specification  of  the  original  patent 
the  extensible  hanger  is  described  as  consisting  of  a  set  of  "extension 
rods  or  tubes;"  in  that  of  the  reissued  patent,  as  comprising  "a  plu- 
rality or  set  of  members,  preferably  tubes  or  rods."  In  the  specifica- 
tion of  the  original  patent  the  words  "tube"  or  "rod,"  in  the  singular  or 
plural,  are  invariably  used  in  referring  to  the  horizontal  members  of 
the  extensible  hanger ;  in  that  of  the  reissued  patent,  these  words,  or 
their  equivalent,  are  used  only  eight  times,  while  the  broad  term  "mem- 
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ber/'  unrestricted  as  to  form,  is  used,  in  either  the  singular  or  the  plu- 
ral, twenty-eight  times.  And  while  each  of  the  two  claims  of  the  orig- 
inal patent  refers  only  to  three  **tubes"  or  "rods,"  two  of  the  six  claims 
to  which  they  are  expanded  in  the  reissued  patent,  refer  broadly  to  a 
fixed  supporting  member  and  a  plurality  of  movable  auxiliary  members. 

It  is  clear,  in  the  first  place,  that  Kennedy,  by  his  attorneys,  in  the 
proceedings  in  the  patent  office  under  his  application  for  the  original 
patent,  in  the  eflfort  to  meet  the  rulings  of  the  Examiner  and  to  avoid 
the  supposed  eflfect  of  the  prior  patents  of  Holzhalb  and  Hobbs,  delib- 
erately abandoned  in  his  specifications,  both  in  the  description  and  the 
claims,  the  use  of  any  broader  words  than  "tube"  or  "rod,"  canceling  all 
claims  which  contained  the  broad  term  "member,"  and  limited  his 
claims  to  an  extensible  hanging  device  consisting  of  "rods"  or  "tubes," 
that  is,  members  with  a  cylindrical  outer  surface,  connected  by  and 
sliding  upon  exterior  carrier-brackets,  with  rollers  and  stops,  as  spe- 
cifically described  in  his  final  description  and  drawings.  This  deliberate 
limitation  of  his  claims  is  emphasized  by  the  fact  that,  although  not  so 
required  by  the  Examiner,  he  canceled  in  his  final  description  the  state- 
ment that  he  considered  any  "suitable  form  of  bar  or  rod"  as  the  equiv- 
alent of  the  "tubular"  form  of  his  garment  support.  The  scope  of  the 
original  patent  was,  therefore,  clearly  limited  to  the  specific  invention 
covered  by  its  claims.  Keystone  Co.  v.  Phoenix  Co.,  95  U.  S.  274,  276, 
278,  24  L.  Ed.  344;  Railroad  Co.  v.  Mellon,  104  U.  S.  112,  118,  26  L. 
Ed.  639 ;  Corbin  Co.  v.  Eagle  Co.,  150  U.  S.  38,  40,  14  Sup.  Ct.  28,  37 
L.  Ed.  989;  Brown  v.  Stilwell  Co.  (6th  Circ.)  57  Fed.  732,  737,  6  C.  C. 
A.  528 ;  and  cases  cited. 

Having  thus  deliberately  limited  the  claims  of  his  original  patent  to 
the  specific  form  of  extensible  hanging  device,  disclosed  in  the  final  de- 
scription and  drawings,  he  was  not,  in  our  opinion,  entitled  to  thereafter 
obtain  a  reissue  of  the  patent,  broadening  and  enlarging  his  claims  so 
as  to  include  other  forms  of  the  extensible  hanging  device. 

Section  4916  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3393). 
authorizing  the  reissue  of  a  patent,  provides  that : 

**Whenever  any  patent  is  Inoperative  or  invalid,  by  reason  of  a  defective  or 
insufficient  specification,  ♦  ♦  ♦  if  the  error  has  arisen  by  inadvertence, 
accident,  or  mistake,  and  without  any  fraudulent  or  deceptive  Intention,  the 
Commissioner  shall,  on  the  surrender  of  such  patent  ♦  ♦  ♦  cause  a  new 
patent  for  the  same  invention,  and  in  accordance  with  the  corrected  specifica- 
tion,* to  be  issued  ♦  ♦  ♦  for  the  unexpired  part  of  the  term  of  the  original 
patent  ♦  ♦  ♦  Every  patent  so  reissued  ♦  ♦  ♦  shall  have  the  same  ef- 
fect and  operation  ♦  ♦  ♦  as  if  the  same  had  been  originally  filed  in  such 
corrected  form;  but  no  new  matter  shall  be  introduced  into  the  specifica- 
tion.   ♦    ♦    ♦" 

[1-3]  Under  the  liberal  construction  given  to  this  statute  and  the 
earlier  statute^  from  which  it  is  derived,^  it  is  well  settled  that  if,  by 

1  The  earlier  statutes  relating  to  the  reissue  of  patents  are:  Act  of  July 
3,  1832,  c.  162,  §  3,  4  St  559;  Act  of  July  4,  1836,  c.  357,  $  13,  5  St  117, 122; 
Act  of  Mar.  3, 1837,  a  45,  §  5,  5  St.  191,  192 ;  Act  of  July  8,  1870,  c.  230,  f  53, 
16  St.  198.  205 ;  Act  of  Mar.  3,  1871,  c.  132,  16  St  583.  These  several  stat- 
utes are  cited  and  the  essential  differences  in  their  provisions  pointed  out  in 
Walker  on  Patents  (4th  Ed.)  §  211,  p.  200,  et  seq.  They  are  also  reviewed 
in  Parker  Co.  v.  Yale  Co.,  123  U.  S.  87,  8  Sup.  Ct  38,  31  L.  Ed.  100. 
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reason  of  inadvertence,  accident  or  mistake,  a  patentee  fails  to  claim 
any  part  or  all  of  the  actual  invention  disclosed  in  his  specification  and 
drawings,  and  intended  or  sought  to  be  covered,  the  patent  is  to  be 
deemed  to  such  extent  "inoperative,"  and  may  be  lawfully  reissued  so 
as  to  cover  the  entire  invention  in  its  claims.  Keystone  Co.  v.  Phoenix 
Co.,  95  U.  S.  278,  24  L.  Ed.  344;  Topliff  v.  Topliff,  145  U.  S.  156, 

170,  12  Sup.  Ct.  825,  36  L.  Ed.  658;  ^rbin  Co.  v.  Eagle  Co.,  150  U. 
S.  42,  14  Sup.  Ct.  28,  37  L.  Ed.  989;  Hobbs  v.  Beach,  180  U.  S.  383, 
394,  21  Sup.  Ct  409,  45  L.  Ed.  586.    However,  a  reissue 

"cannot  be  permitted  to  enlarge  the  claims  of  the  original  patent  by  including 
matter  once  intentionally  omitted.  Acquiescence  in  the  rejection  of  a  claim, 
its  withdrawal  by  amendment,  either  to  save  the  application  or  to  escape  an 
interference;  the  acceptance  of  a  patent  containing  limitations  imposed  by 
the  Patent  Office,  which  narrow  the  scope  of  the  invention  as  at  first  described 
and  claimed,  are  instances  of  such  omission."  Dobson  v.  Lees,  137  U.  S.  258, 
265,  U  Sup.  a.  71,  34  L.  Ed.  652,  and  cases  cited. 

And  see  Corbin  Co.  v.  Eagle  Co.,  150  U.  S.  43,  14  Sup.  Ct.  28,  37 
L.  Ed.  989;  Campbell  v.  American  Co.  (6th  Circ.)  179  Fed.  498,  502, 
103  C.  C.  A.  122;  XXth  Century  Co.  v.  Taplin  (6th  Circ.)  181  Fed. 
96,  101,  104  C.  C.  A.  156.  Nor  can  the  deliberate  acts  of  the  appli- 
cant's attorney  in  protracted  proceedings  in  the  Patent  Office  leading 
to  the  issue  of  the  patent,  be  treated  as  the  result  of  inadvertence,  ac- 
cident or  mistake.  Dobson  v.  Lees,  137  U.  S.  265,  11  Sup.  Ct.  71,  34 
L.  Ed.  652.  And  in  such  c^ses,  in  determining  the  validity  of  the 
claims  of  a  reissued  patent,  the  court  will  review  the  decision  of  the 
Patent  Office  upon  the  question  of  inadvertence,  accident  or  mistake, 
where  the  matter  is  manifest  from  the  record.  Leggett  v.  Avery,  101 
U.  S.  256,  259,  25  L.  Ed.  865;  Topliff  v.  Topliff  (U.  S.)  145  U.  S. 

171,  12  Sup.  Ct.  825,  36  L.  Ed.  658;  Hobbs  v.  Beach,  180  U.  S.  395, 
21  Sup.  Ct.  409,  45  L.  Ed.  586.  Furthermore,  regardless  of  the  ques- 
tion  as  to  whether  the  entire  reissued  patent  is  rendered  void  by  the  in- 
sertion of  a  new  and  unauthorized  claim,  as  suggested  obiter  in  Leg- 
gett V.  Avery,  101  U.  S.  259,  25  L.  Ed.  865,  it  is  clear  that  such  claim 
of  the  reissued  patent  is  itself  void  and  will  not  sustain  a  bill  for  in- 
fringement. Leggett  v.  Avery,  101  U.  S.  259,  25  L.  Ed.  865 ;  Corbin 
Co.  V.  Eagle  Co.,  150  U.  S.  43,  14  Sup.  Ct.  28,  37  L.  Ed.  989. 

[4]  Applying  these  well  settled  rules  to  the  instant  case,  we  are  of 
the  opinion  that,  since  Kennedy,  in  the  proceedings  in  the  Patent  Of- 
fice, by  his  attorneys,  in  order  to  meet  the  rulings  of  the  Examiner,  de- 
liberately canceled  his  claims  relating  to  a  garment  support  having 
''members"  slidably  supported  by  and  beneath  each  other,  limited  his 
claims  to  the  specific  structure  disclosed  in  his  final  description  and 
drawings,  in  which  the  extensible  hanging  device  consisted  of  rods  or 
tubes,  connected  by  and  sliding  upon  exterior  carrier-brackets,  with 
rollers  and  stops,  as  described,  and  voluntarily  canceled  the  statement 
in  his  description  as  to  other  forms  of  bars  or  rods  as  the  equivalent 
of  his  tubular  form,  such  deliberate  limitation  of  his  claims  cannot  be 
held  to  have  been  due  to  either  inadvertence,  accident  or  mistake ;  and, 
hence,  that,  under  the  reissue  statute  and  the  authorities  above  cited, 
there  was  no  warrant  for  enlarging  and  broadening  the  claims  of  the 
reissued  patent  beyond  the  claims  to  which  the  original  patent  had  been 
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deliberately  limited.  Furthermore,  the  application  for  the  reissued  pat- 
ent was  not  based  upon  tfie  ground  that  the  original  patent  was  inop- 
erative by  reason  of  the  narrowness  of  its  claims,  but  solely  upon  al- 
leged ambiguities  and  uncertainties  in  the  wording  of  the  claims  ren- 
dering them,  in  effect,  mechanically  inoperative.  Therefore,  under 
the  application  itself,  there  was  no  warrant  for  amending  the  claims 
of  the  original  patent  except  in  so  far  as  verbal  corrections  were  neces- 
sary to  make  tihem  mechanically  operative.  And  we  entirely  concur 
in  the  opinion  of  the  patent  Examiner  that  there  was  no  such  am- 
biguity in  fact  in  the  original  claims,  when  properly  construed.  For 
these  reasons  we  therefore  conclude  that,  in  so  far  as  the  claims  of  the 
reissued  patent  do  more  than  to  correct  verbal  ambiguities  in  the  claims 
of  the  original  patent,  so  as  to  make  these  claims  clear,  unambiguous 
and  mechanically  operative,  they  were  granted  without  warrant  or  au- 
thority of  law  and  are  to  such  extent  void ;  and  that,  even  if  the  re- 
issued patent  be  not  entirely  void,  a  question  we  do  not  decide,  its 
claims  must  be  limited  in  their  effect  to  a  mechanically  operative  ex- 
tensible hanging  device,  consisting  of  extensible  rods  or  tubes  con- 
nected by  and  sliding  upon  exterior  carrier-brackets,  with  rollers  and 
stops  of  specified  construction  and  uses,  substantially  as  described  in 
the  claims  of  the  original  patent.  And  we  entirely  concur  in  the  opin- 
ion of  the  court  below  that  when  the  claims  of  the  reissued  patent  are 
thus  limited  in  their  validity,  since  the  defendant's  device  neither  uses 
the  extensible  tubes  or  rods  of  Kennedy's  original  claims  nor  the  exte- 
rior carrier-brackets  with  rollers  and  stops  therein  specified,  but  con- 
sists of  a  structure  in  which  the  horizontal  members  of  the  extensible 
device  are  neither  tubes  or  rods,  but  two  hollow  casings  and  a  beam* 
projecting  inside  of  the  casings,  forming  a  self-connected  structure  in 
which  the  lower  members  slide  upon  the  upper  by  contact  with  the  in- 
terior of  the  upper  members,  without  the  intervention  of  any  connecting 
carrier-brackets  or  exterior  rollers,  there  is  no  infringement  by  the  de- 
fendants' device  of  the  claims  of  the  Kennedy  reissued  patent,  to  the 
extent,  if  any,  to  which  they  may  be  valid.  We  may  add  that  the 
changes  in  the  first  claim  effected  by  the  reissued  patent  do  not  im- 
press us  as  important. 

It  is  therefore  unnecessary  to  determine  whether,  independently  of 
the  limited  validity  of  the  claims  of  the  reissued  patent,  as  above  stat- 
ed, Kennedy's  invention  was,  in  any  event,  in  view  of  the  prior  state 
of  the  art,  especially  as  disclosed  in  the  Holzhalb  patent  on  an  exten- 
sible wardrobe  garment  hanger,  of  such  a  pioneer  character  and  en- 
titled to  such  a  broad  range  of  equivalents  as  to  be  infringed  by  the 
defendants'  device. 

Vanderveld  Patent.  The  application  for  the  Vanderveld  patent  was 
filed  July  24,  1905 ;  and  it  was  issued  July  10,  1906.  The  specification 
described  his  invention  as  relating  to  article-supports  for  wardrobes 
adapted  to  be  drawn  wholly  outside  of  the  case,  and  as  consisting 

"essentially,  in  combination  and  arrangement  of  stationary  ways  supported 
within  the  case,  movable  ways  mounted  therein  and  adapted  to  project  par- 
tially outside  the  case,  and  a  support  movably  supported  in  the  movable  ways 
and  adapted  to  be  moved  wholly  outside  the  case." 
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Figure  4  of  the  drawings,  showing  a  side  elevation  of  his  device  as 
it  appeared  when  extended,  is  here  reproduced : 
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As  described  and  shown  in  the  specifications  and  drawings,  the  up- 
per fixed  member  of  the  extensible  device  consists  of  two  connected 
channel  bars  spaced  apart,  with  their  channeled  sides  towards  each 
other ;  the  intermediate  member,  of  two  smaller  connected  angle-bars 
spaced  apart,  entirely  inside  the  inclosure  of  the  upper  member  and 
sliding  by  means  of  side  rollers  upon  its  lower  flanges ;  and  the  lower 
member  of  a  narrow  bar,  with  a  garment-hanger  rod  attached,  entire- 
ly inside  the  enclosure  of  the  intermediate  memiber  and  sliding  by 
means  of  rollers  upon  its  lower  flanges,  the  suspended  garment-hanger 
projecting  below  the  enclosures  of  the  upper  and  intermediate  members 
through  tiie  slits  in  the  bottom  of  each  formed  by  the  spacing  apart  of 
the  channel  and  angle-bars.  The  patent  contains  five  claims.  Claim 
1,  which  is  the  broadest  and  sufficiently  illustrates  these  claims,  is  as 
follows : 

"1.  In  combination  with  a  case,  channel-bars  spaced  apart  and  fixed  in  the 
case,  angle-bars  spaced  apart  and  connected  and  also  movably  supported  be- 
tween the  channel-bars,  a  bar  movably  supported  between  the  angle-bars,  and 
an  article-support  extending  downward  from  the  bar  and  between  the  angle- 
bars." 

It  is  earnestly  contended  in  plaintiff's  behalf  that  the  two  connected 
channel-bars  constituting  the  upper  fixed  member  of  Vanderveld's 
structure  are  the  equivalent  of  the  hollow  casing  constituting  the  up- 
per fixed  member  of  the  defendants*  device;  that  the  two  connected 
angle-bars  constituting  the  intermediate  member  of  Vanderveld's  struc- 
ture are  the  equivalent  of  the  hollow  casing  constituting  the  lower  mem- 
ber of  the  defendants'  device ;  that  the  rod  constituting  the  lower  mem- 
ber of  Vanderveld's  structure  is  the  equivalent  of  the  I  beam  constitut- 
ing the  intermediate  member  of  the  defendants'  device;  that  the  several 
members  in  the  defendants*  device  operate  in  substantially  the  same 
manner  as  in  the  Vanderveld  structure,  except  that  they  are  assembled 
in  a  different  order,  with  an  immaterial  reversal  of  position ;  and  that, 
under  the  range  of  equivalents  to  which  the  Vanderveld  patent  is  en- 
titled, it  should  be  held  to  be  infringed  by  the  defendants'  device. 

This  question  must,  however,  be  determined  in  the  light  of  the  evi- 
dence in  the  record  as  to  the  prior  unpatented  device,  known  as  the 
Revell  rack.  This  rack  consists  of  three  members,  the  upper  fixed 
member  composed  of  two  connecting  channel-bars,  spaced  apart;  the 
intermediate  member,  of  two  smaller  cctnnected  channel-bars  extend- 
ing within  the  enclosure  of  the  upper  member  and  sliding  by  means  of 
side  rollers  upon  the  lower  flanges  of  the  upper  member;  and  the 
lower  member,  of  a  bar,  with  a  garment-rod  attached,  extending  within 
the  enclosure  of  the  intermediate  member  and  sliding  by  means  of  side 
rollers  on  its  lower  flanges. 
132  C.C  ji.— 32 
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The  model  for  this  rack  was  first  made  by  A.  H.  Revell  &  Co.,  of 
Chicago,  about  1897;  one  or  two  racks  were  at  that  time  made  for 
May  &  Co.,  of  Cleveland,  Ohio,  and  installed  in  their  store  as  an  ex- 
periment. About  twelve  other  racks  were  made  by  Revell  &  Co.  for 
sale  at  about  the  same  time ;  and  one  was  installed  in  a  sample  cloak 
case  in  their  store,  where  it  remained  for  about  two  years.  Since 
1900  these  racks  have  been  continuously  for  sale  by  Revell  &  Co.,  and 
one  or  moi^e  have  been  kept  made  up,  which  were  used  as  samples  to 
show  prospective  customers,  though  their  sale  was  not  pushed  be- 
cause of  their  expensiveness.  In  1902  they  sold  and  shipped  some  of 
these  racks  to  the  Halle  Bros.  Co.,  of  Cleveland,  .Ohio ;  and  in  1904 
they  sold  and  shipped  twenty  racks  to  Koch  Bros.,  of  Allentown,  Pa., 
six  of  which  were  afterwards  returned. 

Vanderveld  was  obviously  not  a  pioneer  in  the  invention  of  extensi- 
ble garment-hanging  devices  for  use  in  connection  with  wardrobes. 
The  Holzhalb  patent,  in  1887,  showed  such  a  device  consisting  of  two 
members,  the  lower  of  which  could  be  almost  entirely  extended  out- 
side of  the  wardrobe,  while  the  Kennedy  patent,  in  1889,  disclosed  a 
device  consistin|^  of  the  three  members  not  forming  a  self-connected 
and  self-sustainmg  structure,  but  connected  by  and  sliding  upon  ex- 
terior carrier-brackets  and  rollers.  The  Revell  rack,  however,  which 
had  been  in  actual  commercial  use  for  several  years  before  Vander- 
veld's  application  was  filed,  consisted  of  a  structure  almost  identical 
in  all  essential  respects  with  the  Vanderveld  structure,  embodying  in 
a  practical  form  the  principle  of  an  extensible  hanging  device  in  which 
the  horizontal  members  consisted,  in  effect,  of  two  hollow  casings,  one 
of  which  extended  inside  of  the  other,  and  of  a  rod  extending  inside 
of  the  lower  casing,  forming  thereby  a  self-connected  and  self-sustain- 
ing structure  in  which  the  lower  members  slide  directly  upon  the  upper 
members  by  roller  contact  within  their  interior,  without  the  interven- 
tion of  any  exterior  carrier-brackets  or  other  connections  or  contact 
with  any  exterior  rollers. 

[6,  8]  In* this  state  of  the  art  and  in  view  especially  of  the  Kennedy 
patent  and  the  prior  use  of  the  Revell  rack,  we  are  of  opinion  that 
Vanderveld's  invention  did  not  extend  broadly  to  a  self-connected  and 
self-sustaining  extensible  device  in  which  the  lower  members  slide  in- 
side of  the  upper  members,  without  exterior  connections  or  rollers, 
but  that  his  claims,  if  valid  at  all,  by  reason  of  novelty,  must  be  lim- 
ited substantially  to  the  specific  structure  therein  disclosed,  with  the 
respective  functions  of  the  several  members  of  the  extensible  device, 
or  their  equivalents,  as  shown  in  the  specification  and  drawings ;  that 
is  to  say,  to  a  device  in  which  the  fixed  upper  member  consisted  of  the 
two  channel-bars,  spaced  apart,  the  intermediate  member  of  two  angle- 
bars,  spaced  apart,  and  the  lower  member  of  a  bar,  and  in  which  the 
lower  members  slide  upon  the  upper  members  by  means  of  rollers  with- 
in the  interior  of  the  upper  members,  as  specifically  described.  And 
since  Vanderveld's  invention  was  not  of  a  broad  and  primary  charac- 
ter, involving  entirely  new  mechanical  functions,  but  was  a  secondary 
improvement  marking  only  "a  small  step  in  the  art  and  with  com- 
paratively small  meritoriousness  in  the  improvement  over  the  Revell 
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rack,  its  range  of  equivalents  is  correspondingly  narrow  and  the  doc- 
trine of  equivalents  should  be  less  liberally  applied  in  his  favor.  Mil- 
ler V.  Eagle  Co.,  151  U.  S.  86,  14  Sup.  Ct.  310,  38  L.  Ed.  121 ;  Jack- 
son Co.  V.  D'Arcy  (6th  Circ.)  181  Fed.  340,  344,  104  C-  C.  A.  170. 
There  are  clearly,  however,  essential  differences  between  Vanderveld's 
structure  and  the  defendants'  device,  even  if,  as  the  plaintiff  insists, 
the  hollow  casings  in  the  defendants*  device  are  to  be  treated  as  the 
equivalents  of  the  channel-bars  and  angle-bars  of  the  Vanderveld 
structure.  In  the  Vanderveld  structure  the  lower  casing  slides  entire- 
ly within  the  upper  casing  and  is  self-connected  therewith,  and  the 
lower  member  is  entirely  inside  of  both  of  the  casings,  sliding  upon 
the  flanges  of  the  lower  casing,  and  serving  no  function  as  a  connec- 
tion between  the  casings.  In  the  defendants'  device,  however,  the 
lower  casing  is  entirely  outside  of  the  upper  casing,  and  the  two  cas- 
ings are  connected  by  the  intermediate  member,  consisting  of  an  I 
beam  whose  flanges  extend  within  the  interior  of  both  the  upper  and 
lower  casings  and  serve  as  a  means  of  connection.  Applying  the  rule 
of  narrow  equivalents  to  which  the  Vanderveld  claims  must  be  limited, 
we  are  clearly  of  the  opinion  that,  in  view  of  the  prior  state  of  the  art, 
especially  as  disclosed  in  the  Revell  rack,  the  defendants'  device  is  not 
a  mere  colorable  departure  from  the  Vanderveld  structure  coming 
within  the  range  of  permissible  equivalents,  but  involves  a  substantial 
departure  from  the  specific  structure  disclosed  in  the  Vanderveld  pat- 
ent to  which  alone  his  claims  are  valid,  if  at  all,  and  hence  does  not 
constitute  an  infringement.  Jackson  Co.  v.  D'Arcy  (6th  Circ.)  181  Fed. 
345,  104  C.  C.  A.  170,  and  cases  cited. 

Without  considering  the  other  questions  presented  by  the  assign- 
ments of  error  and  argument,  it  results  that,  in  our  opinion,  for  the 
reasons  above  stated,  there  was  no  error  in  the  decree  of  the  court 
below  dismissing  the  plaintiff's  bill  for  want  of  infringement  of  either 
of  the  patents  in  suit  The  same  will  accordingly  be  affirmed,  with 
costs. 
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(216  F^  856) 

GILMORE  et  aL  v.  VAUGHN. 

(Circuit  Gourt  of  Appeals,  Seventh  Circuit    April  14, 1914.    Behearlng  Denied 

June  4,  1914.) 

No.  2042. 

Patents  (|  328*) — ^Validity  and  Infbingeicent — Bottle  Openeb. 

The  Vaughn  patent,  No.  1,029,645,  for  a  bottle  opener,  shows  a  patenta* 
ble  Improvement  over  the  device  of  patent  Na  943,759  to  the  same  pat- 
entee and  Is  valid ;  also,  h^eld  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois;  Arthur  L.  San- 
bom,  Judge. 

Suit  in  equity  by  Harry  Lockwood  Vaughn  against  Leslie  A.  Gilmore 
and  others.    Decree  for  complainant,  and  defendants  appeal.    Affirmed. 

For  opinion  below,  see  204  Fed.  464. 

Leslie  A.  Gilmore,  of  Chicago,  111.,  for  appellants. 
James  R.  Offield,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge.  This  cause  is  here  on  appeal  from 
the  decree  of  the  District  Cpurt  adjudging  patent  No.  1,029,645, 
granted  to  appellee  on  June  18,  1912,  for  a  bottle  opener,  to  be  valid 
and  infringed.  The  one  claim  sued  upon,  viz.,  claim  3,  reads  as  fol- 
lows : 

"A  bottle  opener  consisting  of  a  fixed  base  having  a  right  angular  exten- 
sion, said  extension  having  a  semlcyllndrlcal  end  adapted  to  engage  the  cap 
of  a  bottle  and  a  resilient  brace  therefor." 

The  device  has  for  its  object  the  removal  of  the  crimped  metal 
caps  used  for  sealing  bottles,  and  is  claimed  by  the  specification  to 
be  an  improvement  over  the  opener  of  patentee's  prior  invention.  No. 
943,759,  granted  December  21,  1909.  It  is  made  stationary  by  fast- 
ening to  some  convenient  fixed  support  by  means  of  screws  or  nails. 
In  operation,  the  bottle  to  be  opened  is  brought  in  such  relation  with 
the  device  that  the  inwardly  curved  lip  or  hook  thereof  engages  the 
cap  on  the  bottle  and  pries  it  off  when  the  bottle  is  pressed  toward 
the  support.  **When  the  bottle  is  being  opened,"  says  appellee's  ex- 
pert, speaking  of  the  claim  in  suit,  **there  is  something  of  a  down- 
ward pull  on  the  pry  edge  or  lip,  affording  a  slight  yield  at  that  point. 
There  is  also  simultaneously  present  a  slight  yield  at  the  fulcrum 
point  of  the  cap  upon  the  lower  edge  or  groove  of  the  depending 
brace,  so  that  there  is  a  yielding  or  resilient  effect  at  both  sides  of  the 
bottle  cap  acting  in  opposite  directions,  the  result  of  which  is  that  the 
action  of  the  device  upon  the  neck  of  the  bottle  is  gentler  than  where 
both  or  either  of  the  points  of  contact  might  be  absolutely  rigid." 

•For  oUior  cases  see  same  topic  &  {  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Following  is  a  reproduction  of  figure  2  of  the  drawings  of  the  patent 
in  suit : 

/  ^ 

-A 


In  the  specification,  1  indicates  a  base  to  which  the  device  is  se- 
cured, 2  and  S  represent  the  screws  or  nails  whereby  it  is  secured; 
4  indicates  a  supporting  base,  6  a  right-angular  projection  therefrom, 
6  the  semicylindrical  formed  edge  of  part  5,  and  7  the  free  edge  of 
p?irt  6  bent  up  at  right  angles  to  form  a  cap  engaging  member.  The 
device  is  made  preferably  of  sheet  metal  having  some  resiliency, 
doubled  upon  itself  at  part  7  to  form  a  2-ply  cap  engaging  hook  the 
inner  leaf  of  which  is  designated  by  9,  At  a  subcentral  position  the 
inner  plate  of  the  doubled  metal  diverges  from  the  part  5  until  its 
end  11  is  in  a  plane  parallel  to  the  base  i,  serving  as  an  unanchored 
brace  for  the  other  parts  of  the  device.  The  groove  10  is  not  covered 
by  the  claim  in  suit.  The  drawing  shows  the  operation  of  the  crown 
removing  device. 

Appellee's  commercial  device  differs  from  that  of  his  patent,  in 
that  it  has  no  free  edge  of  part  6  bent  up  at  right  angles  to  form  a 
cap  engaging  member  corresponding  to  said  part  7  of  the  drawing, 
but  has  a  free  edge  terminating  below  the  part  ff,  which  is  slightly 
curved  inwardly.  It  will  be  noticed  that  claim  3  alone  of  all  the 
claims,  fails  in  terms  to  call  for  said  part  7  bent  up  at  right  angles 
to  form  a  cap  engaging  member.  Appellants  claim  that  they  are  li- 
censed to  manufacture  the  same.    They  also  deny  patentability. 

Appellee  is  also  the  owner  of  an  undivided  half  of  said  above-men- 
tioned patent  No.  943,759.  The  record  discloses  that  after  filing  ap- 
plication for  this  earlier  patent,  and  on  December  11,  1909,  appellee 
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assigned  a  half  interest  therein  to  one  Edward  Court;  that  after- 
wards, on  February  21,  1910,  said  Edward  Court  and  appellee  en- 
tered into  an  agreement  with  appellant  Gilmore  whereby  the  latter 
was  given  the  exclusive  right  to  manufacture  and  sell  the  patent  and 
any  "improvements  upon  said  invention  by  said  inventor  hereafter 
made."  The  device  actually  manufactured  under  this  agreement  and 
under  a  subsequent  copartnership  agreement  between  appellee  and 
said  Gilmore  is  appellants*  present  manufacture;  it  had  been  previ- 
ously designed  and  manufactured  by  appellee,  the  precise  structure 
of  his  patent  No.  943,759  having  never  been  placed  upon  the  mar- 
ket. It  further  appears  that  on  July  18,  1910,  in  consideration  of 
$1,875,  all  right  and  title  to  said  patent  acquired  under  the  agreement 
of  February  21,  1910,  or  under  the  copartnership  agreement,  by  Gil- 
more, were  reconveyed  by  him  to  appellee.  Subsequently,  in  Sep- 
tember, 1910,  appellants  by  assignments  from  Edward  Court  ac- 
quired whatever  right  the  latter  had  in  said  patent,  being  a  one-half 
interest.  Appellants  thereupon  proceeded  to  manufacture  and  sell 
the  device  alleged  to  be  an  infringement. 

It  is  evident  from  the  foregoing  that  whatever  rights  appellant 
Gilmore  may  have  acquired  by  virtue  of  his  license  of  February  21, 
1910,  in  the  improvements  of  the  patent,  were  relinquished  by  his 
subsequent  reconveyance  to  appellee  on  July  18,  1910.  So  that  the 
only  question  remaining  is  whether  there  were  such  improvements 
as  patentably  distinguish  appellee's  two  patents.  Figures  1  and  5  of 
the  drawings  of  his  earlier  patent,  No.  943,759,  are  here  shown : 


In  the  specification  1  indicates  a  support  for  the  cap  remover, 
which  is  formed  preferably  out  of  a  single  piece  of  sheet  metal;  2 
represents  a  base  or  body  portion;  ^  indicates  an  inclined  or  bent 
portion  which  extends  at  a  slight  angle  from  part  2  and  is  bent  over 
to  form  a  semicylindrical  member  5,  the  edge  of  which  is  beveled  as 
desired  at  6  for  forming  an  edge  7,  extending  the  full  length  of  the 
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Opener.  In  figure  5  is  shown  a  cushioning  member  8  which  may,  the 
specification  says,  be  made  from  any  desired  material  that  will  pro- 
tect the  bottle. 

This  device,  it  will  be  noted  by  a  comparison  of  the  drawings  of 
the  two  patents,  lacks  the  apron  or  extension  designated  by  the  fig- 
ure 11  in  the  drawing  of  the  patent  in  suit.  This  extension  11  is 
termed  in  the  claim  sued  upon  a  "resilient  brace,"  and  is  the  element 
which  it  is  claimed  evidences  the  patentabilitv  of  the  device  in  suit 
over  the  earlier  patent.  The  functions  of  the  brace,  i.  e.,  to  lend  flex- 
ibility and  support  to  the  device  and  thus  prevent  chipping  or  crack- 
ing of  the  bottle  when  being  opened  and  undue  yielding  of  the  device, 
seem  to  be  essential  to  the  utility  and  most  effective  operation  of  the 
patent.  There  is  nothing  in  the  prior  patent  corresponding  to  this 
brace.  It  coacts  with  its  adjacent  member,  i.  e.,  the  pry  edge,  in 
such  a  way  that  in  operation  each  reinforces  the  other,  thus  obviating 
the  necessity  for  the  heavy  and  rigid  material  of  the  earlier  patent 
and  at  the  same  time  increasing  its  efficiency  and  aflfording  that  flex- 
ibility required  to  produce  the  desired  improved  result,  in  an  im- 
proved manner. 

There  is  evidence  that  the  patent  has  gone  into  quite  extensive 
use.  There  is  nothing  in  the  prior  art  which  responds  to  the  claim 
sued  upon,  unless  it  be  the  device  of  said  drawing  figure  5,  which  we 
do  not  deem  its  equivalent.  Appellants  have  recognized  its  superior- 
ity over  the  prior  patent,  and  its  utility  is  unquestioned — all  of  which, 
together  with  the  other  characteristics  above  mentioned,  attest  its 
patentable  merit.  The  patent  is  therefore  held  to  be  valid  and  in- 
fringed. 

The  decree  of  the  District  Court  is  affirmed. 


<216  Fed.  359) 

FRANK  F.  SMITH  MBTAli  WINDOW  HARDWARE  CO.  v.  YATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  6,  1914.) 

No.  276. 

Patents  (|  328*)  —  Validity  and  Infringement  —  Tbansom  Adjusting  De- 
vice. 

The  Smith  patent,  No.  970,656,  for  a  transom  adjusting  device,  wliich 
is  an  automatic  stop  for  pivoted  metal  windows,  construed,  and  while 
not  to  be  broadly  interpreted,  held  infringed  by  a  device  in  which  the 
parts  on  the  sash  and  casing,  respectively,  were  merely  reversed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Appeal  from  an  interlocutory  decree  of  the  District  Court,  Southern 
District  of  New  York  (216  Fed.  361)  which  held  valid  and  infringed 
claims  2,  3,  and  4  of  patent  No.  970,656,  granted  to  Frank  F.  Smith 
September  20,  1910,  for  a  "transom  adjusting  device." 

J.  H.  Griffin,  of  New  York  City,  for  appellant. 
S.  J.  Cox,  of  New  York  City,  for  appellee. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge.  

*For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  &  Am.  Diss.  1907  to  date.  *  Rep'r  Indexes 
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MAYER,  District  Judge.  The  validity  of  the  patent  is  conceded. 
The  sole  controversy  now  is  as  to  infringement. 

The  invention  of  the  patent  is  for  an  automatic  stop  for  pivoted 
metal  windows,  such  as  have  lately  gone  into  very  general  use  in  of- 
fice buildings  and  factories,  which,  instead  of  sliding  up  and  down,  are 
pivoted  near  the  middle  so  as  to  swing  around  like  an  ordinary  tran- 
som. The  invention  is  applicable  to  transoms  as  well  as  pivoted  win- 
dows. These  windows  may  be  reversed  so  that  the  outside  may  be 
cleaned  from  within  the  building  and  opened  for  ventilation  to  any 
desired  extent. 

It  is  now  commonly  required  that  these  windows  shall  be  provided 
with  means  to  insure  their  closing  in  case  of  fire,  and  it  is  in  connection 
with  windows  designed  to  comply  with  these  requirements  that  the 
principal  utility  of  the  invention  is  found.  It  automatically  checks  the 
window  in  such  a  manner  that  it  will  automatically  close  when  releas- 
ed, or  if  secured  in  an  open  position  by  a  fusible  chain,  will  automatical- 
ly close  the  moment  the  chain  is  melted  by  the  heat,  and  thus  isolate  the 
room  or  rooms  from  which  it  opens. 

The  claims  said  to  be  infringed  are  as  follows : 

"2.  In  combination  with  a  window  frame  having  a  reversible  sash  pivoting 
about  an  intermediate  transverse  axis,  a  sash  stop  acting  between  said  frame 
and  sash  consisting  of  a  laterally  projecting  gravity  member  16,  on  the  one 
acting  against  a  stop,  18,  on  the  other,  the  gravity  member  being  supported 
on  the  one  by  a  pivot,  19,  to  gravitate  at  all  times  automatically  into  align- 
ment with  the  stop  and  being  independent  of  said  stop  for  Its  working,  said 
gravity  member  and  stop  coming  into  contact  when  the  sash  has  been  pivoted 
partly  open,  thereby  preventing  its  further  opening,  and  said  gravity  member 
being  pivotable  out  of  alignment  with  the  stop  to  permit  reversal  of  the  sash. 

"3.  In  combination  with  a  window  frame  having  a  reversible  sash  pivoting 
about  an  intermediate  transverse  axis,  a  sash  stop  acting  between  said  frame 
and  sash,  consisting  of  a  gravity  member  on  the  one  acting  against  a  stop  on 
the  other,  the  gravity  member  being  pivotally  supported  on  the  one  to  gravi- 
tate at  all  times  automatically  Into  alignment  with  the  stop,  and  being  inde- 
pendent of  said  stop  for  its  working,  said  gravity  member  and  stop  coming  into 
contact  when  the  sash  has  been  pivoted  partly  open,  thereby  preventing  its 
further  opening,  and  said  gravity  member  being  pivotable  out  of  alignment 
with  the  stop  to  permit  reversal  of  the  sash. 

**4.  In  combination  with  a  window  frame  having  a  reversible  sash  pivoting 
about  an  intermediate  transverse  axis,  a  sash  stop  acting  between  said  frame 
and  sash,  consisting  of  a  gravity  member  on  the  one  acting  against  a  stop  on 
the  other,  the  gravity  member  being  movably  supported  on  the  one  to  gravi- 
tate at  all  times  automatically  into  alignment  with  the  stop,  and  being  inde- 
pendent of  said  stop  for  its  working,  said  gravity  member  and  stop  coming 
into  contact  when  the  sash  has  been  pivoted  partly  open,  thereby  preventing 
its  further  opening,  and  said  gravity  member  being  movable  out  of  alignment 
with  the  stop  to  permit  reversal  of  the  sash.** 

The  art  is  narrow  and  defendant  insists  that  complainant  is  entitled 
only  to  the  specific  structure  disclosed  by  the  patent. 

Defendant  has  placed  the  gravity  latch  on  the  window  frame  and  the 
stop  on  the  sash,  so  that  the  latch  gravitates  into  the  path  of  the  stop, 
automatically  and  at  all  times  accomplishing  all  the  functions  of  the  de- 
vice of  the  patent  in  suit  and  in  substantially  the  same  manner.  The 
defendant's  weight  to  accelerate  the  gravity  movement  of  the  latch  and 
the  extension  below  the  pivot  of  the  latch  to  prevent  it  from  falling 
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out  beyond  the  path  of  the  stop  arc  additions  which  do  not  change  the 
principle  of  construction  or  operation  of  the  parts. 

The  identity  of  the  two  sash  stops  in  principle  of  construction  and 
method  of  operation  and  the  obvious  reversal  of  parts  is  well  illustrat- 
ed in  the  following  cut : 

The  difference  in  opera-  JPiaixUff^. 
tion,  as  defendant  con- 
tends, is  that  his  device 
does  not  have  the  two 
movements  which  he  as- 
serts are  characteristic  of 
the  device  of  the  patent,  i. 
e.,  a  bodily  movement  with 
the  window  sash  and  a 
swinging  movement  on  its 
pivot,  whereby  the  lower 
end  of  the  latch  gravitates 
into  alignment  with  the  stop 
on  the  window  frame. 

But  the  latch  or  gravity 
member  of  the  patent  does 
not  move  into  the  path  of 
the  stop,  except  when  it  has 
been  moved  therefrom  by 
hand  and,  like  defendant's 
latch  or  gravity  member,  it 
is  in  the  path  of  the  stop. 

As  the  patent  specification  prophesied : 

**The  invention  is  not  to  be  Umited  ♦  •  ♦  to  the  sash  stop  with  the 
pivoted  member  on  the  sash  and  the  fixed  stop  on  the  frame  because  it  is 
apparent  that  these  conditions  might  be  reversed." 

While  a  broad  interpretation  should  not  be  given  to  the  claims,  we 
are  satisfied  that  the  case  is  one  of  a  clear  reversal  of  parts,  where  the 
altered  mechanical  adjustment  is  not  difficult,  once  the  original  idea 
has  been  conceived.  Consolidated  Co.  v.  Hays,  100  Fed.  984,  41  C. 
C.  A.  142 ;  International  Time  Recording  Co.  v.  W.  H.  Bundy  Record- 
ing Co.,  159  Fed.  464,  86  C.  C.  A.  494. 

The  decree  is  affirmed  with  costs. 
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(216  Fed.  143) 

BENEDETTO  v.  W.  P.  KEND  COLLERIES  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  18,  1914.) 

No.  2085. 

1.  Appeal  and  Error  (§  977*) — Order  Denying  New  Trial — Review — Dis- 

cretion OF  Court. 

Where  the  trial  court  has  considered  and  passed  on  plaintiff's  alleged 
errors,  brought  forward  in  a  motion  for  a  new  trial  and  d^iied  the  mo- 
tion, no  error  can  be  assigned  on  such  order  on  a  writ  of  error. 

[Ed.  Note.— *For  other  cases,  see  Appeal  and  Eirror,  CJenL  Dig.  {§  3869- 
8865;   Dec.  Dig.  §977.*] 

2.  Trial  (§  110*)— Examination  of  Witnesses. 

It  was  improper  for  plaintiff's  counsel  in  the  examination  of  witnesses 
to  repeat  questions  in  substantially  the  same  form  after  objections  had 
been  sustained  to  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  271;  Dec  Dig.  S 
110.*] 

8.  Appeal  and  E)rror  (§  1058*) — Harmless  Error — ^Reception  of  Evidence. 

Error  in  sustaining  an  objection  to  a  question  propounded  by  plaintiff 
to  an  expert  witness  was  cured  by  the  court  subsequently  permitting  the 
witness  to  answer  substantially  the  same  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Out  Dig.  {  4195. 
4200-4204,  4206;    Dec.  Dig.  §  1058.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois ;  Francis  M.  Wright,  Judge. 

Action  by  Gaetano  Benedetto  against  the  W.  P.  Rend  CoUeries  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

Charles  B.  Elder,  of  Chicago,  111.,  for  plaintiff  in  error. 
William  H.  Hart,  of  Benton,  111.,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

PER  CURIAM.  This  was  an  action  at  law  for  damages  on  ac- 
count of  personal  injuries  suffered  by  plaintiff  in  error  in  the  mine  of 
defendant  in  error.  On  a  consideration  of  the  evidence  under  the  in- 
structions of  the  court,  the  jury  returned  a  general  verdict  in  favor  of 
the  defendant. 

[1]  One  contention  for  reversal  is  that  the  trial  court  committed  an 
abuse  of  discretion  in  denying  plaintiff's  motion  for  a  new  trial.  It 
is  a  familiar  rule  in  federal  practice  that  no  error  can  be  assigned  up- 
on the  action  of  the  court  in  overruling  a  motion  for  a  new  trial.  The 
only  qualification  of  this  general  statement  is  that  it  is  not  within  the 
discretion  of  the  trial  court  to  refuse  to  entertain  and  consider  and 
pass  upon  the  matters  urged  by  the  defeated  party  as  grounds  for  a  new 
trial.  Mattox  v.  United  States,  146  U.  S.  140,  13  Sup.  Ct.  50,  36  L. 
Ed.  917 ;  Felton  v.  Spiro,  78  Fed.  576,  24  C.  C.  A.  321.  In  this  case  the 
trial  court  considered  and  passed  upon  the  plaintiff's  contention  that 
the  jury  should  have  found  in  his  favor  under  the  evidence,  and  there- 
fore the  action  of  the  trial  court  in  ruling  upon  the  motion  is  not  sub- 
ject to  review.  McBride  v.  Neal  (at  this  term)  214  Fed.  966,  131  C 
C.  A.  262. 

•For  other  cases  see  same  topic  &  {  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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There  is  no  assignment  that  there  was  not  sufficient  evidence  for  the 
defense  to  justify  the  court  in  submitting  the  case  to  the  jury.  And 
on  examination  we  find  that  there  was  sufficient  evidence. 

[2]  Complaint  is  also  made  of  the  action  of  the  court  in  restricting 
plaintiff's  counsel  in  the  examination  of  witnesses.  On  examination  of 
the  record  showing  counsel's  persistence  in  repeating  questions  in  sub- 
stantially the  same  form  after  objections  had  been  sustained,  we  are 
satisfied  that  the  action  of  the  trial  judge  was  entirely  proper. 

[3]  One  serious  question  might  be  presented  with  respect  to  the 
ruling  of  the  court  in  sustaining  defendant's  objection  to  a  question 
propounded  by  plaintiff  to  an  expert  witness,  if  it  were  not  for  the 
fact  that  subsequently  the  expert  was  permitted  to  answer  substantially 
the  same  question. 

No  exception  was  taken  to  any  portion  of  the  court's  instructions  to 
the  jtyy.  We  conclude  that  the  cause  was  submitted  on  sufficient  evi- 
dence and  under  proper  instructions,  and  the  judgment  is  therefore  af- 
firmed. 


(216  Fed.  144) 

ERICKSON  V.  GALLAGHER  et  aL 

GALLAGHER  et  al.  v.  ERICKSON. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  3,  1914.) 

Shippino  (I  49*)  —  Chabtbb  —  Unauthorized  Withdrawal  of  Vessels  by 
Owner. 

Where  the  owner  of  two  scows  chartered  the  same  for  a  year  at  a 
monthly  hire,  no  time  being  fixed  In  writing  for  Its  payment,  the  real 
agreement  apparently  being  that  he  should  be  paid  whenever  he  asked 
for  It,  which  was  the  course  followed,  he  was  not  entitled  to  withdraw 
the  boats,  without  notice,  because  hire  was  In  arrears,  and  Is  liable  for 
the  damages  thereby  caused  to  the  charterers. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  SI  48,  76;  I>ec. 
Dig.  S  49.* 

Cancellation,  surrender,  or  rescission  of  charter  of  vessel,  see  note  to 
McNear  v.  Leblond,  61  C.  C.  A.  569.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

On  appeal  from  a  decree  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York  entered  April  21,  1913,  in  favor 
of  the  libelant  appellant  Erickson  for  $59.13. 

Nelson  Zabriskie,  of  New  York  City,  for  libelant. 
Foley  &  Martin,  of  New  York  City,  for  respondents. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  MAYER,  Dis- 
trict Judge. 

COXE,  Circuit  Judge.  Erickson  and  Carlson  were  the  owners  of 
two  scows,  Plymouth  Rock  and  Pilgrim,  which  were  chartered  by  them 
in  the  name  of  Erickson  to  Gallagher  Bros.  The  action  is  for  charter 
hire.    The  defense  is  that  the  libelant  withdrew  the  scows  before  the 

*For  other  cases  see  same  topic  &  {  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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charter  expired,  which  the  charterers  allege  was  for  the  full  year  of 
1912.  They  assert  that  by  withdrawing  the  scows  in  August  the  libel- 
ant broke  the  charter  and  cannot  recover.  Because  of  the  withdrawal 
Gallagher  Bros,  were  compelled  to  hire  other  vessels  at  an  increased 
cost  of  $850,  for  which  sum  they  demand  judgment.  The  court  found 
that  there  was  due  the  libelant  $683.33  and  awarded  the  Gallagher 
Bros.  $633  with  $8.80  interest,  leaving  due  the  libelant,  Erickson, 
$59.13. 

The  Gallagher  Bros,  contend  that  the  hiring  was  for  a  year  and  that 
the  scows  were  to  continue  in  their  possession  till  January  1,  1913. 
The  rates  for  1912  were  to  be  the  same  as  for  1911  except  that  the 
rate  for  the  Plymouth  Rock  was  to  be  $105  per  month  till  March  12, 
1912  and  $125  per  month  thereafter.  The  only  question  is  whether 
payment  was  to  be  made  on  the  26th  of  each  month  and  if  so,  had  the 
owner  the  right  to  rescind  the  charter  and  withdraw  the  boats  if  the 
payment  was  delayed  beyond  that  time? 

We  think  that  if  there  had  been  a  time  set  for  the  payment,  the  rule 
in  Tyrer  v.  Hessler,  and  in  Aspinall's  Maritime  Cases  (N.  S.)  292, 
would  apply.  But  there  was  no  time  fixed  in  writing  and  therefore 
the  time  of  payment  may  be  arrived  at  by  what  was  said  and  by  the 
conduct  of  the  parties. 

The  real  agreement  seems  to  have  been  that  the  owner  was  to  get 
his  money  whenever  he  asked  for  it.  There  never  was  any  complaint 
regarding  the  payments ;  the  owner  got  his  money  promptly  and  would 
in  all  probability  have  continued  on  with  the  charter  had  he  not  re- 
ceived a  favorable  offer  for  the  purchase  of  the  boats.  This  he  ac- 
cepted without  a  word  of  notice  to  the  charterer.  It  seems  to  us  that 
this  was  unfair  dealing.  Even  if  there  had  been  an  express  agreement 
to  pay  on  the  26th  of  each  month  the  owner,  by  his  conduct  in  demand- 
ing and  receiving  pay  thereafter  waived  the  provision  and  practically 
said,  "I  will  call  for  the  money  when  I  want  it." 

It  is  unnecessary  to  add  further  to  the  opinion  of  the  District  Judge. 

The  decree  is  affirmed  with  costs. 
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<216  Fed.  449) 

RAINEY  V.  NEW  YORK  &  P.  S.  S.  CO..  Limited,  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    August  3,  1914.) 

No.  2011. 

1.  Admibaltt  (I  1*) — FoBM  OF  Pbocedure — Pleadiwo. 

In  admiralty,  courts  determine  causes  on  equitable  principles,  and  treat 
as  immaterial  whether  the  pleading  counts  upon  contract  or  tort 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  H  1-17;  Dec. 
Dig.  I  I.*] 

2.  Seamen  (|  9*) — Contract  of  Hibing — ^Implied  Wabbanty  of  Seawobthi- 

NESS. 

Under  the  general  maritime  law,  in  every  contract  of  hiring  of  the 
crew,  as  well  as  of  aflPreightment,  there  is  an  Implied  warranty  on  the 
part  of  the  shipowner  that  the  ship  is  seaworthy  at  the  beginning  of  the 
voyage. 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  SI  31-83 ;  Dec.  Dig. 
S  9.*] 

3.  Admibaltt  (|  21*) — Jubisdiction — Action  fob  Injury  Causing  Death. 

In  the  absence  of  a  federal  or  state  statute  giving  the  right  of  action, 
a  suit  cannot  be  maintained  in  a  court  of  admiralty  to  recover  for  the 
death  of  a  seaman. 

[Ed.  Note. — ^For  other  cases,  see  Admiralty,  Cent  Dig.  U  218-220;  Dec. 
Dig.  §  21.* 

Jurisdiction  of  torts,  see  notes  to  Campbell  y.  H.  Hackfeld  &  Co.,  Lim- 
ited, 62  C.  C.  A.  279;  Monongahela  River  Consol.  Coal  &'Coke  Co.  v. 
Schinnerer,  117  C.  C.  A.  203.] 

4.  Seamen  (§  3*) — ^What  Law  Oovebns — Amebioan  Seamen  on  Fobeign  Ship. 

When  an  American  citizen  signs  shipping  articles  as  seaman  on  a  Brit- 
ish ship,  and  goes  on  board,  he  is  on  British  territory  and  entitled  to  the 
protection  of  British  law  in  behalf  of  British  seamen,  and  subject  to  all 
of  its  obligations  and  liabilities.  He  assumes  a  temporary  allegiance  to 
the  flag  under  which  he  serves,  and  his  rights,  while  in  such  service,  are 
governed  by  British  and  not  by  American  law. 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  §{  31-33 ;  Dec.  Dig. 
13.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington ;  C.  H.  Hanf  ord,  Judge. 

Suit  in  admiralty  by  Mary  F.  Rainey,  as  administratrix  of  David 
L.  Rainey,  deceased,  against  the  New  York  &  Pacific  Steamship  Com- 
pany, Limited,  and  W.  R.  Grace  &  Co.,  a  corporation.  Decree  for  re- 
spondents, and  libelant  appeals.    Affirmed. 

William  H.  Gorham,  of  Seattle,  Wash.,  for  appellant. 
Hughes,  McMicken,  Dovell  &  Ramsey  and  Otto  B.  Rupp,  all  of  Se- 
attle, Wash.,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  Subsequent  to  the  filing  in  the  court  below  of 
the  libel  in  this  case,  the  respective  parties  thereto  entered  into  this : 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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"Stipulation  as  to  Facts  and  Dismissal. 

••It  is  hereby  stipulated  by  and  between  the  above-named  libelant,  W.  R. 
Grace  &  Co.,  one  of  the  above-ndmed  respondents,  and  the  New  York  St  Pa- 
cific Steamship  Company,  Limited,  one  of  the  above-named  respondents,  here- 
tofore appearing  specially  and  now  appearing  specially  for  the  purposes  of 
this  stipulation,  as  follows: 

**Flrst.  That  the  respondent  New  York  &  Pacific  Steamship  Company,  Lim- 
ited, a  corporation  of  Great  Britain,  was  between  the  1st  day  of  August,  1907, 
and  the  25th  day  of  February,  1908,  the  owner  of  the  British  steamship 
Cacique,  mentioned  in  the  libel  herein. 

"Second.  That  the  respondent  W.  R.  Grace  &  Co.  at  all  times  subsequent  to 
the  1st  day  of  August,  1907,  was  and  still  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Connecticut  and  doing  a  shipping  busi- 
ness and  maintaining  an  office  in  the  city  of  Seattle,  state  of  Washington. 

"Third.  That  at  all  times  between  the  1st  day  of  August,  1907,  and  the  25th 
day  of  February,  1908,  the  respondent  W.  R.  Grace  &  Co.  was  the  charterer 
of  said  steamship  Cacique  under  a  charter  party  from  said  New  York  &  Pa- 
cific Steamship  Company,  Limited,  as  owner,  whereby,  for  a  valuable  consid- 
eration, (1)  said  owner  delivered  to  said  charterer  the  possession,  command, 
and  navigation  of  the  entire  vessel  Cacique  aforesaid,  for  and  during  the  voy- 
age mentioned  and  described  in  said  libel,  and  (2)  said  diarterer,  as  owner 
pro  hac  vice,  manned  (including  the  hiring  and  appointment  of  the  master,  of- 
ficers, and  crew),  equipped,  supplied,  navijerated,  and  operated  said  vessel  for 
and  during  said  voyage,  assuming  all  liabilities  and  making  all  necessary  dis- 
bursements therefor,  and  collecting  the  earnings  of  said  vessel  for  and  dur- 
ing said  voyage  for  its  own  proper  use  and  benefit 

"Fourth.  That  said  libel  may  be  dismissed  as  to  the  respondent  New  York 
ft  Pacific  Steamship  Company,  Limited,  without  costs  to  either  party,  with 
prejudice." 

Such  dismissal  was  entered,  and  the  libel  thereupon  amended.  Sub- 
sequently a  second  amended  one  was  filed,  to  which  exceptions  were 
taken  by  W.  R.  Grace  &  Co.,  and,  the  libelant  declining  to  further 
amend,  a  decree  was  entered  dismissing  the  libel,  from  which  decree 
the  present  appeal  was  taken. 

In  substance  the  second  amended  libel  alleges  that  the  libelant  is  a 
citizen  and  resident  of  the  state  of  Washington,  the  widow  and  sole 
heir  at  law  of  David  L.  Rainey,  deceased,  the  administratrix  of  his 
estate,  and  sues  the  said  W.  R.  Grace  &  Co.  for  her  own  benefit  to  re- 
cover damages  growing  out  of  the  alleged  death  on  the  25th  day  of 
February,  1906,  at  the  port  of  Mollendo,  Peru,  of  the  said  David  L. 
Rainey,  her  husband ;  that  the  New  York  &  Pacific  Steamship  Com- 
pany, Limited,  a  corporation  of  Great  Britain,  was  at  all  times  between 
the  1st  day  of  August,  1907,  and  the  25th  day  of  February,  1908,  the 
registered  owner  of  the  British  steamship  Cacique,  and  that  at  all  times 
subsequent  to  August  1,  1907,  the  said  W.  R.  Grace  &  Co.  was,  and 
still  is,  a  corporation  duly  organized  and  existing  under  the  laws  of  the 
state  of  Connecticut  and  doing  a  shipping  business  and  maintaining  an 
office  in  the  city  of  Seattle,  state  of  Washington ;  that  at  all  times  be- 
tween the  said  1st  day  of  August,  1907,  and  February  25,  1908,  Grace 
&  Co.  was  the  charterer  of  the  steamship  mentioned,  under  a  charter 
party  from  the  New  York  &  Pacific  Steamship  Company,  Limited,  as 
owner,  whereby,  for  a  valuable  consideration,  the  said  owner  delivered 
to  the  charterer  the  possession,  command,  and  navigation  of  the  entire 
vessel  for  and  during  a  voyage  "from  the  port  of  Seattle,  Wash.,  to  a 
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port  or  ports  in  Peru,  South  America,  and  letum  to  the  Pacific  coast  of 
the  United  States,"  and  that  the  said  charterer,  "as  owner  pro  hac  vice, 
manned,  including  the  hiring  and  appointment  of  the  master,  officers, 
and  crew,  equipped,  supplied,  navigated,  and  operated  said  vessel  for 
and  during  said  voyage,  assuming  all  liabilities,  and  making  all  neces- 
sary disbursements  therefor,  and  collecting  the  earnings  of  said  vessel 
for  and  during  said  voyage  for  its  own  proper  use  and  benefit,"  and 
thereafter,  on  or  about  September  1,  1907,  as  such  charterer  and  owner 
pro  hac  vice  dispatched  the  said  vessel  on  the  said  voyage ;  that  on  or 
about  September  1,  1907,  and  for  a  long  time  prior  thereto,  and  at  all 
times  thereafter  until  his  death  on  the  said  25th  day  of  February,  1908, 
the  said  David  L.  Rainey  was  a  citizen  of  the  United  States  and  a  res- 
ident of  the  city  of  Seattle,  state  of  Washington,  and  during  all  of  that 
time  was  duly  licensed  by  the  United  States  government,  as  well  as  by 
the  British  government,  as  chief  engineer  of  ocean-going  United  States 
and  British  steamships,  respectively;  that  on  or  about  September  1, 
1907,  at  Seattle,  Wash.,  the  said  charterer,  through  its  managing  agent 
there,  engaged  Rainey  as  chief  engineer  of  the  steamship  Cacique,  then 
being  in  the  waters  of  Puget  Sound  in  the  state  of  Washington,  for  a 
voyage  then  about  to  be  commenced  from  a  port  on  Puget  Sound  to  a 
port  or  ports  in  Peru  and  return  to  the  Pacific  Coast  of  the  United 
States,  pursuant  to  which  engagement  Rainey  "signed  shipping  articles, 
British  form,  to  serve  in  the  capacity  of  chief  engineer  of  said  vessel 
for  said  voyage,  and  for  a  term  not  to  exceed months,"  at  cer- 
tain specified  wages,  and  thereafter,  on  or  about  September  1,  1907, 
said  Rainey  reported  on  board  the  ship  to  the  master  thereof,  and  en- 
tered upon  and  continued  in  the  discharge  of  his  duties  as  such  chief 
engineer  until  his  death ;  that  at  no  time  from  the  entry  of  Rainey  upon 
his  employment  to  the  time  of  the  injury  which  resulted  in  his  death 
was  the  ship  mentioned  in  a  seaworthy  condition ;  **that  said  steamship 
was  what  is  known  as  an  oil-burner,  using  oil  as  fuel  for  the  purpose  of 
generating  the  steam  used  in  propelling  said  steamship,  in  operating 
winches  for  handling  her  cargo,  and  in  operating  an  electric  dynamo 
to  illuminate  said  vessel,  its  passageways  on,  between,  and  below  decks, 
and  its  several  decks,  so  as  to  enable  its  crew,  including  said  David  L. 
Rainey,  to  perform  their  several  duties  required  of  them  from  time  to 
time ;  that  the  feed  pump  on  said  steamship,  used  for  supplying  oil  as 
fuel  for  the  purposes  aforesaid,  was  liable  to  become  clogged  with  oil, 
fail  to  supply  sufficient  or  any  oil  for  fuel  purposes,  and  would  require 
to  be  put  in  working  order  again  before  the  work  of  the  vessel  could 
go  on,  which  was  or  should  have  been  known  to  respondent ;  that  said 
steamship  was  not  furnished  or  supplied  with  safety  lamps  or  any  other 
method  of  illumination  (exclusive  of  its  electric  plai\t)  from  which  the 
volatile  fumes  of  said  fuel  oil,  wherever  present  on  board  said  steam- 
ship, would  be  protected  and  ignition  therewith  thereby  prevented, 
when  said  dynamo  was  for  any  reason  out  of  commission  and  other 
means  of  illuminating  had  to  be  resorted  to  to  enable  the  crew,  includ- 
ing its  chief  engineer,  to  do  the  work  necessary  aboard  said  vessel;" 
that  on  the  30th  day  of  January,  1908,  at  the  port  of  Mollendo,  Peru, 
and  while  Rainey  was  performing  his  duties  as  chief  engineer,  through 
no  fault  of  his  or  of  any  member  of  the  crew  immediately  under  his 
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authority,  a  feed  pump  on  board  the  ship,  used  for  the  purpose  of  sup- 
plying oil  for  fuel  generating  steam,  became  clogged,  and  failed  to  sup- 
ply sufficient  or  any  oil  to  keep  up  or  generate  any  steam  for  the  pur- 
poses of  the  ship,  in  consequence  of  which  its  dynamo  was  immediately 
put  out  of  commission ;  that  it  thereupon  became  necessary  and  the 
duty  of  Rainey  to  immediately  put  the  pump  in  working  order  in  order 
to  generate  and  keep  up  the  steam,  and  the  dynamo  running  in  order 
to  illuminate  the  ship,  to  the  end  that  the  work  of  the  crew  and  of  the 
vessel  might  proceed,  and  that  in  the  prosecution  of  that  duty  Rainey 
was  obliged,  for  want  of  other  methods  of  illumination,  to  use  and  did 
use  a  lantern  furnished  by  the  charterer,  which  was  what  is  known  as 
a  Dietz  lamp,  an  oil  lamp  with  its  flame  unprotected ;  that  in  doing  so 
the  volatile  fumes  of  the  oil  arising  from  the  oil  in  the  feed  pump  be- 
came ignited  by  the  flame  of  the  lantern,  thereby  causing  an  explosion, 
which  inflicted  burns  upon  Rainey,  from  the  effects  of  which  he  died 
the  following  25th  day  of  February,  1908,  in  the  hospital  at  MoUendo, 
Peru,  all  of  which  was  caused  by  the  failure  of  the  charterer  to  keep 
and  maintain  the  said  ship  in  a  seaworthy  condition. 

In  the  Hbel  the  cause  is  designated  as  one  "of  tort,  civil  and  mari- 
time," and,  besides  allegations  bearing  upon  the  question  of  the  amount 
of  damages,  it  contains  these  further  averments : 

'That  the  laws  of  the  United  States  in  force  at  all  of  said  times  between 
the  1st  day  of  August,  1907,  and  the  30th  day  of  January,  1908,  provided,  inter 
alia,  that  in  every  contract  of  service,  express  or  implied,  beween  the  owner 
of  a  ship  and  the  master  or  any  seaman  thereof,  there  is  implied,  notwith- 
standing any  agreement  to  the  contrary,  an  obligation  on  the  owner  of  the 
ship  that  the  owner  of  the  ship  shall  provide  a  seaworthy  ship  for  the  vojrage 
at  the  time  of  the  commencement  of  the  voyage,  and  shall  keep  said  ship  in 
a  seaworthy  condition  for  the  voyage  during  the  voyage;  and  that  the  laws 
of  Great  Britain  in  force  at  all  times  between  the  1st  day  of  August,  1907, 
and  the  30th  day  of  January,  1908,  provided,  inter  alia,  as  follows:  'In  every 
contract  of  service,  express  or  implied,  between  the  owner  of  a  ship  and  the 
master  or  any  seaman  thereof,  and  in  every  instrument  or  apprenticeship, 
whereby  any  person  is  bound  to  serve  as  an  apprentice  on  board  any  ship, 
there  shall  be  implied,  notwithstanding  any  agreement  to  the  contrary,  an  ob- 
ligation on  the  owner  of  the  ship  that  the  owner  of  the  ship,  and  the  master, 
and  every  agent  charged  with  the  loading  of  the  ship  or  the  preparing  of  the 
ship  for  sea  or  the  sending  of  the  ship  to  sea,  shall  use  all  reasonable  means 
to  insure  the  seaworthiness  of  the  ship  for  the  voyage  at  the  time  when  the 
voyage  commences,  and  to  keep  her  in  a  seaworthy  condition  for  the  voyage 
during  the  voyage/  57  and  58  Vict.  c.  60,  commonly  known  as  the  Merchants' 
Shipping  Act,  1894,  and  acts  amendatory  thereof." 

It  will  be  seen  from  the  foregoing  that  the  gist  of  the  cause  sued  on 
is  the  alleged  failure  of  the  charterer  as  owner  pro  hac  vice  to  provide 
a  safety  lamp,  for  lack  of  which  the  vessel  is  alleged  to  have  been  un- 
seaworthy. 

[1  ]  Whether  the  libel  sounds  in  tort  or  contract  we  deem  immaterial. 
In  admiralty,  courts  determine  causes  upon  equitable  principles,  and 
treat  as  immaterial  whether  the  pleading  counts  upon  contract  or  tort 
California-Atlantic  S.  S.  Co.  v.  Central  Door  &  Lumber  Co.  (C.  C.  A.) 
206  Fed.  5,  7,  124  C.  C.  A.  139,  and  cases  there  cited.  See,  also,  2  Par- 
sons.  Shipping  and  Admiralty,  369. 
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Nor  do  we  regard  it  as  important  that  in  the  libel  it  is  alleged : 

'That  the  laws  of  the  United  States  In  force  at  all  of  said  times  between 
the  1st  day  of  August,  1907,  and  the  30th  day  of  January,  1908,  provided, 
inter  alia,  that  in  every  contract  of  service,  express  or  implied,  between  the 
owner  of  a  ship  and  the  master  or  any  seaman  thereof,  there  is  implied,  not- 
withstanding any  agreement  to  the  contrary,  an  obligation  on  the  owner  of 
the  ship  that  the  owner  of  the  ship  shall  provide  a  seaworthy  ship  for  the 
voyage  at  the  time  of  the  commencement  of  the  voyage,  and  shall  keep  said 
ship  Jn  a  seaworthy  condition  for  the  voyage  during  the  voyage." 

Conceding  the  correctness  of  the  contention  of  the  proctors  for  the 
appellee  that  the  meaning  of  that  allegation  is  that  there  was  a  United 
States  statute  to  that  effect,  the  respective  proctors  are  agreed  that,  as 
a  matter  of  fact,  there  is  not  and  was  not  any  such  statute.  There  is, 
however,  in  the  United  States  statutes,  this  provision : 

"If  any  person  knowingly  sends  or  attempts  to  send  or  is  party  to  the  send- 
ing or  attempting  to  send  an  American  ship  to  sea,  in  the  foreign  or  coast- 
wise trade,  in  such  an  unsea worthy  state  that  the  life  of  any  person  is  likely 
to  be  thereby  endangered,  he  shall,  in  respect  of  each  offense,  be  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine  not  to  exceed  one  thousand  dol- 
lars or  by  Imprisonment  not  to  exceed  five  years,  or  both,  at  the  discretion  of 
the  court,  unless  he  proves  that  either  he  used  all  reasonable  means  to  Insure 
her  being  sent  to  sea  in  a  seaworthy  state,  or  that  her  going  to  sea  in  an  tin- 
seaworthy  state  was,  under  the  circumstances,  reasonable  and  Justifiable,  and 
for  the  purposes  of  giving  that  proof  he  may  give  evidence  in  the  same  man- 
ner as  any  other  witness."  Section  4561,  R.  S.,  as  amended  December  21, 
1898,  30  St  L.  758  (U.  S.  Comp.  St  1901,  p.  3095). 

[2]  According  to  the  general  maritime  law,  there  was  an  implied 
warranty  on  the  part  of  the  shipowner  that  the  ship  in  question  was 
seaworthy  at  the  time  of  beginning  the  voyage  in  question.  In  The  Ed- 
win I.  Morrison,  153  U.  S.  199,  210,  14  Sup.  Ct  823,  825  (38  L.  Ed. 
688),  the  Supreme  Court  quoted  with  approval  this  statement  of  the 
law  made  by  Mr.  Justice  Gray,  on  circuit,  in  the  case  of  The  Caledonia 
(C.  C.)  reported  in  43  Fed.  681,  685 : 

'*In  every  contract  for  the  carriage  of  goods  by  sea,  unless  otherwise  ex- 
pressly stipulated,  there  is  a  warranty  on  the  part  of  the  shipowner  that  the 
ship  is  seaworthy  at  the  time  of  beginning  her  voyage,  and  not  merely  that  he 
does  not  know  her  to  be  unsea  worthy,  or  that  he  has  used  his  best  efforts  to 
make  her  seaworthy.  The  warranty  is  absolute  that  the  ship  is,  or  shall  be, 
in  fact  seaworthy  at  that  time,  and  does  not  depend  on  his  knowledge  or  ig- 
norance, his  care  or  negligence." 

And  the  Supreme  Court  added: 

"In  The  Glenfruin,  10  P.  D.  103,  108,  the  same  rule  is  thus  expressed  by 
Butt,  J.:  1  have  always  understood  the  result  of  the  cases  from  Lyon  v.  Mells, 
5  East,  429,  to  Kopitofl  v.  Wilson,  1  Q.  B.  D.  377,  to  be  that,  under  his  im- 
plied warranty  of  seaworthiness,  the  shipowner  contracts,  not  merely  that  he 
will  do  his  best  to  make  the  ship  reasonably  fit,  but  that  she  shall  really  be 
reasonably  fit  for  the  voyage.  Had  those  cases  left  any  doubt  in  my  mind, 
it  would  have  been  set  at  rest  by  the  observations  of  some  of  the  peers  in  the 
opinions  they  delivered  in  the  case  of  Steel  v.  State  Line  Steamship  Co.,  3  App. 
Cas.  12:  " 

See,  also,  Corsar  v.  J.  D.  Spreckels  &  Bros.  Co.,  141  Fed.  260,  264, 
72  C.  C.  A.  378,  and  cases  there  cited. 

A  fortiori  does  the  same  rule  apply  in  cases  where  the  lives  of  pas- 
sengers or  crew  are  involved.  So  if,  instead  of  the  injuries  to  Rainey 
132  O.O.A.— 33 
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having  resulted  in  his  death,  he  had  survived  and  had  brought  a  libel 
for  damages  for  the  injuries  he  received,  and  it  be  true  that  the  failure 
of  the  owner  to  equip  the  ship  with  safety  lamps  rendered  her  unsea- 
worthy,  he  could  undoubtedly  have  recovered. 

[3]  But  Rainey  died  from  the  effects  of  his  injuries,  and,  according 
to  the  well-established  rule,  neither  his  widow  nor  any  one  else  can 
maintain  a  suit  in  admiralty  in  a  court  of  the  United  States  to  recover 
damages  growing  out  of  his  death,  in  the  absence  of  an  act  of  Congress 
or  a  statute  of  a  state  giving  a  right  of  action  therefor.  The  Harris- 
burg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed.  358,  and  cases  there 
cited.  It  is  not  contended  that  there  is  any  such  act  of  Congress.  The 
state  of  Connecticut,  of  which  state  the  appellee  W.  R.  Grace  &  Co. 
is  a  corporation,  has  a  statute  to  that  effect,  but,  even  if  it  ever  had 
any  application  to  the  present  case,  it  is  conceded  by  the  proctor  for 
the  appellant  that  the  present  suit  falls  within  the  bar  of  that  statute. 

The  state  of  Washington,  of  which  state  the  deceased  Rainey  was 
at  the  time  of  his  death  a  citizen,  and  where  he  signed  the  shipping  ar- 
ticles and  became  a  member  of  the  crew  of  the  ship  in  question,  also 
has  a  similar  statute  authorizing  the  commencement  of  such  an  action 
at  any  time  within  three  years  from  the  accruing  of  the  right  thereby 
created,  within  which  time  the  present  suit  was  brought.  But  we  are 
unable  to  see  that  the  statute  of  Washington  has  any  application  to  the 
case.    A  state  statute  has  force  only  within  the  confines  of  the  state. 

[4]  The  chartering  of  the  ship  in  question  to  an  American  corpora- 
tion for  the  particular  voyage  in  question  did  not  deprive  the  ship  of  its 
nationality.  When  Rainey,  although  a  citizen  of  the  state  of  Washing- 
ton, went  before  the  British  consul  at  Seattle  and  signed  the  shipping 
articles,  and  thereupon  stepped  upon  the  British  ship  flying  the  British 
flag  as  a  member  of  its  crew,  as  the  record  shows  he  did,  he  stepped 
upon  British  territory  and  became  entitled  to  the  protection  and  benefit 
of  all  British  law  in  behalf  of  British  seamen,  and  subject  to  all  of  its 
obligations  and  liabilities.  It  is  well  to  repeat  the  interesting  discus- 
sion of  that  subject  by  the  Supreme  Court  in  the  case  In  re  Ross,  re- 
ported in  140  U.  S.  453,  472,  11  Sup.  Ct.  897,  903  (35  L.  Ed.  581) : 

**The  position  that  the  petitioner,  being  a  subject  of  Great  Britain,  was  not 
within  the  jurisdiction  of  the  consular  court  is  more  plausible,  but  admits,  we 
think,  of  a  sufficient  answer.  The  national  character  of  the  petitioner,  for  all 
the  purposes  of  the  consular  jurisdiction,  was  determinable  by  his  enlistment 
as  one  of  the  crew  of  the  American  ship  Bullion.  By  such  enlistment  he  be- 
comes an  American  seaman — one  of  an  American  crew  on  board  of  an  Ameri- 
can vessel — ^and  as  such  entitled  to  the  protection  and  benefits  of  all  the  laws 
passed  by  Congress  on  behalf  of  American  seamen,  and  subject  to  aU  their  ob- 
ligations and  liabilities.  Although  his  relations  to  the  British  government  are 
not  so  changed  that,  after  the  expiration  of  his  enlistment  on  board  of  the 
American  ship,  that  government  may  not  enforce  his  obligation  of  allegiance, 
and  he,  on  the  other  hand,  may  not  be  entitled  to  invoke  its  protection  as  a 
British  subject,  that  relation  was  changed  during  his  service  of  seaman  on 
board  of  the  American  ship  under  his  enlistment.  He  could  then  insist  upon 
treatment  as  an  American  seaman,  and  invoke  for  his  protection  all  the  power 
of  the  United  States  which  could  be  called  into  exercise  for  the  protection  of 
seamen  who  were  native  bom.  He  owes  for  that  time,  to  the  country  to  which 
the  ship  on  which  he  is  serving  belongs,  a  temporary  allegiance,  and  must  be 
held  to  all  its  responsibilities.    The  question  has  been  treated  more  as  a  polit- 
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ical  one  for  diplomatic  adjustment  tlian  as  a  legal  one  to  be  determined  by 
the  judicial  tribunals,  and  has  been  the  subject  of  correspondence  between 
our  government  and  that  of  Great  Britain. 

**The  position  taken  by  our  government  is  expressed  in  a  communication 
from  the  Secretary  of  State  to  the  British  government,  under  date  of  June  16, 
1881.  It  was  the  assertion  of  a  principle  which  the  Secretary  insisted  *ls  in 
entire  conformity  with  the  principles  of  English  law  as  applied  to  a  mercan- 
tile service  almost  identical  with  our  own  in  its  organization  and  regulation. 
That  principle  is  that,  when  a  foreigner  enters  the  mercantile  marine  of  any 
nation  and  becomes  one  of  the  crew  of  a  vessel  having  undoubtedly  a  national 
character,  he  assumes  a  temporary  allegiance  to  the  flag  under  which  he 
serves,  and,  in  return  for  the  protection  afforded  him,  becomes  subject  to  the 
laws  by  which  that  nation,  in  the  exercise  of  an  unquestioned  authority,  gov- 
erns its  vessels  and  seaman.  If,  therefore,*  he  continued,  the  government  of 
the  United  States  has  by  treaty  stipulation  with  Japan  acquired  the  privilege 
of  administering  its  own  laws  upon  its  own  vessels  and  in  relation  to  its  own 
seamen  in  Japanese  territory,  then  every  American  vessel  and  every  seaman 
of  its  crew  are  subject  to  the  jurisdiction  which  by  duch  treaty  has  l)een  trans- 
ferred to  the  government  of  the  United  States.  If  Ross  had  been  a  passenger 
on  board  of  the  Bullion,  or  tf,  residing  in  Yokohama,  he  had  come  on  board 
temporarily  and  had  then  committed  the  murder,  the  question  of  jurisdiction 
would  have  been  very  different  But,  as  it  was,  he  was  part  of  4:he  crew,  a 
duly  enrolled  seaman  under  American  laws,  enjoying  the  protection  of  this 
government  to  such  an  extent  that  he  could  have  been  protected  from  arrest 
by  the  British  authorities ;  and  his  subjection  to  the  laws  of  the  United  States 
cannot  be  avoided  just  at  the  moment  that  it  suits  his  convenience  to  allege 
foreign  citizenship.  The  law  which  he  violated  was  the  law  made  by  the 
United  States  for  the  government  of  United  States  vessels;  the  person  mur- 
dered was  one  of  his  own  superior  officers  whom  he  had  bound  himself  to  re- 
spect and  obey ;  and  it  is  difficult  to  see  by  what  authority  the  British  gov- 
ernment can  assume  the  duty  or  claim  the  right  to  vindicate  that  law  or  pro- 
tect that  officer.  The  mercantile  service  is  certainly  a  national  service,  al- 
though not  quite  in  the  sense  in  which  that  term  would  be  applied  to  the  na- 
tional navy.  It  is  an  organized  service,  governed  by  a  special  and  complex 
system  of  law,  administered  by  national  officers,  such  as  collectors,  harbor 
masters,  shipping  masters,  and  consuls,  appointed  by  national  authority.  This 
system  of  law  attaches  to  the  vessel  and  crew  when  they  leave  a  national  port 
and  accompanies  them  round  the  globe,  regulating  their  lives,  protecting  their 
persons,  and  punishing  their  offenses.  The  sailor,  like  the  soldier  during  his 
enlistment,  knows  no  other  allegiance  than  to  the  country  under  whose  flag  he 
serves.  This  law  may  be  suspended  while  he  is  in  the  ports  of  a  foreign  na- 
tion, but,  where  such  foreign  nation  grants  to  the  country  which  he  serves  the 
power  to  administer  its  own  laws  in  such  foreign  territory,  then  the  law  un- 
der which  he  enlisted  again  becomes  supreme.* 

•*The  Secretary  concluded  his  communication  with  the  following  expression 
of  the  determination  of  our  government:  *So  impressed  is  this  government 
with  the  Importance  and  propriety  of  these  views  that,  while  it  will  receive 
with  the  most  respectful  consideration  the  expression  of  any  different  convic- 
tion which  Her  Britannic  Majesty's  government  may  entertain,  it  will  yet  feel 
bound  to  instruct  its  consular  and  diplomatic  officers  in  the  E^st  that  in  China 
and  Japan  the  judicial  authority  of  the  consuls  of  tiie  United  States  will  be 
considered  as  extending  over  all  persons  duly  shipped  and  enrolled  upon  the 
articles  of  any  merchant  vessel  of  the  United  States,  whatever  be  the  nation- 
ality of  such  person.  And  all  offenses  which  would  be  justiciable  by  the  con- 
sular courts  of  the  United  States,  where  the  persons  so  offending  are  native- 
bom  or  naturalized  citizens  of  the  United  States,  employed  In  the  merchant 
service  thereof,  are  equally  justiciable  by  the  same  consular  courts  in  the  case 
of  seamen  of  foreign  nationality.* 

*The  determination  thus  expressed  was  afterwards  carried  out  by  incor- 
porating the  doctrine  into  the  permanent  regulations  of  the  department  for 
the  guide  of  the  consuls  of  this  country.     Seventy-second  regulation. 

'The  views  thus  forcibly  expressed  present,  in  our  judgment,  the  true  status 
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of  the  prisoner  while  an  enlisted  seaman  on  the  American  vessel,  and  give  ef- 
fect to  the  purpose  of  the  treaty  and  the  legislation  of  Congress.  The  treaty 
uses  the  term  'Americans*  in  speaking  of  those  who  may  he  brought  within  the 
jurisdiction  of  the  consular  court  for  offenses  committed  In  Japan.  The  stat- 
ute designates  them  as  'citizens  of  the  United  States,*  and  yet  extends  the 
laws  of  the  United  States,  so  far  as  they  may  be  necessary  to  execute  the 
treaty  and  are  suitable  to  carry  the  same  into  effect,  not  only  over  all  citizens 
of  the  United  States  in  Japan,  but  also  over  *all  others  to  the  extent  that  the 
terms  of  the  treaty  justify  or  require.* 

"Reading  the  treaty  and  statute  together,  in  view  of  the  purpose  designed  to 
be  accomplished,  we  are  satisfied  that  it  was  intended  by  them  to  bring  within 
our  laws  all  who  are  citizens,  and  also  all  who,  though  not  strictly  citizens, 
are  by  their  service  equally  entitled  to  the  care  and  protection  of  the  govern- 
ment. It  is  a  canon  of  interpretation  to  so  construe  a  law  or  a  treaty  as  to 
give  effect  to  the  object  designed,  and  for  that  purpose  all  of  its  provisions 
must  be  examined  in  the  light  of  attendant  and  surrounding  circumstances. 
To  some  terms  and  expressions  a  literal  meaning  will  be  given,  and  to  others 
a  larger  and  more  extended  one.  The  reports  of  adjudged  cases  and  approved 
legal  treatises  are  full  of  illustrations  of  the  application  of  this  rule.  The  In- 
quiry in  all  such  cases  is  as  to  what  was  intended  in  the  law  by  the  Legis- 
lature, and  in  the  treaty  by  the  contracting  parties. 

"In  Geofroy  v.  Riggs,  133  U.  S.  258  [10  Sup.  Ct  295,  33  L.  Ed.  6421,  which 
was  before  this  court  at  the  last  term,  it  was  held  that  the  District  of  Colum- 
bia, as  a  political  community,  is  one  of  'the  states  of  the  Union,'  within  the 
meaning  of  that  term  as  used  in  the  consular  convention  of  1853  with  France ; 
such  construction  being  necessary  to  give  consistency  to  the  provisions  of 
the  convention,  and  not  defeat  the  consideration  given  by  France  for  her  con- 
cession of  certain  rights  to  citizens  of  the  United  States.  And  in  the  present 
case,  to  carry  out  the  intention  of  the  treaty  and  statute  in  question,  they  will 
be  construed  to  apply  to  all  parties  who  are  by  public  law,  or  the  law  of  the 
country,  entitled  to  be  treated  for  the  time,  from  their  employment  and  serv- 
ice, as  citizens.  There  are  many  adjudications  to  the  effect  that  such  char- 
acter will  be  ascribed  to  parties,  and  they  be  held  liable  to  all  its  conse- 
quences, and  entitled  to  all  its  benefits,  on  other  grounds  than  birth  or  nat- 
uralization. 

'^A  statute  of  Henry  VIII  enacted  that  if  anybody  should  rob  or  take  the 
goods  of  the  king's  subjects  within  this  realm,*  and  be  found  guilty,  the  imrty 
robbed  should  have  restitution  of  the  goods.  Of  this  statute  Sir  Matthew  Hale 
said  that,  'though  it  speaks  of  the  king's  subjects,  it  extends  to  aliens  robbed, 
for,  though  they  are  not  the  king's  natural  bom  subjects,  they  are  the  king*s 
subjects  when  in  England,  by  local  allegiance.'  1  Hale's  Pleas  of  the  Crown, 
p.  542. 

"In  United  States  v.  Holmes,  5  Wheat  412  [5  L.  Ed.  1221,  which  is  in  point 
in  the  case  before  us,  certain  parties  were  indicted  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Massachusetts,  and  convicted  of  murder  on 
the  high  seas.  It  appeared  that  a  vessel,  apparently  Spanish,  was  captured 
by  privateers  from  Buenos  Ayres,  and  a  prize  crew  was  put  on  board,  of  whom 
the  prisoners  were  a  part.  One  of  them  was  a  citizen  of  the  United  States 
and  the  others  were  foreigners.  The  crime  was  committed  by  drowning  the 
person,  whose  death  was  charged,  ^y  the  prisoners  driving  or  throwing  him 
overboard.  On  motion  for  a  new  trial  certain  questions  arose  on  which  the 
judges  were  divided  in  opinion.  One  of  these  was  whether  it  made  any  dif- 
ference, as  to  the  point  of  jurisdiction,  whether  the  prisoners  or  any  of  them 
were  citizens  of  the  United  States,  or  that  the  offense  was  committed,  not  on 
board  of  any  vessel,  but  on  the  high  seas.  The  court  said  that  the  question 
contained  two  propositions:  One  as  to  the  national  character  of  the  offender 
and  the  person  against  whom  the  offense  was  committed ;  and,  second,  as  to 
the  place  where  it  was  committed.  In  respect  to  the  first  the  court  was  of 
the  opinion  that  it  made  no  difference  whether  the  offender  was  a  citizen  of 
the  United  States  or  not,  adding:  'If  it  (the  offense)  be  committed  on  board 
of  a  foreign  vessel  by  a  citizen  of  the  United  States,  or  on  board  of  a  vessel 
of  the  United  States  by  a  foreigner,  the  offender  is  to  be  considered  pro  hac 
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Tice,  and  In  respect  to  this  subject,  as  belonging  to  the  nation  under  whose 
flag  he  sails/ 

*The  case  of  The  Queen  v.  Anderson,  L.  B.  1  Crown  Cases  Reserved,  161,  is 
still  mor^  in  point.  There  one  James  Anderson,  an  American  citizen,  was  in- 
dicted at  the  Central  Criminal  Court  in  England  for  murder  on  board  a  ves- 
sel belonging  to  the  port  of  Yarmouth,  in  Nova  Scotia ;  she  was  registered  in 
London,  and  was  sailing  under  the  British  flag.  At  the  time  the  offense  was 
committed  the  vessel  was  in  the  river  Garonne  within  the  boundaries  of  the 
French  Empire,  on  her  way  up  to  Bordeaux,  which  city  is,  by  the  course  of 
the  river,  about  90  miles  from  the  open  sea.  The  vessel  had  proceeded  about 
halfway  up  the  river,  and  was,  at  the  time  of  the  offense,  about  300  yards 
from  the  nearest  shore ;  the  river  at  that  place  being  about  half  a  mile  wide. 
The  tide  flows  up  to  the  place  and  beyond  it.  The  prisoner  was  convicted,  and 
the  case  was  reserved  for  the  opinion  of  the  court.  It  was  contended,  on  be- 
half of  the  prisoner,  that  the  court  had  no  jurisdiction  in  the  case  because  he 
was  an  American  citizen  and  in  a  foreign  country  at  the  time  the  offense  was 
committed;  and  also  that  section  267  of  the  Merchant  Shipping  Act,  which  it 
was  said  the  Crown  relied  upon  at  the  trial,  applied  only  to  British  seamen. 
Mr.  Justice  Blackburn,  in  regard  to  this  last  statement,  observed,  *The  ex- 
pression **British  seamen"  may  mean  one  who,  whatever  his  nationality,  is 
serving  on  board  a  British  ship,'  and  also  that  it  had  been  decided  *that  a 
ship,  which  bears  a  nation's  flag,  is  to  be  treated  as  a  part  of  the  territory  of 
that  nation.  A  ship  is  a  kind  of  floating  island.'  Counsel  answered  that,  if 
it  floated  into  the  territory  of  another  nation,  it  would  cease  to  be  so,  and 
the  Jurisdiction  of  the  flag  would  then  be  excluded,  and  that  the  man  might 
have  been  tried  in  France,  to  which  Chief  Justice  Bovill  replied:  'Even  if  he 
might,  why  should  not  this  country  legislate  to  regulate  the  conduct  of  those 
on  board  its  own  vessels,  or  so  as  to  have  concurrent  jurisdiction?'  All  the 
judges  concurred  in  sustaining  the  conviction.  In  giving  his  opinion  the  Chief 
Justice  said:  *There  is  no  doubt  that  the  place  where  the  offense  was  com- 
mitted was  within  the  territory  of  France,  and  that  the  prisoner  was  there- 
fore subject  to  the  laws  of  France,  which  that  nation  might  enforce  if  they 
thought  fit ;  but  at  the  same  time  be  was  also  within  a  British  merchant  ves- 
sel, on  board  that  vessel  as  a  part  of  the  crew,  and,  as  such,  he  must  be  taken 
to  have  been  under  the  protection  of  the  British  law,  and  also  amenable  to  its 
provisions.  It  is  said  that  the  prisoner  was  an  American  citizen,  but  he  had 
embarked,  by  his  own  consent,  on  board  a  British  ship,  and  was  at  the  time  a 
portion  of  its  crew.  There  are  many  observations  to  be  found  in  various  writ- 
ers to  show  that  in  some  instances,  though  subject  to  American  law  as  a  citi- 
zen of  America,  and  to  the  law  of  France  as  being  found  within  French  terri- 
tory, yet  that  he  must  also  be  considered  as  being  within  British  jurisdiction 
as  forming  a  part  of  the  crew  of  a  British  vessel,  upon  the  principle  that  the 
jurisdiction  of  a  country  is  preserved  over  its  vessels,  though  they  may  be  in 
ports  or  rivers  belonging  to  another  nation.'  Page  165.  Mr.  Justice  Black- 
bum  said:  *AVhere  a  nation  allows  a  vessel  to  sail  under  her  flag,  and  the  crew 
have  the  protection  of  that  flag,  common  sense  and  justice  require  that  they 
should  be  punishable  by  the  law  of  the  flag.'    Page  170. 

**The  views  expressed  by  the  Department  of  State,  quoted  above,  are  in  har- 
mony with  the  doctrine  uniformly  asserted  by  our  government  against  the 
claim  by  England  of  a  right  to  take  its  countrymen  from  the  deck  of  an 
American  merchant  vessel  and  press  them  into  its  naval  service.  It  is  a  part 
of  our  history  that  the  assertion  of  this  claim,  and  its  enforcement  in  many 
instances,  caused  a  degree  of  irritation  among  our  people  which  no  conduct  of 
any  other  country  has  ever  produced.  Its  enforcement  was  deemed  a  great  in- 
dignity upon  this  country  and  a  violation  of  our  right  of  sovereignty ;  our  ves- 
sels being  considered  as  parts  of  our  territory.  It  led  to  the  War  of  1812, 
and,  although  that  war  closed  without  obtaining  a  relinquishment  of  the 
claim,  its  further  assertion  was  not  attempted.  At  last  in  a  communication 
by  Mr.  Webster,  then  Secretary  of  State,  to  Lord  Ashburton,  the  special 
British  minister  to  this  country,  on  the  8th  of  August,  1842,  the  claim  was  re- 
pudiated, and  the  announcement  made  that  it  would  no  longer  be  allowed  by 
our  government  and  must  be  abandoned.    The  conclusion  of  Mr.  Webster's 
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communication  bears  upon  the  question  before  us.  After  referring  to  the 
claim  of  Great  Britain,  and  demonstrating  the  injustice  of  the  position  and  its 
violation  of  national  rights,  he  said:  *In  the  early  disputes  between  the  two 
governments,  on  this  so  long-contested  topic,  the  distinguished  person  to  whose 
hands  were  first  intrusted  the  seals  of  this  department  declared  that  'the  sim- 
plest rule  will  be  that  the  vessel,  being  American,  shall  be  evidence  that  the 
seamen  on  board  are  such."  Fifty  years'  experience,  the  utter  failure  of 
many  negotiations,  and  a  careful  reconsideration  now  had  of  the  whole  sub- 
ject at  a  moment  when  the  passions  are  laid,  and  no  present  interest  or  emer- 
gency exists  to  bias  ttie  judgment,  have  convinced  this  government  that  this 
is  not  only  the  simplest  and  best,  but  the  only  rule,  which  can  be  adopted 
'and  observed  consistently  with  the  rights  and  honor  of  the  United  States,  and 
the  security  of  their  citizens.  That  rule  announces,  therefore,  what  will  here- 
after be  the  principle  maintained  by  their  government  In  every  regularly 
documented  American  merchant  vessel,  the  crew  who  navigate  it  will  find 
their  protection  in  the  fiag  which  is  over  them.*  Webster's  Works,  voL  6, 
p.  325. 

**This  rule,  that  the  vessel,  being  American,  is  evidence  that  the  seamen  aa 
board  are  such,  is  now  an  established  doctrine  of  this  country;  and  in  sup- 
port of  it  there  is  with  the  American  people  no  diversity  of  opinion  and  am 
be  no  division  of  action. 

"We  are  satisfied  that  the  true  rule  of  construction  in  the  present  case  was 
adopted  by  the  Department  of  State  in  the  correspondence  with  the  English 
government,  and  that  the  action  of  the  consular  tribunal  in  taking  jurisdic- 
tion of  the  prisoner  Ross,  though  an  English  subject,  for  the  offense  commit- 
ted, was  authorized.  While  he  was  an  enlisted  seaman  on  the  American  ves- 
sel, which  floated  the  American  flag,  he  was,  within  the  meaning  of  the  stat- 
ute and  the  treaty,  an  American,  under  the  protection  and  subject  to  the  laws 
of  the  United  States  equally  with  the  seaman  who  was  native  born.  As  an 
American  seaman  he  could  have  demanded  a  trial  before  the  consular  court 
as  a  matter  of  right,  and  must  therefore  be  held  subject  to  it  as  a  matter  of 
obligation." 

It  is  not  contended  by  the  proctor  for  the  appellant  that  under  the 
general  admiralty  law,  or  even  under  the  common  law,  the  widow  or 
other  heir  of  the  deceased  Rainey  had  any  right  to  the  recovery  of  dam- 
ages by  reason  of  his  death. 

Ihe  judgment  is  affirmed. 


(216  Fed.  458) 
PENNSYLVANIA  STEEL  CO.  et  aL  v.  NEW  YORK  CITY  RY.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    May  26,  1914.) 

Nos.  273,  274,  272,  188,  189,  275. 

1.  Street  Railroads  (§  58*) — Lease — Insolvency  of  Lessee — Accounting 
BETWEEN  Parties. 

A  lease  of  a  street  railroad  was  made  subject  to  all  debts  and  liabili- 
ties of  the  lessor,  which  the  lessee  assumed  and  agreed  to  pay,  except  such 
as  were  due  to  itself,  and  including  all  bonds  which  should  be  Issued  by 
the  lessor  under  a  certain  mortgage,  some  of  which  it  was  provided  should 
be  Issued  for  the  benefit  of  the  lessee  In  payment  of  the  cost  of  recon- 
structing and  changing  the  motive  power  of  certain  parts  of  the  road, 
which  work  had  begun.  By  a  further  provision  the  lessee  was  authorized, 
if  it  should  deem  It  expedient,  to  change  the  motive  power  on  other  parts 
of  the  road,  and  for  the  amount  so  exi>ended  it  was  to  receive  bonds  of 
the  lessor  secured  by  a  mortgage  subordinate  In  Uen  to  the  first  mortgage 
and  to  the  rents  reserved.    Prior  to  the  Insolvency  of  the  lessee  and  the 

*For  other  cases  see  same  topic  6  S  nxxmbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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consequent  termination  of  the  lease  It  had  changed  the  motive  power  on 
certain  parts  of  the  lines,  but  had  not  demanded  nor  received  the  bonds 
to  which  It  was  entitled  therefor.  Held,  that  as  between  the  parties  the 
Indebtedness  so  created  was  a  part  of  that  assumed  by  the  lessee,  and 
that  on  an  accounting  between  them  it  was  not  entitled  to  charge  the 
amount  against  the  lessor. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent.  Dig.  {  135 ;  Dec. 
Dig.  §  58.*] 

2.  Stkeet  Railroads  (§  49*) — Lease — Second  Lease  by  Lessee — ^Effect  as 

Assignment  of  Obioinal  Lease. 

■  A  street  railroad  company,  whose  franchise  had  less  than  100  years  to 
run,  leased  its  road,  the  lease  to  continue  in  force  during  all  extensions 
of  its  charter.  Subsequently  the  lessee  leased  its  entire  system,  including 
such  leased  lines,  to  another  company  for  999  years.  Heldf  that  although 
at  the  time  of  the  making  of  the  original  lease  the  law  permitted  an  ex- 
tension of  charters  in  perpetuity,  it  could  not  be  said  that  the  lessor's 
charter  would  be  extended  beyond  the  term  of  the  second  lease;  that, 
the  reversionary  right  of  the  lessor  therein  being  wholly  uncertain,  the 
second  lease  operated  as  an  assignment  of  the  first,  and  the  second  lessee 
was  primarily  liable  by  privity  of  estate  to  the  owner  of  the  property 
for  any  damages  proved  resulting  from  its  failure  to  keep  the  road  and 
equipment  in  repair,  and  to  pay  taxes  and  assessments,  as  required  by  the 
terms  of  the  original  lease,  during  the  time  it  was  in  possession. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  {{  125,  126 ; 
Dec.  Dig.  §  49.*] 

3.  Street  Railboads   (§  68*) — Lease — Insolvency  op  Lessee — Accounting 

BETWEEN  PABTIES. 

Bonds  of  a  street  railroad  company,  payment  of  which  was  expressly 
assumed  by  a  long-term  lessee,  and  which  matured  prior  to  the  termina- 
tion of  the  lease  by  reason  of  the  insolvency  of  the  lessee,  hedd,  as  be- 
tween the  parties,  basis  for  a  provable  claim  against  its  estate. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  {  135; 
Dec.  Dig.  {  58.*] 

4.  Stbeet  Railboads  (J  58*) — ^Lease — Insolvency  of  Lessee — ^Accounting 

BETWEEN  PaBTIES. 

A  lease  of  a  street  railroad  provided  that  whenever  the  lessee  deemed 
it  expedient  it  might  change  the  motive  power  in  use  at  its  own  expense. 
It  was  further  provided  that  in  case  it  made  such  change  on  its  request 
the  lessor  should  issue  and  deliver  to  it  mortgage  bonds  for  the  amount 
of  the  expenditure,  but  the  lessee  expressly  assumed  payment  of  such 
bonds.  It  made  and  paid  for  the  change  to  electric  power,  but  made  no 
request  for  the  issue  of  bonds  therefor,  and  some  eight  years  afterward 
the  lease  was  terminated  by  reason  of  its  Insolvency.  Held,  that  on  an  ac- 
counting between  the  parties  it  was  not  entitled  to  set  off,  against  claims 
owing  to  the  lessor  for  breaches  of  the  lease,  the  amount  expended  by  it  in 
making  the  change  of  power. 
[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  {  135; 
'     Dec.  Dig.  f  58.*] 

5.  Street  Railroads   (§  58*) — Insolvency — Contbact  with  Expbess  Com- 

pany— Damages  fob  Bbeach. 

The  owner  of  a  street  railroad  system  entered  into  a  contract  with  an 
express  company,  by  which  it  granted  to  the  latter  the  exclusive  right  of 
doing  express  business  over  its  system  for  20  years,  including  main  lines, 
branches,  and  leased  and  controlled  lines,  so  far  as  it  could  lawfully  do 
so,  and  agreed  to  supply  and  operate  the  cars  for  that  purpose  in  consid- 
eration of  20  per  cent  of  the  gross  profits  of  the  business.  The  contract 
provided  that  it  should  bind  the  successors,  assigns,  lessees,  and  trans- 
ferees of  the  parties.    The  railroad  company  through  stock  ownership 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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procured  the  execution  of  similar  contracts  with  the  express  company  hy 
its  controlled  lines.  It  afterward  leased  its  system  by  a  lease  which  oper- 
ated as  an  assignment  of  the  contract  during  the  continuance  of  the  lease, 
but  subject  to  its  termination  for  breach  of  condition.  Later  the  express 
company  assigned  the  contract  to  another  company,  including  also  the 
other  separate  contracts,  in  consideration  of  an  annual  payment  of  $10,- 
000.  The  lessee  performed  the  contract  until  by  reason  of  its  insolvency 
the  lease  was  terminated,  and  thereafter  its  receivers  and  those  of  the 
lessor,  which  was  also  insolvent,  continued  to  perform  for  some  months, 
and  then  declined  to  adopt  it  and  discontinued  operation  of  the  express 
cars.  Thereupon  the  express  company*s  assignee  terminated  its  contract 
as  provided  therein.  HeW,  that  the  railroad  lessee  was  bound  by  the  con- 
tract only  until  the  termination  of  its  lease,  and,  the  contract  having  been 
performed  until  after  that  time,  was  not  further  liable,  but  that  the  les- 
sor, as  a  party  thereto,  was  liable  to  the  express  company  for  the  value 
of  the  contract  to  the  end  of  the  term  if  the  same  could  be  proved ;  that 
the  amount  the  express  company  received  annually  from  Its  assignee, 
while  evidence  of  such  value,  was  not  the  sole  measure,  and  that  further 
evidence  that  such  assignee  while  operating  thereunder  for  three  years 
earned  an  average  net  profit  of  $30,000  a  year  was  competent  and  suffi- 
cient to  warrant  the  allowance  to  the  express  company  of  substantial 
damages. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {  135; 
Dec.  Dig.  f  68.*1 

6.  Receivers  (§  158*) — Claims  Entitled  to  Pbefebencb. 

To  justify  the  giving  of  a  preference  to  claims  for  supplies  against  the 
estate  of  an  insolvent  railroad  company,  the  supplies  furnished  must  have 
been  of  such  quantity  and  to  be  paid  for  at  such  times  as  to  indicate  that 
they  were  necessary  for  current  operation  and  were  to  be  paid  for  out  of 
current  earnings,  but  direct  evidence  as  to  the  latter  condition  is  not  nec- 
essary, as  the  court  may  draw  the  inference  that  such  was  the  expecta- 
tion of  the  parties  from  the  circumstances  attending  the  transaction. 

[Ed.  Note. — ^For  other  cases,  see  Receivers,  Cent  Dig.  {{  301-306 ;  Dec 
Dig.  {  158.*] 

7.  Receivers  (|  158*) — Claims  Entitled  to  Preference. 

Claims  for  supplies  furnished  for  the  use  of  a  street  railroad  company 
within  a  reasonable  time  prior  to  the  appointment  of  receivers  in  in- 
solvency for  such  company,  of  which  claims  for  sand  used  to  facilitate 
the  starting  and  stopping  of  cars,  for  globes,  burners,  and  wicks  used  in 
the  operation  of  horse  cars  and  for  track  work,  for  lubricants  used  on 
cars  and  In  power  houses,  and  for  coal  used  in  power  houses  are  types, 
hedd  properly  given  preference  over  claims  of  general  creditors  out  of 
current  earnings  or  unmortgaged  assets  in  the  hands  of  receivers. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent.  Dig.  §{  301-306;  Dec 
Dig.  §  Io8.*] 

8.  Receivers  (§  163*) — Preferred  Claims — Interest. 

Supply  claims  against  the  estate  of  an  insolvent  railroad  company  which 
are  given  a  preference  over  the  claims  of  general  creditors  out  of  a  cer- 
tain fund  are  entitled  to  interest  after  the  appointment  of  receivers,  where 
the  fund  is  sufficient  to  pay  all  such  claims  in  full  with  interest 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  f §  312-316 ;  Dec 
Dig.  §  163.*] 

9.  Receivers  (§  158*) — Claims  Entitled  to  Preference. 

Tort  claims  against  an  insolvent  street  railroad  company  for  injuries  to 
individuals  through  negligence  in  operation  are  not  for  operating  expenses 
in  such  sense  as  to  entitle  them  to  preference  over  claims  of  general  cred- 

*For  other  cases  see  same  topic  &  §  nuubeb  in  Dec.  &  Ain.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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itors,  nor  are  claims  for  rental  of  leased  lines,  nor  by  a  city  for  the  cost 
of  paving. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent.  Dig.  S{  301-306 ;  Dec 
Dig.  S  158.*] 

10.  Receivebs  ({  158*) — Distbibution  of  Assets. 

The  fact  that  an  insolvent  lessee  of  a  street  railroad  system  was  con- 
trolled by  its  lessor  and  caused  to  apply  its  earnings  to  the  payment  of 
dividend  rentals  to  the  lessor's  Stockholders,  which  payments,  although 
preferential,  were  of  a  vaUd  indebtedness,  does  not  deprive  the  receivers 
of  the  lessor,  which  is  also  insolvent,  of  the  right  to  share  equally  with 
other  general  creditors  of  the  lessee  in  respect  to  a  proved  claim  for  rent. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  f§  301-306;  Dec. 
Dig.  {  158.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Pennsylvania  Steel  Company  and  The  Degnon 
Contracting  Company  against  the  New  York  City  Railway  Company 
and  the  Metropolitan  Street  Railway  Company.  Appeals  from  four 
decrees  arising  out  of  the  receivership.    Affirmed. 

For  opinions  below,  see  208  Fed.  168,  747,  757,  and  777, 

W.  H.  Page,  of  New  York  City,  for  Metropolitan  Express  Co. 

Arthur  H.  Masten,  of  New  York  City,  for  Metropolitan  St.  Ry.  Co.» 
receiver. 

M.  C.  Fleming,  of  New  York  City,  for  New  York  City  Ry.  Co.,  re- 
ceiver. 

Brainerd  Tolles  and  Julien  T.  Davies,  both  of  New  York  City,  for 
Second  Avenue  Ry.  Co. 

C.  T.  Payne,  of  New  York  City,  for  Farmers'  Loan  &  Trust  Co. 

Chase  Mellen,  of  New  York  City,  for  the  Central  Park  N.  &  E.  R. 
R.  Co.,  receiver. 

J.  R.  Abney,  of  New  York  City,  for  Latta  and  others,  tort  creditors. 

B.  S.  Catchings,  of  New  York  City,  for  Accident  Creditors'  Com- 
mittee. 

G.  N.  Hamlin,  of  New  York  City,  for  Contract  Creditors'  Com- 
mittee. 

C.  H.  Tuttle,  of  New  York  City,  for  Cornell  and  others. 

C.  M.  Travis,  of  New  York  City,  for  Pennsylvania  Steel  Co.  and 
another. 

R.  R.  Rogers,  of  New  York  City,  for  the  New  York  Rys.  Co. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  We  are  about  to  decide  four  appeals  arising 
out  of  the  receivership  in  the  above  case. 

Mr.  Turner,  the  special  master,  and  Judge  Lacombe  have  written  so 
fully  in  respect  to  the  questions  involved  that  it  will  not  be  profitable 
to  go  over  the  ground  again ;  our  conclusions  being  addressed  to  coun- 
sel thoroughly  familiar  with  all  the  facts  and  all  the  authorities. 

It  will  be  convenient  to  begin  by  stating  certain  of  our  findings  which 
are  material  in  most  of  the  cases  once  for  all,  so  as  to  avoid  unneces- 
sary repetition. 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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We  have  decided  in  the  Termination  of  Lease  Proceeding,  Pennsyl- 
vania Steel  Co.  V.  N.  Y.  City  Ry.  Co.,  198  Fed.  721,  725,  117  C.  C.  A. 
503,  that  Messrs.  Joline  and  Robinson,  who  were  appointed  receivers 
of  the  New  York  City  Railway  Company  September  24,  1907,  and  of 
the  Metropolitan  Street  Railway  Company  October  1, 1907,  were  really 
acting  for  the  Metropolitan  Company  from  September  24,  1907.  This 
was  upon  the  principle  that  the  City  Company  had  no  interest  to  con- 
tinue a  losing  lease,  whereas  the  Metropolitan  Company,  as  owner,  was 
deeply  interested  in  the  continuance  of  the  system  as  a  going  concern. 
Iherefore  between  the  two  estates  the  Metropolitan  Company  was  lia- 
ble for  everything  done  by  the  receivers. 

We  also  held  that  this  fact  did  not  determine  when  the  Metropolitan 
City  lease  actually  terminated,  and  that  this  would  depend  upon  the 
right  and  fact  of  re-entry.  Although  the  lease  was  referred  to  in  sev- 
eral decisions  as  having  certainly  terminated  on  or  before  dates  named, 
the  actual  date  was  never  determined  until  the  special  master  fixed  it 
as  of  October  1,  1907.  The  dual  receivership  caused  the  uncertainty. 
Separate  receivers  were  not  appointed  until  July  31,  1908.  If  different 
persons  had  been  originally  appointed  receivers  of  each  company  there 
could  have  been  no  doubt  as  to  the  date  when  the  lease  terminated. 
Judge  Lacombe's  primary  purpose  from  the  beginning  was  to  preserve 
the  system  of  transportation  as  a  going  concern  for  the  benefit  of  the 
public  and  by  appointing  the  same  persons  as  receivers  of  both  com- 
panies he  secured  greater  harmony  and  economy  of  operation.  How- 
ever, as  both  companies,  when  hopelessly  insolvent,  voluntarily  put 
themselves  in  the  hands  of  the  court,  and  after  September  24,  1907, 
never  had  possession,  custody  or  control  of  the  premises,  there  could 
not  have  been  any  actual  re-entry  by  the  Metropolitan  Company.  We 
think  what  was  done  amounted  to  a  surrender  of  the  lease  by  the  City 
Company  September  24,  1907,  and  an  acceptance  of  the  surrender  by 
the  Metropolitan  Company  October  1,  1907.  Therefore  we  agree  with 
the  special  master  as  to  the  date. 

There  was  a  paramount  necessity  at  the  beginning  of  the  receivership 
to  raise  funds,  which  could  only  be  done  by  the  issuance  of  receivers' 
certificates.  Although  the  District  Court  originally,  and  this  court  at 
first  upon  appeal,  attempted  to  marshal  the  assets  for  the  payment  of 
these  certificates,  it  was  ultimately  concluded  that  to  give  them  greater 
marketability  they  should  be  made  a  first  lien  upon  all  the  property  of 
both  companies;  the  question  as  to  which  estate  they  should  be  paid 
from  being  reserved  to  the  final  distribution.  Pennsylvania  Steel  Co. 
V.  N.  Y.  City  Ry.  Co.,  163  Fed.  242,  246,  90  C.  C.  A.  188. 

One  other  consideration  is  to  be  noted.  In  the  Express  Company's 
appeal,  198  Fed.  735,  117  C.  C.  A.  503,  we  departed  from  the  New  York 
rule  that  only  matured  claims  existing  on  the  date  receivers  are  ap- 
pointed are  provable.  This  rule  has  the  advantage  of  absolute  sim- 
plicity. Still,  we  thought  it  very  inequitable  that  claims  which  were 
ascertainable  at  the  time  they  were  required  to  be  presented  should  be 
excluded.  Of  course  some  day  must  be  fixed,  and  fixed  by  the  District 
Court,  so  as  not  to  delay  distribution.  In  this  case  he  did  fix  the  time 
before  which  all  claims  must  be  filed  against  the  City  Company  as  De- 
cember 10,  1907,  and  against  the  Metropolitan  Company  as  January  15, 
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1908.  It  is  true  that  he  did  this  when  every  one  concerned  understood 
that  no  claims  were  provable  except  those  which  were  ascertained  and 
matured  at  the  date  of  the  receivership,  in  accordance  with  the  New 
York  rule.  By  pure  inadvertence  he  signed  an  order  in  some  of  the 
cases  permitting  claims  to  be  filed  of  a  later  date,  without  inserting  the 
usual  provision  that  they  should  be  filed  nunc  pro  tunc  as  of  the  dates 
already  fixed.  This  he  very  properly  corrected  when  it  was  called  to 
his  attention.  It  is  said  that  in  accordance  with  the  views  we  expressed 
in  the  case  of  the  Express  Company's  appeal,  198  Fed.  735,  117  C.  C. 
A.  503,  he  ought  to  have  fixed  much  later  dates  than  December  10, 1907, 
and  January  15,  1908.  But  he  has  not  been  willing  to  change  these 
dates.  If  his  action  is  a  subject  of  review  by  us,  we  are  not  at  all  will- 
ing to  disturb  it.  No  one  knew  better  than  he  the  necessities  of  this 
very  complicated  and  perplexing  receivership,  throughout  which  he  has 
exhibited  an  anxious  disposition  to  deal  fairly  with  every  interest.  We 
are  entirely  satisfied  to  rest  upon  his  conclusion  in  this  respect. 

The  subsidiary  lessors  of  lines  to  the  Metropolitan  Company  were  in 
a  position  to  re-enter  their  properties  whenever  default  was  made,  but 
did  not  do  so.  They  acquiesced  in  the  operation  of  their  lines  by  the 
receivers  until  the  receivers  returned  them.  The  termination  of  these 
leases  is  therefore  fixed  at  those  dates  respectively.  During  the  period 
of  experimental  operation  the  receivers  operated  these  lines  for  the  ben- 
efit of  the  lessors;  they  being  entitled  to  the  net  profits,  if  any,  and 
obliged  to  bear  the  deficiency,  if  any.  Termination  of  Lease  Proceed- 
ing, 198  Fed.  725. 

I.  Appeal  of  Second  Avenue  Railroad  Company  et  al.  For  opinions 
of  the  special  master  and  the  District  Court,  see  Pennsylvania  Steel  Co. 
v.  N.  Y.  City  Ry.  Co.,  208  Fed.  757. 

This  case  involves  claims  against  both  the  estate  of  the  Metropolitan 
Company  and  the  estate  of  the  City  Company  arising  out  of  the  lease 
of  the  Second  Avenue  line,  dated  January  28,  1898,  to  the  Metropolitan 
Company,  which  was  included  in  the  lease  by  the  Metropolitan  Com- 
pany of  its  property  to  the  City  Company  for  999  years  from  April  1, 
1902.  The  Second  Avenue  Company  had  made  a  mortgage  dated  Jan- 
uary 20,  1898,  to  secure  an  intended  issue  of  bonds  in  the  sum  of  $7,- 
000,000  to  take  up  certain  outstanding  bonds  and  for  electrification  of 
the  line.  The  receivers  never  adopted  this  lease,  but  returned  the  prem- 
ises to  the  Second  Avenue  Company  November  12,  1908,  at  which  time 
the  lease  terminated. 

The  District  Court  made  an  order  February  1,  1910,  allowing  the 
Second  Avenue  Company,  the  Guaranty  Trust  Company,  trustee  of  the 
$7,000,000  mortgage,  and  the  receiver  who  had  been  appointed  by  the 
state  court  in  an  action  to  foreclose  that  mortgage,  to  fil.e  their  claims 
against  the  Metropolitan  Company  and  the  City  Company  on  or  before 
March  1,  1910,  which  he  subsequently  amended,  so  as  to  make  them 
filed  nunc  pro  tunc  as  of  December  10,  1907,  against  the  city  estate  and 
January  15,  1908,  against  the  Metropolitan  estate.  When  we  decided 
the  Second  Avenue  bondholders'  appeal,  198  Fed.  747,  this  amendment 
had  not  been  made. 

[  1  ]  The  court  below  held  that  the  Metropolitan  estate  was  entitled 
to  set  off  advances  of  $740,836.21  for  the  improvements  for  which  it 
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was  authorized  to  call  upon  the  Second  Avenue  Company  to  issue 
bonds  subsequent  to  the  $7,000,000  First  Consolidated  bonds.  This  was 
on  the  theory  that  the  Metropolitan  Company  did  not  assume  pa)rment 
of  bonds  to  be  issued  at  its  request  by  the  Second  Avenue  Company 
and  secured  on  its  property  for  the  purpose  of  raising  money  to  pay 
for  permanent  improvements.  We  cannot  agree  to  this.  The  question 
depends  of  course  upon  the  construction  of  the  language  used  in  the 
lease  as  follows : 

"Whereas,  the  party  of  the  first  part  heretofore  obtained  the  approval  of 
the  State  Board  of  Railroad  Ck)mmlssloners  to  a  change  of  motive  power  on 
parts  of  said  railroad  from  horse  power  to  electric  power,  which  change  has 
been  consented  to  by  the  owners  of  more  than  one-half  of  the  property  bounded 
on  that  portion  of  the  railroad  on  which  said  change  of  motive  power  Is  pro- 
posed, and  has  entered  Into  contracts  for  the  reconstruction  of  Its  roadbed^ 
rendered  necessary  by  such  change,  and  has  incurred  large  debts  and  liabili- 
ties therefor,  and  Is  now  largely  indebted  to  the  party  of  the  second  part  for 
money  paid  upon  such  contracts,  or  advanced  for  the  purpose  of  making  such 
construction;  and  whereas,  for  the  purpose  of  paying  or  refunding  prior 
bonded  Indebtedness  and  for  the  additional  purpose  of  paying  the  debts  in- 
curred in  such  reconstruction,  and  for  carrying  out  the  contracts  entered  Into 
for  the  building,  finishing  and  operating  of  the  said  electric  lines  of  railroad, 
and  providing  equipment  therefor,  and  for  other  lawful  purposes  of  the  cor- 
poration, the  party  of  the  first  part  has  heretofore  determined  to  Issue  and 
dispose  of  its  bonds  to  the  amount  of  seven  millions  of  dollars,  and  to  secure 
the  payment  thereof  by  a  mortgage  upon  its  said  railroad,  and  all  its  real 
estate,  property,  right  and  franchises  of  every  kind  and  description;  and 
whereas,  the  party  of  the  first  part  with  the  consent  of  more  than  two-thirds 
of  its  stockholders,  has  heretofore  executed  and  delivered  to  the  Guaranty 
Trust  Company  of  New  York  a  mortgage  as  aforesaid  to  secure  the  payment 
of  its  said  bonds  to  the  amounts  aforesaid ;  and  whereas,  none  of  said  bonds 
have  been  Issued  or  disposed  of,  but  are  all  as  yet  to  be  Issued  and  disposed 
of  for  the  purposes  aforesaid: 

"It  is  further  agreed  that  the  party  of  the  first  part  will  forthwith,  In  ac- 
cordance with  the  terms  and  conditions  of  said  mortgage,  issue  and  dispose 
of  Its  said  bonds  to  an  amount  sufficient  to  pay  and  discharge  aU  Its  debts 
and  obligations  and  contracts  heretofore  Incurred  In  the  reconstruction  of  its 
road  and  roadbed  made  necessary  by  the  change  in  its  motive  power,  and  wlU 
from  the  proceeds  of  such  bonds  pay  and  discharge  all  such  debts,  obligations 
and  contracts,  Including  the  debt  now  due  or  hereafter  to  grow  due  for  such 
purposes,  to  the  party  of  the  second  part 

"And  that  it  will  hereafter  at  the  demand  and  upon  the  request  of  the  party 
of  the  second  part  issue  and  dispose  of  or  cause  to  be  Issued  and  disposed  of 
by  the  trustee  named  In  said  mortgage,  and  the  proceeds  paid  over  to  the 
party  of  the  second  part,  sufficient  of  Its  bonds  to  supply  suitable  cars,  rolling 
stock,  equipment  and  motive  power  to  Its  said  railroad  to  enable  the  party  of 
the  second  part  to  operate  the  raUroad  hereby  leased  and  demised  by  the  un- 
derground system  of  electricity  or  by  any  other  motive  power,  and  to  repay 
any  expenditures  made  by  the  party  of  the  second  part  in  Improving  the  leased 
property  or  In  erecting,  changing  or  reconstructing  any  building  or  buildings 
thereon,  and  whenever  the  party  of  the  second  part  shaU  desire  and  deter- 
mine to  change  the  motive  power  upon  parts  or  portions  of  the  said  railroad 
upon  which  changes  have  not  heretofore  been  authorized  or  proposed,  that 
the  party  of  the  first  part  will  issue  and  dispose  of  and  pay  over  the  proceeds 
thereof  to  the  party  of  the  second  part,  or  deliver  to  the  party  of  the  second 
part,  or  cause  the  trustee  named  in  said  mortgage  to  sell  and  dispose  of  and 
pay  over  the  proceeds  thereof  to  the  party  of  the  second  part  or  deliver  to  the 
party  of  the  second  part  the  balance  of  Its  said  bonds  secured  to  be  paid  by 
the  mortgage  aforesaid,  or  so  much  thereof  as  Is  or  will  be  necessary  for  a 
change  of  motive  power  and  a  reconstruction  of  its  road  and  roadbed  made 
necessary  thereby,  and  to  supply  the  necessary  ears,  rolling  stock,  equipment 


Digitized  by 


Google 


PENNSYLVANIA  STEEL  CO.  V.  NEW   YORK  CITY   RY.  CO.  525 

and  motive  power  thereof  to  enable  the  party  of  the  second  part  to  operate 
said  road  as  reconstructed. 

"Whenever  it  shall  be  deemed  by  the  party  of  the  second  part  expedient  to 
extend  the  line  or  lines  of  the  railroad  hereby  demised  or  to  acquire  additional 
real  estate  or  construct  additional  buildings  for  the  operation  of  said  rail- 
road, or  to  change  the  motive  power  upon  said  railroad,  then  upon  the  request 
of  the  party  of  the  second  part  the  party  of  the  first  part  shall  authorize, 
execute  and  deliver  to  the  party  of  the  second  part  the  negotiable  bonds  of  the 
party  of  the  first  part  in  the  usual  form  for  the  amounts,  the  expenditure  of 
which  shall  be  required  for  such  extension,  acquisition,  construction  or  change, 
and  upon  the  lllce  request  of  the  party  of  the  second  part,  shall  secure  such 
bonds  by  a  mortgage  or  mortgages  upon  all  its  property  and  franchises,  but 
such  bonds  when  issued  shall  be  applied  solely  to  betterments  for  which  the 
same  are  Issued. 

**This  lease  is  made  subject  to  all  debts  and  liabilities  of  the  party  of  the 
first  part,  except  debts  due  or  liabilities  incurred  to  the  party  of  the  second 
part,  and  such  debts  and  liabilities,  except  as  aforesaid,  and  subject  to  the 
provisions  and  conditions  of  this  lease,  are  hereby  assumed  and  are  to  be  paid 
by  the  party  of  the  second  part  as  a  part  of  the  consideration  hereof,  and  all 
bonds  that  shall  be  issued  by  the  party  of  the  first  part  under  the  mortgage 
to  the  Guaranty  Trust  Company  hereinbefore  referred  to,  when  issued  or  dis- 
posed of  as  hereinbefore  provided,  or  as  provided  In  said  mortgage  or  in  this 
lease,  shall  be  included  among  the  obligations  which  the  party  of  the  second 
part  assumes  and  agrees  to  pay  under  the  provisions  of  this  lease.** 

The  court  below  thought  that  the  assumption  by  the  lessee  of  all 
debts  of  the  lessor  (except  those  due  to  itself)  applied  only  to  existing 
debts,  merely  because  the  lease  went  on  to  provide  expressly  that  the 
$7,000,000  First  Consolidated  Mortgage  bonds  were  to  be  included. 
We  think,  however,  that  the  assumption  of  all  debts  and  liabilities  (ex- 
cept those  to  the  lessee),  made  after  the  enumeration  of  debts  both  ex- 
isting and  future,  included  the  future  debts.  If  not,  there  being  no 
other  provision  on  the  subject,  the  lessor  would  be  liable,  not  only  for 
the  principal  of  the  bonds  when  due,  but  for  the.interest  in  the  mean- 
time. It  is  out  of  the  question  that  the  parties  intended  the  lessor  to 
pay  interest  for,  say,  999  years.  The  fact  that  the  lessee  always  did 
pay  it  until  default  shows  this,  as  does  also  the  provision  elsewhere  in 
the  lease  that  any  lien  created  on  the  premises  by  a  mortgage  to  secure 
such  bonds  should  be  subsequent  to  the  payment  of  the  stipulated  rent, 
which  would  be  quite  useless  if  the  Second  Avenue  Company  were  in- 
tended to  pay  the  interest. 

It  is  said  that  this  court  in  Farmers'  Loan  &  Trust  Co.  v.  Central 
Park  North  &  East  River  R.  R.  Co.,  193  Fed.  963,  113  C.  C.  A.  591, 
and  Second  Avenue  Bondholders'  Appeal,  198  Fed.  750,  117  C.  C.  A. 
560,  has  held  that  such  an  assumption  clause  amounts  only  to  a  guar- 
anty that  the  mortgaged  premises  shall  pay  the  debt,  and,  this  having 
been  paid,  there  is  no  further  liability  on  the  Metropolitan  Company. 
But  these  were  not  controversies  between  the  lessor  and  the  lessee. 
Both  claims  were  by  bondholders  and  the  former  was  a  foreclosure 
suit  in  which  the  bondholders  were  looking  to  the  land.  The  opinion 
of  the  court  in  that  case  expressly  reserved  the  question  of  the  ultimate 
liability  for  the  debt  of  the  lessee  between  lessor  and  lessee,  saying: 

**Thls  case  does  not  require  decision  of  the  question  whether  the  lease  of 
1S92  imposed  upon  the  Metropolitan  Company  the  obligation  of  ultimately  pay- 
ing, not  only  the  current  Indebtedness,  but  the  already  existing  funded  debt 
of  the  Central  Park  Company." 
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The  concurring  opinion  was  to  the  effect  that  between  the  Second 
Avenue  Company  and  the  Metropolitan  estate  the  latter  is  the  prin- 
cipal debtor.  If  bonds  were  to  be  issued  for  these  advances  they  would 
have  to  be  presently  payable  in  view  of  the  insolvency  of  the  Second 
Avenue  Railroad,  and  the  Metropolitan  Company  would  be  liable  to 
pay  them.  Therefore  we  think  it  was  not  entitled  to  use  this  advance 
as  a  set-off  against  the  Second  Avenue  Company's  claim.  For  the  prin- 
cipal of  the  indebtedness  of  the  First  Consolidated  bonds,  $7,000,000, 
and  future  interest,  however,  there  can  be  no  claim,  because  it  was  a 
contingent  liability  both  on  December  10,  1907,  and  January  15,  1908, 
there  having  been  no  foreclosure,  and  also  because  the  parties  ex- 
pressed the  liability  of  the  Metropolitan  Company,  whatever  it  was,  in 
the  form  of  a  guaranty  printed  on  each  bond  taking  effect  in  1948,  198 
Fed.  751,  117C.  C.  A.  560. 

[2]  The  District  Court  held  that  the  Metropolitan  City  lease  did  not 
amount  to  an  assignment  of  the  Second  Avenue  lease  to  the  City  Com- 
pany. We  think  it  did.  The  charter  of  the  Second  Avenue  Company 
had  less  than  100  years  to  run  when  the  lease  was  made  to  the  Met- 
ropolitan Company.  Although  the  lease  did  provide  that  it  was  to  con- 
tinue during  all  extensions  of  the  charter  and  at  the  time  the  lease  was 
made  the  law  permitted  extensions  in  perpetuity,  no  one  can  say  that 
the  charter  will  be  extended  beyond  999  years,  the  term  of  the  lease  to 
the  City  Company.  It  is  quite  uncertain  whether  there  will  be  any  re- 
version in  the  Metropolitan  Company.  We  think  that  the  City  Com- 
pany is  to  be  regarded  as  assignee  of  the  lease  of  the  Second  Avenue 
Company  and  as  such  liable  by  virtue  of  privity  of  estate  for  any  dam- 
ages proved,  resulting  from  the  failure  to  keep  the  road  and  equipment 
in  repair,  as  well  as  to  pay  taxes  and  assessments  from  April  1,  1902,  to 
October  1,  1907,  when  the  Metropolitan  City  lease  terminated.  The 
Metropolitan  estate  remains  liable  on  the  company's  covenants  notwith- 
standing the  assignment,  but  between  the  two  estates  the  city  estate  is 
primarily  liable.  The  decree  of  the  court  below  is  to  be  modified  in  ac- 
cordance with  this  opinion. 

II.  Claim  of  the  Central  Park,  North  and  East  River  Railroad  Com- 
pany. For  the  opinions  of  the  special  master  and  the  District  Court, 
see  208  Fed.  17T. 

The  receivers  returned  this  line  to  the  claimant  August  6,  1908,  at 
which  date  the  lease  terminated.  The  District  Court  allowed  the  claim 
to  be  filed  on  or  before  March  1,  1910,  nunc  pro  tunc  as  of  December 
10,  1907,  against  the  city  estate  and  as  of  January  15,  1908,  against  the 
Metropolitan  estate. 

[3,4]  The  Metropolitan  Company  expressly  assumed  the  payment 
of  the  claimant's  issue  of  $1,200,000  of  bonds  which  fell  due  Decem- 
ber 1,  1902,  and,  not  having  been  extended,  became,  as  between  lessor 
and  lessee,  a  matured  obligation  provable  January  15,  1908,  within  our 
decision  in  the  claim  of  the  Aletropolitan  Express  Company,  198  Fed. 
735,  117  C.  C.  A.  503.  We  think  this  claim  should  have  been  allowed 
against  its  estate.  The  set-off  of  $861,792.37  expended  by  the  Metro- 
politan Company  in  electrification  should  not  be  allowed,  because  it  had 
expressly  assumed  the  payment  of  the  claimant's  bonds  if  issued  to  pay 
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therefor.  This  is  in  accordance  with  our  holding  in  the  claim  of  the 
Second  Avenue  Railroad  Company. 

For  the  reasons  stated  in  that  case  we  think  that  the  City  Company 
was  the  assignee  of  this  lease,  and  is,  because  of  privity  of  estate,  liable 
for  failure  to  keep  the  road  and  equipment  in  repair  and  to  pay  all 
taxes  and  assessments  between  April  1,  1902,  and  October  1,  1907.  As 
modified  in  these  respects  the  order  is  affirmed. 

III.  Claim  of  the  Metropolitan  Express  Company.  For  opinions  of 
the  Special  Master  and  the  District  Court,  see  208  Fed.  747. 

[5]  March  4,  1901,  the  Metropolitan  Street  Railway  Company  en- 
tered into  a  contract  with  the  Metropolitan  Express  Company,  where- 
by it  gave  the  latter  the  exclusive  right  of  doing  express  business  over 
its  system  for  20  years,  and  agreed  to  supply  and  operate  the  cars  for 
that  purpose  in  consideration  of  20  per  cent,  of  the  gross  earnings  of  the 
business.  Ihe  contract  provided  that  it  should  "bind  the  successors, 
assigns,  lessees  and  transferees  of  the  parties  respectively."  The  evi- 
dent intention  of  the  parties  was  to  authorize  the  Railway  Company  to 
lease  its  system  together  with  the  contract,  and  the  Express  Company 
to  assign  the  contract  without  prejudice  to  its  provisions,  and  so  that 
the  lessee  and  the  assignee  should  be  bound  as  were  the  original  par- 
ties. February  14,  1902,  the  Metropolitan  Street  Railway  Company 
did  lease  its  system  to  the  New  York  City  Railway  Company.  July  15, 
1904,  the  Metropolitan  Express  Company  assigned  the  contract  to  the 
American  Express  Company  in  consideration  of  an  annual  payment  of 
$10,000  in  equal  quarterly  installments  on  the  15th  days  of  October, 
January,  April,  and  July,  with  the  stipulation,  among  others : 

"It  Is  further  expressly  understood  and  agreed  that  if  at  any  time  during 
the  term  hereby  demised,  the  party  of  the  second  part,  its  successors  or  as- 
signs, in  the  operation  of  the  business  and  property  hereby  transferred,  shall 
from  any  cause  other  than  its  own  negligence  or  its  own  default  in  observing 
the  conditions  of  said  contract  with  said  Metropolitan  Street  RaUway  Com- 
pany, be  excluded  from  the  full  use  and  enjoyment  of  the  trackage  rights  ana 
other  benefits  and  advantages  provided  for  in  said  contract,  then  and  in  such 
event,  at  the  option  of  the  said  party  of  the  second  part,  its  successors  or  as- 
signs, the  term  hereby  demised  shall  cease  and  determine,  and  the  party  of  the 
second  part  shall  in  such  event  and  upon  the  exercise  of  such  option,  be  re- 
lieved and  discharged  from  all  further  liabiUty,  claims  or  demands  here- 
under." 

It  assigned  at  the  same  time  similar  contracts  which  had  been  en- 
tered into*  with  it  by  four  independent  lines  which  were  controlled  by 
the  Metropolitan  Street  Railway  Company  and  composed  a  part  of  the 
Metropolitan  system.  Under  these  contracts  the  car  equipment  was  to 
be  furnished  by  the  Metropolitan  Street  Railway  Company.  The  Rail- 
way Company  obtained  these  contracts  to  be  executed  by  means  of  its 
stock  control  of  the  four  companies.  The  New  York  City  Railway 
Company  and  the  American  Express  Company  continued  to  carry  out 
the  contract  until  September  24,  1907,  when  both  the  City  Railway 
Company  and  the  Metropolitan  Street  Railway  Company  became  in- 
solvent and  unable  to  perform  it  further.  The  receivers  continued  to 
carry  it  out,  but  on  February  28,  1908,  notified  the  American  Express 
Company  that  they  considered  it  unadvisable  to  adopt  the  contract  and 
would  discontinue  operation  of  the  express  cars  on  and  after  March  15. 
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March  1,3, 1908,  the  American  Express  Company,  under  the  option  giv- 
en it  in  the  contract  of  July  15,  1904,  notified  the  Metropolitan  Express 
Company  that,  because  deprived  of  the  "full  use  and  enjoyment  of  the 
trackage  rights  and  other  benefits  and  advantages  provided  for  in  the 
contract,"  on  and  after  March  15th  it  would  treat  the  contract  as  at  an 
end  as  of  that  date. 

These  contracts  are  sometimes  loosely  described  as  leases,  which  they 
were  not,  being  merely  licenses  with  mutual  covenants  without  any 
privity  of  estate  between  the  Express  Company  and  the  Railway  Com- 
pany. 

The  same  claim  having  been  rejected  in  the  court  below  as  a  contin- 
gent demand  was  heretofore  before  us,  and  we  then  sent  it  back  to  per- 
mit the  claimant  to  recover  nominal  damages  and  substantial  damages, 
if  it  could  prove  them.  Pennsylvania  Steel  Co.  v.  New  York  City  Rail- 
way Co.,  198  Fed.  735,  117  C.  C.  A.  503.  The  special  master  reported 
that  the  average  annual  profit  of  the  American  Express  Company  was 
some  $30,000  and  that  the  damage  sustained  by  the  Metropolitan  Ex- 
press Company  was  $10,000  a  year  for  the  balance  of  the  term  or  $129,- 
704.32,  of  which  the  New  York  City  Railway  Company  should  pay 
$192.31,  the  proportion  of  that  sum  for  the  week  between  September 
24  and  October  1,  1907,  when  receivers  of  the  Metropolitan  Street  Rail- 
way Company  were  appointed,  the  balance  to  be  paid  by  the  latter  com- 
pany. He  also  reported  that  the  surviving  contracts  with  the  four  con- 
trolled companies  were  merely  incidental,  and  ceased  to  have  any  sub- 
stantial value  after  the  system  was  disintegrated. 

The  contract  was  for  the  express  privilege  over  the  whole  Metro- 
politan System.  It  passed  to  the  New  York  City  Railway  Company, 
lessee,  and  bound  it  so  long  as  it  remained  lessee.  It  is  quite  incredible 
that  the  parties  intended  to  require  any  one  not  in  control  of  the  system 
to  furnish  the  express  privilege  and  operate  the  cars  over  it  There- 
fore, when  the  City  Company  ceased  to  be  lessee  October  1,  1907,  it 
ceased  to  be  liable  and  the  lessor  to  the  Metropolitan  Express  Company 
continued  to  be  liable  to  it,  the  American  Express  Company,  assignee, 
having  withdrawn.  As  the  receivers  refused  to  adopt  the  contract,  the 
Metropolitan  Street  Railway  Company  became  liable  as  of  October  1, 
1907,  when  it  went  into  the  hands  of  the  receivers,  to  the  Metropolitan 
Express  Company,  because  its  insolvency  disenabled  it  to  perform  the 
contract.  Its  liability  was  for  the  value  of  the  contract  to  the  end  of 
the  term  if  the  Metropolitan  Express  Company  could  prove  it  That 
we  think  was  ascertainable  on  recognized  principles.  Damages  sus- 
tained in  the  shape  of  profits  prevented  would  evidently  be  the  meas- 
ure.   Ihe  District  Court  said : 

'Testimony  was  introduced  tending  to  show  that  for  some  time  before  re- 
ceivership the  latter  company  made  a  profit  out  of  its  operation  of  about 
$30,000  a  year.  There  is  some  criticism  as  to  the  sufficiency  of  this  testimony 
— being  in  part  averages  and  estimates — but  courts  are  usually  Uberal  when 
absolute  accuracy  in  such  matters  is  inherently  impossible.  Upon  this  evi- 
dence the  special  master  has  held  that  the  contract  was  actuaUy  worth  $10^ 
000  a  year  for  the  unexpired  term  of  nearly  13  years.  The  difficulty  with  the 
calculation  lies  in  its  assumption  that  the  $10,000  a  year  which  the  American 
Company  agreed  to  pay  was  wholly  for  this  contract  of  March  4,  1901.  That 
consideration,  however,  was  for  the  assignment  not  only  of  this  but  also  of 
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many  other  contracts  and  leases.  As  to  some  of  these  the  master  has  found 
that  they  were  of  no  substantial  value ;  but  there  are  others  which  were  un- 
doubtedly of  substantial  value.  As  we  have  seen,  the  contract  of  March  4, 
1901,  covered  not  only  lines  owned  by  the  Metropolitan  Railway  Company,  but 
all  'controlled*  lines.  Among  such  lines  controlled  through  stock  ownership 
were  the  Union  Railway,  Forty-Second  Street,  Manhattanvllle  &  St  Nicholas 
Avenue  Railway,  Yonkers  Railroad,  Southern  Boulevard  Railroad,  West- 
chester Electric  Railroad,  and  Tarrytown,  White  Plains  &  Mamaroneck  Rail- 
way. The  contract  of  March  4,  1901,  contained  no  covenant  that  this  control 
of  these  railroads  should  continue  In  the  Metropolitan.  It  may  be  that  while 
such  control  still  existed  the  Metropolitan  might  have  been  compelled  to  se- 
cure from  each  of  the  companies  thus  controlled  a  concession  to  the  express 
company  similar  to  the  one  It  had  Itself  given ;  but  If  It  parted  with  the  con- 
trol of  either  of  them  It  would  be  powerless  to  obtain  such  concession  for  the 
express  company.  To  that  extent  the  value  of  the  original  contract  would 
shrink  and,  there  being  no  covenant  for  a  continuance  of  control,  the  express 
company  could  maintain  no  claim  for  damages  for  such  shrinkage.  Whether 
or  not  the  American  Company  would  have  agreed  to  pay  $10,000  or  $10  a 
year  for  the  original  contract  does  not  appear.  Before  It  took  Its  assignments 
the  weak  point  In  that  contract  was  covered ;  the  controlled  companies  enu- 
merated above  had  each  of  them  made  an  Independent  contract  with  the  Met- 
ropolitan Express  Company  similar  In  Its  terms  to  the  contract  of  1901. 
Thereafter  the  holder  of  all  these  contracts  was  secured  In  the  use,  for  ex- 
press purposes  for  the  period  named,  of  all  the  lines  which  the  Metropolitan 
owned  or  controlled  when  the  first  contract  was  made.  All  these  later  con- 
tracts were  Included  with  the  original  one  In  the  assignment  to  the  American 
Company.  The  master  has  not  found  that  these  were  'of  no  substantial  value' ; 
that  they  were,  some  of  them  at  least,  of  substantial  value  must  be  apparent 
to  any  one  who  Is  familiar  with  the  Intricacies  of  the  street  railway  system 
In  Manhattan  and  the  Bronx.  There  was  no  apportionment  of  the  $10,000 
among  the  several  parcels  covered  by  the  assignment,  and  there  Is  nothing  In 
proof  by  which  such  apportionment  could  possibly  be  made.  It  seems  to  me, 
therefore.  Impossible  to  determine  what  sum  of  money  would  fairly  represent 
the  damages  resulting  from  the  breach  of  this  contract,  which  stipulated  for 
no  continuance  of  control  For  the  breaches  of  their  several  contracts  the 
roads  formerly  controlled  by  the  Metropolitan  may  or  may  not  be  responsible, 
but  the  finding  of  substantial  damages  against  the  last-named  road  Is  not  con- 
firmed." 

We  think  the  District  Court  erred  in  treating  the  contract  between 
the  Metropolitan  Express  Company  and  the  American  Express  Com- 
pany as  the  sole  measure  of  the  value  of  the  contract  between  the  Met- 
ropolitan Street  Railway  Company  and  the  Metropolitan  Express  Com- 
pany. If  this  be  so,  it  might  well  result  that  the  Metropolitan  Express 
Company  could  not  prove  against  the  Metropolitan  Street  Railway 
Company  the  actual  amount  of  damages  that  it  sustained  because  there 
is  no  way  of  apportioning  the  annual  payment  of  $10,000  between  busi- 
ness over  the  lost  lines  and  business  over  the  four  controlled  lines  which 
survive.  But  the  contract  with  the  American  Express  Company,  though 
evidence  of  value,  was  not  the  only  measure.  In  view  of  the  fact  that 
it  made,  excluding  this  payment  of  $10,000,  some  $40,000  a  year,  the 
master  was  well  justified  in  finding  that  the  value  of  the  contract  was  at 
least  $10,000  a  year.  There  is  nothing  to  indicate  that  the  license,  if 
properly  exercised  by  the  licensee,  would  not  have  continued  to  be  very 
valuable.  We  think  there  is  every  reason  to  infer  exactly  the  contrary. 
There  can  in  the  nature  of  things  be  no  absolute  proof  as  to  damages 
in  the  way  of  future  profits.  Even  if  the  contracts  with  the  four  con- 
trolled companies  which  survive  have  some  value,  as  the  District  Court 
132  C.C.A.— 34 
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holds,  that  circumstance  is  no  defense  to  the  Metropolitan  Company. 
The  contract  was  for  the  whole  system,  and  when  the  Metropolitan 
line  dropped  out  the  whole  purpose  of  the  contract  was  frustrated  by 
its  default. 

It  is  suggested  as  a  reason  why  the  contract  might  not  continue  to 
be  profitable,  that  the  right  of  the  Ninth  Avenue  line  to  do  express  busi- 
ness is  doubtful  and  that  certain  spurs  between  the  tracks  and  express 
stations  owned  by  the  Express  Company  had  been  constructed  without 
proper  authority  and  might  be  removed.  We  are  satisfied  with  the  spe- 
cial master's  disposition  of  these  objections.  The  decree  is  reversed, 
and  the  court  below  directed  to  dismiss  the  claim  as  to  the  New  York 
City  Railway  Company  and  to  enter  a  decree  in  favor  of  the  claimant 
for  the  sum  of  $129,704.32  against  the  Metropolitan  Street  Railway 
Company. 

IV.  Claim  of  Various  Creditors  for  Preference,  Called  the  Prefer- 
ence Proceeding.  For  opinions  of  the  special  master  and  the  Dis- 
trict Court,  see  208  Fed.  168. 

This  cause  raises  questions  as  to  how  the  estates  of  the  Metropolitan 
Street  Railway  Company  and  the  New  York  City  Railway  Company 
shall  be  distributed  among  creditors.  Claims  of  preference  in  the  as- 
sets over  general  creditors  are  made  on  behalf  of :  (1)  Supply  creditors 
of  the  City  Company;  (2)  tort  creditors  of  the  City  Company;  (3) 
claims  of  the  Metropolitan  Company  as  lessor  of  the  City  Company 
and  of  various  companies  as  lessors  of  the  Metropolitan  Company  for 
breach  of  leases ;  (4)  claims  of  the  city  of  New  York  for  paving. 

Four  supply  claims  have  been  selected  as  types  of  all  the  supply 
creditors  who  claim  a  preference,  as  follows :  (a)  Hugh  Thomas,  for 
sand  used  to  facilitate  the  starting  and  stopping  of  the  cars ;  (b)  Smith 
Company  of  New  York  for  globes,  burners,  and  wicks  used  in  the  op- 
eration of  horse  cars  and  upon  trackwork. ,  (c)  Haggerty  Company, 
for  lubricants  and  dynamo  oil  used  in  the  operation  of  cars  and  of 
power  houses;  (d)  Berwind  White  Coal  Company,  for  coal  used  in 
operation  of  power  houses. 

None  of  the  preference  claimants  asserts  an  actual  lien  on  anything. 
The  diligence  of  counsel  has  referred  us  to  a  multitude  of  decisions^ 
which  show  that  the  courts  have  differed  greatly:  (a)  As  to  what 
claims  accruing  against  a  railroad  corporation  shortly  before  a  receiv- 
ership should  be  allowed  a  preference;  (b)  upon  what  grounds  the 
preference  should  be  allowed ;  (c)  out  of  what  property  the  preference 
should  be  paid.  The  most  striking  example  of  the  uncertainty  which 
surrounds  the  whole  subject  is  the  last  utterance  of  the  Supreme  Court 
in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25  Sup.  Ct.  415, 
49  L.  Ed.  717,  the  majority  of  the  court  holding  that  one  who  supplied 
a  railroad  company  with  ties  immediately  before  a  receivership  which 
the  receiver  used  to  replace  rotten  ties,  and  which  were  admitted  to  be 
necessary  to  maintain  the  railroad  as  a  going  concern,  was  not,  in  the 
absence  of  any  diversion  of  income,  entitled  to  be  paid  out  of  the  cor- 
pus of  the  property  to  the  prejudice  of  the  mortgagee,  while  three  jus- 
tices, dissenting,  held  that  he  was. 

It  is  to  be  noted  that  in  all  the  cases  on  the  subject  the  contest  w^as 
between  preferred  claimants  and  mortgagees;    there  being  no  other 
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property  than  the  corpus  of  the  estate  out  of  which  any  preference 
could  be  made  good.  In  the  present  case,  however,  the  City  Company 
has  a  large  amount  of  assets  not  covered  by  mortgages  or  any  other  Hen. 

[B,  7]  Judge  Lacombe  allowed  the  preference  claimed  by  the  four 
typical  supply  creditors  on  the  ground  of  public  policy,  viz.,  that  those 
who  furnish  supplies  necessary  for  the  daily  maintenance  of  a  railroad 
as  a  going  concern  are  entitled  to  be  first  paid  out  of  the  company's 
unmortgaged  assets.  What  are  such  supplies  it  is,  of  course,  for  the 
court  to  determine.  He  recognized  it  as  a  condition  that  the  creditors 
shall  not  have  relied  merely  on  the  personal  credit  of  the  company. 
They  must  be  of  such  a  quantity  and  to  be  paid  for  at  such  times  as 
to  indicate  that  they  are  necessary  for  current  operations  and  are  to  be 
met  out  of  current  earnings.  Direct  evidence  as  to  the  latter  condition 
is  not  necessary.  The  court  may  draw  the  inference  that  this  was  the 
expectation  of  the  parties  from  the  circumstances  attending  the  trans- 
action, Virginia  &  Alabama  Coal  Co.  v.  Central  Railroad  Co.,  170  U. 
S.  355,  18  Sup.  Ct.  657,  42  L.  Ed.  1068;  Southern  Railway  Co.  v. 
Carnegie  Steel  Co.,  176  U.  S.  257,  20  Sup.  Ct.  347,  44  L.  Ed.  458.  We 
think  he  was  quite  justified  in  holding  that  the  four  type  claims  in  this 
case  were  of  such  a  character  and  were  furnished  to  the  Railway  Com- 
pany with  such  an  expectation  for  use  upon  its  system,  which  included 
some  independent,  but  controlled,  lines.  If  the  preference  is  properly 
rested  on  public  policy  we  do  not  see  how  it  can  be  restricted  to  cur- 
rent earnings.  Such  claimants  should  be  preferred  over  all  general 
creditors,  and  if  current  earnings  are  not  sufficient  to  secure  the  pref- 
erence it  should  be  extended  to  the  company's  unmortgaged  assets. 
The  current  debt  fund  so  often  mentioned  in  the  cases  is  spoken  of  in 
connection  with  the  company's  mortgaged  property  and  to  justify 
displacement  of  the  mortgage  lien  upon  the  corpus  of  the  estate  to  the 
extent  that  the  current  earnings  have  been  diverted  to  the  advantage  of 
the  mortgagee.  Where,  as  in  this  case,  there  are  unmortgaged  assets 
of  the  company,  they  should  be  resorted  to  first. 

[B]  The  allowance  of  interest  on  these  claims,  after  the  appointment 
of  receivers  was  refused  on  the  ground  that  the  delay  thereafter  was 
that  of  the  court,  for  which  neither  the  debtor  nor  the  other  creditors 
of  the  debtor  should  suffer.  In  Thomas  v.  Railroad  Co.,  149  U.  S. 
95,  13  Sup.  Ct.  824,  37  L.  Ed.  663,  this  was  said  to  be  the  general 
rule.  In  that  case  interest  on  a  debt  incurred  during  the  receivership 
was  refused  as  against  the  mortgagee  out  of  the  corpus  of  the  estate. 
On  the  other  hand,  in  Southern  Railway  Co.  v.  Carnegie  Steel  Co., 
176  U.  S.  257,  20  Sup.  Ct.  347,  44  L.  Ed.  458,  the  court,  without  say- 
ing anything  on  the  subject  in  the  opinion,  did  allow  interest  as  against 
the  mortgagee  on  the  ground  of  a  diversion  of  income.  The  point  was 
raised  in  argument  and  was  decided.  We  presume  that  the  court  did 
not  intend  to  overrule  its  prior  decision  in  Thomas  v.  Railroad  Co., 
but  found  the  particular  case  not  to  be  within  the  general  rule  there 
laid  down.  As  between  creditors  of  the  same  class  there  would  be  no 
use  in  allowing  interest  out  of  a  fund  insufficient  to  pay  all.  In  this 
case,  however,  the  supply  creditors  are  preferred  and  the  fund  is  suf- 
ficient to  pay  them  in  full,  with  interest,  and  leave  a  balance  over  for 
general  creditors.    We  are  disposed  to  think  that  the  ground  on  which 
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interest  was  allowed  in  the  Southern  Railway  Case  was  that  the  mort- 
gagee, having  enjoyed  the  use  of  the  diverted  income,  should  restore 
it  with  interest.  The  opinion  lately  handed  down  by  the  Supreme 
Court  in  American  Iron  &  Steel  Manufacturing  Co.  v.  Seaboard  Air 
Line  Railway,  233  U.  S.  261,  34  Sup.  Ct  502,  58  L.  Ed.  949,  sets  the 
question  at  rest.    Lamar,  J.,  said : 

*'In  the  discussion  as  to  the  answer  which  should  be  given  that  question, 
the  Railway  Company  insists  that,  whether  treated  as  part  of  the  debt  or  al- 
lowed as  damages,  interest  can  only  be  charged  against  the  railway  because 
of  delay  due  to  its  own  fault,  while  here  the  failure  to  pay  was  due  to  the 
act  of  the  law  in  taking  its  property  into  custody  and  operating  the  same  by 
receivers  in  order  to  prevent  the  disruption  of  a  great  public  utility.  And 
it  is  true,  as  held  in  Tredeger  Co.  v.  Seaboard  Ry.,  183  Fed.  290  [105  C.  C.  A. 
501],  that  as  a  general  rule,  after  property  of  an  Insolvent  Is  in  custodia  legis, 
interest  thereafter  accruing  is  not  aUowed  on  debts  payable  out  of  the  fund 
realized  by  a  sale  of  the  property.  But  that  is  not  because  the  claims  had 
lost  their  interest-bearing  quality  during  that  period,  but  is  a  necessary  and 
enforced  rule  of  distribution,  due  to  the  fact  that  in  case  of  receiverships  the 
assets  are  generally  insufficient  to  pay  debts  In  fuU.  If  aU  claims  were  of 
equal  dignity  and  all  bore  the  same  rate  of  interest,  from  the  date  of  the  re- 
ceivership to  the  date  of  final  distribution.  It  would  be  immaterial  whether 
the  dividend  was  calculated  on  the  basis  of  the  principal  alone  or  of  principal 
and  interest  combined.  But  some  of  the  debts  might  carry  a  high  rate  and 
some  a  low  rate,  and  hence  inequality  would  result  in  the  payment  of  inter- 
est which  accrued  during  the  delay  incident  to  coUecting  and  distributing  the 
funds.  As  this  delay  was  the  act  of  the  law,  no  one  should  thereby  gain  an 
advantage  or  suffer  a  loss.  For  that  and  like  reasons,  in  case  funds  are  not 
sufficient  to  pay  claims  of  equal  dignity,  the  distribution  is  made  only  on  the 
basis  of  the  principal  of  the  debt  But  that  rule  did  not  prevent  the  running 
of  interest  during  the  receivership ;  and  if  as  a  result  of  good  fortune  or  good 
management,  the  estate  proved  sufficient  to  discharge  the  claims  in  fuU,  in- 
terest as  weU  as  principal  should  be  paid.  Even  in  bankruptcy,  and  in  the 
face  of  the  argument  that  the  debtor's  liability  on  the  debt  and  its  incidents 
terminated  at  the  date  of  adjudication  and  as  a  fixed  UabiUty  was  trans- 
ferred to  the  fund,  it  has  been  held,  in  the  rare  instances  where  the  assets  ul- 
timately proved  sufficient  for  the  purpose,  that  creditors  were  entitled  to  in- 
terest accruing  after  adjudication.  2  Blackstone's  Comm.  488;  of.  Johnson 
v.  Norrls,  190  Fed.  460  (5)  [111  O.  O.  A.  291]. 

**The  principle  is  not  Umited  to  cases  of  technical  bankruptcy,  where  the 
assets  ultimately  prove  sufficient  to  pay  aU  debts  in  full,  but  principal  as  well 
as  interest,  accruing  during  a  receivership,  is  paid  on  debts  of  the  highest  dig- 
nity, even  though  what  remains  is  not  sufficient  to  pay  claims  of  a  lower  rank 
in  full.  Central  Co.  v.  Condon,  67  Fed.  84  [14  O.  a  A.  314] ;  Richmond  etc., 
Co.  V.  Richmond  R.  Co.,  68  Fed.  116  [15  C.  C.  A.  289,  34  L.  R.  A.  625] ;  First 
National  Bank  v.  Bwing,  103  Fed.  190  [43  C.  C.  A.  150]." 

As  the  preferred  creditors  of  the  City  Company  will  be  paid  in  full 
out  of  the  assets  of  that  company,  there  is  no  occasion  to  inquire 
whether  they  might  have,  under  any  circumstances,  a  right  against  the 
estate  of  the  Metropolitan  Company. 

[9]  Creditors  who  have  recovered  damages  against  the  CSty  Com- 
pany for  injuries  or  death  resulting  from  negligence  in  operation  of 
the  road  do  not,  in  our  opinion,  fall  within  the  foregoing  principle 
on  which  a  preference  has  been  allowed  to  supply  creditors.  Such 
claims  may  be  included  in  operating  expenses  for  the  purpose  of  ascer- 
taining net  income  for  dividend  purposes  or  for  determining  the 
amount  of  the  special  franchise  tax,  but  the  claimants  in  no  way  con- 
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tributed  to  the  maintenance  of  the  railroad  as  a  going  concern.  On 
the  contrary,  their  claims  increased  the  difficulties  of  doing  so. 

Similarly  claims  for  rent  are  not  entitled  to  any  preference.  They 
were  clearly  founded  on  the  personal  credit  of  the  company  long  be- 
fore insolvency,  to  be  enforced  by  the  right  of  re-entry,  should  such 
necessity  arise. 

The  claim  of  the  city  of  New  York  for  paving  is  an  involuntary  lia- 
bility of  the  City  Company  for  general  preservation  and  not  for  daily 
maintenance.    We  do  not  think  it  entitled  to  any  preference. 

[10]  The  only  inquiry  left  is  that  of  the  right  of  the  Metropolitan 
Company  to  share  equally  with  the  general  creditors.  The  law  of  the 
state  of  New  York  permitted  the  Metropolitan  Company  to  lease  its 
property  to  the  City  Company.  The  instrument  was  valid.  If  the 
Metropolitan  Company  subsequently  controlled  the  City  Company  and 
caused  it  to  apply  its  earnings  to  pay  dividend  rentals  to  the  Metro- 
politan Company's  stockholders,  such  payment,  even  if  preferential, 
was  entirely  lawful  as  a  payment  of  a  bona  fide  indebtedness.  Both 
companies  are  now  insolvent,  and  if  upon  any  principle  of  equity  they 
could  be  treated  as  one  corporation,  then  the  most  that  could  possibly 
be  said  would  be  that  the  general  creditors  of  each  should  share  equally 
in  the  assets  of  both.  Nothing  will  ever  reach  the  stockholders  of  the 
Metropolitan  Company,  who  are  said  to  have  received  preferential 
payments,  and  it  would  be,  in  our  opinion,  highly  inequitable  to  post- 
pone the  claims  of  its  bona  fide  creditors  to  those  of  the  creditors  of 
the  City  Company. 

In  view  of  the  foregoing,  other  questions  passed  upon  by  the  special 
master  and  affirmed  pro  forma  by  the  District  Court  need  not  be  con- 
sidered. 

The  decree,  modified  as  to  interest  on  the  preferred  claims,  is  af- 
firmed. 


(216  Fed.  473) 

NATIONAL  CITY  BANK  OF  CHICAGO  et  al.  v.  WAGNER  et  aL 

ROGERS  V.  NATIONAL  CITY  BANK  OF  CHICAGO  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  14,  1914.    On  Rehearing, 

July  1,  1914.) 
Nos.  2061,  2070. 

1.  Chattel  Mortgages  (§  77*) — ^Moetgages  (§  86*) — Validity— Dubess. 

Evidence  considered,  and  held  not  to  sustain  the  allegation  that  a  con- 
veyance of  property,  made  as  security  for  a  pre-existing  debt  of  another, 
was  voidable  as  having  been  procured  through  duress. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  §  149; 
Dec.  Dig.  f  77  ;♦    Mortgages,  Cent.  Dig.  §§  1350,  1355,  1364;    Dec.  Dig. 
§  S6.*] 
2l  Cancellation  op  Instruments  (§  7*) — Right  to  Contest  Validity. 

An  executed  conveyance  of  real  or  personal  property,  whether  absolute 
or  as  collateral  security  for  a  debt,  pre-existing  or  new,  and  either  of  the 
grantor  or  of  another  person,  freely  and  voluntarily  made,  cannot  be  re- 
voked. 

[Ed.  Note. — For  other  cases,  see  Cancellation  of  Instruments,  Cent.  Dig. 
§  6;    Dec.  Dig.  §  7.*] 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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3.  MoBTOAOES  (§  25*) — Consideration— Pbe-existino  Debt  op  Third  Per- 

son. 

When  a  conveyance  is  In  effect  a  mortgage  to  secure  a  prior  obliga- 
tion of  another,  no  new  consideration,  either  to  the  debtor  or  to  the  mort- 
gagor, is  required  in  order  to  validate  the  mortgage  as  an  executed  grant. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  f|  29-42,  1364; 
Dec.  Dig.  f  25.*] 

4.  Evidence  (§  419*) — Parol  Evidence — ^Mortgages — Consideration — Con- 

clusiveness OF  Recital. 

A  recital  in  a  mortgage  of  a  consideration  paid  is  not  subject  to  con- 
tradiction for  purposes  of  revocation,  in  the  absence  of  proof  of  fraud 
or  othef  wrongdoing. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  K  1912-1928;  Dec. 
Dig.  i  419.*] 

5.  Mortgages  (§  84*) — Validity  —  Fraud  and  Duress  —  Ratifigation  of 

Voidable  Mortgage. 

Complainant  executed  a  conveyance  of  both  real  and  personal  property 
to  defendant  bank  as  security  for  a  pre-existing  indebtedness  of  a  third 
person.  More  than  a  week  afterward  she  executed  a  second  conveyance 
of  the  same  property,  as  security,  to  another  creditor  of  the  same  debtor, 
expressly  subject  to  the  prior  conveyance  to  the  bank,  the  intention  be- 
ing, as  stated  therein,  to  convey  her  equity  in  the  property  after  payment 
of  the  bank's  claim.  Held,  that  if,  as  claimed,  the  bank's  conveyance  was 
procured  through  fraud  and  duress  it  was  ratified  by  the  second  convey- 
ance with  which  the  bank  had  nothing  to  do,  and  was  valid. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  |  193 ;  Dec  Dig. 
f  84.*] 

6.  MOBTQAGES     ({    84*) — RATIFICATION    OF    VOIDABLE    MORTGAGE — CONSIDERA- 

TION. 

The  ratification  by  the  mortgagor  of  a  mortgage  previously  executed  re- 
quires no  new  consideration  to  render  it  effective. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig  §  193 ;  Dea  Dig. 
|84.*] 

7.  Corporations  (§  123*) — Pledge  of  S»ock  Certifioates — ^Pledgee  as  Bona 

Fide  Purchaser. 

Stock  certificates,  Indorsed  in  blank,  while  not  strictly  negotiable  in- 
struments, to  some  extent  have  the  characteristics  of  commercial  paper, 
in  view  of  the  general  custom  to  treat  them  as  such  in  commercial  trans- 
actions, and  the  owner  of  such  a  certificate,  who  intrusts  it  to  another, 
by  whom,  although  in  violation  of  his  trust,  it  is  sold  to  an  innocent  pur- 
chaser for  value,  loses  his  title;  and  under  the  law  of  Illinois,  as  also 
under  the  federal  decisions  one  who  takes  such  a  certificate  as  collateral 
security  for  a  pre-existing  debt  is  deemed  a  purchaser  for  value,  and  pro- 
tected as  such. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  if  481,  491, 
507-512,  537,  539-546,  569,  618;   Dec.  Dig.  §  123.*] 

8.  Mortgages  (§  86*) — Validity — Duress— Suit  for  Cancellation — Ratifi- 

cation— Burden  of  Proof. 

In  a  suit  to  set  aside  a  mortgage  as  having  been  procured  by  duress, 
proof  of  tbe  subsequent  voluntary  execution  by  complainant  of  an  instru- 
ment which  operated  as  a  ratification  of  such  mortgage,  with  full  knowl- 
edge of  the  facts,  establishes  the  defense  of  ratification  prima  facie,  and, 
assuming,  that  a  knowledge  by  complainant  of  the  legal  right  to  disaffirm 
was  essential  to  a  valid  ratification,  the  burden  of  going  forward  with 
evidence  to  prove  want  of  such  knowledge  rests  on  complainant 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §  1350;  Dec. 
Dig.  §  86.*] 

*For  other  cases  see  same  topic  &  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  George  A.  Carpenter, 
Judge. 

Suit  in  equity  by  Laura  G.  Rogers  against  the  National  City  Bank 
of  Chicago,  L.  H.  Grimme,  Thor  R.  Thorsen,  G.  L.  Wire,  and  E.  W. 
Wagner  and  Paul  Tietgens,  partners  as  E.  W.  Wagner  &  Co.  Cross- 
appeals  by  the  Bank,  Grimme,  Thorsen,  and  Wire,  and  by  complain- 
ant. Reversed  on  appeal  of  the  Bank  and  others,  and  affirmed  on 
complainants'  appeal. 

George  T.  Buckingham,  of  Chicago,  111.,  for  appellants  National  City 
Bank  of  Chicago  and  others. 

Benj.  C.  Bachrach  and  A.  R.  Hulbert,  both  of  Chicago,  111.,  for  ap- 
pellant Rogers. 

H.  H.  Barnum,  of  Chicago,  111.,  for  appellees  E.  W.  Wagner  &  Co., 
and  another. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  These  cases  grow  out  of  the  remarkable 
career  in  high  financing  of  a  youth  just  approaching  manhood,  one 
Butler  Storke.  It  is  unnecessary  to  detail  his  swindling  operations. 
Suffice  it  to  say  that  he  managed,  by  a  series  of  more  or  less  plausible 
misrepresentations  and  deceptions,  to  become  indebted  to  the  appel- 
lant bank  in  a  large  sum  of  money  ai%d  also  fraudulently  to  secure 
possession,  under  a  trust  receipt,  of  a  stock  certificate  indorsed  in 
blank,  theretofore  pledged  by  him  with  appellees  Wagner  and  Tiet- 
gens, stockbrokers,  doing  business  as  E.  W.  Wagner  &  Co.  This 
certificate  was  delivered  by  him  on  the  same  day,  March  1,  1913,  to 
the  bank  as  collateral  security  for  his  then  indebtedness  and  for  future 
advances.  The  bank,  through  its  agents,  on  March  3  and  4,  1913,  ob- 
tained conveyances  of  real  and  personal  property  from  appellee,  Laura 
G.  Rogers,  Storke's  indulgent  and  confiding  grandmother,  as  security 
for  the  joint  collateral  IS-day  note  of  $30,(X)0  executed  by  Storke  and 
Mrs.  Rogers  on  March  3,  1913,  and  then  and  there  delivered  to  the 
bank  to  cover  Storke's  indebtedness  to  it. 

On  March  12,  1913,  appellee  Rogers,  at  the  request  of  Storke  and 
one  Barnum,  the  attorney  for  Wagner  &  Co.,  executed  and  acknowl- 
edged before  a  notary  public  at  Milwaukee,  Wis.,  her  residence,  and 
then  and  there  delivered  to  Barnum  the  following  document: 

"Whereas,  Butler  R.  Storke  Is  indebted  to  E.  W.  Wagner  and  Paul  Tietgens 
on  a  certain  promissory  note  on  which  there  remains  due  and  unpaid  the 
principal  sum  of  ten  thousand  ($10,000.00)  dollars  and  interest ;  and  whereas, 
the  said  Butler  R.  Storke  is  indebted  to  the  National  City  Bank  of  Chicago 
to  the  extent  of  some  twenty-eight  thousand  ($28,000.00)  dollars  for  whicii 
said  bank  holds  certain  bonds,  stocks  and  other  collateral;  and  whereas,  I, 
the  undersigned,  have  heretofore  conveyed  to  the  said  bank  certain  real  prop- 
erty at  Oconomowoc,  Wisconsin,  and  Milwaukee,  Wisconsin,  and  Oak  Park, 
Illinois,  in  order  to  secure  the  said  bank  against  any  losses  on  account  of  the 
said  obligations  of  the  said  Butler  R.  Storke  to  the  said  bank  and  on  account 
of  certain  guaranties  made  by  him  to  the  said  bank,  and  have  heretofore  also 
delivered  to  the  said  bank  certain  personal  property  for  the  same  purpose: 

"Now,  therefore  for  and  in  consideration  of  the  sum  of  one  dollar  and  other 
good  and  valuable  considerations,  the  receipt  whereof  is  hereby  acknowledged. 
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I,  the  said  Laura  Rogers,  widow,  do  hereby  convey,  grant,  set  over  and  assign 
unto  E.  W.  Wagner  and  Paul  Tietgens,  all  of  my  right,  title  and  interest  in 
and  to  all  of  the  said  real  estate  so  conveyed  by  me  to  the  said  bank  for  the 
purposes  aforesaid,  and  all  of  the  said  personal  property  so  pledged  or  deliv- 
ered by  me  to  the  said  bank  for  the  purposes  aforesaid,  and  all  equity  which 
I  may  have  in  any  of  the  said  property,  real  or  personal,  so  conveyed  or  de- 
livered to  the  said  bank  for  the  purpose  of  securing  payment  of  the  said  note 
to  the  said  E.  W.  Wagner  and  Paul  Tietgens,  and  hereby  authorize  and  di- 
rect the  said  National  City  Bank  of  Chicago  to  convey  and  deliver  to  them 
any  and  all  of  said  property,  real  or  persona],  or  the  proceeds  thereof  which 
may  remain  ih  its  hands  or  under  its  control  after  the  adjustment  and  satis- 
faction of  any  claims  which  it  may  have  against  the  said  Butler  R.  Storke,  and 
hereby  empower  said  bank  or  its  officers  to  execute  all  assignments,  deeds, 
and  other  papers  or  instruments  necessary  to  accomplish  this  purpose. 

"It  being  the  intention  of  the  undersigned  to  hereby  convey  to  the  said  B. 
W.  Wagner  and  Paul  Tietgens  all  her  right,  title  and  interest  in  and  to  all  of 
said  property,  real  and  personal,  including  the  release  and  waiver  of  the  right 
of  homestead,  under  and  by  virtue  of  the  Homestead  Bzemption  Laws  of  the 
state  of  Illinois  and  Wisconsin. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  12th  day 
of  March,  A.  D.  1913.  Laura  O.  Rogers.    [Seal.]" 

On  April  26,  1913,  Mrs.  Rogers  filed  her  petition  in  the  District 
Court  to  set  aside  all  of  her  hereinabove  recited  conveyances  on  the 
ground  of  duress,  undue  influence  and  want  of  consideration.  Wag- 
ner and  Tietgens,  by  answer  and  cross-bill,  sought  to  recover  from  the 
bank  both  the  stock  certificate  and  all  of  the  property  conveyed  by 
Mrs.  Rogers.  The  chancellor  found  that  the  conveyances  by  Mrs. 
Rogers  to  the  bank  had  been  procured  through  fraud,  duress,  undue 
influence,  and  compulsion;  that  the  instrument  of  March  12th  was 
executed  without  any  duress  or  threats  and  constituted  a  valid  assi^- 
ment  to  secure  the  indebtedness  of  Storke  to  Wagner  &  Co. ;  that  al- 
though the  bank  was  an  innocent  holder  of  the  stock  certificate,  it  had 
paid  no  new  consideration  therefor,  either  by  making  advances  at  the 
time  of  receiving  it  or  thereafter,  and  thereupon  decreed  that  the  ap- 
pellants in  case  No.  2061  should  transfer  the  property  received  by 
them  from  Mrs.  Rogers  as  well  as  the  stock  certificate  to  Wagner  & 
Tietgens,  to  be  held  by  them  as  collateral  security  for  Storke's  indebt- 
edness in  the  sum  of  $10,000. 

Mrs.  Rogers,  appellant  in  case  No.  2070,  contests  the  finding  of  the 
court,  both  that  the  instnmient  of  March  12th  was  executed  without 
duress  and,  inasmuch  as  no  present  consideration  was  paid  therefor, 
that  it  constituted  a  valid  assignment. 

The  bank  and  its  officers,  appellants  in  case  No.  2061,  seek  to  re- 
verse the  decree  on  the  grounds:  First.  That  the  conveyances  of 
March  3d  and  4th  were  executed  voluntarily  and  without  any  duress 
or  wrongdoing.  Second.  That  the  instrument  of  March  12th  was,  in 
any  event,  a  ratification  thereof.  Third.  That  the  bank  made  advances 
after  the  receipt  and  on  the  faith  of  the  stock  certificate,  but  that  even 
as  the  bona  fide  recipient  of  the  certificate  to  secure  a  pre-existing 
debt,  it  is  to  be  protected  as  against  Wagner  &  Co.,  the  defrauded 
pledgees  thereof. 

As  to  case  No.  2070,  the  decree,  in  so  far  as  it  holds  that  the  instru- 
ment of  March  12th  was  executed  without  duress,  and  constituted  a 
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valid  assignment  of  the  property  therein  referred  to,  must  be  affirmed 
for  the  following  reasons : 

[1]  First.  Storke  was  concededly  indebted  to  Wa^er  &  Co.  in 
the  sum  of  $10,000.  He  had  swindled  them  out  of  this  stock  certifi- 
cate, which  had  theretofore  been  given  to  him  by  his  grandmother, 
Mrs.  Rogers,  to  be  used  for  the  very  purpose  for  which  he  deposited 
it  with  the  stockbrokers.  When  his  wrongful  act  was  discovered,  he 
went  with  the  brokers*  attorney,  Bamum,  to  Milwaukee,  and  ex- 
plained the  situation  to  Mrs.  Rogers.  According  to  her  own  testimony, 
she  clearly  understood  that  Bamum  had  no  connection  whatsoever 
with  the  bank,  and  that  his  object  was  to  get  the  equity  in  the  prop- 
erty, theretofore  conveyed  to  the  bank,  for  his  clients,  Wagner  &  Co. 
No  threats  of  any  kind  were  used ;  Mrs.  Rogers  acted  solely  because 
of  her  confidence  in  Storke,  a  confidence  which  continued  so  absolute 
and  implicit  even  at  the  time  of  the  trial  that,  as  she  testified,  she  was 
entirely  willing  to  risk  her  last  dollar  as  surety  for  him.  The  fact  that 
she  had  conveyed  these  properties  to  the  bank  eight  or  nine  days 
earlier  as  collateral  for  Storke's  indebtedness  was  mentioned  by  all 
parties  during  the  interview;  nothing,  however,  was  said  by  any  of 
them  about  duress  or  wrongdoing  of  any  kind  theretofore  practiced 
upon  her ;  she  expressed  no  desire  or  intention  to  repudiate  the  orig- 
inal transfers ;  she  knew  that  the  document  then  executed  by  her  specif- 
ically set  out  the  fact  of  the  earlier  conveyances. 

There  is  not  a  word  of  testimony  to  justify  any  inference  that  the 
mental  state  produced  by  the  duress,  alleged  to  have  been  practiced  on 
behalf  of  the  bank,  continued  at  the  later  date,  or  that  Wagner,  Tiet- 
gens,  or  Barnum  had  ever  had  any  knowledge  thereof. 

[2]  Second.  The  instrument  of  March  12th  is  not  a  contract,  but 
a  grant,  a  conveyance  under  seal.  It  is  elementary  that  an  executed 
conveyance  of  real  or  personal  property,  whether  absolute  or  as  collat- 
eral security  for  a  debt,  pre-existing  or  new,  and  either  of  the  grantor 
or  of  another  person,  freely  and  voluntarily  made,  cannot  be  revoked. 
If  a  consideration  agreed  to  be  given  be  not  paid — if  there  be,  not  a 
want,  but  a  failure  of  consideration — equity  will,  under  certain  cir- 
cumstances, aid  in  a  rescission  of  the  transaction. 

'•While  a  person  who  signs  an  instrument  of  writing  under  seal  is  not  al- 
lowed to  show  that  it  was  without  consideration,  the  rule  has  long  prevailed 
that  he  has  the  right  to  show  failure  of  consideration.'*  Eoster  v.  Welch,  57 
S.  C.  95,  35  S.  EX  435. 

[3]  When  the  conveyance  is  in  eflfect  a  mortgage,  there  must,  of 
course,  be  an  obligation  to  be  secured  thereby.  But  no  new  considera- 
tion, either  to  the  debtor  or  to  the  mortgagor  is  required  in  order  to 
validate  the  mortgage  as  an  executed  grant.  Perkins  v.  Trinity  Realty 
Co.,  69  N.  J.  Eq.  723,  61  Atl.  167,  and  cases  cited  therein,  affirmed  71 
N.  J.  Eq.  304,  71  Atl.  1135. 

[4]  Payment  of  consideration  is,  moreover,  recited  in  the  docu- 
ment, a  recital  not  subject  to  contradiction  for  purposes  of  revocation, 
in  the  absence  of  proof  of  fraud  or  other  wrongdoing.  Considera- 
tion has  to  do  with  contracts,  not  with  executed  conveyances.  Equity 
looks  behind  the  forms,  when  its  aid  is  sought  to  enforce  executory 
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rights;  it  does  not,  however,  lend  its  assistance  to  revoke  executed 
grants  merely  because  no  consideration  was  in  fact  paid  therefor.  Poe 
V.  Ulrey,  233  111.  56,  84  N.  E.  46. 

The  failure  to  distinguish  between  a  contract  and  a  conveyance  led 
to  the  erroneous  decision  in  Kansas  Mfg.  Co.  v.  Gandy,  11  Neb.  448, 
9  N.  W.  569,  38  Am.  Rep.  370,  while  the  decree  in  Bell  v.  Bell,  133 
Mo.  App.  570,*  113  S.  W.  667,  was  expressly  based  upon  the  limited 
power  of  a  married  woman,  in  Missouri,  to  execute  a  mortgage  to  se- 
cure her  husband's  debts. 

As  to  case  No.  2061,  the  decree  must  be  reversed,  in  so  far  as  it  an- 
nuls the  transfers  by  Mrs.  Rogers  to  the  bank  and  in  so  far  as  it  gives 
priority  to  Wagner  &  Co.  over  the  bank  both  as  to  the  properties  con- 
veyed by  Mrs.  Rogers  and  as  to  the  stock  certificate.  But  for  the 
fact  that  the  chancellor  saw  and  heard  the  witnesses,  a  careful  consid- 
eration of  the  evidence  would  have  led  us  to  hold  that  the  charges  of 
duress,  fraud,  compulsion,  or  undue  influence  by  or  on  behalf  of  the 
bank  had  not  been  sustained  by  the  preponderance  of  the  evidence.  It  is 
unnecessary,  however,  to  determine  this,  for,  even  if  the  conveyances 
to  the  bank  were  voidable,  they  were  subject  to  ratification.  Eber- 
stein  v.  Willets,  134  111.  101,  24  N.  E.  967. 

[5]  In  our  judgment,  the  instrument  of  March  12th,  executed,  as 
the  chancellor  found,  freely  and  without  any  wrongful  inducement, 
operated  not  only  to  convey  the  equity  in  the  properties  to  Wagner  & 
Co.,  but  also  to  ratify  the  earlier  conveyances  to  the  bank  and  tfiereby 
to  waive  any  right  that  Mrs.  Rogers  might  have  had  to  avoid  them. 

The  evidence,  as  already  stated,  fails  to  show  that  on  March  12th 
Mrs.  Rogers  was  still  subject  to  any  wrongful  influences  of  any  kind. 
It  demonstrates  clearly  that  at  that  time  she  knew  exactly  what  had 
been  done,  what  the  situation  then  was,  and  in  what  way  she  could 
carry  out  her  controlling  desire,  to  aid  an  erring  grandson  in  paying 
his  debts  and  thus  in  rehabilitating  himself.  Even  if  there  were  a 
presumption  that  a  second  conveyance  or  ratification,  obtained  eight 
days  later  by  the  same  parties  whose  original  acts  produced  the  con- 
dition of  duress,  was  also  made  under  duress  (Allen  v.  Leflore  Coun- 
ty, 78  Miss.  671,  29  South.  161 ;  s.  c,  80  Miss.  298,  31  South.  815),  it 
could  have  no  bearing  on  the  present  case,  for  neither  the  bank  nor  its 
agent  had  anything  whatsoever  to  do  with  the  transactions  of  March 
12th.  Mrs.  Rogers  testified  that  she  knew  that  Barnum  did  not  repre- 
sent the  bank. 

If  she  had  desired  to  repudiate  the  former  conveyances,  she  had, 
at  that  time,  the  fullest  opportunity  to  do  so.  She  might  have  con- 
veyed the  property  and  not  merely  her  equity  therein  to  the  stock- 
brokers. ;  she  might  have  inserted  in  the  document  an  express  revoca- 
tion of  the  former  grants ;  she  might  have  protested  verbally  against 
the  alleged  wrongs.  Instead  of  this,  however,  she  recited  in  the  instru- 
ment itself  the  fact  and  purpose  of  the  conveyances  to  the  bank,  and 
therein  and  thereby  expressly  authorized  and  directed  the  bank  to  pay 
over  to  Wagner  &  Co.  only  the  balance  remaining  after  the  adjustment 
and  satisfaction  of  its  own  claims.  By  clearest  implication,  if  not  by 
express  words,  she  thereby  evidenced  her  intention  to  ratify  the  orig- 
inal conveyances  to  the  bank. 
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To  set  aside  these  transfers  thus  confirmed  by  a  document  directed 
and  presented  to  the  bank  in  accordance  with  her  expressed  intention 
that  it  be  acted  upon  by  the  bank,  the  burden  was  on  the  petitioner, 
not  merely  to  prove  duress  at  the  time  of  the  original  conveyances, 
but  also  its  continuance  at  the  later  date.  The  evidence,  however,  of 
complete  freedom  from  any  duress  on  March  12th  is  uncontradicted. 

[B]  That  no  consideration  was  paid  for  the  ratification  either  by 
or  on  behalf  of  the  bank  or  by  Wagner  &  Co.  is  likewise  immaterial. 
A  bilateral  contract,  executed  by  one  acting  without  authority  on 
behalf  of  another,  may  be  ratified,  "for  ratification  is  neither  a  con- 
tract nor  an  estoppel,  but  a  mere  election."  Wambaugh,  9  Harvard 
Law  Review,  60,  65,  note  1.  It  has  been  held  that  ratification  after 
loss  by  fire  is  sufficient  to  render  an  insurance  company  liable  on  a 
policy  issued  without  payment  of  the  premium  and  on  the  request 
of  an  unauthorized  agent.  Marqusee  v.  Insurance  Co.,  198  Fed. 
475,  119  C.  C.  A.  251.  A  partner  is  liable  as  an  accommodation  in- 
dorser  if  he  ratifies  the  unauthorized  act  of  his  copartner  in  so  sign- 
ing the  firm  name. 

''It  has  never  been  suggested  that  to  make  such  a  ratification  effectual,  an 
Independent  consideration  was  necessary .•*  Commercial  Bank  v.  Warren,  15 
N.  Y.  577-579. 

A  fortiori,  a  conveyance,  which  requires  no  present  consideration 
for  its  validity  may  be  so  ratified.  Phelps  v.  Pratt,  225  111.  85,  80  N. 
E.  69,  9  L.  R.  A.  (N.  S.)  945. 

"To  ratify  a  mortgage  (executed  under  a  forged  power  of  attorney)  re- 
quired no  new  consideration  from  the  mortgagee."  Garrett  v.  Gonter,  42  Pa. 
143,  146. 

Indeed,  as  ratification  is  not  a  bilateral  transaction,  but,  "though 
it  must  be  evidenced  by  external  demonstrations,  is  merely  an  act 
of  the  mind  *  *  *  (its  validity)  does  not  depend  upon  its  being 
communicated."  Bayley  v.  Bryant,  24  Pick.  (Mass.)  198,  203.  See, 
too,  Parker  v.  Hill,  8  Mete.  (Mass.)  447;  Treadvvell  v.  Davis,  34 
Cal.  601,  94  Am.  Dec.  770;  Tucker  v.  Allen,  16  Kan.  312;  Hall  v. 
Vanness,  49  Pa.  457;  Burt  v.  Quisenberry,  132  111.  385,  401,  24  N. 
E.  622. 

In  the  Illinois  case  it  was  held  that  the  recital  by  the  testator  in 
a  will  that  in  a  certain  deed  he  had  imposed  obligations  in  favor  of 
third  persons  on  the  grantee  therein  amounted  to  a  ratification  of 
the  deed,  even  if  it  had  originally  been  obtained  by  the  grantee's  un- 
due influence.  There  is  no  essential  distinction  in  principle  between 
the  ratification  of  an  unauthorized  conveyance  by  one  wrongfully 
assuming  to  act  as  an  agent  and  one's  own  conveyance,  obtained  by 
the  grantee's  fraud  or  other  wrongdoing.  In  neither  case  is  the 
principal  or  grantor  absolutely  bound  by  the  original  transaction; 
he  may  repudiate  it,  if  he  so  desires ;  he  may,  however,  waiving  the 
wrong,  elect  to  abide  by  it,  and  that,  too,  even  though  the  original 
conveyance  be  a  forgery.    Bank  v.  Crafts,  4  Allen  (Mass.)  447. 

It  is  unnecessary,  in  this  case,  to  limit  ourselves  to  the  rule,  as 
we  conceive  it  to  be,  that  relation  back  to  the  date  of  the  original 
transaction  is  an  inherent  part  of  ratification  whenever  and  to  the 
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extent  that  ratification  is  permitted,  for  whether  Mrs.  Rogers  is  to  be 
deemed  bound  from  March  3d  and  4th  or  only  from  March  12th,  the 
bank  is  protected  against  her  subsequent  attempt  to  repudiate,  and, 
by  the  express  terms  of  the  instrument  under  which  Wagner  and 
Tietgens  claim  an  interest  in  the  property,  the  bank  is  given  pri- 
ority over  them. 

[7]  The  relative  rights  of  Wagner  and  Tietgens  and  of  the  bank 
in  the  stock  certificate  depend  upon  entirely  different  considerations 
from  those  that  determine  the  question  at  issue  between  them  and 
Mrs.  Rogers,  or  between  themselves  as  to  the  other  property  con- 
veyed by  Mrs.  Rogers. 

It  is  elementary  that  even  a  purchaser  for  value  without  notice  of 
a  stolen  chattel  obtains  no  title  as  against  the  true  owner ;  otherwise, 
however,  as  to  commercial  paper  negotiable  by  delivery,  transferred 
before  maturity.  Inasmuch  as  stock  certificates  are  not  strictly  ne- 
gotiable instruments,  they  are,  when  stolen,  dealt  with  the  same  as 
chattels  and  not  as  commercial  paper.  Knox  v.  Eden  Musee  Amer- 
icaine  Co.,  148  N.  Y.  441,  42  N.  E.  988,  51  L.  R.  A.  779,  51  Am.  St 
Rep.  700;  Doran  v.  Miller,  124  111.  App.  551;  Miller  v.  Doran,  151 
111.  App.  527,  affirmed  245  111.  200,  91  N.  E.  1039. 

While  therefore  in  the  case  of  a  theft,  the  courts  have  not  given 
effect  to  the  custom  that  exists  among  bankers  and  brokers  to  deal 
with  stock  certificates  indorsed  in  blank  practically  as  commercial 
paper,  nevertheless  they  have  recognized  that,  in  certain  respects, 
such  documents,  as  well  as  bills  of  lading  and  warehouse  receipts, 
are  a  species  of  property  of  a  peculiar  character  distinguishable  from 
ordinary  chattels  and,  to  some  extent  at  least,  to  be  dealt  with  like 
commercial  paper. 

The  owner  of  a  chattel  who  knowingly  and  intentionally  hands 
over  the  possession  or  the  custody  for  some  specific  purpose  does  not 
lose  his  rights  therein  if  the  bailee  or  custodian  sells  it  to  an  inno- 
cent purchaser.  The  fact  that  he  intrusts  the  possession  to  another, 
and  the  further  fact  that  it  is  practically  impossible  for  a  purchaser 
to  ascertain  the  falsity  of  the  possessor's  claim  to  ownership,  do  not 
give  rise  to  an  estoppel.  The  principle  of  caveat  emptor  applies.  It 
is  otherwise,  however,  in  the  case  of  stock  certificates  indorsed  in 
blank.  Even  though  only  the  bare  custody  thereof  be  intrusted  to 
another  who,  in  complete  breach  of  his  duty,  disposes  of  them  to  an 
innocent  purchaser,  the  title  of  the  original  owner  is  lost  (National 
Safe  Deposit  v.  Hibbs,  229  U.  S.  391,  33  Sup.  Ct.  818,  57  L.  Ed. 
1241),  and  that,  too,  though  this  custody  was  obtained  by  deceit  and 
fraudulent  representations  (Russell  v.  American  Bell  Telephone  Co., 
180  Mass.  467,  62  N.  E.  751). 

It  is,  however,  urged  that  in  these  cases  the  purchaser  paid  a  pres- 
ent consideration,  that  they  are  based  on  principles  of  equitable  es- 
toppel, and  that  as  under  an  estoppel  the  only  damages  recoverable 
are  those  suffered  because  of  reliance  upon  the  acts  or  representa- 
tions which  give  rise  to  the  estoppel,  the  bank,  which  under  the  find- 
ings of  the  chancellor  made  no  advances  on  the  faith  of  the  certifi- 
cate, and  therefore  took  it  only  as  security  for  a  pre-existing  debt> 
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can  have  no  claim  thereon.  Without  determining  whether,  in  fact, 
the  bank  actually  advanced  money  on  the  faith  of  the  certificate,  and 
is  therefore  to  that  extent  to  be  protected  on  principles  of  equitable 
estoppel,  we  are  of  the  opinion  that,  even  as  a  collateral  security  hold- 
er for  a  pre-existing  debt,  its  claim,  as  a  pledgee  for  value,  has  prior- 
ity over  that  of  Wagner  and  Tietgens. 

'in  Rumball  v.  The  Metropolitan  Bank,  2  Q.  B.  Div.  194,  the 
Court  of  Appeals  decided  in  favor  of  the  bank,  which  had  taken  stock 
certificate  scrip  solely  as  security  for  a  pre-existing  debt  of  Rum- 
ball's  defrauding  agent.  It  expressly  based  its  decision  both  on  prin- 
ciples of  estoppel  and  because  such  scrip  had  been  largely  dealt  in 
by  bankers,  money  dealers,  and  members  of  the  Stock  Exchange 
and,  through  them,  by  the  public,  passing  by  mere  delivery  as  nego- 
tiable instruments.  And  while  the  Supreme  Court,  in  Deposit  Co. 
V.  Hibbs,  supra,  held  that  the  principles  which  underlie  equitable 
estoppel  place  the  loss  upon  him  whose  misplaced  confidence  has 
made  the  wrong  possible,  it  also  stated  that : 

"Stock  certificates  are  a  pecuUar  kind  of  property.  Although  not  negotia- 
ble paper,  strictly  speaking,  they  are  the  basis  of  commercial  transactions 
large  and  small,  and  are  frequently  sold  in  open  market  as  negotiable  securi- 
ties are.  In  Bank  v.  Lanier,  11  WaU.  309,  377,  378,  20  L.  Ed.  172,  this  court 
said:  ••  •  •  Although  neither  in  form  nor  character  negotiable  paper, 
they  approximate  to  it  as  nearly  as  practicable.'  ♦  •  ♦  These  principles 
are  well  known  to  business  men  and  are  constantly  acted  upon  by  them. 
This  circumstance  should  be  given  due  weight  in  determining  the  rights  of 
the  parties  in  this  case." 

This  "due  weight,"  in  our  judgment,  leads  to  the  conclusion  that, 
in  this  respect,  stock  certificates  are  to  be  dealt  with  in  the  same 
way  as  commercial  paper.  By  the  great  weight  of  authority  at  com- 
mon law,  both  in  England  and  the  United  States,  and  now  by  the 
Uniform  Negotiable  Instruments  Act,  in  force  in  46  jurisdictions, 
one  who  takes  commercial  paper  as  collateral  security  for  a  pre- 
existing debt  is  deemed  to  have  given  value.  Swift  v.  Tyson,  16  Pet. 
1,  10  L.  Ed.  865 ;  Railroad  Co.  v.  Bank,  102  U.  S.  14,  26  L.  Ed.  61 ; 
Manning  v.  McClure,  36  111.  490;  Illinois  Negotiable  Instruments 
Act  (1907)  §  25,  cl.  2.  Stock  certificate  cases  decided  by  the  state 
courts  which  decline  to  follow  the  federal  rule  as  to  negotiable  com- 
mercial paper  are  therefore  not  persuasive. 

In  Illinois,  moreover  (Butters  v.  Haughwout,  42  111.  18,  89  Am. 
Dec.  401 ;  Kranert  v.  Simon;  65  111.  344),  contrary  to  the  weight  of 
authority  (Bank  v.  Taylor,  53  Fed.  854, 4  C.  C.  A.  55 ;  Bank  v.  Bates, 
120  U.  S.  556,  7  Sup.  Ct.  679,  30  L.  Ed.  754),  the  pledgee  of  an  ordi- 
nary chattel,  given  to  secure  a  pre-existing  debt,  is  protected  as 
against  a  defrauded  vendor  thereof;  a  like  rule  prevails  in  the  11 
jurisdictions  that  have  adopted  the  Uniform  Sales  Act,  Williston 
Sales,  §  620. 

As  further  evidencing  the  mercantile  view  of  the  character  of  docu- 
ments such  as  stock  certificates,  bills  of  lading,  and  warehouse  re- 
ceipts, it  may  be  noted  that  under  the  provisions  of  the  Uniform 
Warehouse  Receipts  Act,  in  force  in  30  jurisdictions,  including  Illi- 
nois, the  Uniform  Bills  of  Lading  Act,  in  force  in  11  jurisdictions. 
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including  Illinois,  and  the  Stock  Certificate  Act,  in  force  ^n  9  juris- 
dictions, purchaser  for  value  is  defined  as  including  one  taking  such 
documents  as  collateral  for  a  pre-existing  debt.  Moreover,  stock 
certificates  and  bills  of  lading,  even  though  stolen,  and  warehouse 
receipts,  when  intrusted  to  another,  are  made  fully  negotiable.  34 
Am.  Bar  Assoc.  Rep.  1086-1096;  38  Am.  Bar  Assoc.  Rep.  1029- 
1031;  Laws  of  Illinois  1907,  p.  477,  §§  40a,  47,  58;  S  Jones  &  Ad- 
dington's  111.  Stat.  Ann.  §§  9039,  9046,  9057;  Laws  of  Illinois  1911, 
p.  227,  §§  31,  53;  2  J.  &  A.  111.  Stat.  Ann.  §§  2196,  2218. 

While  Otis  v.  Gardner,  105  111.  436,  may  not  be  a  direct  adjudica- 
tion of  these  questions  in  reference  to  stock  certificates,  inasmuch 
as  the  court  based  its  decision,  partially,  at  least,  upon  the  fact  that 
there  was  no  limitation  to  the  authority  given  to  the  agent  in  that 
case,  clearly  under  Illinois  law  one  taking  stock  certificates  as  col- 
lateral for  a  pre-existing  debt  would  receive  the  same  protection  as 
a  pledgee  of  commercial  paper,  bills  of  lading,  warehouse  receipts 
or  ordinary  chattels.  As  both  parties  are  citizens  of  Illinois  and  as 
all  the  transactions  in  question  took  place  in  Illinois,  the  lUinois  law 
should  be  applied,  unless  clearly  contrary  to  the  principles  of  com- 
mercial law  established  by  the  decisions  of  the  Supreme  Court  of 
the  United  States.  In  our  judgment,  for  the  reasons  heretofore 
stated,  there  is  no  such  conflict. 

On  the  questions  involved  in  the  appeal  in  case  No.  2070,  the  de- 
cree is  affirmed.  On  those  involved  in  case  No.  2061  the  decree  is 
reversed,  and  the  cause  remanded  for  further  proceedings,  including 
marshaling  of  the  securities,  not  inconsistent  with  the  views  herein 
expressed. 

On  Rehearing. 

[8]  In  the  petitions  for  rehearing  it  is  now,  for  the  first  time,  urged 
that  in  addition  to  the  elements  enumerated  in  the  opinion,  another 
essential  to  ratification  is  Mrs.  Rogers'  knowledge  of  her  legal  right 
to  disaffirm  the  original  transfers  and  to  recover  the  property. 

A  number  of  cases  are  cited  in  support  of  this  contention.  Many 
of  them  will  be  found  in  the  notes  to  2  Pomeroy  Eq.  Jur.  §  964.  In 
most  of  them  the  ground  of  rescission  was  actual  or  constructive 
fraud  by  one  occupying  a  fiduciary  position  in  securing  a  conveyance 
from  his  beneficiary.  The  highest  degree  of  fairness  and  good  faith 
demanded  of  a  fiduciary  must  also  be  exercised  in  respect  to  ratifica- 
tion of  such  transactions,  even  though  it  be  obtained  after  the  rela- 
tion has  been  terminated,  and  therefore  proof  of  the  beneficiary's 
knowledge  of  his  legal  rights  is  required. 

In  a  few  cases  the  same  rule  has  been  applied  when  the  original 
conveyance  was  obtained,  not  by  fraud  but  by  duress,  and  not  by  a 
fiduciary  but  by  a  stranger.  In  most  of  the  cases  of  duress  and 
actual  undue  influence,  however,  when  no  confidential  relation  ex- 
isted, the  courts,  in  defining  the  requirements  of  a  valid  ratification, 
do  not  specify  knowledge  of  the  legal  right  to  disaffirm. 

Assuming,  without  now  deciding,  that  even  such  a  ratification 
must  be  based  upon  an  election  to  waive  one's  known  legal  right  of 
repudiating  the  original  transaction,  we  are  nevertheless  of  the  opin- 
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ion  that  the  burden  of  going  forward  with  direct  evidence  of  such 
knowledge  is  not  on  the  defendant  but  on  the  complainant;  that 
proof  of  the  voluntary  execution  of  the  ratifying  document  with  full 
knowledge  of  the  facts  constituting  the  original  duress  establishes, 
prima  facie,  the  defense  of  ratification.  This  is  so  both  because  com- 
mon experience  fairly  justifies  the  infefence  of  fact  that  such  a  gran- 
tor knows  of  his  legal  right  to  rescind  a  conveyance  obtained  by  such 
duress  as  is  alleged  to  have  been  exercised  in  this  case,  and  particu- 
larly because  the  direct  evidence  of  the  grantor's  actual  knowledge 
of  his  legal  rights  is  peculiarly  within  his  exclusive  control. 

The  record  before  us  contains  no  direct  proof  of  any  kind  as  to 
Mrs.  Rogers'  knowledge  of  her  legal  rights.  While  the  court  would 
weigh  such  evidence,  if  it  were  in  the  record,  in  the  light  of  all  of  the 
facts  bearing  on  the  witness*  credibility,  and  might,  therefore,  under 
some  circumstances,  hold  it  insufficient  to  overcome  the  inference, 
clearly,  in  the  absence  of  any  direct  testimony  whatsoever  on  the 
subject,  the  court  is  justified,  if  not  compelled,  to  find  that  the  de- 
fense of  ratification  has  been  established. 

The  decree  will  therefore,  be  reversed  and  the  cause  remanded  for 
further  proceedings,  including  marshaling  of  the  securities  not  in- 
consistent with  the  views  expressed  in  the  original  opinion. 


(216  Wed.  483) 

DEUPREE  V.  WATSON. 

(Circuit  Court  of  Appeals,  Sixth  arcuit    June  30,  1914.) 

No.  2457. 

1.  Bankruptcy  (§  467*)— AppeaIt-Fin dings— Review. 

A  finding  by  a  referee  in  bankruptcy  affirmed  by  the  district  Judge  will 
not  be  set  aside  on  appeal  on  anything  less  than  a  demonstration  of  plain 
mistake. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  I  929 :  Dec.  Dig. 
i  467.* 

Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

2.  Bankbuptct  (§  303*) — Mortgages— Fbaud. 

Evidence  held  Insufficient  to  show  that  a  mortgage  executed  by  the 
bankrupt  to  his  mother  was  fraudulent  In  whole  or  In  part  or  had  been 
withheld  from  record  In  order  to  give  the  bankrupt  an  unwarranted 
credit  or  to  defraud  subsequent  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  458-462; 
Dec.  Dig.  {  303.*] 

3.  Mortgages  (§  175*) — Liens— Priorities— Failure  to  Record— Notice. 

Ky.  St  1903,  §  496,  provides  that  no  deed,  deed  of  trust,  or  mortgage 
shall  be  valid  against  a  purchaser  for  a  valuable  consideration,  without 
notice  thereof,  or  against . creditors,  until  such  deeds- shall  be  acknowl- 
edged or  proved  according  to  law,  and  lodged  for  record.  Held,  that  un- 
der such  statute  a  mortgage  duly  executed  and  delivered  for  a  valid  con- 
sideration Is  good  as  between  the  parties  though  not  recorded,  and  also 
as  against  creditors  taking  with  notice  and  subsequent  creditors  who  have 
not  obtained  a  lien  on  the  property. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  |  175.*] 

*For  otber  cases  see  same  topic  &  $  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 


Digitized  by 


Google 


544  182  C.  C.  A.  REPORTS 

4.  Bankbuptct    (I  184*) — ^LdSNS— Unbecobdbd   Mobtgagb— Vaxiditt— Statb 
Law. 

Whether  an  unrecorded  mortgage  executed  by  the  bankrupt  is  invalid 
as  against  the  bankrupt's  trustee  under  Bankr.  Act  July  1,  1898,  c  541, 
I  67a.  30  Stat.  564  (U.  S.  Comp.  St  1901,  p.  3449),  providing  that  claims 
which  for  want  of  record  or  for  other  reasons  would  not  have  been  valid 
liens  as  against  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens 
against  his  estate,  depends  on  the  effect  of  the  recording  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  275-277; 
Dec.  Dig.  I  184.*] 
6.  Bankbuptct  (§  184*) — Unrecorded  Mortgages — Priobfty. 

Bankr.  Act  July  1.  1898,  c.  541,  §  47,  cl.  2,  subd.  "a,"  30  Stat  557  (U.  S. 
CJomp.  St  1901,  p.  3438),  as  amended  by  Act  June  26,  1910,  c  412,  {  8.  36 
Stat.  840  (U.  S.  CJomp.  St  Supp.  1911,  p.  1500),  provides  that  trustees  in 
bankruptcy  as  to  all  property  in  the  custody  or  coming  into  the  custody 
of  the  bankruptcy  courts  shall  be  deemed  vested  with  all  the  rights,  rwne- 
dies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings, and,  as  to  all  property  not  in  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of 
a  judgment  creditor  holding  an  execution  duly  returned  unsatisfied. 
Held,  that  a  mortgage  executed  and  delivered  in  Kentucky  in  good  faith 
and  for  a  valid  consideration  prior  to  the  date  of  the  amendment  and 
recorded  afterwards  but  before  the  petition  in  bankruptcy  against  the 
mortgagor  was  filed,  was  not  subordinate  to  the  claims  of  Judgment  cred- 
itors who  became  such  subsequent  to  the  execution  of  the  mortgage  and 
before  it  was  recorded. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {f  275-277; 
Dec.  Dig.  I  184.*] 

6.  Bankrxtptot  (1 161*) — MoBTOAGES— Record— Pbefebbnoss. 

Where  a  mortgage  was  executed  by  a  bankrupt  more  than  four  months 
prior  to  the  institution  of  bankruptcy  proceedings  and  was  valid  under  the 
state  law  except  as  against  subsequent  creditors  who  had  acquired  a  lien 
and  equally  valid  against  the  bankrupt's  trustee,  representing  no  such 
creditors,  though  not  recorded  until  less  than  four  months  prior  to  bank- 
ruptcy, the  date  of  record  could  not  be  regarded  as  the  date  of  execution 
for  the  purpose  of  determining  the  four  months*  period  in  order  that  it 
might  be  declared  a  voidable  preference  under  Bankr.  Act  July  1,  1898, 
c.  541,  II  60a,  60b,  30  Stat  562  (U.  S.  Comp.  St  1901,  p.  3445),  as  amended 
by  Act  Feb.  5,  1903,  c.  487,  |  13,  32  Stat  799  (U.  S.  Comp.  St  Supp.  1911, 
p.  1506). 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  261-263; 
Dec.  Dig.  1 161.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Kentucky;    Andrew  M.  J.  Cochran,  Judge. 

Action  by  William  J.  I)eupree,  trustee  in  bankruptcy  of  Luther  B. 
Watson,  against  Alice  P.  Watson.  Judgment  for  defendant  (201  Fed. 
962),  and  plaintiff  appeals.     Affirmed. 

F.  W.  Schmitz,  of  Covington,  Ky.,  for  appellant 
U.  J.  Howard,  of  Covington,  Ky.,  for  appellee. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
HOLLISTER,  District  Judge. 

HOLLISTER;  District  Judge.  The  controversy  in  this  case  is  be- 
tween William  J.  Deupree,  trustee  in  bankruptcy  of  Luther  B.  Wat- 
son, and  Mrs.  Watson,  mother  of  the  bankrupt,  over  a  mortgage  given 

*For  oUier  cases  see  Bame  topic  &  5  NUMfiBB  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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by  him  to  her,  which  was,  by  the  District  Court,  awarded  priority  over 
the  claims  of  unsecured  subsequent  creditors. 

The  mortgage  is  attacked  on  several  grounds:  That  the  debt  is 
fraudulent  in  whole  or  in  part;  that  the  mortgage  is  in  itself  fraud- 
ulent; that  it  was  withheld  from  record  and  became  invalid  under 
section  496  Kentucky  Statutes  (1903),  as  against  subsequent  creditors 
without  notice  of  its  existence;  that  it  was  withheld  from  record  in 
order  to  enable  the  mortgagor  to  obtain  credit,  and  that  it  constitutes 
a  preference  under  sections  60a  and  60b  of  the  Bankruptcy  Act  of 
1898  and  the  amendments  of  1903  and  1910. 

[1J  The  conflicting  testimony  was  carefully  weighed  by  the  referee 
as  shown  by  his  report.  He  found  the  amount  of  the  debt  was  as 
claimed  by  Mrs.  Watson,  that  the  mortgage  itself  was  free  from 
taint,  and  that  it  was  withheld  from  record  through  no  fraudulent  rea- 
son. Judge  Cochran  weighed  the  testimony  with  even  more  than  his 
usual  painstaking  and  discrimination,  and  affirmed  the  judgment  of 
the  referee  ([D.  C]  201  Fed.  962).  Under  these  circumstances,  this 
court  would  not  be  warranted  in  reaching  a  different  conclusion  '*upon 
anything  less  than  a  demonstration  of  plain  mistake."  This  rule  is 
established  and  of  frequent  application  in  this  court  and  elsewhere. 
Bank  v.  Mack,  163  Fed.  155,  158,  89  C.  C.  A.  605,  24  L.  R.  A.  (N. 
S.)  184;  Wabash  Ry.  Co.  v.  Compton,  172  Fed.  17,  21,  96  C.  C.  A. 
603;  In  re  Holden,  203  Fed.  229,  232,  121  C.  C.  A.  435;  1  Loveland 
on  Bankruptcy  (4th  Ed.)  pages  225,  226.  That  demonstration  is  not 
forthcoming.  On  the  contrary,  the  testimony  fully  justifies  the  con- 
clusion reached  by  the  district  judge  and  the  referee. 

[2]  Mrs.  Watson,  evidently  a  wom^n  of  considerable  business  ex- 
perience and  judgment,  had  carried  on  for  many  years  a  saloon  busi- 
ness in  Covington,  Ky.,  on  premises  owned  by  her  near  the  Latonia 
Race  Track.  Her  husband  kept  the  bar  and  she  attended  to  the  busi- 
ness transactions  necessary  to  carry  on  that  business.  She  and  her 
husband  spent  in  acquiring,  and  upon,  the  property  as  much  as  $18,- 
000.  She  was  the  owner  of  other  parcels  of  real  estate  and  had  main- 
tained good  credit.  Her  husband  had  died  some  little  time  prior  to 
the  transactions  which  give  rise  to  this  controversy  and  she  had  in- 
termarried with  one  Wilson,  from  whom  afterwards  she  was  divorced 
and  restored  to  her  former  name  of  Watson.  Her  son,  Luther,  the 
bankrupt,  23  years  of  age,  enjoyed  the  confidence  of  his  mother,  and 
also  of  William  Riedlin,  president  of  the  Bavarian  Brewing  Company, 
Covington.  The  fact  that  he  was  about  to  go  into  the  saloon  business 
near  his  mother's  saloon  caused  negotiations  between  him  and  her 
in  December,  1908,  looking  to  the  purchase  by  him  of  her  saloon 
premises.  For  some  time  before  he  had  been  operating  her  saloon 
on  his  own  account  and  had  incurred  an  indebtedness  to  the  Moerlein 
Brewing  Company  of  Cincinnati  of  some  $1,600,  to  secure  which  he 
had  given  chattel  mortgages  on  saloon  fixtures  and  chattels  on  the 
premises.  He  had  been  accustomed  to  purchase  most  of  the  beer  used 
by  him  from  that  company,  although  he  obtained  a  small  part  from 
the  Bavarian  Brewing  Company.  The  purchase  price  agreed  upon 
between  him  and  his  mother  was  $10,800,  of  which  $4,000  was  to 
132  O.O.A.— 35 
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be  paid  in  cash  and  the  balance,  $6,800,  was  evidenced  by  five  promis- 
sory notes  one  payable  each  year,  the  first  for  $700  and  each  of  the 
others  for  $1,525,  to  be  secured  by  mortgage  upon  the  premises. 

Luther  had  been  promised  $4,500  by  the  Moerlein  Brewing  Com- 
pany to  assist  in  carrying  through  the  transaction  for  which  he  was 
to  give  a  mortgage.  $3(X)  of  this  he  needed  for  improvements  upon 
the  premises  and  $4,000  to  make  the  cash  payment  to  his  mother. 
In  January,  Mrs.  Watson  employed  D.  A.  Glenn,  a  reputable  lawyer 
of  Covington,  to  prepare  the  necessary  papers  embracing  a  deed  from 
Mrs.  Watson  to  Luther,  a  mortgage  to  the  Moerlein  Brewing  Company 
for  $4,500,  and  the  purchase-money  mortgage  for  $6,800,  referring 
specifically  to  the  Moerlein  mortgage  to  which  it  was  subordinate. 
The  deed  was  dated  January  20,  1909;  was  acknowledged  by  her 
then  husband,  to  whom  it  had  been  sent  at  Memphis  for  his  signa- 
ture; and  was  by  her  acknowledged  February  15,  1909.  It  was  de- 
livered the  next  day. 

Luther,  being  dissatisfied  with  the  delay  of  the  Moerlein  Brewing 
Company  in  furnishing  the  $4,500,  applied  to  Riedlin  and  obtained 
the  money  at  the  Farmers'  &  Traders'  National  Bank  at  Covington 
through  the  indorsement  of  Riedlin  to  whom,  his  wife  joining,  he 
executed  a  mortgage  to  secure  that  simi.  One  of  the  most  convincing 
arguments  for  the  bona  fides  of  Mrs.  Watson's  mortgage  is  that,  in 
the  consummation  of  the  transaction  of  sale,  the  fact  that  William 
Riedlin  became  the  paramount  mortgagee  instead  of  tho  Moerlein 
Brewing  Company,  as  had  been  expected,  was  overlooked,  and  the 
mortgage  to  Mrs.  Watson,  as  originally  drafted,  remained  unchanged. 

Mrs.  Watson  being  indebted  for  something  more  than  $1,100  for 
improvements  on  the  premises,  the  indebtedness  was  paid  out  of  the 
$4,030,  and  she  received  a  check  from  Luther  on  February  16,  1909, 
for  the  balance.  The  check  was  made  the  same  day  the  deed  was 
delivered,  and  Luther  and  his  wife  executed  the  mortgage  for  $6,800 
and  the  notes  which  it  secured.  On  that  day  Luther,  Riedlin,  and 
Theis^en,  a  lawyer  of  Covington  employed  by  Riedlin  to  examine  the 
title  to  the  property,  met  at  the  bank  for  the  purpose  of  closing  the 
negotiations  for  the  loan  of  $4,500.  Since  the  deed  from  Mrs.  Wat- 
son to  Luther  recited  a  consideration  of  $1  and  other  considerations 
paid  and  to  be  paid,  Mr.  Theissen  thought  Mrs.  Watson  ought  to 
be  consulted.  Her  son  called  her  over  the  telephone,  or  she  called 
him.  She  complained  that  a  transaction  in  which  she  was  so  vitally 
interested  ought  not  be  carried  on  unless  she  were  represented.  Ried- 
lin then  talked  with  her  and  told  her  a  first  mortgage  was  about  to 
be  given  to  him  to  secure  the  $4,500  and  advised  her  not  to  put  her 
mortgage  on  record  as  to  do  so  would  amount  to  "double  taxation," 
in  that  the  property  was  already  assessed  and  her  mortgage  would 
be,  if  she  put  it  on  record.  Glenn,  her  lawyer,  also  advised  her  not 
to  put  the  mortgage  on  record. 

After  the  purchase  and  apparently  up  to  the  time  he  left  Covington 
in  August,  1910,  Luther  carried  on  quite  a  large  business,  and  in  the 
spring  of  1909,  the  exact  date  not  being  important,  he  paid  the  Riedlin 
mortgage  from  the  proceeds  of  $6,000  borrowed  on  mortgage  from  a 
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bank,  and  discharged  the  Moerlein  chattel  mortgages.  That  mortgage, 
having  been  at  once  recorded,  is  conceded  to  be  prior  to  Mrs.  Wat- 
son's mortgage. 

Through  the  Moerlein  Brewing  Company  a  saloon  had  been  estab- 
lished in  the  neighborhood  in  competition  with  Luther's  business  and 
Riedlin  loaned  $1,900  (constituting  his  unsecured  claim)  to  Luther 
for  the  purpose  of  constructing  a  bowling  alley,  better  toilet  facilities, 
and  other  improvements,  so  as  to  make  his  resort  more  attractive  than  it 
was.  Luther,  after  becoming  the  owner  of  the  saloon,  bought  all  his 
beer  from  the  Bavarian  Brewing  Company. 

Luther,  up  to  the  time  of  abandoning  his  business  in  August,  1910, 
was  apparently  doing  well,  but  was  either  unable  to  or  had  not  paid 
Riedlin  his  $1,900  nor  the  Bavarian  Brewing  Company's  debt  of  $3,- 
041.22  owing  it  for  beer.  The  claims  of  Riedlin  and  the  brewing  com- 
pany constitute  by  far  the  greater  part  of  Luther's  unsecured  indebt- 
edness. 

In  August,  1910,  Riedlin  demanded  of  Luther  a  mortgage  to  se- 
cure the  $1,900.  Luther,  realizing  that  injury  might  result  to  his 
mother,  her  mortgage  not  being  recorded,  declined  to  secure  Riedlin, 
and  appreciating  his  inability  to  pay  him  and  the  brewing  company 
and  his  other  creditors,  he,  without  notifying  his  mother  or  any  one, 
left  home  and  obtained  employment  at  Detroit,  where  he  was  living 
with  his  wife  and  children  at  the  time  his  deposition  was  taken  dur- 
ing the  pendency  of  these  proceedings.  It  is  probable  that  he  went 
away  either  because  he  was  ashamed  or  afraid  to  meet  his  creditors, 
or  was  oppressed  by  the  sense  of  failure  and  wanted  to  begin  life  over 
in  another  locality. 

On  August  13,  1910,  Luther  employed  a  lawyer  to  prepare  a  mort- 
gage to  his  mother  for  $6,800  which  he  and  his  wife  executed  and 
left  with  the  lawyer  with  directions  to  record  the  same.  It  was  re- 
corded on  the  15th.  After  the  13th  he  went  away  but  left  a  letter 
for  his  mother  telling  her  of  the  execution  of  the  mortgage.  She 
did  not  know  he  intended  to  go  away  and  had  no  knowledge  of  the 
execution  of  that  mortgage  until  his  letter  told  her  of  it.  She  did  not 
know  until  the  16th  that  he  had  gone  away  and  then  put  on  record  the 
mortgage  of  February  16,  1909,  the  mortgage  in  question  in  this  case. 
Whatever  may  be  the  explanation  of  the  mortgage  of  August  13,  1910, 
it  is  of  no  consequence  now,  since,  under  all  the  facts,  it  is  estab- 
lished that  the  mortgage  of  February  16,  1909,  was  a  valid  mortgage 
given  to  secure  $6,800  balance  of  purchase  money  represented  by 
the  five  notes  hereinbefore  described. 

On  August  17,  1910,  the  day  after  Mrs.  Watson  recorded  her  mort- 
gage, attachments  were  levied  upon  the  real  estate  at  the  instance  of 
the  Bavarian  Brewing  Company  and  Riedlin  for  their  claims  and  by 
three  other  creditors  for  claims  amounting  to  $1,071.95. 

August  26,  1910,  involuntary  proceedings  in  bankruptcy  were  in- 
stituted against  Luther  and  he  was  adjudged  a  bankrupt  on  October 
8th  following. 

The  validity  of  the  debt  to  Mrs.  Watson  and  the  mortgage  to  se- 
cure the  same  cannot  be  doubted*    She  withheld  the  mortgage  from 
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record  for,  to  her,  and  to  many  persons  otherwise  honest,  laudable 
reasons,  not  in  any  event  affecting  her  son's  possible  or  probable  pro- 
spective creditors.  It  was  not  withheld  from  record  as  the  result  of 
an  agreement  between  herself  and  son.  Her  motives  had  to  do  with 
her  own  interests  and  had  nothing  to  do  with  any  possible  effect  upon 
her  son's  credit.  It  does  not  appear  that  any  subsequent  creditor  gave 
credit  to  her  son  which  would  have  been  withheld  had  he  known  of 
the  existence  of  her  mortgage,  while  Riedlin  and  the  brewing  com- 
pany knew  of  the  mortgage  and  the  reason  why  it  was  not  recorded. 

[3]  It  is  not  denied  by  the  trustee,  and  it  is  without  doubt  the  law 
(Crucible  Steel  Co.  v.  Holt,  174  Fed.  127,  129,  98  C.  C.  A.  101),  that 
a  mortgage  in  Kentucky  duly  executed  and  delivered  upon  a  valid 
consideration  is  good  as  between  the  parties,  though  not  recorded; 
and,  since  Mrs.  Watson's  conduct  was  free  from  fraud  and  no  subse- 
quent creditor  deceived  into  giving  credit  to  Luther,  there  is  no  basis 
for  the  claim  that  the  mortgage  was  withheld  from  the  record  in  or- 
der to  enable  him  to  obtain  credit  and  this  ground  of  attack  must  fail. 

The  Kentucky  statute  invoked  by  the  trustee  reads : 

"No  deed  or  deed  of  trust  or  mortgage  conveying  a  legal  or  equitable  title 
to  real  or  personal  estate  shall  be  valid  against  a  purchaser  for  a  valuable 
consideration,  without  notice  thereof,  or  against  creditors,  until  such  deeds 
shall  be  acknowledged  or  proved  according  to  law,  and  lodged  for  record." 
Kentucky  Statutes  1903.  |  496. 

The  fact  that  Riedlin  and  the  brewing  company  had  full  notice  and 
could  take  nothing  under  this  statute  may  be  overlooked  in  view  of 
the  comprehensive  character  of  the  trustee's  duties,  representing,  as 
he  does,  all  unsecured  creditors. 

[4]  The  Supreme  Court  of  the  United  States  in  Holt  v.  Crucible 
Steel  Co.,  224  U.  S.  262,  32  Sup.  Ct.  414,  56  L.  Ed.  756,  in  which  the 
judgment  of  this  court  (174  Fed.  127,  98  C.  C.  A.  101)  was  affirmed, 
construing  this  section  with  section  67a  of  the  Bankruptcy  Act,  read- 
ing "Claims  which  for  want  of  record  or  for  other  reasons  would  not 
have  been  valid  liens  as  against  claims  of  the  creditors  of  the  bank- 
rupt shall  not  be  liens  against  his  estate,"  were  of  opinion  that  the  re- 
cording law  of  the  state  must  determine  the  effect  to  be  given  an  un- 
recorded chattel  mortgage,  and  that,  following  the  more  recent  deci- 
sions of  the  Court  of  Appeals  of  Kentucky,  the  word  "creditors,"  in 
the  statute  under  consideration,  "does  not  include  antecedent  creditors 
or  subsequent  creditors  whose  claims  are  acquired  with  notice  of  the 
unrecorded  mortgage,  but  does  include  subsequent  creditors,  without 
notice,  who  by  their  diligence  secure  a  specific  lien  upon  the  property, 
as  by  execution  or  attachment,  before  the  mortgage  is  recorded."  And 
so  it  was  held  that,  as  the  subsequent  creditors  in  that  case  had  not, 
prior  to  the  bankruptcy  proceedings,  fastened  any  lien  upon  the  prop- 
erty, the  unrecorded  mortgage  was  good  as  against  them. 

[5]  But,  it  is  urged,  the  trustee,  for  the  purposes  of  his  trust  and 
in  working  out  the  rights  of  creditors,  has  such  a  lien  by  virtue  of  the 
provisions  of  the  amendment  of  June  25,  1910,  to  section  47,  cl.  2, 
subd.  "a,"  of  the  Bankruptcy  Act.    This  provides : 

**  ♦  *  •  Such  trustees,  as  to  all  property  in  the  custody  or  coming  into 
the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  aU  the 
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rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable 
proceedings  thereon;  and  also,  as  to  all  property  not  in  the  custody  of  the 
'bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and 
powers  of  a  judgment  creditor  holding  an  execution  duly  returned  ansatis- 
tled." 

The  date  of  the  mortgage  is  February  16,  1909 ;  the  date  of  its  rec- 
ord August  16,  1910. 

This  situation  raises  the  question  whether  or  not  in  Kentucky  a 
mortgage  executed  and  delivered  in  good  faith  and  for  a  vaHd  consid- 
eration prior  to  the  date  of  the  amendment,  and  recorded  afterwards 
but  before  the  petition  in  bankruptcy  was  filed,  becomes  subordinate 
to  the  claims  of  general  creditors  who  became  such  subsequent  to  its 
execution  and  before  it  was  recorded.  The  answer  must  be  in  the 
negative,  because  the  Supreme  Court  denies  to  the  amendment  any 
retroactive  effect  (Holt  v.  Henley,  Trustee,  232  U.  S.  637,  639,  34  Sup. 
Ct.  459,  460,  58  L.  Ed.  767);  Mr.  Justice  Holmes  saying: 

**We  do  not  need  to  consider  whether  or  how  far  In  any  event  the  consti- 
tutional power  of  Congress  would  have  been  Umited.  It  is  enough  that  the 
reasonable  and  usual  interpretation  of  such  statutes  Is  to  confine  their 
effect,  so  far  as  may  be,  to  property  rights  established  after  they  were 
passed.'* 

The  trustee  takes  nothing,  as  to  any  of  his  claims,  by  the  amend- 
ments of  1910,  and  since  Mrs.  Watson's  mortgage  was  effective  against 
unsecured  subsequent  creditors  without  notice  who  had  not  fastened  a 
lien  upon  the  property,  and,  by  recording,  became  "valid''  under  the 
Kentucky  statute,  the  attachments  subsequent  to  the  date  of  record  are 
futilities.  It  follows  that  the  attack  upon  the  mortgage  based  upon  the 
Kentucky  statute  must  fail. 

[8]  But  counsel  for  the  trustee  contends  with  much  earnestness  that 
the  mortgage  is  a  voidable  preference  under  sections  60a  and  60b  of  the 
Bankruptcy  Act,  as  amended  in  1903,  basing  his  argument  on  the  claim 
that  the  date  of  recording  fixes  the  time  with  respect  to  which  the 
elements  constituting  a  voidable  preference  are  to  be  ascertained  and 
determined.  The  proposition  is  that  a  purchase-money  mortgage,  al- 
though a  security  of  high  rank  in  equity,  unimpeachable  when  made, 
and  good  as  against  the  trustee  in  bankruptcy  (York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782),  and,  under  the  laws 
of  Kentucky  (Holt  v.  Henley,  232  U.  S.  637,  34  Sup.  Ct.  459,  58  L. 
Ed.  767),  good  as  against  all  persons  becoming  general  creditors  after 
its  execution  who  have  not  fastened  a  lien  upon  the  property,  never- 
theless changes  its  character  at  the  date  of  recording  and,  by  record- 
ing, becomes  a  voidable  transfer  under  sections  60a  and  60b  of  the  Act 
of  1898  and  the  amendments  of  1903.  We  cannot  give  our  assent. 
The  proposition  is  based  upon  an  erroneous  conception  of  the  effect 
of  the  amendments  of  1903  respecting  the  time  of  expiration  of  the 
four  months'  period  within  which  a  preferential  transfer  may  be  at- 
tacked. 

The  effect  of  the  amendments  of  1903,  which  control  in  this  case, 
including  the  clause  in  60a  providing  that  where  there  is  a  preference, 
consisting  of  a  transfer  given  within  the  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  ''such  period  of  four  months  shall  not 
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expire  until  four  months  after  the  date  of  recording,  or  registering 
the  transfer,  if  by  law  such  recording  or  registering  is  required,"  has 
been  heretofore  decided  by  this  court.  In  the  case  of  In  re  Klein,  197 
Fed.  241, 249,  116  C.  C.  A.  603,  611,  it  was  said  by  Judge  Sater,  speak- 
ing for  the  court : 

"The  purpose  of  the  amendment  was,  we  think,  as  stated  in  Re  Stnrtevant, 
188  Fed.  196,  110  C.  C.  A.  68  (7th  Cir.),  to  prevent  preferential  fraudulent 
transfers  from  escaping  the  four  months'  provision,  unless  they  were  filed 
or  recorded,  as  the  case  may  be,  before  that  period  began  to  run.  It  did 
not  change  the  date  as  to  which  such  transfers  are  to  be  judged  in  deter- 
mining their  voidable  character." 

He  quotes  with  approval  what  was  said  by  Judge  Cochran  in  De- 
bus V.  Yates  (D.  C.)  193  Fed.  447: 

**It  simply  prolonged  the  time  in  which,  by  the  filing  of  a  petition  in  bank- 
ruptcy, a  recordable  preferential  transfer  might  be  deemed  to  be  a  voidable 
preference.  It  had  nothing  whatever  to  do  with  changing  the  date  as  of 
which  it  was  to  be  judged  in  determining  whether  aU  the  elements  of  a 
voidable  preference  were  present.*' 

In  the  eighth  circuit  there  are  cases  in  which  language  is  found 
seemingly  expressive  of  a  contrary  opinion;  but  Judge  Dyer  (In  re 
Jackson  Brick  &  Tile  Co.  [D.  C],  189  Fed.  636,  645)  distinguished 
those  cases  from  the  case  before  him  and  held  that  a  deed  of  trust 
executed  in  September,  1902,  securing  notes  delivered  to  a  bank  for 
a  present  loan  in  December,  1902,  but  not  recorded  until  August,  1906, 
within  four  months  of  the  petition  in  bankruptcy,  was  not  a  voidable 
preference  because  the  deed  of  trust  was  given  as  security  for  a  pres- 
ent loan  and  not  for  an  antecedent  indebtedness.  He  was  of  opin- 
ion that  the  statute  ought  not  be  construed  in  such  a  way  as  to  create 
a  transaction  different  from  what  it  actually  was.  We  are  of  the  same 
opinion,  and  follow  here  the  decision  of  this  court  on  the  same  subject 
in  the  case  In  re  Klein.  The  result  is  that  Mrs.  Watson's  mortgage  is 
not  obnoxious  to  any  provision  of  the  bankruptcy  law  applicable  to  the 
facts  in  this  case. 

The  attacks  of  the  trustee  upon  the  mortgage  having  failed,  the  judg- 
ment of  the  District  Court  is  affirmed,  with  costs. 


(216  Fed.  490) 

HOLDEN  V.  CIRCLEVILLE  LIGHT  &  POWER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  8,  1914.) 

No.  2449. 

1.  Courts  (§  367*) — Federal  Courts— Following  State  Decisions. 

In  a  suit  in  a  federal  court  involving  the  title  to  real  property.  If  the 
question  is  balanced  with  doubt,  the  court  will  incline  to  an  agreement 
with  a  decision  of  the  highest  court  of  the  state  bearing  upon  it,  although 
it  may  not  be  such  as  to  create  a  rule  of  property. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §{  958,  959;  Dec. 
Dig.  §  367.* 

Conclusiveness  of  judgment  between  federal  and  state  courts,  see  notes 
to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  478 ;  Union  & 
Planters'  Bank  v.  City  of  Memphis,  49  C.  C.  A.  468;  Converse  v.  Stew- 
art, 118  C.  C.  A.  215.] 

*For  other  cases  see  same  topic  &  5  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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2.  Wills  (§  439*) — Rules  fob  Construction — Intent  of  Testator. 

The  Intent  of  the  testator  is  the  cardinal  rule  In  the  construction  of 
wills,  and  if  that  intent  can  be  clearly  perceived,  and  is  not  contrary  to 
some  positive  rule  of  law,  it  must  prevail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  952,  955,  957 ;  Dec. 
Dig.  §  439.*] 

3.  Trusts  (§  191*) — Construction  of  Testamentary  Trust — Power  of  Sale. 

No  technical  or  express  words  are  necessary  in  a  will  to  create  a  power 
of  sale,  but  if  the  Intention  is  apparent  such  power  will  be  implied,  and 
it  may  be  inferred  from  the  general  tenor  of  the  Instrument,  or  from 
the  fact  that  a  trustee  is  empowered  and  directed  to  do  certain  things, 
to  which  the  sale  of  the  trust  property  is  necessarily  a  condition  preced- 
ent. 

[Kd.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  243;  Dec.  Dig.  § 
191.*] 

4.  Trusts  (§  191*) — Construction  of  Testamentary  Trust — Power  of  Sale. 

Where  a  suit  to  recover  property  conveyed  by  a  testamentary  trustee 
was  not  commenced  until  nearly  50  years  after  the  conveyance  was  made, 
during  which  time  the  purchaser  and  its  successor  had  acquired  rights  by 
the  maliing  of  improvements  and  otherwise  in  reliance  on  the  validity  of 
the  conveyance,  such  facts  may  properly  incline  the  court,  in  case  of 
doubtful  language  in  the  will,  to  a  construction  which  will  sustain  the 
power  of  the  trustee  to  convey. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §  243 ;  Dec.  Dig.  § 
191.*] 

5.  Trusts  (§  200*) — Conveyance  of  Property  by  Trustee — Construction. 

Where  a  grantor  had  apparently  no  title  to  the  land  conveyed,  except 
by  virtue  of  a  will  creating  a  testamentary  trust  In  such  grantor,  the 
presumption  is  justified  that  the  deed  was  made  in  reliance  upon  the 
power  conferred  thereby,  although  such  power  is  not  invoked  nor  ex- 
pressly mentioned  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §§  267-2G9;  Dec. 
Dig.  §  200.*] 

6.  Trusts  (f  202*) — Sale  of  Property  by  Trustee — Rights  of  Purchaser — 

Application  of  Proceeds. 

A  bona  fide  purchaser  from  a  trustee  empowered  to  sell,  who  pays  the 
purchase  money,  is  not  required  to  look  to  its  application. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §§  271,  272;  Dec. 
Dig.  §  202.*] 

7.  Courts  (§  342*)  —  Federal  Courts  —  Equitable  Defense  to  Action  at 

Law. 

Under  the  federal  practice,  facts  which  might  raise  an  equitable  estop- 
pel do  not  constitute  a  defense  to  an  action  at  law  for  the  recovery  of 
real  estate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  912,  913;  Dec. 
Dig.  §  342.* 

Equitable  defenses  in  actions  at  law,  see  note  to  Standard  Portland 
Cement  Corp.  v.  Evans,  125  C.  C.  A.  5.] 

8.  Wills  (§  672*) — Testamentary  Trust— Power  of  Trustee  to  Sell  Prop- 

A  testator  devised  and  bequeathed  all  of  his  residuary  estate  to  his 
widow  for  life,  and  provided  that  all  of  the  property  remaining  at  the 
time  of  her  death  "shall  constitute  a  fund  for  the  support  and  main- 
tenance of  my  daughter  ♦  •  •  and  her  children  during  her  life,  and 
at  the  death  of  my  said  daughter  ♦  ♦  ♦  the  same  shall  be  equally  di- 
vided between  her  children."  There  was  a  further  provision  that,  should 
the  daughter's  husband  die  or  become  incapacitated  during  the  widow's 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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life,  the  daughter  should  have  the  use  of  a  house  and  grounds  free  of 
rent.  The  property  consisted  largely  of  unproductive  real  estate.  Held, 
following  a  decision  of  the  Supreme  Court  of  the  state  in  a  suit  between 
other  parties,  that  the  fund  created  by  the  property  remaining  at  the 
death  of  the  widow  included  all  the  property,  real  and  personal,  and  that 
both  principal  and  income  were  charged  with  the  support  and  maintenance 
of  the  daughter  and  her  children  during  her  lifetime,  including  the  rea- 
sonable education  of  her  children;  also  that  to  that  end,  which  was 
clearly  the  paramount  object  of  the  testator,  the  daughter  took  a  life  es- 
tate subject  to  the  trust,  with  an  implied  power  to  sell  and  convey  real 
estate  when  she  deemed  it  necessary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1579-1581;    Dec. 
Dig.  f  e72.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio ;  John  E.  Sater,  Judge. 

Action  at  law  by  Martha  Bierce  Holden  against  the.  Circleville  Light 
&  Power  Company.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

C.  B.  Matthews,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
E.  L.  De  Witt,  of  Columbus,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  This  action  was  brought  to  recover 
possession  of  a  six-ninths  interest  in  certain  premises  in  Circleville, 
Ohio,  of  which  plaintiff  claimed  to  be  the  owner  in  fee.  The  case  was 
tried  without  a  jury,  and  judgment  rendered  for  defendant.  The  tes- 
timony has  not  been  sent  up.  From  the  findings  of  fact  made  by  the 
trial  judge  we  condense  the  following  as  a  sufficient  statement  for  pres- 
ent purposes : 

Isaac  Darst  died  testate  in  the  year  1844,  leaving  a  widow,  and  with- 
out issue,  except  one  daughter,  who  was  then  married.  His  will,  which 
was  duly  probated,  after  providing  for  the  application  to  the  payment 
of  his  debts  of  his  moneys  and  credits,  such  part  of  his  personal  effects 
as  his  widow  should  not  wish  to  retain,  and,  so  far  as  necessary,  his 
least  productive  real  estate  (which  the  executor  was  authorized  to 
sell),  contained  the  following  provision : 

"I  further  Vill  and  bequeath  to  my  wife,  Martha  Darst,  all  the  rest  and 
residue  of  my  estate,  real  and  personal,  to  be  used  and  kept  by  her  during  her 
Ufetime,  and 

"I  further  will  and  direct  that  after  the  death  of  my  wife  Martha,  all  the 
property  then  remaining  shall  constitute  a  fund  for  the  support  and  main- 
tenance of  my  daughter,  Ann  Bierce,  and  her  children  during  her  life,  and 
at  the  death  of  my  said  daughter  Ann  the  same  shaU  be  equally  divided  l)e- 
tween  her  children.  I  would  further  provide  and  direct  that  should  my 
daughter  Ann  become  a  widow  or  should  her  husband,  W.  W.  Bierce,  by 
sickness  or  otherwise  become  disabled  from  doing  business  and  supporting  his 
family  during  the  lifetime  of  my  wife,  she,  my  said  daughter,  shall  have  the 
use  and  occupaucy  of  the  house  she  now  occupies  with  the  privilege  of  a 
small  garden  on  lot  No.  11  in  the  town  of  Circleville,  free  of  charge." 

Then  followed  a  provision  that,  in  the  event  of  the  death  of  his 
daughter  without  living  children,  his  property  "shall  then  be  divided 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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between"  certain  of  the  testator^s  nieces.  The  widow  died  in  1855.  In 
December  1860,  the  daughter,  who  then  had  nine  living  children,  joined 
with  her  husband  in  conveying  by  warranty  deed  to  the  Circleville  Gas, 
Light  &  Coke  Company  (hereafter  called  the  Coke  Company)  the  en- 
tire of  the  premises  in  question,  together  with  other  property. 

In  February,  1864  (more  than  three  years  after  the  conveyance  to 
the  Coke  Company),  Mrs.  Bierce  applied  to  the  appropriate  common 
pleas  court  of  Ohio  by  petition,  alleging  the  necessity  of  selling  certain 
other  real  estate  "in  order  to  support  said  petitioner  and  her  children," 
stating  that  "doubts  have  arisen  as  to  whether  your  petitioner  is  en- 
titled to  a  fee  simple  or  life  estate  in  the  said  lands,  and  your  peti- 
tioner, being  desirous  of  selling  said  lands,  is  not  able  to  do  so  on  ac- 
count of  apprehension  in  the  minds  of  some  persons  as  to  the  title," 
praying  a  construction  of  the  will,  and  a  determination  "whether  she 
may  under  any  circumstances,  and,  if  so,  under  what  circumstances, 
sell  said  lands  in  fee  simple,  and  that  the  court  may  order  the  same  to 
be  sold."  Plaintiff  formally  consented  to  the  sale  asked  for.  Appar- 
ently in  connection  with  this  proceeding,  plaintiff  and  another  of  Mrs. 
Bierce's  children  voluntarily  quitclaimed  to  the  Coke  Company  all 
their  interest  in  the  premises  here  in  controversy.  The  common  pleas 
court  held  that  the  will  authorized  "petitioner,  as  trustee  for  herself 
and  her  children,  and  in  the  event  of  its  being  necessary  to  the  support 
of  herself  and  children,  to  sell  said  premises,"  found  that  such  sale 
was  necessary  for  the  purpose  stated,  and  accordingly  directed  peti- 
tioner and  her  husband  to  make  the  sale. 

Proceedings  to  review  this  judgment  were  taken  in  1879,  when  the 
youngest  of  Mrs.  Bierce's  children  attained  majority.  The  Supreme 
Court  of  Ohio  affirmed  the  judgment  of  the  common  pleas  court,  hold- 
ing that  the  "fund"  composed  of  the  property  remaining  at  the  widow's 
death  was  "charged  with  the  support  and  maintenance  of  Ann  and  her 
children  as  its  primary  object,"  and  that  "if  the  income  proved  insuffi- 
cient the  principal  could  be  resorted  to  for  proper  support."  Bierce  v. 
Bierce,  41  Ohio  St.  241. 

Mrs.  Bierce  died  in  1901,  her  husband  having  died  in  1893.  In  1909 
the  six  children  who  had  not  quitclaimed  to  the  Coke  Company  in  1863 
and  1864,  quitclaimed  all  their  interest  in  the  premises  in  controversy 
to  the  plaintiff,  who  thereupon  instituted  this  suit  against  defendant 
in  error,  which  had,  in  1891,  succeeded  by  purchase  to  the  interests  of 
the  Coke  Company. 

Plaintiff'  contends  that  Mrs.  Bierce  took  at  her  mother's  death  only 
a  life  estate  in  the  property  then  remaining,  with  remainder  in  fee  to 
her  children,  and  that  her  deed  to  the  Coke  Company  thus  merely  con- 
veyed her  life  estate,  which  terminated  in  1901.  Defendant  contends 
that  the  property  remaining  at  the  death  of  the  testator's  widow  con- 
stituted a  trust  fund,  of  which,  not  only  the  income,  but  the  principal, 
so  far  as  necessary,  was  charged  with  the  support  and  maintenance  of 
Mrs.  Bierce  and  her  children  (including  the  education  of  the  children) 
during  the  lifetime  of  Mrs.  Bierce,  that  the  latter  was  made  trustee  of 
this  fund,  with  power  to  sell  the  real  estate  belonging  thereto,  so  far 
as  necessary,  for  such  support  and  maintenance,  that  necessity  for  such 
sale  existed,  and  that  the  title  accordingly  passed  thereunder. 
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The  decision  in  Bierce  v.  Bierce  is  invoked  as  an  adjudication  of 
defendant's  construction  of  the  will.  Plaintiff  denies  the  bindinjg  effect 
of  this  decision,  and  insists  that,  even  if  it  be  followed,  plaintiflf  is 
still  entitled  to  recover,  because  the  sale  here  in  question  was  not,  as 
in  Bierce  v.  Bierce,  under  order  of  court.  That  decision,  as  applied  to 
the  controversy  before  us,  determined  only  that  the  principal  of,  as 
well  as  the  income  from,  the  fund  composed  of  the  property  remain- 
ing at  Mrs.  Darst's  death  was  charged  with  the  support  and  main- 
tenance of  Mrs.  Bierce  and  her  children.  It  did  not  determine  that 
Mrs.  Bierce  was  the  trustee  of  this  fund,  with  power  to  dispose  of  its 
principal  without  previous  authority  of  court ;  for,  although  there  are 
expressions  in  the  opinion  smacking  of  this  view,  not  only  was  that 
question  not  involved,  because  the  lower  court  had  authorized  the  con- 
veyance in  question,  but  the  proposition  is  not  mentioned  in  the  head- 
notes,  which,  under  the  rule  in  Ohio,  alone  expressed  the  actual  de- 
cision of  the  court. 

[1]  Conceding  that  the  decision  in  Bierce  v.  Bierce  is  not,  strictly 
speaking,  res  judicata  in  defendant's  favor,  for  the  reason  that  nei- 
ther it  nor  its  property  was  before  the  court,  yet,  if  that  decision  ex- 
presses the  settled  law  of  the  state,  it  may  be  invoked  by  defendant  in 
this  cause  as  a' rule  of  property;  for,  although  pronounced  after  the 
sale  by  Mrs.  Bierce  to  the  Coke  Company,  it  was  rendered  before  the 
purchase  from  that  company  by  defendant,  who  will  be  presumed  to 
have  bought  in  reliance  uppn  it.  We  find  nothing  in  the  Ohio  deci- 
sions which  should  cause  us  to  reject  the  decision  as  stating  the  settled 
law  of  the  state.  But,  regardless  of  whether  or  not  that  decision  cre- 
ated a  rule  of  property,  and  regardless  of  whether  made  before  the 
rights  here  involved  accrued,  it  being  the  decision  of  the  highest  court 
of  the  state  in  which  the  lands  are  situated,  we  should  lean  to  an  agree- 
ment with  it  if  the  question  is  balanced  with  doubt.  Kuhn  v.  Fairmount 
Coal  Co.,  215  U.  S.  345,  360,  30  Sup.  Ct.  140,  54  L.  Ed.  228;  Mes- 
singer  v.  Anderson,  225  U.  S.  436,  445,  32  Sup.  Ct.  739,  56  L.  Ed. 
1152.  And  see  Rowe  v.  Hill,  215  Fed.  518,  132  C.  C.  A.  30,  decided 
by  this  court  May  15,  1914. 

[2]  Turning,  then,  to  the  question  of  the  correct  construction  of 
the  will:  The  intent  of  the  testator  is  the  cardinal  rule  in  the  con- 
struction of  wills,  and  if  that  intent  can  be  clearly  perceived,  and  is 
not  contrary  to  some  positive  rule  of  law,  it  must  prevail.  Finlay  v. 
King,  3  Pet.  346,  377,  7  L.  Ed.  701 ;  Colton  v.  Colton,  127  U.  S. 
300,  309,  8  Sup.  Ct.  1164,  32  L.  Ed.  138;  Carter  v.  Reddish,  32  Ohio 
St.  1 ;   Foster  v.  Stevens,  146  Mich.  131,  135,  109  N.  W.  265. 

Plaintiff  urges  that  the  testator's  intention  that  the  land  should  not 
be  sold  is  evidenced  by  the  fact  that  the  property  was  not  directed  to 
be  **turned  into"  a  fund,  but  to  "constitute"  a  fund;  by  the  use  of  the 
word  "same"  in  referring  to  the  division  to  be  had  at  the  daughter's 
death,  which  it  is  contended  can  only  mean  "the  same  property,"  which 
remained  at  the  widow's  death ;  by  the  failure  to  give  the  daughter 
the  fee  simple  of  the  property ;  and  by  a  supposed  inconsistency  be- 
tween an  inclusion  of  the  real  estate  in  the  trust  fund  charged  with  the 
maintenance  and  the  express  devise  to  the  daughter's  children  after 
their  mother's  death.    But  neither  one  nor  all  of  these  considerations 
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are  necessarily  controlling.  The  rules  they  invoke  are  aids  only  in  de- 
termining the  controlling  question  of  intent,  which  must  be  arrived 
at  from  a  consideration  of  all  the  terms  of  the  will,  vlt  was  said  by 
Mr.  Justice  Miller  ^  that  "of  all  legal  instruments  wills  are  the  most 
inartificial,  and  less  to  be  governed  in  their  construction  by  the  settled 
use  of  technical  legal  terms" ;  and,  as  said  by  Mr.  Justice  Matthews,^ 
**it  is  a  question  in  each  case  of  Uie  reasonable  interpretation  of  the 
words  of  the  particular  will,  with  a  view  of  ascertaining  through  their 
meaning  the  testator's  intention." 

It  is  clear  that  the  testator  was  chiefly  solicitous  that  his  daughter 
and  her  children  be  properly  cared  for  so  long  as  the  daughter  should 
live.  This  paramount  solicitude  is  shown  in  the  postponement  of  any 
division  of  the  property  until  the  daughter's  death;  in  providing  for 
her  free  use  of  the  home  in  case  of  intervening  necessity,  even  during 
her  mother's  lifetime,  and  though  such  use  would  lessen  the  income 
of  the  testator's  widow  from  an  estate  largely  unproductive  and  pre- 
sumably so  known  to  the  testator ;  in  the  fact  that  the  testator's  prop- 
erty was  to  be  "used  and  kept"  by  his  widow  during  her  lifetime, 
while  at  her  death  all  the  remaining  property  was  to  "constitute  a 
fund"  for  the  support  and  maintenance  of  the  testator's  daughter  and 
her  children  during  the  daughter's  lifetime ;  in  the  fact  that  there  was 
not  only  no  stated  limitation  of  expenditure  to  income,  but  no  express 
restriction  of  any  kind  as  to  the  amount  usable  for  the  purposes  stated 
— all  considered  in  connection  with  the  fact  of  the  largely  unproductive 
nature  of  the  estate.  We  are  by  no  means  satisfied  that  the  Supreme 
Court  of  Ohio,  in  the  Bierce  Case,  erred  in  holding  that  the  fund  cre- 
ated by  the  property  remaining  at  the  death  of  the  testator's  widow  in- 
cluded all  the  property,  real  and  personal,  ,and  that  not  only  the  in- 
come, but  its  principal,  so  far  as  necessary,  were  charged  with  the 
support  and  maintenance  of  the  daughter  and  her  children,  from  the 
time  of  the  widow's  death  to  the  decease  of  the  daughter.  We  there- 
fore accept  the  decision  of  that  court.  It  is  supported  by  Ladd  v. 
Chase,  155  Mass.  417,  421,  29  N.  E.  637;  Parker  v.  Travers,  74  N.  J. 
Eq.  812,  71  Atl.  612,  and  other  cases.  It  logically  follows  that  the 
term  "maintenance"  includes  the  reasonable  education  of  the  daugh- 
ter's children.    Patterson  v.  Read,  42  N.  J.  Eq.  621, 9  Atl.  579. 

The  question  then  arises  whether  Mrs.  Bierce  had  the  power,  with- 
out the  authority  of  court,  to  sell  the  real  estate  in  question.  It  is 
conceded  that  she  held  an  estate  for  life  in  all  the  property,  real  and 
personal,  remaining  at  the  death  of  her  mother,  the  testator's  widow. 
Indeed,  unless  she  had  such  legal  estate,  with  the  sole  right  of  posses- 
sion during  her  lifetime,  this  action  would  be  barred  by  the  statute  of 
limitations.  Gen.  Code  Ohio  1910,  §  11219.  The  case  must  be  judged 
as  if  the  will  had  made  the  conveyance  of  the  life  estate  to  Mrs.  Bierce, 
and  the  remainder  over  to  her  children,  expressly  subject  to  a  trust 
whereby  the  estate,  both  real  and  personal,  remaining  at  the  widow's 
death  was  chargeable,  both  principal  and  interest,  with,  and  liable  to 
be  sold  for,  the  support  and  maintenance  of  Mrs.  Bierce  and  her  chil- 

1  Clarke  v.  Boorman's  Executors,  18  WaU.  nt  page  502.  21  L.  Ed.  904. 
«  Colton  V.  ColtoD,  127  U.  S.  at  page  310,  8  Sup.  Ct  1164,  32  L.  Ed.  138. 
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dren,  but  without  in  terms  conferring  power  of  sale  upon  Mrs.  Bierce. 
For  no  technical  language  is  necessary  to  the  creation  of  a  trust  in  a 
will  (Colton  V.  Colton,  127  U.  S.  300,  310,  8  Sup.  Ct.  1164,  32  L.  Ed. 
138) ;  and,  subject  to  an  exception  which  does  not  apply  here,  "wher- 
ever a  person,  by  will,  gives  property,  and  points  out  the  object,  tlie 
property,  and  the  way  [it  should]  go,  a  trust  is  created."  Inglis  v. 
Sailors  Snug  Harbor,  3  Pet.  at  page  119,  7  L.  Ed.  617.  See,  also,. 
Hoxie  V.  Hoxie,  7  Paige  (N.  Y.)  at  page  192.  If  the  power  of  sale  was 
expressly  or  impliedly  conferred  upon  Mrs.  Bierce,  no  sanction  of  the 
court  was  necessary  to  a  conveyance.  Perry  on  Trusts  (6th  Ed.)  § 
476.  The  will  obviously  did  not  expressly  confer  the  power  to  sell 
real  estate.  The  specific  question  thus  is  whether  such  power  is  to  be 
implied,  as  coupled  with  the  life  estate,  and  in  view  of  the  trust  with 
which  the  entire  fund  was  charged. 

[3]  No  technical  or  express  words  are  necessary  in  a  will  to  create 
a  power  of  sale.  If  the  intention  is  apparent,  such  power  will  be 
implied.  It  may  be  inferred  from  the  general  tenor  of  the  instru- 
ment, or  from  the  fact  that  a  trustee  is  empowered  and  directed  to  do 
certain  things,  of  which  the  sale  of  trust  property  is  necessarily  a  con- 
dition precedent.  Farwell  on  Powers  (2d  Ed.)  pp.  48,  546;  2  Perry 
on  Trusts,  §  501 ;  Winston  v.  Jones,  6  Ala.  550,  554;  2  Beach  on  Trus- 
tees, §  450.  And  see  1  Lewin  on  Trusts,  p.  *434,  and  note  (b).  For 
example,  if  there  is  a  general  direction  to  sell,  and  it  is  not  stated  by 
whom  the  sale  is  to  be  made,  the  power  of  sale  will  be  implied  in  the 
executor,  trustee,  or  other  person,  as  the  case  may  be,  by  whom  the 
proceeds  of  the  sale  are  to  be  applied.  2  Perry  on  Trusts  (6th  Ed.)  § 
501,  and  notes;  Tylden  v;  Hyde,  2  Sim.  &  Stuart,  238,  241.  But  this 
rule  is  not  limited  to  cases  of  express  direction  to  sell. 

In  Going  v.  Emery,  16  Pick.  (Mass.)  107,  111  (26  Am.  Dec.  645).  a 
direction  to  the  executor  to  collect  the  residue  of  the  testator's  prop- 
erty, real  and  personal,  "as  soon  as  can  be  done  consistently  without 
sacrificing  too  much  by  forcing  the  sale  thereof  in  an  improper  man- 
ner," and  to  pay  over  the  proceeds  to  certain  persons  named  for  reli- 
gious purposes,  was  held  to  create  a  power  in  the  executor  to  sell  real 
estate  in  order  to  carry  into  effect  the  other  purposes  of  the  devise,  al- 
though the  legal  title  was  not  in  terms  conveyed  to  any  one.  In  Shaw 
V.  Hussey,  41  Me.  495,  the  testator  gave  to  his  wife  all  his  property^ 
real  and  personal,  "during  her  natural  life."  In  a  later  item  he  directed 
that  at  his  wife's  death  all  his  "real  estate,  that  may  remain  unexpend- 
ed by  her,  be  divided  in  equal  shares  between"  certain  persons.  It  was 
held  that  the  wife  took  a  devise  for  life,  with  the  power  of  sale  of  real 
estate,  as  implied  in  the  words  "that  may  remain  unexpended  by  her." 
In  McGuire  v.  Gallagher,  99  Me.  334,  59  Atl.  445,  the  testator's  prop- 
erty was  devised  to  his  widow  "during  her  life,"  "to  be  used  by  her 
according  to  her  desire,"  with  direction  that  after  her  death  "all  the 
property  remaining"  be  divided  among  certain  persons.  It  was  held 
that  the  wife  took  a  life  estate  in  the  entire  property,  with  an  implied 
power  of  sale  of  any  or  all  of  it,  both  real  and  personal,  with  the  right 
to  use  the  proceeds  for  her  support  and  comfort  as  she  might  desire. 

In  Newlin  v.  Phillips  (Del.)  60  Atl.  1068,  all  the  testator's  property,, 
real  and  personal,  was  given  to  his  widow,  "to  hold,  to  keep,  and  en- 
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joy  for  her  own  use  and  benefit,  to  be  free  from  the  control  or  inter- 
ference of  any  person  or  persons  whatever,"  with  the  expressed  desire 
that  she  should  "carefully  husband  and  keep  intact  as  nearly  as  possible 
the  estate,  in  order  that  the  revenues  therefrom  >may  give  her  a  com- 
fortable and  sufficient  livelihood  for  the  remainder  of  her  life,"  with 
directions  that  "such  as  may  be  remaining  thereof"  be  at  her  death 
divided  in  a  certain  manner.  It  was  held  that  the  wife  took  merely 
a  life  estate,  with  the  implied  power,  if  she  should  find  the  income  in- 
sufficient, to  dispose  of  such  part  of  the  estate  as  might  be  necessary 
for  that  purpose.  In  Silvers  v.  Canary,  109  Ind.  267,  9  N.  E.  904,  a 
devise  to  a  wife  of  certain  real  and  personal  property  for  life,  with 
directions  that  what  should  not  be  consumed  at  her  death  should  be 
divided  among  the  testator's  children,  was  held  to  give  the  wife  the 
power  to  convey  the  fee  in  the  land. 

Adopting,  as  we  do,  the  construction  that  the  testator  intended  his 
real  estate  to  be  sold,  so  far  as  necessary,  for  the  support  and  main- 
tenance of  his  daughter  and  her  children  during  the  daughter's  life, 
an  implied  power  in  the  daughter  to  sell  would  seem,  under  the  author- 
ities cited,  to  be  justified,  provided  the  testator  intended  that  his  daugh- 
ter should  determine  the  necessity  of  sale,  and  should  herself  disburse 
the  proceeds  thereof  for  her  own  and  her  children's  support.  There 
are  some  decisions  out  of  harmony  with  this  rule,  but  we  have  found 
none  of  controlling  authority.  The  District  Judge,  in  his  opinion  on 
final  hearing,  said : 

"The  will  imposed  no  restriction  on  tlie  daughter  as  to  her  expenditures 
for  the  support  and  maintenance  of  herself  and  children.  The  amount  rested 
in  her  discretion,  confidence  in  which  is  shown  by  the  testator  in  his  failure 
to  exact  a  bond  of  her  for  the  preservation  of  the  estate  and  to  require  an 
accounting  by  her  to  some  appropriate  court  She  was,  in  law,  authorized  to 
expend  such  a  sum  as  persons'  stationed  and  circumstanced  in  life  as  she 
and  her  children  were  ought  reasonably  to  have  for  Bup];)ort  and  mainte- 
nance." 

If  the  construction  we  have  adopted  as  to  the  general  purpose  and 
intent  of  the  will  is  the  correct  one,  the  view  of  the  District  Judge  quot- 
ed does  not  seem  far-fetched. 

[4]  The  validity  of  the  conveyance  in  question  was  not  directly  at- 
tacked until  more  than  49  years  after  the  sale  was  made,  and  not  until 
30  years  after  the  decision  of  the  Supreme  Court  of  Ohio  in  Bierce  v. 
Bierce.  It  is  not  improbable  that  during  this  long  period  defendant  or 
its  grantors  have  acquired  rights,  by  way  of  improvements  or  other- 
wise, in  reliance  upon  the  sale.  While  these  considerations  do  not 
afford  a  defense  to  this  action,  they  "may  properly  incline  a  court,  in 
the  case  of  doubtful  language  in  the  will,  to  a  construction  of  it  that 
will  validate  the  deeds  and  the  exercise  of  the  power,  by  which  alone 
they  can  be  supported."  * 

The  case  has  been  argued  here  as  if  Mrs.  Bierce's  children  were  all 
minors  when  the  sale  was  made.  We  think  the  District  Judge  was 
justified  in  inferring  that  the  circumstances  of  the  family  were  such 
as  to  make  the  sale  and  the  use  of  the  principal  or  its  proceeds  neces- 

8  Language  of  Judge  Taft  in  Smith  v.  Mclntyre  (C.  C.  A.,  Gth  Cir.)  95  Fed. 
at  page  588,  37  C.  C.  A.  177. 
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sary  to  the  support  and  maintenance  of  Mrs.  Bjerce  and  her  children^ 
including  the  latter's  education.  As  this  proposition  is  not  challenged 
in  brief  or  argument  of  plaintiff,  we  content  ourselves  with  stating  it 
without  elaboration,  beyond  saying  that,  in  our  opinion,  plaintiff's  vol- 
untary conveyance  to  the  Coke  Company  of  her  interest  in  the  premises 
upon  her  attaining  legal  majority,  especially  as  made  in  connection 
with  her  formal  assent  to  the  further  sale  of  real  estate  for  the  sup- 
port of  the  testator's  daughter  and  her  children,  is  a  more  or  less  co- 
gent admission  that  the  circumstances  justified  the  sale  made  nearly 
four  years  earlier. 

[5]  As' neither  Mrs.  Bierce  nor  her  husband  had  apparently  any 
title  to  the  land  in  question,  except  by  virtue  of  the  will,  the  presump- 
tion is  justified  that  the  deed  was  made  in  reliance  upon  the  power 
conferred  thereby,  although  such  power  is  not  expressly  invoked  or 
mentioned  in  the  deed.  Warner  v.  Conn.  Mutual  Life  Ins.  Co.,  109 
U.  S.  357,  365,  3  Sup.  Ct.  221,  27  L.  Ed.  962;  Smith  v.  Mclntyre,  95 
Fed.  at  page  591,  37  C.  C.  A.  177;  Bishop  v.  Remple,  11  Ohio  St. 
277,  281 ;  2  Perry  on  Trusts,  §  511c  and  note  (a). 

[6]  There  is  nothing  in  the  record  to  impugn  the  good  faith  of  the 
Coke  Company,  and  a  bona  fide  purchaser  who  pays  the  purchase  mon- 
ey to  one  empowered  to  sell  is  not  required  to  look  to  its  application. 
Potter  V.  Gardner,  12  Wheat.  498,  502,  6  L.  Ed.  706. 

[7]  Plaintiff's  purchase  under  which  she  claims  in  this  suit  is  pure- 
ly speculative,  and  the  record  suggests  a  question  of  equitable  estoppel. 
But  under  the  federal  practice,  such  estoppel  is  not  a  defense  to  a 
suit  at  law  for  the  recovery  of  real  estate.  Foster  v.  Mora,  98  U.  S. 
425,  25  L.  Ed.  191 ;  Johnson  v.  Christian,  128  U.  S.  374,  382,  9  Sup. 
Ct.  87,  32  L.  Ed.  412 ;  Langdon  v.  Sherwood,  124  U.  S.  74,  84,  8  Sup. 
Ct.  429,  31  L.  Ed.  344;  Scott  v.  Armstrong,  146  U.  S.  499,  13  Sup. 
Ct.  148,  36  L.  Ed.  1059;  Highland  Boy  Gold  Mining  Co.  v.  Strickley 
(C.  C.  A.,  8th  Cir.)  116  Fed.  852,  854,  54  C.  C.  A.  186;  Davis  v.  Davis 
(C.  C.  A.,  5th  Cir.)  72  Fed.  81,  83,  18  C.  C.  A.  438. 

[8]  We  therefore  have  not,  in  determining  the  rights  of  the  parties 
in  this  suit,  taken  this  question  into  account.  The  important  question 
of  the  existence  of  the  power  of  sale,  necessary  to  sustain  the  deed 
before  us,  is  not  by  any  means  free  from  difficulty.  But  having  in 
mind  the  deference  due  to  the  construction  of  the  will,  so  far  as  made, 
by  the  Supreme  Court  of  Ohio  more  than  30  years  ago,  our  duty,  in 
view  of  the  long  delay  in  attacking  the  conveyance  in  question,  to  in- 
cline to  such  construction  of  doubtful  language  affecting  the  ques- 
tion of  implied  power  of  sale  as  will  validate  the  deed,  the  actual  deci- 
sion of  the  common  pleas  court,  the  facts  found  by  the  District  Judge 
and  his  carefully  considered  opinion,  together  with  the  broad  general 
rule  that  we  should  not  reverse  a  judgment  unless  the  record  gives 
rise  to  a  clear  conviction  of  error  (Chicago  Junction  Ry.  Co.  v.  King, 
222  U.  S.  222,  32  Sup.  Ct.  19,  56  L.  Ed.  173 ;  Seaboard  Air  Line  v. 
Moore,  228  U.  S.  433,  435,  33  Sup.  Ct.  580,  57  L.  Ed.  907;  L.  &  N. 
Ry.  Co.  V.  Lankford  [C.  C.  A.,  6th  Cir.]  209  Fed.  321,  325,  126  C.  C.  A. 
247),  which  conviction  does  not  here  exist,  we  are  constrained  to  ac- 
cept the  conclusion  of  the  District  Court,  and  so  to  affirm  its  judgment. 
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(217  Fed.  756) 

GEORGIA  &  F.  RY.  CO.  v.  BROTHERHOOD  OF  LOCOMOTIVE 
ENGINEERS  et  al. 

(arcult  Court  of  Appeals,  Fifth  Circuit.    October  30,  1914.) 

No.  2689. 

1.  Arbitration  and  Award  (J  73*) — Carriers  and  Employes  Act — Review 

OF  Award. 

Under  Arbitration  Act  July  15,  1913,  c.  6,  {  8,  38  Stat.  107  (Comp.  St. 
1913,  §  8673),  which  authorizes  a  review  of  the  award  by  the  District 
Court  on  exceptions  "for  matter  of  law  apparent  upon  the  record,"  an 
award  is  subject  to  exception  only  on  some  ground  which  affects  the 
Jurisdiction,  right,  or  authority  of  the  arbitrators  to  make  the  same. 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  Cent  Dig.  {$ 
368-398 ;    Dec.  Dig.  §  73.*] 

2.  Arbitration  and  Award  (J  73*) — Carriers  and  Employes  Act — Review 

OF  Award. 

Such  review  can  only  extend  to  questions  affecting  the  legality  of  the 
proceedings  or  the  conclusiveness  of  the  award,  and  views  expressed  by 
the  arbitrators  or  reasons  given  for  their  decision  are  immaterijil.t 

3.  Appeal  and  Error   (§  4*) — Caeiuehs  and   EiiiLoviiis   Act — Decision   of 

District  Court — Mode  of  Review. 

The  decision  of  a  District  Court  on  exceptions  to  the  award  of  arbi- 
trators rendered  under  Arbitration  Act,  §  8,  is  reviewable  in  the  Circuit 
Court  of  Appeals  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §{  8-21 ; 
Dec.  Dig.  §  4.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia;  Wm.  B.  Sheppard,  Judge. 

Arbitration  proceeding  between  the  Georgia  &  Florida  Railway  Com- 
pany and  Brotherhood  of  Locomotive  Engineers  and  Brotherhood  of 
Locomotive  Firemen  and  Enginemen.  On  appeal  by  the  Railroad  Com- 
pany from  decision  of  District  Court  (215  Fed.  195)  on  exceptions  to 
award.    Affirmed. 

Wm.  H.  Barrett,  of  Augusta,  Ga.,  for  appellant. 
Henry  C.  Roney,  of  Augusta,  Ga.,  for  appellees. 

Before  PARDEE,  Circuit  Judge,  and  GRUBB  and  CALL,  District 
Judges. 

PER  CURIAM.  This  is  an  appeal  from  the  judgment  of  the  Dis- 
trict Court  overruling  the  exceptions  to  an  award  made  in  arbitration 
proceedings  under  the  act  of  Congress  providing  for  mediation,  con- 
ciliation, and  arbitration  in  controversies  between  certain  employers  and 
their  employes,  approved  July  15,  1913.  The  case  is  brought  also  to 
this  court  by  writ  of  error,  as  the  appellant  apprehended  that  the  word 
**appeal"  might  have  been  employed  in  the  generic  sense,  and  that  the 
writ  of  error  was  the  sole  method  of  review.  The  case  is  submitted 
on  both  the  appeal  and  writ  of  error. 

The  errors  assigned  in  this  cburt  are:  First,  because  each  and  all 
the  exceptions  filed  by  the  said  defendant  the  Georgia  &  Florida  Rail- 

*For  other  cases  see  same  topic  &  S  nxtmbbr  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

f  See  note  at  end  of  case. 
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way  Company  to  the  award  of  the  arbitrators  are  founded  upon  errors 
of  law  apparent  upon  the  face  of  the  record  in  such  arbitration  pro- 
ceedings ;  second,  because  the  errors  of  law  apparent  upon  the  face  of 
the  record,  to  which  exceptions  can  be  filed  in  such  arbitration  pro- 
ceedings, are  not  confined  to  such  errors  of  law  as  make  the  arbitration 
proceedings  void  ab  initio,  but  extend  to  any  substantial  error  of  law 
appearing  upon  the  face  of  the  record  in  such  proceedings. 

[  1  ]  I.  We  have  carefully  considered  the  record  and  the  briefs  and 
arguments  of  counsel,  and  conclude  that  the  exceptions  filed  in  the  Dis- 
trict Court  were  properly  overruled.  In  deciding  the  case,  the  district 
judge,  in  a  very  elaborate  opinion,  held  that  the  alleged  errors  pre- 
sented by  the  exceptions  were  questions  of  mixed  law  and  fact,  and  not 
pure  questions  of  law,  and  that  the  award  was  not  assailed  on  any 
ground  that  would  void  it  for  lack  of  jurisdiction,  or  on  any  ground 
for  setting  aside  the  common  law  of  arbitration,  in  that  it  is  not  pre- 
tended that  it  is  not  a  legally  constituted  board  of  arbitration,  or  that 
the  statute  under  which  it  is  organized  was  invalid ;  or  that  the  board 
traveled  beyond  the  scope  of  the  matters  properly  submitted  by  agree- 
ment of  parties.  As  we  read  the  exceptions  filed  in  the  lower  court, 
they  refer  to  and  are  based  upon  the  declarations  of  the  chairman  and 
opinions  of  the  arbitrators  upon  questions  of  law  not  necessarily  aflfect- 
ing  the  award  made. 

[2]  II.  The  second  assignment  of  error  seems  to  relate  to  questions 
of  law  not  affecting  *the  legality  of  the  arbitration  proceedings  or  the 
conclusiveness  of  the  award.  The  case  shows  that  the  arbitrators  com- 
plied with  all  the  requirements  of  section  7  of  the  controlling  Act  of 
Congress  (Comp.  St.  1913,  §  8672)  and  heard  all  the  evidence,  state- 
ments, and  argtunents  offered  by  the  parties,  and  made  their  award.  If. 
in  addition  thereto,  the  arbitrators  gave  reasons  for  their  award,  and 
therein  expressed  views  as  to  questions  of  law  or  fact  more  or  less  in- 
volved in  and  connected  with  the  matters  in  controversy,  it  is  immate- 
rial. The  award  was  signed  by  all  the  arbitrators,  altihough  one  ex- 
cepted as  to  a  part  thereof,  and,  whether  the  reasons  given  were  sound 
or  unsound,  they  in  no  way  vitiated  the  effect  or  legality  of  the  award. 
In  the  law  under  which  the  arbitration  was  held  the  duties  of  the  ar- 
bitrators are  clearly  defined  and  it  is  expressly  provided  that : 

•*In  its  award  or  awards  the  said  board  shall  confine  Itself  to  findings  and 
recommendations  as  to  the  question  specifically  submitted  to  it  or  matters  di- 
rectly bearing  thereon." 

The  arbitrators  are  called  to  find  and  make  an  award,  and  are  not 
called  to  give  reasons  or  arguments  on  either  law  or  the  facts. 

[3]  We  think  the  case  was  properly  brought  to  this  court  by  appeal. 
See  Story  v.  Black,  119  U.  S.  235,  7  Sup.  Ct.  176,  30  L.  Ed.  341 ;  Idaho 
&  Oregon  Land  Co.  v.  Bradbury,  132  U.  S.  514,  10  Sup.  Ct.  177,  33 
L.  Ed.  433. 

The  judgment  of  the  District  Court  is  affirmed. 

The  writ  of  error  is  dismissed. 
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NOTE. 
Appeal  or  Otlier  Prooeeding  for  Review  of  Award* 

I.  In  General. 

(Ala.)  Code,  {  3547,  providing  for  appeals  from  a  judgment  setting  aside 
an  award,  or  entering  it  up  as  the  Judgment  of  the  court,  does  not  authorize 
an  appeal  from  a  refusal  to  enter  up  an  award  as  the  judgment  of  the  court. 
■^Dudley  v.  Farris,  79  Ala.  187 ;  Ex  parte  Dudley,  Id. 

(Ala.)  Where  the  circuit  court  had  no  jurisdiction  of  an  appeal  from 
an  award  arbitrators  filed  in  the  court  of  a  justice  of  the  peace,  the  judgment 
of  the  circuit  court  on  the  award  was  void. — Wilbourn  v.  Hurt,  36  South.  768, 
139  Ala.  557. 

(Cal.)  Under  Code,  {  336,  an  appeal  from  an  order  refusing  to  vacate  an 
award  of  arbitrators  must  be  taken  within  60  days  from  the  time  the  order  was 
made.— Fairchild  v.  Daten,  38  Cal.  280. 

(Ind.)  Under  the  provisions  of  the  charter  of  the  Whitewater  Valley  Com- 
pany, the  30  days  allowed  in  which  to  take  an  appeal  begin  to  run  from  the 
time  of  filing  the  award,  and  not  from  its  date. — Butler  v.  Parker,  9  Ind.  534. 

(Ind.)  Suit  upon  a  bond  executed  to  procure  an  appeal  to  the  Fran',  in 
circuit  court,  from  an  award  rendered  against  a  canal  company,  for  damages 
occasioned  by  the  construction  of  the  canal.  Held  that,  if  the  award  from 
which  the  appeal  was  taken  was  void,  the  appeal  bond  was  not,  for  that  rea- 
son, without  consideration,  as  the  removal  of  the  case  from  the  secretary's 
record  to  the  circuit  court  for  trial  de  novo  would  be  sufficient  consideration. 
—Butler  V.  Wadley,  15  Ind.  502. 

(La.)  Const.  1812,  art.  4,  §  2,  giving  the  right  of  appeal,  refers  only  to 
Inferior  courts  established  for  general  purposes  by  the  legislature,  and  does 
not  apply  where  the  parties  chose  their  own  judges  under  the  law  relative 
to  arbitrations. — Davis  v.  Leeds,  7  La.  471. 

(Me.)  The  improper  rejection  of  a  report  of  referees  to  whom  a  cause  has 
been  submitted  by  rule  of  court  can  te  reviewed  only  by  bill  of  exceptions. — 
Vane  V.  Carle,  7  Me.  (7  Greenl.)  164. 

(Me.)  By  Rev.  St  c.  38,  the  decision  of  a  district  judge,  accepting  or  re- 
jecting a  report  of  referees,  is  subject  to  revision  on  appeal  by  exceptions. — 
Harris  v.  Seal,  23  Me.  (10  Shep.)  435. 

(Me.)  Misconduct  of  the  referees  in  consulting  and  calling  Into  said  ref- 
erence a  third  person,  whose  advice  and  opinion  they  adopted  and  followed,  Is 
not  an  error  In  fact  for  which  a  writ  of  error  is  maintainable;  the  remedy 
being  by  exceptions  or  writ  of  review. — Denison  v.  Portland  Co.,  60  Me.  519. 

(Mass.)  Merely  stating  the  evidence  to  the  court  for  the  satisfaction  of  the 
parties,  but  expressed  In  the  award  to  be  without  the  intention  to  submit 
the  question  of  law  to  the  court,  does  not  authorize  the  court  to  revise  the  de- 
cision on  the  question  of  law. — Ward  v.  President,  etc.,  of  American  Bank, 
48  Mass.  (7  Mete.)  486.    See  Fairchild  v.  Adams,  65  Mass.  (11  Cush.)  555. 

(Mass.)  The  judge's  memorandum  of  the  ground  of  his  holding,  on  a  mo- 
tion to  set  aside  an  award,  Is  no  part  of  the  record ;  and  therefore  tie  remedy 
of  the  party  aggrieved  Is  by  a  bill  of  exceptions. — Standlsh  v.  Old  Colony 
R.  Co.,  129  Mass.  158. 

(Mich.)  Where,  after  Issue  joined,  the  parties  to  a  suit  duly  submit  the 
difference  .between  them  to  arbitration,  under  Rev.  St  c.  129,  and  the  court 
renders  Judgment  on  the  award,  treating  it  as  an  award  In  a  cause  pending 
In  court  Instead  of  an  award  under  the  statute,  on  error  to  the  judgment  the 
appellate  court  will  reject  that  part  of  the  record  containing  the  proceedings 
in  the  suit  prior  to  the  report  of  the  arbitrators;  the  entry  of  judgment  on 
the  award  alone  being  valid  under  the  statute. — ^Vanderhoof  v.  Dean,  1  Mich. 
(Man.)  463. 

(Mich.)  Comp.  Laws,  {  6897,  provides  that  any  party  complaining  of  an 
award  may  move  the  court  designated  in  the  submission  to  vacate  the  award 
upon  certain  grounds.  Section  6903  provides  that  the  record  of  a  judgment 
on  an  award  shall  recite  the  submission,  the  hearing  before  the  arbitrators, 

132  C.C.A.— 36 


Digitized  by 


Google 


562  132  0.  C.  A.  REPORTS 

their  award,  the  proceedings  of  the  court  thereon  in  modifying  or  confirming 
the  award,  and  the  judgment  of  the  court  for  the  recovery  of  the  debt  or 
damages  awarded.  Held,  that  error  does  not  lie  on  a  judgment  upon  an 
award  rendered  by  arbitrators  under  a  statutory  submission,  where  the  same 
is  in  due  form,  and  the  award  is  one  that  could  have  been  lawfully  made. — 
Cooper  V.  Andrews,  44  Mich.  94,  6  N.  W.  92. 

(N.  Y.)  Where  a  statute— such  as  2  Rev.  St  (4th  Ed.)  p.  774,  S§  10-12— au- 
thorizes judgment  to  be  entered  on  an  award  of  arbitrators,  and  provides  for 
a  review  of  such  judgment  on  certain  specified  grounds  only,  the  courts  are 
precluded  from  reviewing  or  examining  the  judgment,  except  for  the  causes  or 
on  the  grounds  specified  In  the  statute. — Dibble  v.  Camp,  10  Abb.  Praa  (N. 
S.)  92. 

(N.  Y.)  Where  a  copy  of  an  arbitration  award  was  not  served  within  three 
months,  as  provided  by  Code  Civ.  Proc.  §{  2375,  2376,  or  at  any  other  time,  it 
was  not  reviewable. — Salomon  v.  Salomon,  134  N.  Y.  Supp.  048,  150  App. 
Div.  897. 

(Ohio)  Arbitration  is  not  a  civil  action,  but  a  special  proceeding,  and  in 
which  an  appeal  will  not  lie. — Moore  v.  Boyer,  42  Ohio  St.  312. 

(Pa.)  If  the  plaintiff  become  nonsuit,  after  appealing  from  an  award  in 
favor  of  the  defendant,  the  judgment  of  the  arbitrators  remains  in  force. — 
King  V.  Sloan,  1  Serg.  &  R.  77;  Lewis  v.  CTulbertson,  11  Serg.  &  R.  48.  14 
Am.  Dec.  607;   Hostetter  v.  Kaufman,  11  Serg.  &  R.  346. 

(Pa.)  The  plaintiff  cannot  become  nonsuit,  after  he  has  appealed,  without 
the  consent  of  the  defendant. — Martin  v.  Ives,  17  Serg.  &  R.  364. 

(Pa.)  An  appeal  does  not  lie  on  an  award  of  referees  appointed  pursuant 
to  the  act  of  1806.— Boyd  v.  Stubbs,  7  Watts,  29. 

(Pa.)  Under  Act  June  16,  1836,  {  25,  if  plaintiff,  after  appealing  from  an 
award  for  defendant,  suffers  a  voluntary  nonsuit,  the  award  is  defeated, 
and  is  irrecoverable  by  scire  facias  against  plaintiff. — ^McKennan  v.  Hender- 
son, 5  Watts  &  S.  370. 

(Pa.)  Though  it  appears  on  the  report  of  referees  that  they  mistook  the 
law,  it  cannot  be  taken  advantage  of  by  a  writ  of  error  to  the  court  within 
whose  discretion  it  was  to  accept  the  report — KUne  v.  Guthart,  2  Pen.  & 
W.  490. 

(Pa.)  An  appeal  from  an  award  of  arbitrators  may  not  be  entered  nunc 
pro  tunc  because  the  unsuccessful  party  appealed  too  late  through  mistake, 
where  he  knew  of  the  award  in  time  to  appeal. — Appeal  of  Seybert,  4  Walk.  45. 

(Pa.)  The  refusal  to  strike  off  an  award  of  arbitrators  is  not  reviewable 
through  writ  of  error. — Schaeffer  v.  Commonwealth,  4  Walk.  335. 

(Pa.)  In  an  action  for  libel  tried  before  arbitrators,  where  the  declaration 
sets  forth  a  prima  facie  cause  of  action,  any  view  taken  by  the  arbitrators 
as  to  the  question  of  privilege,  whether  erroneous  or  otherwise,  can  be  re- 
viewed only  on  appeal  from  the  award. — Burns  v.  Smith  (Com.  PI.)  2  Lack. 
Leg.  N.  78. 

(Pa.)  A  bond  given  pursuant  to  Act  March  21,  1849  (P.  L.  216),  on  appeal 
by  a  nonresident  corporation  from  an  award  made  in  proceedings  under  the 
compulsory  arbitration  act  of  June  16,  1836  (P.  L.  715),  was  properly  condi- 
tioned for  the  payment  of  "all  the  debt,  interest,  and  costs,**  and  not  merely 
of  costs.— Carpenter  v.  Hutchison,  90  Atl.  154,  243  Pa.  260. 

(Pa.)  Irregularities  in  appointing  arbitrators,  or  in  their  proceedings  under 
Act  March  23,  1877  (P.  L.  28),  when  apparent  on  the  record,  may  be  corrected 
by  writ  of  error;  but,  when  made  so  by  extrinsic  proof,  they  can  only  be 
corrected  by  the  trial  court. — Chester  v.  Mclntyre,  13  Pa.  Super.  Ct  545. 

(W.  Va.)  Where  a  submission  was  not  made  under  the  statute,  and  the 
award  was  signed  by  but  two  of  the  arbitrators,  it  was  held  that  the  Court  of 
Appeals  could  not  determine  its  sufficiency  or  insufllciency  for  want  of  juris- 
diction.-Wheeling  Gas  Co.  V.  City  of  Wheeling,  5  W.  Va.  448. 

(Wis.)  The  circuit  court  should  retain  jurisdiction  of  an  appeal  from  the 
finding  of  arbitrators  when  their  return  shows  service  of  the  original  notice 
of  appeal  upon  them  within  the  time  required  by  law,  altiiough  the  subsequent 
affidavit  of  one  of  the  arbitrators  tends  to  show  an  insufficiency  In  the  service. 
— Zweig  V.  Horicon  Iron  &  Manufacturing  Co.,  14  Wis.  356. 
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II.  Decisions  Reviewablb. 

An  appeal  does  not  lie  from  the  award  of  an  arbitrator,  unless  the  award 
has  been  made  the  Judgment  of  the  court  from  which  the  appeal  is  taken. 

—(Ala.)    Collins  v.  Louisville  &  N.  R.  Co.,  70  Ala.  533 ; 
(Va.)    Crane  v.  Crane,  21  Grat.  579. 

(Ala.)  Code  1896,  {  621,  declares  that  an  award  made  substantially  In  com- 
pliance with  the  chapter  is  conclusive  between  the  parties,  and  cannot  be 
impeached  unless  the  arbitrators  are  gMty  of  fraud,  partiality,  or  corruption. 
Section  522  declares  that  either  party,  howevelr,  within  10  days  after  receiv- 
ing notice  of  the  award,  may  file  in  the  office  of  the  clerk,  register,  or  judge 
of  the  court  in  which  the  case  is  pending,  or,  if  no  suit  is  pending,  in  the 
office  of  the  clerk  of  the  circuit  court  to  which  the  award  is  returnable,  a 
notice  of  appeal  to  the  Supreme  Court,  etc. ;  and  section  513  declares  that,  if 
no  suit  is  pending,  the  successful  party  may  cause  the  award  to  be  returned 
to  the  clerk  of  the  circuit  court  of  the  county  in  which  the  award  is  made  if 
for  the  payment  of  more  than  $50,  and,  if  less,  then  to  a  jOstice  of  the  peace, 
and  that  the  award  shall  have  the  force  and  effect  of  a  Judgment  at  law. 
Heldf  that  section  522  afforded  the  sole  remedy  for  the  review  of  an  award, 
and,  that  section  being  limited  to  awards  which  might  be  filed  in  the  circuit 
court,  no  appeal  lay  from  an  award  on  an  arbitration  in  which  no  suit  was 
pending  ffied  in  a  Justice  court.— Wilboum  v.  Hurt,  36  South.  768, 139  Ala.  557. 

(Cal.)  The  decision  upon  a  submission  to  arbitrators,  entered  as  a  rule  of 
court  pursuant  to  the  practice  act,  is  reviewable  on  appeal  to  the  Supreme 
Court,  as  being  a  decision  in  a  proceeding  commenced  in  a  district  court, 
within  the  meaning  of  section  336.— Fairchild  v.  Doten,  42  Cal.  125. 

(Conn.)  Where  a  controversy  is  submitted  to  arbitration  by  agreement  under 
a  rule  of  the  district  court  passed  at  the  request  of  the  parties,  and  judgment 
is  rendered  on  the  award  of  the  arbitrators,  such  proceeding  is  an  "action," 
within  Pub.  Acts  1895,  ic.  181,  providing  that  appeal  shall  lie  to  the  superior 
court  from  all  final  judgments  of  the  district  court  rendered  in  "actions," 
when  the  amount  in  controversy  exceeds  a  certain  sum. — Waterbury  Blank- 
Book  Mfg.  Co.  V.  Hurlburt,  49  Atl.  198,  73  Conn.  715. 

(Ga.)  Section  1  of  article  7  of  association  of  the  Savannah  Cotton  Exchange 
provided  that  "any  member  who  shall  be  accused  of  willfully  violating  the 
constitution  and  by-laws,  or  of  fraudulent  breach  of  contract,  or  of  any  pro- 
ceeding inconsistent  with  the  just  and  equitable  principles  of  trade,  or  of  other 
misconduct,  may,  on  complaint,  be  summoned  before  the  full  board  of  di- 
rectors, and  if  the  charges  against  him  be,  in  the  opinion  of  the  board,  sub- 
stantiated, he  may,  by  a  vote  of  not  less  than  two-thirds  of  the  members 
of  the  board,  be  suspended  or  expelled  from  the  exchange."  Article  6  pro- 
vided that  all  claims  of  one  member  against  another  arising  from  cotton 
transactions  should  be  subject  to  arbitration,  specified  the  manner  in  which  it 
should  Toe  had,  and  established  a  board  of  appeals.  Held  that,  if  the  cotton 
exchange  has  the  authority  to  act  as  an  arbitration  court  under  its  charter, 
its  awards  are  subject  to  be  reviewed  and  examined,  so  far  as  the  legal 
rights  of  the  parties  are  concerned,  by  the  judicial  tribunals  of  the  state,  in 
the  same  manner  as  are  the  awards  of  other  arbitrators. — Savannah  Cotton 
Exchange  v.  State,  54  Ga.  668. 

(111.)  An  appeal  does  not  lie  from  a  judgment  of  a  justice  of  the  peace,  upon 
the  award  of  arbitrators.— Van  Winkle  v.  Beck,  3  111.  (2  Scam.)  488. 

(111.)  Under  Rev.  St.  a  59,  §  58,  allowing  appeals  from  judgments  of  jus- 
tices of  the  peace,  except  where  judgment  was  confessed,  an  appeal  lies  from 
a  judgment  of  a  justice  founded  on  an  award  of  arbitrators. — Rogers  v. 
Holden.  13  111.  (3  Peck)  293. 

(Iowa)  A  controversy  was  submitted  to  arbitration  with  the  agreement 
that  the  award  should  become  a  judgment  of  the  district  court  for  a  writ  of  er- 
ror coram  nobis.  Held  that,  since  the  office  of  a  writ  coram  nobis  in  the  dis- 
trict court  was  to  review  errors  of  fact  in  its  own  Judgment,  the  writ  would 
not  lie  to  review  an  award  before  the  entry  of  Judgment — ^McKinney  v.  West- 
em  Stage  Co.,  4  Iowa  (4  Clarke)  420. 
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(Iowa)  An  appeal  lies  from  an  order  of  court  recommitting;  an  award  to 
arbitrators,  under  Code,  {  3163,  which  provides  that  the  Supreme  Court  has 
appellate  Jurisdiction  over  all  judgments  in  civil  actions  and  proceedings  of 
a  special  or  independent  character. — Brown  v.  Harper,  54  Iowa,  546,  6  N 
W.  747. 

(La.)  Under  the  express  provision  of  Code  Prac.  art  460,  where  a  submis- 
sion of  a  controversy  to  arbitrators  is  made  with  the  understanding  that  they 
shall  have  power  to  act  as  amicable  compounders,  the  court  cannot  rerise 
the  award,  and  the  Judgment  itself  Is  not  appealable. — ^Hopkins  v.  Louisiana 
Western  R.  Co.,  33  La.  Ann.  1138. 

(La.)  A  motion  to  dismiss  an  appeal  from  a  Judgment  based  on  award  of 
arbitrators  on  the  ground  that  the  judgment  was  a  consent  Judgment  cannot 
be  sustained,  since  consent  to  submit  one's  differences  to  arbitrators  is  not 
consent  to  acquiesce  in  everything  done  under  the  submission. — King  r.  King, 
29  South.  205,  104  La.  420. 

(Md.)  Appeal  will  not  lie  from  an  award  of  Judges  of  the  orphans'  court, 
sitting  as  arbitrators;  for,  if  the  submission  was  made  to  them  as  a  court, 
the  award  was  final,  and,  if  submitted  to  them  as  individuals,  it  was  a  matter 
of  ordinary  arbitration  and  award,  from  which  there  is  no  appeaL — Strite 
V.  Reiff,  55  Md.  92. 

(Mass.)  A  bill  of  exceptions  does  not  lie  to  a  judgment  of  the  common 
pleas  entered  upon  the  report  of  referees  under  a  submission  entered  into 
before  a  Justice,  since  such  judgment  is  final. — Dean  v.  Dean,  19  Mass.  (2 
Pick.)  25. 

(Mass.)  A  writ  of  error  lies  on  a  judgment  of  the  court  of  common  pleaB 
rendered  on  the  report  of  referees  under  a  submission  entered  into  before  a 
justice  of  the  peace. — Lyman  v.  Arms,  22  Mass.  (5  Pick.)  213. 

(Mass.)  Since  Rev.  St  a  82,  §  12,  the  decision  of  the  court  of  common 
pleas  or  superior  court  upon  an  award  made  under  Rev.  St  c  114,  is  open 
to  exceptions. — Skeels  v.  Chickering,  46  Mass.  (5  Mete.)  288,  note. 

(Neb.)  An  appeal  lies  from  a  judgment  entered  by  a  Justice  on  an  award 
of  arbitrators,  assessing  damages  by  trespassing  animals  under  Comp.  St 
1893,  c.  2,  t  3,  as  Code  Civ.  Proc.  |S  991-995,  making  awards  of  arbitrators 
final  unless  attacked  for  fraud,  etc.,  do  not  apply. — ^Holub  v.  Mitchell,  42  Neb. 
389,  60  N.  W.  596. 

(N.  Y.)  The  proceedings  required  to  be  taken  by  motion  to  confirm  or  set 
aside  an  award  are  special  proceedings,  from  which  an  appeal  can  be  taken, 
under  Code,  {  1356.— In  re  Poole,  5  Civ.  Proc.  R.  279. 

(N.  Y.)  Under  Code  Civ.  Proc.  {  2381,  the  only  appeal  from  an  order  is 
when  it  vacates  an  award,  and  when  a  Judgment  is  entered  on  an  awar<l 
the  appeal  must  be  from  the  judgment,  and  no  appeal  lies  from  the  order 
confirming  the  award.— In  re  Picker,  114  N.  Y.  Supp.  289,  130  App.  Div.  88. 

(N.  Y.)  Code  Civ.  Proc.  §  2381,  permits  an  appeal  from  an  order  vacating 
an  award,  from  a  judgment  entered  upon  an  award,  or  from  an  order  or 
judgment  in  an  action,  and  requires  the  proceedings  upon  such  appeal  to  be 
governed  by  sections  1293-1355.  so  far  as  applicable.  Section  1353  requires 
an  appeal  to  the  Appellate  Division  from  a  final  judgment,  to  be  heard  upon 
a  certified  copy  of  the  notice  of  appeal,  judgment  roll,  and  the  case  and 
exceptions,  if  any,  filed  as  prescribed  by  law  and  the  general  rules  of  practice. 
Held,  that  an  order  confirming  the  report  of  arbitrators  was  not  appealable ; 
an  appeal  lying  only  from  the  Judgment  entered  thereon. — Oitt  y.  Margusee, 
123  N.  Y.  Supp.  304,  138  App.  Div.  147. 

(Ohio)  Rev.  St.  H  5601-5613,  providing  for  statutory  arbitration,  do  not 
provide  for  an  appeal  in  cases  where  exception's  to  the  award  are  filed  and 
overruled.— Mock  v.  Bowman,  24  Ohio  Cir.  Ct  R.  27. 

(Ohio)  Where  an  award  of  arbitrators  is  filed  in  the  court  of  common 
pleas,  and  exceptions  thereto  are  overruled,  and  judgment  entered  on  the 
award,  under  Rev.  St.  |  5611,  the  action  is  not  appealable  to  the  circuit  court, 
under  section  5226.— Mock  v.  Bowman,  24  Ohio  Cir.  Ct.  R.  27. 

(Pa.)  A  writ  of  error,  which  is  taken  in  effect  to  an  award  of  arbitrators 
in  an  amicable  action,  and  not  a  judgment  of  the  court  below,  will  not  be 
sustained.— Wilson  v.  Colwell,  3  Watts,  212. 
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(Pa.)  Refusal  to  strike  off  an  appeal  from  an  award  of  arbitrators  is  an 
interlocutory  order,  from  which  no  right  of  appeal  exists  before  final  Judg- 
ment.— Drum  V.  Uplinger,  9  Pa.  Super.  Ct  404. 

(Tex.)  Where  the  determination  of  a  matter  is  referred  to  a  special  tri- 
bunal, to  act  as  an  arbitrator  and  not  in  due  course  of  law,  the  determination 
of  such  tribunal  is  final  and  cannot  be  appealed  from,  even  though  the  person 
constituting  the  tribunal  is  the  judge  of  a  court,  and  the  matter  is  decided  in 
accordance  with  the  usual  rules  of  procedure. — State  v.  Haldeman,  163  S. 
W.  1020. 

(Va.)  A  cause,  while  pending  In  court,  was,  by  agreement  of  counsel,  re- 
ferred to  an  arbitrator  who  was  authorized  to  decide  the  same  as  if  sitting 
as  chancellor,  and  to  make  a  decree  therein  which  should  be  entered  of  record 
as  though  made  by  the  court,  subject  to  the  right  of  either  party  to  appeal. 
The  award  was  made,  entered  on  the  order  book  of  the  court,  among  the 
orders  of  the  court,  and  signed  by  the  arbitrator.  The  orders  of  the  day 
were  signed  by  the  Judge  in  the  usual  manner.  Held,  that  the  award  had 
not  been  made  the  Judgment  of  the  court,  and  that,  until  it  was,  no  appeal 
could  be  taken. — Crane  v.  Crane,  21  Grat.  579. 

(Wis.)  A  decision  of  the  circuit  Judge  respecting  the  fees  due  a  referee 
for  services  performed  in  selling  mortgaged  property  is  not  appealable,  where 
the  question  was  submitted  by  agreement,  thereby  enabling  the  judge  to  act 
only  as  arbitrator. — Appeal  of  Lansing,  10  Wis.  120. 

III.  Right  of  Review. 

A  stipulation  in  a  submission  to  arbitration  that  there  shall  be  no  appeal 
or  writ  of  error  is  binding,  unless  fraud,  corruption,  or  misbehavior  Is  shown. 
Mere  mistake  of  law  or  fact  Is  not  sufladent. 

—(Minn.)     Daniels  v.  Willis,  7  Minn.  374  (Gil.  295) ; 
(Pa.)     Keystone  Bank  v.  Ashton,  12  Phila.  188. 

(Ala.)  Where  the  decree  by  which  a  case  is  referred  to  a  register  recites 
that  it  is  agreed  by  the  parties  that  his  report  shall  be  final,  his  report  is  in 
the  nature  of  an  award,  and  not  subject  to  review  on  appeal. — Rogers  v.  Pratt- 
ville  Mfg.  Co.  No.  1,  81  Ala.  483,  1  South.  643,  60  Am.  Rep.  171. 

(Ala.)  In  the  absence  of  statute,  where  parties  submit  a  controversy  to 
arbitration,  the  party  defeated  cannot  appeal  from  the  award. — ^Wilbourn  v. 
Hurt,  36  South.  768,  139  Ala.  557. 

(Cal.)  A  stipulation  in  the  submission  bond  not  to  appeal  from  the  award 
of  the  arbitrators  does  not  prevent  the  court  appealed  to  from  taking  Juris- 
diction of  the  action. — Muldrow  v.  Norris,  2  Cal.  74,  56  Am.  Dec.  313. 

(Cal.)  An  appeal  does  not  lie  where  the  parties  merely  stipulate  that 
Judgment  may  be  entered  on  the  award. — Fairchild  v.  Doten,  42  Cal.  125. 

(La.)  The  fact  that  an  award  of  amicable  compounders  has  been  made, 
which,  by  agreement  of  parties,  is  to  be  final,  and  become  the  Judgment 
of  the  court,  does  not  authorize  the  dismissal  of  the  appeal;  for  even  an 
award  of  amicable  compounders  is  liable  to  some  exceptions. — Lalande  v. 
Jenfreau,  6  La.  333. 

(La.)  Code,  {  3130,  provides  that,  although  the  parties  to  an  arbitration 
have  in  the  submission  renounced  appeal  from  the  award,  either  party  being 
dissatisfied  with  the  award  may  appeal,  "but  the  appellant,  before  being  heard 
on  his  appeal,  ought  to  pay  the  penalty  stipulated  in  the  submission,  if  any  has 
been  stipulated."  Held,  that  the  appeal  here  referred  to  is  an  appeal  to  the 
court  from  the  Judgment  or  decision  of  the  arbitrators,  and  not  an  appeal 
to  the  Supreme  Court  from  the  judgment  of  the  lower  court  on  an  appeal 
from  the  award. — Hunt  v.  Zuntz,  28  La.  Ann.  500. 

(La.)  Where  parties  submit  their  differences  to  an  amicable  compounder, 
with  a  stipulation  that  the  suits  are  withdrawn  and  considered  as  not  filed, 
the  issues  are  not  open  to  Judicial  determination,  though  there  be  a  provision 
for  an  appeal. — Amet  v.  Boyer,  36  La.  Ann.  266. 

(Me.)  Where  referees  are  appointed,  under  a  submission  at  common  law, 
to  settle  a  dispute  in  relation  to  the  construction  of  a  contract,  from  whose 
decision  there  is  to  be  no  appeal,  their  construction  is  not  re-examinable  by 
the  court.— Porter  v.  Buckfleld  Branch  R,  R.,  32  Me.  539. 
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(Miss.)  In  the  absence  of  a  reservation  in  the  submission,  an  award  cannot 
be  reviewed  in  the  courts  upon  the  ground  that  the  arbitrators  have  erred  as 
to  the  law  or  as  to  the  facts. — Jenl^ins  v.  Meagher,  46  Miss.  84. 

(Miss.)  An  appeal  may  be  taken  from  a  decree  entered  on  an  award  of 
arbitrators  where,  in  the  submission  of  the  cause,  it  is  stipulated  that  excep- 
tions may  be  filed  by  either  party  to  "amounts"  found,  to  the  **balance"  found, 
and  also  to  ''any  judgment  or  decree  rendered  in  said  cause  on  said  award." 
— Person  v.  Leathers,  19  South.  582. 

(N.  Y.)  The  parties  to  a  suit  in  the  Superior  Court  of  the  City  of  New 
York,  and  to  another,  also,  In  the  Supreme  Court,  for  the  purpose  of  bringing 
the  matters  in  controversy  to  a  speedy  decision,  and  save  costs,  referred  the 
same  to  disinterested  persons,  of  their  own  selection,  for  a  decision,  under  a 
stipulation  that,  if  the  issue  was  found  in  favor  of  the  defendants,  the 
said  several  suits  were  to  be  discontinued,  but,  if  in  favor  of  the  plaintlif, 
that  then  a  relicta  for  a  given  sum  eAiould  be  delivered  to  the  real  party  in 
interest,  on  which  a  Judgment  was  to  be  entered  up  for  the  amount,  together 
with  costs,  to  be  taxed,  including  the  expense  of  the  reference.  Upon  a  mo- 
tion by  the  defendants  to  set  aside  the  award  of  these  referees  or  arbitrators, 
upon  the  ground  principally  that  certain  evidence  offered  by  them  at  the 
trial  was  rejected,  it  was  held  that  the  parties  were  precluded  by  the  terms 
of  their  submission  from  questioning  the  award,  there  being  no  stipulation 
for  a  review. — Lowndes  v.  Campbell,  1  N.  Y.  Super.  Ct.  (1  Hall)  598. 

(N.  Y.)  The  party  aggrieved  by  the  judgment  entered  on  an  award  under 
the  statute  cannot  review  it,  by  making  a  case  and  appealing,  except  for 
the  errors  specifically  provided  for  by  the  statute. — Dibble  v.  Cainp,  10  Abb. 
Prac.  (N.  S.)  92, 

(Pa.)  Under  the  act  of  1810,  an  executor  sued  in  his  representative  char- 
acter may  appeal  from  an  award  of  arbitrators,  without  payment  of  costs. — 
Foulk  V.  Brown,  2  Watts,  209. 

(Pa.)  In  an  action  by  a  turnpike  company,  a  sequestrator  may  appeal  from 
an  award  of  arbitrators  against  the  company. — Turnpike  Co.  v.  McAnulty,  4 
Watts  &  S.  293. 

(Pa.)  Where,  by  the  submission,  it  was  agreed  that  there  should  be  ''no 
appeal  taken  or  exceptions  filed,"  and  the  proper  court  declared  the  conduct 
of  the  referees  to  be  honest  and  fair,  the  party  found  in  default  cannot  come 
into  the  Supreme  Court  to  raise  technical  objections,  in  violation  of  that 
agreement. — Rogers  v.  Playford,  12  Pa.  (2  Jones)  181. 

(Pa.)  In  a  common  pleas  action,  the  parties  entered  Into  an  amicable 
reference,  the  agreement  providing  that  exceptions  might  be  heard  and  de- 
termined by  the  court  upon  the  evidence  taken  before  the  referee.  No  right 
was  reserved  in  the  agreement  of  submission  to  a  writ  of  error  or  appeal 
to  the  Supreme  Court  Held,  that  the  decision  of  the  common  pleas  was  con- 
clusive.—Appeal  of  Shalnline,  3  Kulp,  301. 

(Pa.)  In  a  voluntary  submission  to  arbitration,  the  erasure  of  the  words 
"without  exception  or  appeal,"  though  by  consent  of  parties,  is  not  equivalent 
to  an  express  agreement  for  appeal,  without  which  no  appeal  will  lie. — 
Messick  v.  Ward,  1  Grant,  Cas.  437. 

(Pa.)  Where  an  agreement  provided  that  a  case  should  be  submitted  to  a 
judge  upon  "depositions  and  admitted  facts,"  and  the  judgment  rendered 
by  him  thereon  was  to  have  the  same  effect  as  if  entered  on  a  verdict  of  a 
jury  finding  the  facts,  held,  that  the  decision  of  the  judge  was  final  as  an 
award  of  an  arbitrator,  and  no  appeal  could  be  taken  therefrom. — ^Hughes 
V.  Peaslee,  50  Pa.  (14  Wright)  257. 

(Pa.)  Where  parties  submitted  an  action  to  arbitration  under  an  agree- 
ment in  writing,  as  required  by  statute,  stipulating  that  the  award  should 
be  without  exception  or  appeal,  the  court  has  no  authority  to  review  the 
award  because  the  arbitrators  certified  that  counsel  for  the  parties  had  agreed 
that  they  should  certify  to  the  court  their  findings  of  the  facts,  and  that  the 
court  should  review  the  award. — Manhattan  Life  Ins.  Co.  v.  McLaughlin,  80 
Pa.  (30  P.  F.  Smith)  53. 

(Pa.)  By  a  written  agreement,  signed  by  counsel,  it  was  agreed  that  an 
arbitration  "shall  be  final,  and  without  exception  or  appeaL"    Held,  that  the 


Digitized  by 


Google 


NOTE  TO  OEOKGIA  A  F.  BY.  CO.  V.  BBOTHERHOOD  OP  L.  ENG.         567 

parties  were  precluded  thereby  from  exception  or  appeal. — Williams  v. 
Danziger,  91  Pa.  232. 

(Pa.)  By  agreement  of  the  parties,  which  was  made  an  order  of  court,  two 
cases  were  referred  to  three  masters,  "to  take  testimony  and  report  the  facts, 
with  the  form  of  a  decree,  under  and  in  pursuance  of  the  agreement  herewith 
filed."  The  agreement  also  stipulated  that  the  awards  of  the  masters  should 
be  final,  "without  exception  or  appeal."  Held,  that  the  awards  of  the  masters 
were  conclusive,  and  that  appeals  therefrom  must  be  quashed. — ^Appeal  of 
Hostetter,  92  Pa.  132. 

(Pa.)  An  agreement  in  writing  for  a  reference,  with  a  stipulation  that  the 
award  of  the  referee  shall  be  final  and  conclusive  on  the  parties,  without 
appeal,  is  conclusive  as  to  questions  of  fact. — ^Rex  v.  Fisher,  6  Wkly.  Notes 
Cas.  558. 

(Pa.)  Where  parties  submitted  a  case  to  arbitration,  agreeing  that  cer- 
t&iiX  seivices  performed  and  expenses  Incurred  be  taxed  as  costs,  and  this 
was  done  pursuant  to  the  agreement,  the  losing  party  must  pay  the  costs 
required  by  Act  June  16,  1836,  §  27  (P.  L.  723),  before  he  is  entitled  to  appeal 
from  the  award.— Schneider  v.  New  York  &  O.  Gas  &  Coal  Co.,  98  P^.  470. 

(Pa.)  Where  a  submission  to  arbitration  provides  that  the  decision  shall 
be  final,  without  right  of  appeal,  an  appeal  will  be  stricken  off  if  the  arbi- 
trators have  kept  within  the  limits  of  the  submission. — Gans  v.  Drew,  2 
Walk.  418. 

(Pa.)  The  compulsory  arbitration  act  of  June  16,  1836  (P.  L.  715),  does  not 
deny  the  right  of  appeal  to  a  party  who  failed  to  appear. — Sipe  v.  Pennsyl- 
vania R.  Co.,  68  Atl.  705,  219  Pa.  210. 

(S.  C.)  Where,  by  the  terms  of  a  submission  to  arbitration  under  rule 
of  court,  the  award  is  to  be  final,  and  to  "stand  as  the  judgment  of  the 
court,  not  subject  to  appeal,"  the  right  of  appeal  is  barred. — Bollmann  v. 
Bollmann,  6  S.  C.  (6  Rich.)  29. 

(Tenn.)  Where  the  parties  to  a  litigation  in  court  agree  to  submit  the 
matters  in  controversy  to  the  decision  of  arbitrators,  whose  award  is  produced 
in  court,  and  simply  adjusted  as  the  judgment  thereof,  without  anything 
more,  neither  party  has  the  right  of  appeal  to  the  Supreme  Court,  even  al- 
though they  preserve  the  right  of  appeal  in  their  article  of  submission. — Bone 
V.  Rice,  38  Tenn.  (1  Head)  149. 

(Tex.)  An  award  made  by  arbitrators  appointed  under  the  statutes  of  Texas 
was  properly  returned  into  court,  and  the  award  stated  "that  due  notice 
had  been  given  two  full  days,"  and  the  clerk's  certificate  was  attached  to  the 
effect  that  the  arbitrators  had  been  sworn  according  to  law.  The  right  of 
appeal  from  the  award  was  not  reserved  in  the  agreement  to  submit  Held, 
that  there  was  no  right  of  appeal  if  the  proceedings  of  the  arbitrators  had 
been  legal,  and  the  allegation  of  notice  and  the  clerk's  certificate  were  suffi- 
cient evidence  that  notice  was  given,  and  that  the  arbitrators  were  sworn. — 
Offeciers  v.  Dirks,  2  Tex.  468. 

(Wis.)  A  circuit  court  cannot  impose  upon  parties  litigant  before  it,  as  a 
condition  upon  which  certain  relief  will  be  granted,  that  they  surrender  their 
right  of  appeal  from  a  judgment  on  an  award.— Sobey  v.  Thomas,  37  Wis. 
568. 

IV.  Presentation  and  Reservation  of  Grounds  of  Review. 

Objections  or  exceptions  to  the  award  of  arbitrators  not  taken  in  the  lower 
court  cannot  be  urged  on  appeal. 

—(Ala.)    Mobile  Bay  Road  Co.  v.  Yeind,  29  Ala.  325; 
(111.)     Gudgell  V.  Pettigrew,  26  111.  (16  Peck)  305; 
(Tex.)     Hooper  v.  Brimson,  2  Tex.  185. 

(Ala.)  Where  a  pending  suit  is  submitted  to  arbitration  under  Code,  {  3536, 
and  subsequently  another  person  is  substituted  as  one  of  the  arbitrators  by 
order  of  court  instead  of  by  the  parties,  as  required  by  the  statute,  the  ir- 
regularity cannot  be  raised  for  the  first  time  on  appeal. — Chapman  v.  Ewing, 
78  Ala.  403. 

(Ga.)  When  a  party  to  an  arbitration  was  present  at  the  hearing,  and  took 
part  therein  without  objection,  and  had  a  fair  opportunity  to  be  fully  heard, 
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the  findings  of  the  arbitrators  will  not  be  disturbed  on  appeal,  though  It 
appears  in  the  record  that  there  was  great  informality  in  the  proceedings. — 
Harper  v.  Pike  County,  52  Ga.  659. 

(111.)  Where  a  cause  is  submitted  to  arbitration,  and,  on  the  coming  in  of 
the  award,  one  party  stands  by  and  suffers  Judgment  to  be  entered  on  the 
award,  to  which  technical  objections  might  be  made,  he  will  not  be  permitted 
to  make  such  objections  on  appeal. — Duncan  v.  Fletcher,  1  111.  (Breese)  323. 

(Ind.)  An  award  on  which  a  Justice  of  the  peace  has  rendered  Judgment 
may  be  impeached,  before  the  Justice,  within  10  days  from  tlie  rendition 
of  the  Judgment,  or  it  may  be  impeached  in  the  circuit  court  on  appeal,  though 
it  was  not  objected  to  before  the  Justice,  under  Rev.  St. — Payne  v.  Miller,  6 
Blackf.  178. 

(Ind.)  An  objection  to  an  award  returned  to  the  circuit  court  on  account 
of  its  not  having  been  returned  in  time  is  waived  if  not  made  in  that  court. — 
Ellison  V.  Chapman,  7  Blackf.  224. 

(Iowa)  On  appeal  from  an  award,  an  objection  that  appellant's  name  does 
not  appear  in  the  title  of  the  report  of  the  arbitrators  appealed  from  cannot 
be  made  for  the  first  time  in  the  Supreme  Court — City  of  Marion  v.  Ganby, 
68  Iowa,  142,  26  N.  W.  40. 

(Ky.)  If  the  parties  were  duly  served  with  copies  of  the  award,  an  objec- 
tion that  the  arbitrators  proceeded  ex  parte  will  not  be  sustained  in  the  supe- 
rior court,  unless  the  objection  was  made  in  the  court  below. — ^Hopldns  v. 
Sodouskie,  4  Ky.  (1  Bibb)  148. 

(Ky.)  No  appeal  lies  from  an  award  by  arbitrators  under  the  statute  of 
reference,  although  by  entry  of  record  it  is  made  the  Judgment  of  the  court, 
unless  some  exception  is  taken  affecting  the  validity  of  the  award  under 
the  statute. — ^Payne  v.  Payne,  8  Ky.  Law  Rep.  691. 

(Me.)  Where  an  action  was  submitted  to  referees  by  a  rule  of  court,  and 
the  party  in  whose  favor  the  report  was  rendered  after  the  rejection  thereof 
pleaded,  and  Judgment  was  rendered  against  him  on  the  issues,  he  cannot, 
on  appeal  therefrom,  raise  the  question  of  the  rejection  of  the  report. — Vance 
V.  Carle,  7  Me.  (7  Greenl.)  IW. 

(Me.)  An  objection  that  the  demand  was  not  annexed  and  submitted  as 
required  by  statute  is  waived  if  not  raised  before  the  referees. — ^Deering  v. 
Saco,  68  Me.  322. 

(^fd.)  Since  exceptions  to  an  award  are  analogous  to  a  motion  in  arrest 
of  Judgment,  and  are  not  within  the  operation  of  Acts  1825,  c.  117,  they 
may  be  inquired  into  by  the  Court  of  Appeals,  though  not  raised  and  decided 
in  the  court  below. — Grove  v.  Swartz,  45  Md.  227. 

(Minn.)  While,  on  an  appeal  from  a  Judgment  entered  on  the  award  of 
arbitrators,  the  appellant  may  make  any  objection  to  the  validity  of  the 
submission,  though  such  objection  was  not  raised  below,  the  Supreme  Court 
will  not  consider  any  error  or  irregularity  in  the  proceedings  after  a  valid 
submission,  where  it  was  not  objected  to  below. — Heglund  v.  Allen,  30  Minn. 
38,  14  N.  W.  57. 

(N.  Y.)  A  failure  to  move  to  vacate  an  award  will  not  deprive  the  party  of 
the  right  to  appeal  from  the  order  confirming  the  award,  and  the  Judgment 
entered  upon  it, — In  re  Poole,  5  Civ.  Proc.  R.  279. 

(I*a.)  An  award  cannot  be  attacked  for  the  first  time  on  appeal  on  the 
ground  of  the  misbehavior  of  the  referees. — Sell  v.  Laufer,  141  Pa.  159,  21 
Atl.  504. 

(Tex.)  Where  it  was  agreed  that  a  case  should  be  submitted  to  arbitration, 
and  it  did  not  appear  by  the  record  that  a  day  had  been  appointed  by  the 
clerk  for  a  hearing,  or  that  notice  had  been  properly  given  to  the  parties, 
or  the  arbitrators  had  been  sworn,  it  was  held  that  the  party  wishing  to 
take  advantage  of  these  omissions  must  object  in  the  court  below. — ^Hall  v. 
Little,  11  Tex.  404. 

(Tex.)  Where  the  parties  to  an  action  agree  to  submit  the  matter  in  dis- 
pute to  arbitration,  if  the  record  does  not  show  afllrmatively,  on  appeal, 
that  the  parties  had  notice  of  the  time  and  place  of  meeting  of  the  arbitrators, 
the  appellate  court  will  presume  notice  was  given,  in  the  absence  of  any  ex- 
ception being  taken  in  the  court  below. — McHugh  v.  Peck,  29  Tex.  141. 
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(Vt)  A  defense  that  an  award  of  arbitrators  Is  void  because  not  following 
the  submission  cannot  first  be  raised  on  appeal. — Sargeant  v.  Butts,  21  Vt.  99. 

Y.  Effect  of  Tbansfeb  of  Cause  and  Stat  of  Pbooeedings. 

(Ark.)  Where  an  award  is  made  in  the  probate  court  by  arbitrators,  an 
appeal  to  the  circuit  court  from  the  Judgment  entered  thereon  does  not  abro- 
gate the  award,  but  the  matter  comes  up  for  trial  de  novo ;  and,  if  necessary, 
the  circuit  court  may  take  evidence  to  determine  the  contents  of  the  agree- 
ment for  submission,  or  to  identify  the  order  for  submission. — Blanton  v. 
Llttell,  44  S.  W.  716,  65  Axk.  76. 

(Pa.)  After  a  second  rule  on  plaintiff  to  file  his  declaration,  he  arbitrated 
the  cause,  and  defendant  brought  the  cause  Into  court  again  by  an  appeal 
from  the  award.  Held  that,  though  the  rules  to  declare  were  suspended  dur- 
ing the  time  the  cause  was  actually  before  the  arbitrators,  they  were  revived 
by  the  appeal,  and  hence  a  non  pros,  was  properly  entered  on  plaintllT's  failure 
to  declare  within  the  usual  time  after  a  second  rule. — Newton  v.  Wolbert,  1 
Browne,  141. 

(Pa.)  Where  a  cause  is  brought  back  into  court  by  appeal,  all  the  rules 
that  have  been  entered,  and  which  were  suspended  by  the  arbitration  are 
revived. — De  Lisle  v.  Priestman,  1  Browne,  llj. 

(Pa.)  In  the  case  of  an  appeal  by  one  of  two  defendants  against  whom 
an  award  was  made,  a  fieri  facias  shall  not  issue  against  the  defendant  who 
did  not  appeal,  until  the  determination  of  the  appeal  by  the  other  defendant. 
— Sterrett  v.  Ramsay,  2  Watts,  91. 

(Pa.)  Where,  after  an  award  of  arbitrators  in  favor  of  the  plaintiff,  in  a 
suit  upon  a  contract  against  several  defendants,  one  or  more  of  them  take 
out  Individual  appeals,  execution  cannot  issue  against  the  nonappealing  de- 
fendants during  the  pendency  of  the  appeals. — Hine  v.  Reading  Industrial 
Mfg.  Co.,  2  Woodw.  Dec.  151. 

(Pa.)  An  award  of  arbitrators  in  favor  of  a  plaintiff,  from  which  he  ap- 
peals, is  not  a  lien  upon  the  defendant's  real  estate  so  long  as  the  appeal 
stands.  Lentz  v.  Lamplugh  (1849)  12  Pa.  (2  Jones)  344,  followed,  and  Appeal 
of  Wilkinson  (1870)  65  Pa.  (15  P.  F.  Smith)  189,  distinguished.— Appeal  of 
Eaton,  83  Pa.  152. 

(Pa.)  One  who  has  appealed  to  the  court  of  common  pleas  from  the  award 
of  arbitrators,  under  the  voluntary  arbitration  act  of  1836,  is,  pending  such 
appeal,  precluded  from  further  proceedings  under  such  act,  and  must  proceed 
to  trial  in  court  in  the  usual  way. — Church  v.  Finn  (Com.  PI.)  1  Lack.  Leg. 
N.  113. 

YI.  Recobd  and  Proceedings  Not  in  Record. 

(Ala.)  The  court  will  not  look  into  the  transcripts  of  cases  appended  to  a 
writ  of  error  taken  upon  a  judgment  on  the  award  of  arbitrators,  unless  it 
appear  from  the  submission  that  these  particular  cases  were  referred. — Lamar 
V.  Nicholson.  7  Port  158. 

(Ala.)  When  a  pending  suit  is  submitted  to  arbitration,  without  an  order 
of  court  under  an  agreement  that  the  award  shall  be  made  the  Judgment  of 
the  court,  the  submission  and  award  do  not  constitute  a  part  of  the  record, 
unless  so  made  by  order  of  the  court,  and  identified. — Thomason  v.  Odum,  31 
Ala.  108,  68  Am.  Dec.  159. 

(Cal.)  An  award  is  conclusive  as  to  matters  submitted  when  no  transcript 
of  the  testimony  given  before  the  arbitrators,  which  was  reduced  to  writing^ 
Is  filed  with  the  court,  and  the  aflldavits  of  the  parties  as  to  what  the  testi- 
mony was  are  contradictory. — Fulmore  v.  McGeorpre,  91  Cal.  611,  28  Pac.  92. 

(Ga.)  The  minutes  of  arbitrators  in  a  case  referred  to  them  cannot  be 
made  part  of  the  record.— Walker  v.  Walker,  25  Ga.  257. 

(Ga.)  Under  the  laws  governing  arbitrations,  where  numerous  objections 
are  filed  to  an  award,  on  the  ground  that  it  is  contrary  to  evidence  or  the 
weight  of  evidence,  the  testimony  submitted  to  the  arbitrators  should  be  sub- 
mitted to  the  court,  on  any  proceeding  for  a  review,  to  enable  it  to  pass 
intelligently  upon  the  objections  made.  The  fact  that,  the  objections  were 
demurred  to  for  Insufiidency  will  not  dispense  with  this. — Akridge  v.  Patillo, 
44  Ga.  585. 


Digitized  by 


Google 


570  132  O.  C.  A.  REPORTS 

(111.)  In  case  of  the  discontinaance  of  a  cause  on  the  ground  that  the 
parties  had  submitted  the  matter  in  dispute  to  arbitration,  if  it  Is  desired  to 
question  the  fact  of  submission,  the  evidence  in  respect  thereto  should  be 
preserved  in  a  bill  of  exceptions.  In  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  the  court  below  decided  correctly  that  there  was  a  sub- 
mission.— Cunningham  y.  Craig,  53  111.  252. 

(111.)  Objections  to  a  submission  and  award  which  are  not  preserved  by 
bill  of  exceptions  cannot  be  considered. — Forman  Lumber  Co.  v.  Bagsdale,  12 
111.  App.  (12  Bradw.)  441. 

(Ind.)  The  presumption  is  that  an  award  is  Justified  by  all  the  evidence; 
and,  where  it  does  not  appear  that  all  the  evidence  given  to  the  arbitrators 
was  before  the  court,  it  may  be  presumed  that  the  court  did  not  assume  to, 
if  indeed  it  could,  look  to  the  merits  of  the  award. — ^AUen  v.  HiUer,  8  Ind.  310. 

(Ind.)  If  arbitrators  err  in  the  admission  or  rejection  of  evidence,  or  in 
matters  of  practice  during  the  hearing,  the  party  affected  thereby  must  bring 
up  those  questions  by  a  bill  of  exceptions  or  a  special  statement  thereof  in- 
corporated with  the  report. — Wabash  &  E.  Canal  Trustees  v.  Huston,  12 
Ind.  276. 

(Ind.)  Where  the  evidence  submitted  to  arbitrators  is  not  in  the  record, 
It  will  be  presumed  that  the  award  was  justified  Dy  the  evidence. — Buxton 
V,  Howard,  38  Ind.  109. 

(Ind.)  In  summary  proceedings  to  obtain  judgment  on  an  award,  no  mo- 
tion 'for  a  new  trial  is  either  contemplated  or  necessary  to  preserve  questions 
on  the  evidence. — Beeber  v.  Bevan,  80  Ind.  31. 

(Iowa)  When  there  is  no  showing  by  bill  of  exceptions,  or  otherwise,  upon 
what  facts  the  court  acted  in  setting  aside  the  award  of  arbitrators,  the  Su- 
preme Court  will  not  review  its  rulings. — ^Hamble  v.  Owen,  20  Iowa,  70. 

(Mass.)  On  an  appeal  from  the  judgment  of  the  court  of  common  pleas  on 
an  award  of  arbitrators,  nothing  can  be  considered  but  some  error  apparent 
on  the  record,  which  would  be  examinable  on  a  writ  of  error. — Ward  v.  Amer- 
ican Bank,  48  Mass.  (7  Mete)  486. 

(Mass.)  Although  an  award  under  Gen.  St.  c  147,  may  state  the  legal 
principles  upon  which  it  is  made,  and  although  there  may  be  error  of  law  ap- 
parent therein,  such  error  cannot  be  revised  in  the  Supreme  Court,  unless 
it  appears  from  the  submission  or  the  award  that  such  revision  was  intended. 
— EUicott  V.  Coffin,  106  Mass.  365. 

(Mass.)  The  judge's  memorandum  of  the  ground  of  his  holding  on  a  motion 
to  set  aside  the  award  is  no  part  of  the  record. — Standish  v.  Old  Colony  R. 
Co.,  129  Mass.  158. 

(Mass.)  An  appeal  from  an  award  must  be  from  a  matter  of  law  apparent 
on  the  record;  and  where,  upon  an  appeal  from  the  judgment  of  the  supe- 
rior court  in  the  matter  of  an  award  of  arbitrators,  the  record  does  not  show 
the  grounds  on  which  the  superior  court  acted  in  ordering  an  award  to  be 
set  aside,  it  cannot  be  held  that  the  grounds  were  insufficient  in  law. — Bent 
V.  Erie  Telegraph  &  Telephone  Co.,  144  Mass.  165,  10  N.  E.  778;  Downes 
V.  Same,  10  N.  B.  782. 

(Mass.)  A  party  appealing  from  the  denial  of  a  motion  for  judgment  on 
an  award  of  arbitrators  should  present  his  case  by  exceptions  showing  the 
ground  on  which  the  motion  was  denied. — Giles  v.  Royal  Ins.  Co.,  60  N.  E. 
786,  179  Mass.  261. 

(Mich.)  Where  a  pending  suit  is  submitted  to  arbitrators,  pursuant  to 
Comp.  Laws,  c.  217,  and  their  award  is  confirmed  by  the  court,  and  a  judg- 
ment rendered  upon  it,  the  record  need  not  include  the  evidence  before  the 
arbitrators,  nor  requests  made  to  them  to  find  specifically  on  certain  points, 
nor  their  findings  in  response  to  such  requests ;  and  the  fact  that  these  were 
returned  by  the  arbitrators,  and  filed  in  the  court  below,  and  are  embraced 
in  the  return  to  the  writ  of  error  in  the  case,  does  not  authorize  the  Supreme 
Court  to  review  them.— Chicago  &  M.  L.  S.  R.  Co.  v.  Hughes,  28  Mich.  186. 

(Mich.)  Under  How.  St.  §  8483,  which  authorizes  the  court  to  correct  an 
award  of  arbitrators  in  certain  eases,  where  the  evidence  on  which  the  award 
is  based  is  not  preserved  it  cannot  be  determined  on  appeal  whether  such 
award  is  excessive.— Taylor  v.  Smith,  93  Mich.  160,  52  N.  W,  1118. 
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(Neb.)  A  bill  of  exceptions,  made  up  of  affidavits  presented  on  objections 
to  an  award,  which  does  not  purport,  and  is  not  certified,  to  present  the 
evidence  taken  before  the  arbitrators,  cannot  be  considered  on  the  question 
whether  or  not  the  award  was  sustained  by  the  evidence. — Shutt  v.  Hebe- 
brand,  95  N.  W.  785,  1  Neb.  (tJnof.)  573. 

(N.  Y.)  On  the  refusal  of  a  court  of  common  pleas  In  New  York  to  set 
aside  a  report  of  referees  for  alleged  errors,  if  the  losing  party  desires  to  re- 
view such  decision,  he  must  procure  a  statement  of  facts  from  the  court  of 
common  pleas,  to  be  placed  upon  the  record  in  the  form  of  a  special  or  sup- 
plementary report  of  the  referees,  in  the  nature  of  a  special  verdict  or  bill  of 
exceptions. — Melvin  v.  Leaycraft,  17  Wend.  160;  McPherson  v.  Cheadell,  24 
Wend.  15. 

(N.  Y.)  An  appeal  from  an  order  confirming  the  report  of  arbitrators,  and 
from  the  judgment  entered  on  it,  must  be  heard  on  the  papers  before  the 
court  where  the  order  was..  A  case  forms  no  part  of  these  papers,  and 
none  can  be  proposed  or  served  to  review  proceedings  relating  to  awards. — 
Poole  V.  Johnston,  32  Hun,  215. 

(Tenn.)  Where  the  parties  have  submitted  the  case  to  arbitration,  agreeing 
that  the  award  shall  be  made  in  the  Supreme  Court,  alleged  errors  not  ap- 
parent on  the  face  of  the  award  will  not  be  considered  unless  pointed  out 
specifically.— Elliott  v.  Bass,  63  Tenn.  (4  Baxt)  354. 

VII.  Review. 

The  court  will  not  disturb  the  findings  of  arbitrators  on  questions  of  fact, 
where  the  evidence  was  conflicting. 

— (Ga.)     Carr  v.  Smith,  58  Ga.  361; 

(Pa.)    Becker  v.  Wesner,  1  Woodw.  Dec.  202. 

(Ala.)  Chancery  will  review  an  award,  dividing  lands  among  joint  owners, 
where  the  difference  in  value  of  the  allotments  is  such  as  to  strike  the  mind 
at  once  as  a  matter  of  Injustice,  or  showing  positive  corruption  in  making 
the  decision. — Bumpass  v.  Webb,  4  Port.  65,  29  Am.  Dec.  274. 

(Ala.)  Where  a  judgment  confirming  an  award  states  that  the  "arbitrators 
were  sworn  according  to  law,"  if  it  does  not  appear  from  the  record  that  an 
oath  was  administered  before  the  award  was  made,  the  Supreme  Court  of 
Alabama  will  intend  that  proof  was  made  that  such  was  the  fact — Price  v. 
Kirby,  1  Ala.  184. 

(Ala.)  A  judgment  rendered  on  an  award  of  arbitrators  will  be  affirmed, 
on  error,  unless  the  record  affirmatively  shows  Qiat  the  award  was  obnoxious 
to  the  objections  urged  against  it. — Waring  v.  Gilbert,  25  Ala.  295. 

(Ga.)  When  an  award,  after  being  objected  to,  has  been  submitted  to  and 
confirmed  by  a  jury,  and  a  new  trial  has  been  refused,  it  will  require  a  very 
strong  case  to  induce  the  appellate  court  to  overrule  the  judgment  of  the 
court  below,  and  grant  a  new  trial. — McCullough  v.  Mitchell,  42  Ga.  495. 

(Ga.)  Whether  an  award  is  contrary  to  evidence  is  a  question  of  law  for 
the  court. — Overby  v.  Thrasher,  47  Ga.  10. 

(Ga.)  In  the  absence  of  the  full  record,  it  will  be  presumed  that  a  proper 
order  was  given  for  entry  of  judgment  on  the  award. — Laramore  v.  McKinzie, 
60  Ga.  532. 

(Ga.)  Exceptions  to  an  award  do  not  bring  up  the  whole  case  de  novo. 
Fraud,  accident,  or  mistake  in  procuring  the  award  may  be  shown,  but  evi- 
dence cannot  be  introduced  merely  for  the  purpose  of  strengthening  the  case 
made  before  the  arbitrators. — Hardin  v.  Almand,  64  Ga.  582. 

(Ga.)  The  court  will  not  set  aside  an  arbitrator's  award  as  being  con- 
trary to  evidence  if  there  is  any  evidence  to  support  it. — ^Lester  v.  Callaway, 
73  Ga.  730. 

(Ga.)  On  exceptions  to  an  award,  the  court  did  not  err  in  instructing  the 
jury  that  they  were  not  authorized  to  consider  the  legal  ability,  business 
skill,  or  systematic  habits  of  the  arbitrators. — Jackson  v.  Roane,  90  Ga.  669, 
16  S.  E.  650,  35  Am.  St  Rep.  238. 

(Ga.)  The  omission  to  give  one  of  the  parties  to  an  arbitration  notice  of 
the  rendition  of  an  award  against  him  was  harmless  where  the  court,  at  such 
party's  instance,  set  aside  a  Judgment  entered  by  it  on  the  award,  and  fully 
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heard  such  party  on  exceptious  to  the  award. — McMill&n  ▼.  Allen,  25  S.  E. 
505,  98  Ga.  405. 

(Ind.)  A  defendant  appealing  from  the  Judgment  of  a  Justice  of  the  peace 
on  an  award  cannot  have  the  cause  tried  by  a  jury  in  the  circuit  court,  unless 
the  award  be  first  set  aside  for  fraud,  corruption,  or  other  undue  means. — 
Rousan  ▼.  Moffett,  3  Blackf.  141. 

(Ind.)  Under  a  provision  allowing  an  appeal  from  an  award  within  30  days 
from  the  date  of  the  recording  of  such  award  in  the  books  of  one  of  the  par- 
ties, an  award  was  made  on  July  2d  at  considerable  distance  from  the  place 
said  books  were  kept,  and  the  appeal  bond  was  filed  August  3d.  Held  that, 
as  some  time  must  necessarily  have  elapsed  b^ween  the  making  and  the  re- 
cording of  the  award,  it  must  be  presumed  the  appeal  was  taken  in  time,  in 
the  absence  of  some  showing  to  the  contrary. — Butler  v.  Parker,  9  Ind.  534. 

(Ind.)  The  preliminary  proof  required  by  2  Rev.  St  p.  320,  {{  11-13,  to 
be  made  before  a  rule  to  show  cause  why  Judgment  shall  not  be  rendered 
on  an  award  can  be  granted,  but  will  be  presumed  to  have  been  made  where 
the  record  on  appeal  does  not  affirmatively  show  that  it  was  not  made 
before  the  rule  was  granted. — Bash  v.  CHiristian,  77  Ind.  290. 

(Mich.)  Errors  of  arbitrators,  adjusting  a  claim,  in  excluding  evidence  tliat 
would  have  been  admissible  in  a  court  of  law,  are  not  subject  to  correction 
by  an  appellate  court  reviewing  an  action  at  law  upon  the  same  claim. — 
Raymond  v.  Farmers'  Mut.  Fire  Ins.  Co.,  72  N.  W.  254,  114  Mich.  386. 

(Neb.)  In  reviewing  the  Judgment  on  an  award  of  arbitrators  every  pre- 
sumption is  in  favor  of  the  award. — In  re  Johnson,  127  N.  W.  133. 

(N.  J.)  In  the  absence  of  corruption  or  partiality  of  arbitrators  or  fraud 
practiced  by  one  of  the  parties  to  the  arbitration,  the  award  cannot  be  re- 
viewed as  not  Justified  by  the  evidence  submitted  to  the  arbitrators. — ^Muth 
V.  Booye,  65  Atl.  287,  69  N.  J.  Law,  266. 

(N.  Y.)  Under  Code  Civ.  Proc.  §  2381,  which  provides  for  an  appeal  from 
an  order  vacating  an  award,  or  from  a  Judgment  entered  upon  an  award,  an 
appeal  from  the  award  of  an  arbitrator,  to  whom  questions  of  law  were  sub- 
mitted on  an  agreed  statement  of  facts,  presents  for  review  only  such  ques- 
tions as  would  be  raised  by  a  motion  under  sections  2374  and  2375  to  vacate, 
modify,  or  correct  the  award,  and  does  not  bring  up  for  review  the  question 
as  to  the  correction  of  the  award  upon  the  merits ;  and  where  no  motion  has 
been  made  to  vacate,  modify,  or  correct  any  defect,  the  award  is  not  re- 
viewable. Judgment  (Sup.)  62  N.  T.  Supp.  1068,  48  App.  Div.  433,  affirmed. 
— Wilkins  v.  Allen,  62  N.  E.  575,  169  N.  Y.  494. 

(N.  C.)  Since  arbitrators  are  not  required  to  find  a  statement  of  facts  and 
conclusions  of  law,  unless  the  award  contains  erroneous  views  of  the  law 
as  a  basis  of  the  award,  their  action,  in  the  absence  of  fraud,  will  not  be 
reviewed.— Smith  v.  Kron,  109  N.  C.  103.  13  S.  E.  839. 

(Ohio)  Upon  an  appeal  from  the  adjustment  of  damages  by  arbitrators 
under  the  act  incorporating  the  Warren  Canal  Company,  the  cause  must  be 
proceeded  in  by  proper  pleading,  and  an  issue  to  a  Jury  as  in  other  cases. — 
Cooper  V.  Warren  Canal  Co.,  7  Ohio,  242. 

(Pa.)  The  Supreme  Court,  having  no  authority  to  review  evidence  on  writ 
of  error,  will  not  reverse  an  order  of  the  court  of  common  pleas  setting 
aside  an  award,  in  which  it  was  stated  that  Judgment  for  the  sum  awarded 
would  not  be  given,  because  it  was  admitted  that  there  were  errors,  which 
would  reduce  the  award. — Gratz  v.  Phillips,  14  Serg.  &  R.  144. 

(Pa.)  Mistakes  appearing  on  the  face  of  a  report  are  examinable  in  a 
court  of  error. — Sands  v.  Rolshouse,  3  Pa.  (3  Barr)  456. 

(Pa.)  After  an  appeal  from  an  award  for  plaintiff  on  a  statement  of 
claim  on  a  promissory  note,  the  plaintiff  may,  under  the  act  of  1806,  amend 
his  narr.,  and  declare  on  the  original  debt  for  which  the  note  was  given,  if  the 
cause  of  action  is  not  thereby  changed. — Robinson  v.  Taylor,  4  Pa.  (4  Barr)  242. 

(Pa.)  If  the  grounds  on  which  a  Justice  of  the  peace  set  aside  an  award 
do  not  appear,  the  court  will  presume  they  were  sufficient — Paul  v.  Cunning- 
ham, 9  Pa.  (9  Barr)  106. 

(Pa.)  The  Supreme  Court  will  not  undertake  to  rectify  errors  in  awards 
of  referees,  which  require  the  sanction  of  the  common  pleas,  where  the  errors 
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rest  on  facts  extrinsic  to  the  record ;  and  the  decision  of  the  common  pleas 
thereupon  cannot  be  reviewed,  unless  there  are  errors  of  law  patent  on  the 
record.— Rogers  v.  Playford,  12  Pa.  (2  Jones)  181. 

(Pa.)  On  appeal  from  arbitrators,  every  presumption  is  made  in  favor 
of  the  award,  unless  flagrant  error  appears  on  the  record. — Chester  v.  Mc- 
Intyre,  13  Pa.  Super.  Ct.  545. 

(S.  C.)  Where  matters  of  dispute  have  been  submitted  to  arbitrators,  and 
they  have  heard  evidence  in  good  faith,  and  after  full  consideration  deter- 
mined the  matters,  their  finding  will  not  be  reviewed  because  of  mere  errors 
of  Judgment.— Rounds  v.  Aiken  Mfg.  Co.,  36  S.  E.  714,  58  S.  C.  299. 

VIII.  Determination  and  Disposition  of  Cause. 

(Ga.)  Where  an  exception  to  an  award,  involving  matters  of  fact,  is  sus- 
tained, the  court  should  not  order  a  new  trial  to  be  had  before  the  arbitra- 
tors, but  should  cause  an  issue  to  be  made  to  be  tried  by  a  special  jury. — 
Black  V.  Harper,  63  Ga.  752. 

(111.)  An  award  of  the  committee  of  appeals  of  the  board  of  trade,  simply 
reversing  an  award  made  by  the  committee  of  arbitration,  does  not  determine 
the  rights  of  the  parties,  but  leaves  them  as  they  stood  before  the  arbitra- 
tion.—Redmond  V.  Bedford,  40  111.  267. 

(Md.)  Where  the  decision  of  a  county  court  setting  aside  an  award  was 
reversed,  and  tiiere  was  no  objection  to  the  award  on  its  face,  nor  anything 
in  the  record  to  impeach  it,  the  Court  of  Appeals  entered  judgment  in  con- 
fbrmity  to  it.— State  v.  Stewart,  12  Gill  &  J.  456. 

(N.  Y.)  When  an  order  vacating  an  award  is  reversed,  it  is  necessary  to 
give  notice  to  the  defendants  in  error  to  show  cause  at  a  Special  Term  why 
the  award  should  not  be  confirmed. — Bei^h  v.  Pfeiffer,  Hill  &  D.  Supp.  110. 

(N.  Y.)  When  an  order  vacating  an  award  is  reversed,  the  proceedings  arc 
either  to  be  remitted  to  the  court  from  which  they  were  removed,  or  the 
court  on  review  may  proceed,  after  due  notice  to  the  party  complaining  of 
the  award,  to  modi^  or  confirm  it  in  the  same  manner  and  with  the  like 
effect  as  if  application  for  that  purpose  had  been  originally  made  to  such 
court.— Bergh  v.  Pfeiffer,  Hill  &  D.  Supp.  110. 

(N.  D.)  Though  a  second  award  by  arbitrators  is  a  nullity  because  of  the 
exhaustion  of  the  arbitrators'  power,  where  the  award  is  identical  in  amount 
with  the  first  award  with  the  exception  of  costs,  the  party  is  not  prejudiced 
except  to  the  extent  of  the  excess  of  costs  over  those  found  in  the  first  award, 
and  the  judgment  may  be  modified  to  the  extent  of  such  excess  of  costs,  and,  as 
modified,  affirmed  on  appeal. — Hackney  v.  Adam,  127  N.  W.  519. 

(Pa.)  By  Act  1836,  the  finding  of  the  arbitrator,  under  a  general  submis- 
sion, is  made  equivalent  to  the  verdict  of  a  jury.  By  section  4  the  award  is 
subject  to  exception  for  **plain  mistake  of  t&ct  or  law."  Held,  that  the  court 
has  no  power  to  make  a  new  or  different  award,  based  on  a  different  view 
of  the  law  or  the  facts,  thus  substituting  the  Judgment  of  the  court  for  that 
of  the  arbitrator,  but  has  only  such  power  as  the  court  has  over  a  verdict  to 
sustain  it  or  set  it  aside  as  a  whole.— Gunn  v.  Bowers,  126  Pa.  552, 17  Atl.  893. 
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(215  FecL  712) 

FARMERS*  LOAN  &  TRUST  CO.  ▼.  NEW  YORK  RYS.  CO.  et  al. 

(arciUt  Court  of  Appeals,  Second  Circuit    May  26,  1914.) 

No.  235. 

Railboads  (§  199*) — Foreclosure  of  Mortgages — Counsel  Fees. 

Where  the  property  of  a  railroad  company  sold  on  foreclosure  realized 
a  surplus  above  the  mortgage  debt,  the  court  properly  refused  to  award 
counsel  for  a  holder  of  the  bonds  which,  as  trustee,  held  a  subordinate 
lien  thereon  and  was  interested  with  complainant,  a  fee  out  of  the  fund 
generally  which  would  require  the  company  to  pay  it,  but  left  him  to 
his  statute  J  lien  on  that  portion  of  the  fund  belonging  to  his  clients. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  %  664;  Dec.  Dig, 
I  199.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  the  Farmers'  Loan  &  Trust  Company  against  the 
New  York  Railways  Company  and  the  Central  Park,  North  &  East 
River  Railroad  Company  and  others.  Appeal  from  an  order  relating  to 
counsel  fees.    Affirmed. 

See,  also,  181  Fed.  595. 

J.  O.  Nichols,  of  New  York  City,  for  appellant. 
Chase  Mellen,  of  New  York  City,  for  receiver  Central  Park,  N.  & 
E.  R.  R.  Co. 

Henry  L.  Stimson,  of  New  York  City,  for  Bronson  Winthrop. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  proceeding  to  determine  whether 
the  fee  of  Bronson  Winthrop,  Esq.,  for  legal  services  in  connection 
with  the  foreclosure  of  the  Central  Park,  North  &  East  River  Railroad 
Company  shall  be  paid  by  the  bondholders  or  out  of  the  surplus  pro- 
ceeds going  to  the  receiver  of  the  railroad  company. 

The  very  unusual  situation  is .  presented  of  a  surplus  upon  fore- 
closure of  a  railroad  mortgage.  Mr.  Winthrop  was  not  acting  for  the 
complainant,  but  for  the  Morton  Trust  Company,  which  as  trustee  was 
the  holder  of  all  the  bonds  secured  by  the  mortgage  which  the  com- 
plainant was  seeking  to  foreclose.  The  interest  of  the  Morton  Trust 
Company  was,  like  that  of  the  complainant,  to  defeat  the  efforts  of  the 
Central  Park  Company  to  prevent  foreclosure.  It  was  a  defendant 
not  as  owner  of  the  bonds  but  by  virtue  of  holding  a  subordinate  lien. 
Mr.  Taylor,  the  special  master  awarded  Mr.  Winthrop  a  fee  of  $500 
out  of  the  fund  for  his  services  on  the  practice  side  of  filing  an  answer 
and  aiding  the  machinery  of  foreclosure.  He  fixed  the  sum  of  $20,- 
000  as  compensation  for  his  general  services,  but  held  that  they  must 
be  paid  by  his  client,  that  is,  out  of  the  share  coming  to  the  bond  hold- 
ers. This  was  giving  effect  to  his  lien  as  an  attorney  upon  the  pro- 
ceeds of  his  client's  cause  of  action  in  the  hands  of  the  court.  Such 
a  lien  is  conferred  by  the  state  of  New  York,  Judiciary  Law  (Consol. 

*For  other  cases  see  same  topio  &  %  numbbb  in  Dec.  &.  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Laws,  c.  30),  §  475.  Although  there  was  no  special  agreement  of 
employment,  the  Morton  Trust  Company  was  perfectly  aware  of  the 
services  rendered,  and  took  the  benefit  of  them,  which  is  quite  as  ef- 
fective. When  Mr.  Winthrop  said  in  his  letter  of  March  11,  1912, 
to  the  chairman  of  the  joint  committee  on  reorganization  that  the  com- 
pensation then  agreed  on  did  "not  include  such  allowances  as  may  be 
awarded  to  me  by  the  court  for  my  services  in  that  [the  foreclosure] 
action,"  he  was  contemplating  the  property  selling  for  less  than  the 
mortgage,  which  may  be  said  to  be  universally  the  case  in  railroad 
foreclosures.  If  in  such  a  case  the  court  had  awarded  him  a  fee  out 
of  the  fund,  it  would  have  been  paid  by  the  bondholders  because  the 
whole  fund  would  go  to  them.  There  being  a  surplus,  we  think  it 
would  be  inequitable  to  charge  the  fee  on  the  fund,  because  the  effect 
of  so  doing  would  be  to  make  the  Central  Park  Company  pay  it. 
The  order  is  affirmed. 


(216  Fed.  754) 

OUTLOOK  ENVELOPE  CO.  y.  SHERMAN  ENVET/OPE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    September  8,  1914.) 

No.  1066. 

Patents  (§  328*) — Invention — Envelope. 

The  Callahan  patent.  No.  701,839,  for  an  envelope,  held  void  for  lack 
of  patentable  Invention. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;   Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  Outlook  Envelope  Company  against  the  Sher- 
man Envelope  Company.  Decree  for  defendant,  and  complainant  ap- 
peals.   Affirmed. 

For  opinion  below,  see  210  Fed.  630. 

Frederick  P.  Fish,  of  Boston,  Mass.,  and  Louis  W.  Southgate,  of 
Worcester,  Mass.,  for  appellant. 

George  O.  G.  Coale,  of  Boston,  Mass.  (Coale  &  Hayes,  of  Boston, 
Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  AL- 
DRICH,  District  Judge. 

ALDRICH,  District  Judge.  Our  conclusion  is  that  the  Callahan 
patent.  No.  701,839,  June  10,  1902,  for  an  improvement  in  envelopes, 
as  explained  by  the  record  in  this  case,  does  not  disclose  patentable 
invention,  and  we  agree  with  the  reasoning  and  conclusion  of  Judge 
Dodge  in  the  District  Court.  The  opinion  of  that  court  presentb  a 
lucid  review  of  the  state  of  the  art  in  respect  to  open-slot  envelopes, 
with  openings  protected  by  transparent  coverings,  and  a  cogent  analy- 
sis of  the  elements  of  the  complainant's  improved  commercial  article. 

*For  other  cases  see  same  topic  &  i  nuaiBkii  in  Dec.  &  Am.  Di^s.  1907  to  date,  &  Rep'r  Indexea 
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The  idea  of  an  open  slot,  though  previously  differently  located  on 
the  face  of  the  envelope,  was  old  in  the  art,  though  perhaps  of  dif- 
ferent shape.  The  same  is  true  of  transparent  coverings,  though  in 
the  mechanical  sense  differently  attached  to  the  edges  of  the  opening. 
Callahan  did  very  little,  if  anything,  beyond  taking  the  idea  of  an 
opening,  and  the  idea  of  a  transparent  covering,  both  of  which  were 
old,  and  adjusting  them  so  as  to  show  the  name  and  address  of  a  com- 
munication sheet,  which  was  to  have  a  fold  conforming  to  the  inside 
dimensions  of  the  envelope,  which  should  arbitrarily  hold  the  sheet 
in  its  place,  so  that  the  name  and  address  only  should  be  disclosed. 
We  do  not  think  the  measure  of  ingenuity  involved  in  the  complain- 
ant's mechanical  or  commercial  improvement  brings  it  within  the  spirit 
of  the  Constitution  as  to  intended  patent  monopoly  and  protection,  or 
that  his  organization,  or  combination,  amounts  to  invention,  within 
the  legal  principles  applicable  to  such  a  situation. 

The  question  of  invention  is  satisfactorily  dealt  with  in  the  follow- 
ing paragraph  from  Judge  Dodge's  opinion : 

"But  notwithstanding  the  presumption  from  the  grant  of  the  patent,  ani 
notwithstanding  the  fact  that  the  plaintiff's  envelopes  have  the  commercial 
merit  referred  to,  I  am  unable  to  believe  that  the  patentee's  addition  of  the 
transparent  cover  to  the  open  slot  formerly  used  amounted  to  invention,  in 
view  of  the  state  of  the  art  at  the  time.  Everything  else  In  his  combination 
was  old,  and  the  transparent  cover  which  he  added  was  old,  except  in  its 
relation  to  the  communication  sheet  folded  so  as  to  show  the  address  through 
the  slot  without  a  cover,  which  was  one  of  the  old  elements  of  the  combina- 
tion. To  arrange  an  envelope  of  the  kind  described  in  the  Brown  patent  In 
such  a  way  that  the  position  of  its  transparently  covered  slot  should  corre- 
spond with  the  position  of  the  name  and  address  on  a  communication  sheet 
within,  so  addressed  and  folded  as  to  show  them  where  the  slot  would  dis- 
play them  if  uncovered,  was  not  to  make  the  old  elements  combined  produce 
any  new  mode  of  operation.  The  patentee  could  claim  no  Invention  so  far 
as  his  communication  sheet  is  concerned,  nor  any  with  regard  to  the  function 
of  at  once  protecting  it  and  displaying  the  desired  part  of  it  which  his  en- 
velope performs." 

We  think  the  reasoning  of  Judge  Dodge  in  this  respect  perfectly 
sound,  and  we  accept  it  as  decisive  of  the  question  of  invention. 

The  decree  of  the  District  Court  is  affirmed,  with  costs  of  this 
court. 
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(216  Fed.  499) 

AMERICAN  CAR  &  FOUNDRY  CO.  ▼.  KINDBRMANN.t. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  13,  1914.) 

No.  4164. 

1.  Evidence  (§  588*) — ^Weight  and  Sufticiency — CJontbadiction  by  Physi- 

cal Facts. 

When  the  testimony  of  a  witness  is  positively  contradicted  by  the  physi- 
cal facts,  neither  the  court  nor  the  jury  can  be  permitted  to  credit  it 

[Ed.  Note.— For  other  cases,  see  Evidence,  CJent  Dig.  i  2437;  Dec  Dig. 
{  6S8*] 

2.  Master  and  Servant  (J  278*) — ^Action  fob  Injury — ^Neolioence  of  Fel- 

low Servant. 

While  plaintiff  was  working  under  a  car  blocked  up  in  defendant's 
yards  for  repair,  it  was  struck  and  knocked  from  its  supports  by  another 
car  moved  by  an  engine  operated  by  an  engineer,  who  was  a  fellow  serv- 
ant, and  plaintiff  was  injured.  The  ground  of  defendant's  liability  re- 
lied on  was  that  the  spring  on  the  engine,  the  function  of  which  was  to 
hold  the  throttle  closed,  was  weak  and  defective,  and  failed  to  work  prop- 
erly. The  only  evidence  of  the  defect  was  the  testimony  of  the  engineer, 
which  was  contradicted,  and  it  was  further  shown  by  defendant  without 
contradiction  that  the  spring  worked  properly  on  the  night  before  and  the 
night  after  the  injury,  when  other  engineers  were  in  charge,  and  that  it 
had  not  been  replaced  or  repaired,  but  had  been  in  constant  use  and 
worked  perfectly  up  to  the  time  of  trial.  Held,  that  the  testimony  of 
the  engineer  was  positively  contradicted  by  such  physical  fact,  and  that 
the  court  should  have  directed  a  verdict  for  defendant 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Out  Dig.  ff  954, 
95G-958,  960-969,  971,  972,  977;   Dec.  Dig.  §  278.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  at  law  by  Nestor  Kindermann  against  the  American  Car 
&  Foundry  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

M.  F.  Watts,  Edwin  W.  Lee,  William  R.  Gentry,  and  G.  A.  Orth, 
all  of  St.  Louis,  Mo.,  for  plaintiflf  in  error. 

Lon  O.  Hooker,  of  St.  Louis,  Mo.  (George  F.  Haid,  of  St.  Louis 
Mo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED, 
District  Judges. 

TRIEBER,  District  Judge.  This  is  an  action  to  recover  damages 
for  injuries  sustained  by  the  defendant  in  error,  who  will  be  referred 
to  herein  as  the  plaintiff,  while  in  the  employ  of  the  plaintiff  in  error, 
referred  to  herein  as  the  defendant,  due  to  the  alleged  negligence  of 
the  defendant.  The  petition  alleges  that  on  the  12th  of  March,  1913, 
he  was  directed  to  go  under  a  car  standing  in  defendant's  yards  for 
the  purpose  of  making  repairs  on  the  same ;  that  the  body  of  the  car 
was  raised  several  feet  from  the  ground,  and  each  end  of  the  car 
body  was  resting  on  supports  or  wooden  timbers;  that  while  he 
was  under  the  car  an  engine  operated  by  the  defendant  ran  into  the 
car,  knocked  it  from  its  supports,  causing  it  to  fall  on  plaintiff,  there- 
by injuring  him.    The  negligence  of  the  defendant  is  charged  to  con- 

*For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
132  C.C.A.— 37  t  Rehearing  denied  October  6,  1914. 
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sist  of  the  failure  of  the  defendant  to  exercise  ordinary  care  to  pro- 
vide plaintiff  with  a  reasonably  safe  place  to  work ;  that  it  made  no 
provision  for  his  being  warned  or  protected  against  the  movement 
of  cars  in  the  yards,  and  in  failing  to  advise  the  other  employes  of 
plaintiff's  dangerous  position  under  said  car;  that  the  engine  which 
ran  into  the  car  was  in  a  defective  and  unsafe  condition  in  that  the 
spring  on  the  throttle  was  defective  and  would  not  work,  so  as  to  en- 
able the  engineer  to  stop  the  same  or  to  check  the  speed  thereof  in 
time  to  avert  the  collision. 

The  evidence  on  the  part  of  the  plaintiff  was  that  he  was  in  the 
employ  of  the  defendant,  and  on  the  day  of  the  accident,  he  was  as- 
signed to  work  underneath  a  car  belonging  to  a  certain  railroad  com- 
pany, which  car  had  been  sent  to  defendant's  plant  for  repairs ;  the 
car  had  been  taken  off  the  wheels  and  put  on  two  horses  or  timbers 
about  20  inches  high,  one  near  each  end  of  the  car ;  the  car  leaned 
somewhat  to  one  side,  so  that  one  edge  of  it  was  much  closer  to  the 
ground  than  the  other ;  the  position  of  plaintiff  while  at  work  under 
the  car  was  such  that  he  could  not  see  whether  other  cars  were  ap- 
proaching or  not;  he  was  driving  rivets  into  the  bottom  of  the 
car ;  a  young  man  named  Senciboy  was  his  helper ;  Senciboy  stood 
inside  of  the  car  while  plaintiff  was  working  on  it;  Senciboy  called 
out  a  warning  to  him  that  a  car  was  coming  in  on  the  track  and  was 
going  to  hit  the  car  on  which  plaintiff  was  at  work ;  plaintiff  attempted 
to  escape,  but  before  he  could  do  so  the  car  on  which  he  was  working 
was  struck  by  the  other  car,  inflicting  the  injuries  complained  of. 

The  cause  of  the  accident  was  that  the  switching  crew  in  the  em- 
ploy of  the  defendant  was  handling  an  engine  and  a  car  attached 
thereto,  intending  to  bring  the  same  into  the  yard  where  plaintiff  was 
at  work ;  the  engine  was  headed  north,  but  was  backing  toward  the 
south,  having  one  box  car  immediately  south  of  it,  which  it  was  push- 
ing into  the  yard;  between  the  gate  and  the  car  where  plaintiff  was 
at  work  there  stood  a  box  car,  which  was  a  few  feet  inside  of  the 
yard  and  a  short  distance  north  of  the  car  under  which  plaintiff  was 
working  and  on  the  same  track.  The  plan  of  the  switching  crew  was 
to  enter  the  yard  above  the  car  attached  to  the  engine,  run  against 
the  box  car  standing  north  of  the  one  where  plaintiff  was  at  work, 
draw  it  out  of  the  yard,  and  switch  it  away,  replacing  it  with  the  car 
that  was  attached  to  the  engine.  The  engine  approached  very  slowly, 
the  bell  being  rung  at  the  time  by  the  fireman ;  when  the  car  which 
was  coupled  to  the  engine  bumped  against  the  car  which  the  engine 
was  to  draw  out  of  the  yard  the  coupling  missed,  and  one  of  the 
members  of  the  switching  crew  gave  a  stop  signal  which  the  en- 
gineer immediately  obeyed;  the  knuckle  on  the  car  was  then  read- 
justed by  the  switchman  and  a  come  ahead  signal  was  given;  the 
engineer  opened  the  throttle,  moved  slowly  forward  until  he  bumped 
into  the  car  the  second  time,  received  a  second  stop  signal,  and  im- 
mediately shut  off  steam  and  started  to  apply  the  brake,  but  as  he  did 
so  the  throttle  flew  open,  permitting  steam  to  come  into  the  cylinders 
of  the  engine,  and  thereby  caused  the  engine  to  make  a  sudden  lurch 
forward  with  such  violence  as  to  force  the  car  nearest  the  one  on 
which  plaintiff  was  working  toward  the  south,  striking  the  car  where 
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plaintiflf  was  at  work,  and  knocking  it  down  upon  him.  The  cause 
of  this  lurch,  as  testified  to  by  Mr.  Overpeck,  the  engineer  in  charge 
of  the  engine,  was  that  the  spring  on  the  throttle,  the  function  of 
which  was  to  hold  the  throttle  closed,  had  become  weak  and  lost  its 
temper,  so  that  it  would  at  times  fail  to  hold  the  throttle  closed  when 
the  engineer  closed  it.  He  testified  that  the  throttle  on  that  engine 
had  been  in  that  condition  for  about  three  weeks  preceding  the  ac- 
cident, and  that  on  two  occasions  prior  to  the  accident  he  had  made 
a  written  report  of  the  condition  of  the  spring  to  the  night  fore- 
man of  the  roundhouse  where  the  engine  was  kept ;  that  the  report 
was  made  to  a  man  he  knew  as  Buster  Brown,  the  man  in  charge  of 
the  roundhouse  at  night.  In  addition  to  the  two  written  reports  made 
to  this  man  Mr.  Overpeck  testified  that  he  had  notified  him  of  the 
defect  of  the  spring  orally  four  or  five  times  before  the  accident,  and 
that  Buster  promised  to  fix  it,  but  it  was  never  fixed.  Mr.  Overpeck 
also  testified  that  Mr.  Cowell,  who  was  his  superior,  had  instructed 
him  that  if  anything  was  wrong  about  the  engine  to  hand  the  written 
report  to  Buster,  if  he  (Cowell)  was  gone. 

On  the  part  of  the  defendant,  Mr.  Cowell  testified  that  he  had  never 
instructed  Mr.  Overpeck  to  make  any  reports  to  Buster,  that  Buster 
was  merely  a  subordinate  employe  in  charge  of  the  roundhouse  at 
night,  and  that  if  any  written  reports  had  been  made  by  Mr.  Over- 
peck and  left  at  the  roundhouse  they  would  have  been  received  by 
him.  Mr.  Buster  denied  positively  that  Overpeck  had  either  made 
written  or  oral  reports  to  him  concerning  the  condition  of  the  spring 
at  any  time  preceding  the  accident. 

The  defendant  also  introduced  evidence  tending  to  show  that  the 
spring  in  the  throttle  on  that  engine  was  in  perfect  condition  at  that 
time;  that  it  has  never  been  changed  since  the  accident;  that  it 
worked  perfectly  immediately  before  and  after  the  accident,  when  it 
was  tested  by  the  defendant's  representatives,  has  been  used  ever 
since,  and  was  still  in  perfect  condition  at  the  time  of  the  trial.  Mr. 
Cowell  and  the  master  mechanic  of  the  defendant,  Mr.  Cribben,  ex- 
amined the  spring  while  Mr.  Overpeck  was  on  duty  on  the  engine, 
and  after  a  most  thorough  test  found  it  in  perfectly  good  condition. 

There  was  also  evidence  of  experts  to  the  effect  that  such  springs 
as  the  one  in  question  usually  lasted  the  lifetime  of  the  engine  on 
which  they  are  placed.  They  also  testified  that  the  rules  of  the  de- 
fendant company  required  that  when  anything  was  wrong  with  an 
engine,  upon  discovery  by  the  engineer,  it  was  his  duty  to  report  it 
to  the  head  engineer,  Mr.  Cowell,  and  if  Mr.  Cowell  was  absent  from 
the  roundhouse  the  written  report  was  to  be  made  out  by  the  en- 
gfineer  and  left  at  the  roundhouse  for  Mr.  Cowell.  It  was  also  testi- 
fied that  the  company  did  not  carry  in  stock  such  springs  as  the  one 
which  it  is  claimed  caused  the  accident,  nor  could  one  be  obtained 
from  any  other  place  than  the  locomotive  works  which  had  manu- 
factured the  locomotive.  Mr.  Evans,  another  engineer,  testified  that 
he  had  handled  the  same  engine  on  the  night  preceding  the  accident, 
and  also  on  the  night  following,  and  that  the  spring  worked  per- 
fectly both  nights; 
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Counsel  for  the  defendant  in  error,  in  their  brief  as  well  as  argu- 
ment, conceded  that  under  the  decisions  of  the  national  courts  the 
engineer,  Overpeck,  in  the  operation  of  his  engine,  was  a  fellow 
servant  of  the  plaintiff.  The  ground  of  liability  upon  which  plaintiff 
relies  is  stated  in  the  brief  as  follows : 

**LiabiUty  is  charged  by  the  plaintiff  by  reason  of  the  fact  that  the  throttle 
of  the  engine  which  caused  the  accident  had  been  permitted  to  remain  in  a 
defective  condition  for  about  three  weeks;  that  defendant  was  advised  of 
tills  defective  condition,  and  negligently  failed  to  repair  the  same,  or  to  take 
the  engine  out  of  service  pending  repairs." 

Counsel  have  very  ably  argued  the  question  whether  Mr.  Buster, 
by  reason  of  the  fact  that  Mr.  Overpeck  testified  that  he  had  been 
instructed  by  Mr.  Cowell  to  report  to  him  any  defects  in  the  engine 
during  his'(Coweirs)  absence,  was  a  vice  principal,  and  a  report  made 
to  him  and  his  promise  to  have  the  repairs  made  was  notice  to  and 
a  promise  of  the  company.  The  only  testimony  on  the  part  of  the 
plaintiff  that  such  instructions  were  given  is  that  of  Mr.  Overpeck, 
which  was  positively  denied  by  Mr.  Cowell  and  Mr.  Buster.  But  as 
that  was  a  question  of  credibility  of  the  witnesses,  and  giving  the 
strongest  probative  effect  to  the  testimony  of  the  party  against  whom 
it  is  sought  to  have  a  verdict  directed,  we  would  not  feel  at  liberty 
to  reverse  a  judgment  submitting  that  question  of  fact  to  the  jury. 
We  do  not  deem  it  necessary,  in  view  of  the  conclusions  reached,  to 
determine  whether  Mr.  Buster  would,  under  these  circumstances,  be 
a  vice  principal  or  merely  a  fellow  servant. 

[1]  In  our  opinion  there  is  no  substantial  evidence  justifying  the 
submission  to  the  jury  of  the  question  as  to  whether  the  spring  on 
the  throttle  on  that  engine  was  defective.  It  is  true  that  the  testi- 
mony of  Mr.  Overpeck  is  positive;  but  the  rule  is  well  settled  that 
when  the  testimony  of  a  witness  is  positively  contradicted  by  the 
physical  facts,  neither  the  court  nor  the  jury  can  be  permitted  to 
credit  it.  This  was  expressly  decided  by  this  court  in  M.,  K.  &  T. 
Ry.  Co.  V.  Collier,  157  Fed.  347,  353,  88  C.  C.  A.  133.  A  petition 
for  certiorari  in  that  case  was  denied  by  the  Supreme  Court.  209 
U.  S.  545,  28  Sup.  Ct.  571,  52  L.  Ed.  920. 

[2]  The  uncontradicted  evidence  in  this  case  shows  that  this  engine 
was  used  by  Engineer  Evans  on  the  night  preceding  the  accident 
and  on  the  night  following  it,  and  the  spring  worked  perfectly  both 
nights.  The  testimony  of  Mr.  Cowell  and  Mr.  Cribben,  the  master 
mechanic,  was  that  they  made  an  examination  of  the  spring  shortly  after 
the  accident,  and  in  the  presence  of  Mr.  Overpeck,  tested  it  and  found 
it  in  perfect  condition.  The  same  spring  was  used  up  to  the  date  of 
the  trial,  and  no  defect  was  ever  found  in  it.  A  case  almost  parallel 
with  this  is  Galusha  v.  Chicago  Great  Western  Ry.  Co.,  165  Fed.  333, 
335,  336,  91  C.  C.  A.  319. 

In  view  of  this  evidence,  we  are  of  the  opinion  that  Mr.  Overpeck's 
testimony  is  positively  contradicted  by  the  physical  facts,  and  there- 
fore the  court  should  have  granted  the  request  of  the  defendant  for 
a  directed  verdict  in  its  favor.' 

The  judgment  is  reversed,  with  directions  to  grant  a  new  trial. 
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(216  Fed.  577) 

CHICAGO,  M.  &  ST.  P.  RY.  CO.  V.  OLD  COLONY  TRUST  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  29,  1914.) 

No.  4lti3. 

1.  Hailboads  (J  91*)— Crossing  Other  Railroads— Validity  and  Construc- 

tion OF  Agreement. 

An  electric  railroad  company,  desiring  to  cross  with  its  line  the  track 
and  right  of  way  of  ,a  steam  railroad,  entered  into  a  contract  with  the 
railroad  company  by  wliich  it  was  given  the  right  without  charge  to  make 
a  grade  crossing  at  its  own  expense,  with  a  provision  that  in  case  the 
railroad  company  should  lower  its  grade,  for  which  it  had  already  made 
plans,  the  rights  granted  should  cease  and  determine,  but  the  electric 
company  should  be  granted  the  right  to  build  and  maintain  an  overhead 
crossing  at  its  own  expense  and  in  accordance  with  plans  to  be  approved 
by  the  chief  engineer  of  the  railroad  company.  HeW,  that  the  contract 
did  not  terminate  on  the  lowering  of  its  tracks  by  the  railroad  company, 
but  only  the  right  of  the  electric  company  to  a  grade  crossing;  that  It 
was  not  ultra  vires  on  the  part  of  the  electric  company,  void  as  against 
public  policy,  nor  inequitable,  and  bound  the  electric  company  to  make 
the  overhead  crossing  at  its  own  expense. 

[Ed.  Note.— For  other  cases,  see  Railroads,  CJent  Dig.  {{  249-259 ;  Dec. 
Dig.  §  91.*] 

2.  Railroads  (|  89*) — Nature  op  Right  op  Way — Crossing  Agreements— 

* 'Interest  in  Land" — "Private  Property.*' 

A  railroad  right  of  way  is  an  interest  in  the  land  having  the  substan- 
tiality of  a  fee,  and  is  private  property,  even  to  the  public,  in  all  else  but 
an  interest  and  benefit  in  its  use.  It  cannot  be  appropriated  by  another 
in  whole  or  in  part,  except  on  payment  of  compensation,  and  a  contract 
by  which  one  railroad  company  is  given  the  right  to  build  over  the  exist- 
ing tracks  and  right  of  way  of  an  older  line  ii  based  on  a  valuable  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {§  234-239;  Dec. 
Dig.  §  89.*] 

3.  Railroads  (|  89*) — Crossing  Agreements — Validity  under  Iowa  Stat- 

utes. 

While  Code  Iowa  1897,  {  2020,  gives  a  railroad  company  the  right  to 
cross  the  line  of  another  company.  It  does  not  give  such  right  without  the 
payment  of  compensation,  and  section  2063  expressly  recognizes  the  right 
of  the  two  companies  to  contract  with  respect  to  such  crossing  by  provid- 
ing that,  if  they  cannot  agree  upon  the  terms,  tiie  existing  road  may  ap- 
ply to  the  District  Court  for  relief. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  ff  234-239;  Dec. 
Dig.  §  89.*J 

4.  Railroads  (§  90*) — Crossing  Other  Railroads — Cost  or  Crossings — Ef- 

fect  of  Lowering  Grade. 

An  operating  railroad,  by  changing  its  grades  or  putting  In  double 
tracks,  does  not  thereby  become  the  junior  road  in  relation  to  another 
road,  constructed  after  its  own,  whose  tracks  cross  its  right  of  way,  so  as 
to  impose  on  it  the  burden  of  paying  the  cost  of  a  new  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  240-248 ;  Dec 
Dig.  §  90.*] 

6.  Railroads  (S  89*) — Crossing  Agreements — Validity  and  Effect. 

A  contract  by  which  an  electric  railroad  company  was  given  the  right 
to  make  a  crossing  over  the  right  of  way  and  tracks  of  an  existing  steam 
railroad  was  not  one  required  to  be  recorded  by  the  laws  of  Iowa,  nor  one 
which  imposed  any  lien  upon  the  property  of  the  electric  company,  and 
where  it  was  legal  under  the  laws  of  the  state,  and  in  terms  provided  that 

*For  other  cases  see  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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it  should  be  binding  on  the  successors  and  assigns  of  the  parties,  it  is  valid 
as  against  subsequent  mortgagees  of  such  company. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |{  234-239 ;   Dea 
Dig.  {  89.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Iowa;   Smith  McPherson,  Judge. 

Suit  in  equity  by  the  Old  Colony  Trust  Company  and  others 
against  the  Ft.  Dodge,  Des  Moines  &  Southern  Railroad  Company. 
From  a  decree  entered  on  its  petition  of  intervention,  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  appeals.    Reversed. 

J.  C.  Cook,  of  Cedar  Rapids,  Iowa  (John  N.  Hughes  and  C.  R, 
Sutherland,  both  of  Cedar  Rapids,  Iowa,  and  H.  H.  Field,  of  Chicago, 
111.,  on  the  brief),  for  appellant. 

James  C.  Davis,  of  Des  Moines,  Iowa  (S.  R.  Dyer,  of  Boone,  Iowa, 
and  George  E.  Hise,  of  Des  Moines,  Iowa,  on  the  brief),  for  ap- 
pellees. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

CARLAND,  Circuit  Judge.  On  June  4,  1910,  the  Ft.  Dodge,  Des 
Moines  &  Southern  Railroad  Company,  hereinafter  called  the  Elec- 
tric Company,  was  placed  in  the  hands  of  receivers  by  the  Circuit 
Court  for  the  Southern  District  of  Iowa,  in  actions  commenced  there- 
in by  the  Old  Colony  Trust-  Company  and  the  American  Trust  Com- 
pany, to  foreclose  as  trustees  for  bondholders  two  certain  mortgages, 
dated  June  24,  1907.  Pending  the  receivership  and  on  July  5,  1913, 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  hereafter 
called  the  St.  Paul  Company,  on  leave  granted,  filed  in  the  court 
below  an  intervening  petition,  asking  relief  as  against  the  Electric 
Company,  and  its  receivers,  relative  to  a  certain  contract  entered 
into  between  the  St.  Paul  Company  and  the  Electric  Company,  Sep- 
tember 5,  1906.  This  petition  was  answered  by  the  two  Trust  Com- 
panies and  the  receivers.  The  Trust  Companies  and  the  receivers 
also  filed  supplemental  bills  asking  affirmative  relief,  with  reference 
to  the  provisions  of  the  contract.  The  petition  came  on  for  hear- 
ing, and  the  court,  after  considering  the  pleadings  and  proofs,  denied 
the  relief  asked  for  by  the  St.  Paul  Company,  and  granted  affirmative 
relief  against  it  as  hereinafter  stated.  The  St.  Paul  Company  ap- 
peals. 

The  facts  which  condition  the  rights  of  the  parties  as  they  appear 
from  the  record  are  substantially  as  follows : 

In  1881  and  1882  the  St.  Paul  Company  built  a  line  of  railroad 
across  the  state  of  Iowa,  extending  its  Illinois  lines  from  a  point  at 
Savannah,  111.,  across  the  Mississippi  river,  through  Huxley,  Iowa, 
to  the  city  of  Council  Bluffs,  on  the  western  boundary  of  Iowa,  and 
it  is  now  operating  said  line  of  railroad,  and  at  all  times  since  1882 
has  operated  the  same.  Said  line  of  road  was  a  single-track  road, 
with  sharp  curves  and  steep  grades.    The  deed  which  conveyed  the 

*For  other  cases  see  same  topic  6  S  numbeb  In  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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right  of  way  to  the  St.  Paul  Company  through  the  town  of  Huxley, 
after  describing  the  right  of  way,  contained  the  following  language : 

'*Do  hereby  grant,  bargain,  seU  and  convey  nnto  the  said  company,  for  aU 
purposes  connected  with  the  construction,  use  and  occupation  of  said  railway, 
the  right  of  way  oyer  and  through  the  following  described  tract  of  land  in 
Story  county,  Iowa,  described  as  follows,  to-wit:  ♦  ♦  ♦  To  have  and  to 
hold  the  same  in  fee  simple,  absolute,  unto  the  said  company,  its  successors 
and  assigns,  forever." 

In  1906,  the  Electric  Company  projected  an  extension  of  its  rail- 
road from  Boone,  by  way  of  Des  Moines  Junction,  to  Des  Moines, 
which  would  cross  the  St.  Paul  Railroad  at  Huxley.  Negotiations 
were  had  between  the  St.  Paul  Company  and  the  Electric  Company 
with  reference  to  the  proposed  crossing.  Mr.  Blake,  who  was  gen- 
eral manager  of  the  Electric  Company,  represented  it  in  these  nego- 
tiations. At  the  hearing  in  the  court  below  Mr.  Blake  testified 
as  follows : 

"I  cannot  recall  when  I  first  knew  that  the  Milwaukee  Company  contem- 
plated lowering  the  grade  of  its  tracks  through  Huxley,  or  when  my  attention 
was  first  called  to  the  matter  of  changing  the  grade;  but  it  was  one  of  the 
requirements  in  the  contract,  and  I  knew  of  that  fact  prior  to  the  time  the 
contract  was  made.  In  the  letter  I  stated  that  I  had  heard  that  they  were 
likely  to  lower  their  tracks  at  that  point  some  time,  and  in  case  they  did  so  in 
a  year  or  two  or  three  or  more,  the  contract  should  necessarily  read  that  we 
build  over  them  at  that  point.  They  required  that  provision  in  all  the  nego- 
tiations. They  would  not  consider  a  contract  otherwise.  I  did  not  under- 
stand how  much  they  proposed  lowering  their  grade  or  track.  I  do  not  re- 
member having  a  conversation  with  Mr.  Foster  or  Mr.  Laas  with  regard  to  it 
I  did  know  that  the  lowering  of  the  track  was  in  contemplation,  but  did  not 
know  the  exact  amount  of  lowering.*' 

As  the  result  of  the  negotiations  a  contract  was  made  and  entered 
into  by  and  between  the  St.  Paul  Company  and  the  Electric  Company, 
the  material  portions  of  which,  so  far  as  this  controversy  is  concerned, 
are  as  follows : 

"This  agreement,  made  this  5th  day  of  Sept,  A.  D.  nineteen  hundred  and  six, 
by  and  between  the  Chicago,  Milwaukee  &  St  Paul  Railway  Company,  here- 
inafter called  the  *St.  Paul  Company,'  and  the  Ft.  Dodge,  Des  Moines  &  South- 
ern Railway  Company,  hereinafter  caUed  the  *Electric  Company,*  wltnesseth: 

"That  the  St  Paul  Company,  in  consideration  of  the  sum  of  one  dollar  to 
It  paid  by  the  Electric  Company,  the  receipt  whereof  is  hereby  acknowledged, 
and  in  further  consideration  of  the  performance  by  the  Electric  Company  of 
all  its  covenants  and  agreements  herein  contained,  hath  granted  and  by  these 
presents  doth  grant  unto  the  Electric  Company  the  right  to  construct,  maintain 
and  operate  a  single  track  electric  railway  over  and  across  the  right  of  way 
and  main  track  of  the  St  Paul  Company,  at  a  point  near  the  town  of  Huxley, 
in  the  state  of  Iowa,  which  said  point  Is  marked  *A*  on  the  plat  hereto  at- 
tached, marked  'Exhibit  A,'  and  made  a  part  hereof. 

"It  is  mutually  understood  and  agreed  that,  whenever  the  St  Paul  Company 
shall  elect  to  lower  the  present  grade  of  its  track  at  the  point  of  crossing  afore- 
said, all  the  rights  hereby  granted  shall  cease  and  determine;  and  the  Elec- 
tric Company,  its  successors,  assigns,  grantees  and  lessees,  shall  and  will,  upon 
receiving  ten  days'  notice  in  writing  so  to  do,  at  its  own  sole  costs  and  ex- 
pense, take  up  and  remove  said  crossing;  and  the  St.  Paul  Company  shall 
and  will  thereupon  grant  to  the  Electric  Company  the  right  to  construct  (at 
such  point  as  may  be  mutually  agreed  upon)  and  thereafter  maintain  and  use 
a  bridge  or  crossing  structure,  carrying  the  track  of  the  Electric  Company  over 
and  above  the  right  of  way  and  present  main  track  of  the  St  Paul  Company, 
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and  over  and  above  such  other  track  or  tracks  as  the  St.  Panl  Company  may 
hereafter  elect  to  lay  at  the  point  of  said  crossing;  it  being  understood  and 
agreed  that  such  bridge  or  crossing  structure  is  to  be  erected  and  maintained 
at  the  sole  expense  of  the  Electric  Company,  and  in  strict  accordance  with 
such  plans  and  specifications  as  the  chief  engineer  of  the  St  Paul  Company 
may  prescribe.    ♦    ♦    ♦ 

.  '"Lastly.  The  grants,  covenants,  stipulations  and  agreements  hereof  shall 
extend  to  and  be  binding  upon  the  respective  successors  and  assigns  of  the 
parties  hereto,  whether  so  herein  expressed  or  not.*' 

The  contract  contained  other  provisions,  and  among  those  an  agree- 
ment on  the  part  of  the  Electric  Company  that,  whenever  its  line  of  rail- 
road should  cease  to  be  operated  exclusively  as  an  electric  line  for  the 
carriage  of  passengers  only,  it  would  furnish  and  erect  at  its  own  ex- 
pense, at  its  point  of  crossing,  safety  appliances  commonly  known  as 
an  interlocking  and  derailing  system.  There  is  no  controversy  over 
this  part  of  the  contract.  The  line  did  cease  to  be  operated  exclusively 
for  the  carriage  of  passengers,  and  the  interlocking  and  derailing  sys- 
tem was  constructed  as  agreed.  It  became,  however,  useless  by  reason 
of  the  lowering  of  the  tracks  of  the  St.  Paul  Company  as  hereinafter 
stated.  In  1902  a  survey  was  made  and  a  profile  prepared  by  the  St. 
Paul  Company  for  an  improvement  of  its  entire  line  across  the  state 
of  Iowa,  by  eliminating  curves  and  reducing  grades.  The  profile  and 
plan  provided  for  the  lowering  of  the  tracks  of  the  St.  Paul  Company 
at  Huxley  to  the  extent  of  13  or  14  feet.  In  1912  the  St.  Paul  Com- 
pany was  actively  engaged  in  the  prosecution  of  the  improvement  of 
its  line  in  accordance  with  the  profile  and  plan  of  1902,  and  as  the  work 
progressed  towards  Huxley,  and  on  June  13,  1912,  it  served  on  the  re- 
ceivers of  the  Electric  Company  a  notice  that  it  had  elected  to  change 
the  grade  of  its  track  at  the  point  of  crossing,  and  requesting  them  to 
take  up  and  remove  the  tracks  of  the  Electric  Company  constituting  the 
crossing,  as  provided  in  the  agreement  of  September  5,  1906.  The  re- 
ceivers declined  to  comply  with  the  notice,  alleging  that  neither  they, 
the  bondholders,  nor  trustees  were  bound  by  the  agreement.  Where- 
upon the  St.  Paul  Company  intervened  in  the  foreclosure  suit  by  peti- 
tion as  above  stated. 

In  its  petition  the  St.  Paul  Company  tendered  the  receivers  a 
right  of  way  for  the  construction  of  a  temporary  track  west  of  the  es- 
tablished crossing  in  order  to  detour  the  trains  of  the  Electric  Com- 
pany and  to  provide  for  their  operation  without  interruption  during^ 
the  lowering  of  the  grade.  A  preliminary  hearing  of  the  questions  in 
controversy  was  had  on  July  20,  1912,  and  in  pursuance  thereof  the 
District  Court  made  an  order  permitting  the  St.  Paul  Company  to 
proceed  with  its  work,  upon  the  condition  that  it  should,  at  its  own 
expense,  construct  a  temporary  track  and  crossing  of  its  railroad  for 
the  use  of  the  Electric  Company,  according  to  a  plan  and  conditions 
described.  The  order  provided  that  all  expenses  incurred  from  time 
to  time  in  providing  temporary  tracks,  crossings,  etc.,  should  be  paid 
by  the  St.  Paul  Company,  and  that  the  question  of  who  should  ulti- 
mately bear  the  whole  or  any  portion  of  such  expenses  as  between 
the  parties  under  the  agreement  of  September  5,  1906,  or  under  the 
laws  of  Iowa,  should  thereafter  be  determined  by  the  court.     Pur- 
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suant  to  this  order  the  St.  Paul  Company  constructed  a  temporary 
detouring  track  and  crossing  on  a  right  of  way  provided  by  it,  and 
the  trains  of  the  Electric  Company  were  diverted  over  the  same, 
while  the  St.  Paul  Company  proceeded  with  the  lowering  of  its  grade 
past  the  crossing.  The  traffic  of  the  Electric  Company  was  then 
shifted  to  the  original  location,  crossing  the  cut  on  a  wooden  bridge, 
and  the  St.  Paul  Company  proceeded  with  the  excavation  past  the 
crossing  of  the  temporary  detour  line,  which  work  was  pending  at 
the  time  of  the  final  hearing  in  the  court  below.  The  cut  made  by 
the  St.  Paul  Company  in  lowering  its  track  on  its  right  of  way  at 
Huxley  was  about  13^  feet,  which  would  require  an  elevation  of  the 
Electric  Company's  road  of  about  12  feet,  making  a  clearance  of  23 
feet.  The  estimated  cost  of  the  overhead  bridge,  consisting  of  a 
steel  girder  spanning  two  main  tracks  of  the  St.  Paul  Company  and 
approaches,  made  of  piling  and  earth  fills,  is  $14,000.  The  cost  of 
the  temporary  detouring  track  constructed  to  provide  for  the  traffic 
of  the  Electric  Company  during  the  work,  was  $4,500.  The  traffic 
of  both  roads  continued  without  interruption  during  the  work. 

After  a  final  hearing  on  September  1,  1913,  the  court  below  enr 
tered  a  judgment  and  decree,  hoicking  that  the  rights  granted  in  the 
agreement  of  September  5,  1906,  ceased  and  determined  on  the  elec- 
tion of  the  St.  Paul  Company  to  change  its  grade ;  that  the  agree- 
ment was  void  as  against  public  policy,  unfair,  and  inequitable ;  that, 
not  having  been  recorded,  it  was  not  binding  upon  the  mortgagees 
or  bondholders,  who,  it  was  found,  were  purchasers  for  value,  with- 
out notice,  actual  or  constructive,  of  the  agreement;  that  the  St. 
Paul  Company,  in  changing  the  grade  of  its  railroad  and  construct- 
ing two  main  tracks  at  the  point  of  crossing,  was  practically  building 
a  new  railroad,  and  thereby  became  a  junior  line,  so  far  as  the  cross- 
ing was  concerned ;  that  all  expenses  incurred  in  the  construction  of 
the  temporary  track,  crossing,  etc.,  in  order  to  provide  for  the  traffic 
of  the  Electric  Company  without  interruption,  should  be  borne  by  the 
St.  Paul  Company,  as  well  as  all  the  expense  of  the  elevation  of  the 
Electric  road  and  the  construction  and  maintenance  of  the  permanent 
overhead  crossing.  The  decree  also  adjudged  that  the  St.  Paul  Com- 
pany should  construct  and  maintain,  in  perpetuity,  the  overhead  cross- 
ing for  the  use  of  the  Electric  Company,  which  overhead  crossing 
should  be  of  such  strength  and  capacity  as  to  sustain  and  carry  cars 
and  trains  of  the  Electric  Company  over  the  same ;  that  the  St.  Paul 
Company  should  pay  the  expense  of  elevating  the  track  of  the  Electric 
Company,  in  order  to  secure  a  sufficient  clearance  over  the  tracks  of 
the  St.  Paul  Company,  and  should  construct  the  approaches,  the 
grade  of  which  should  not  exceed  1  per  cent. 

[  1  ]  Enough  has  been  said  to  make  it  clear  that  there  is  no  ques- 
tion here  of  the  right  of  the  Electric  Company  to  cross  the  tracks  of 
the  St.  Paul  Company,  whether  we  look  to  the  contract  or  to  the 
laws  of  Iowa.  The  question  for  decision  is  as  to  which  company 
shall  bear  the  expense.  As  the  parties  made  a  contract  which  dealt 
with  this  subject,  we  will  first  consider  whether  that  contract  is  bind- 
ing upon  the  parties.     It  is  first  claimed  that  the  crossing  contract 
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terminated  when  the  St.  Paul  Company  elected  to  change  its  grade. 
The  following  language  of  the  contract  is  relied  upon  to  accomplish 
this  result: 

"It  la  mutually  understood  and  agreed  that,  whenever  the  St.  Paul  Cknn- 
pany  shall  elect  to  lower  the  present  grade  of  its  track  at  the  point  of  crossing 
aforesaid,  all  the  rights  hereby  granted  shall  cease  and  determine." 

If  the  contract  ended  with  the  language  quoted  there  would  be 
force  in  the  suggestion ;  but  the  contract  proceeds,  and  grants  to  the 
Electric  Company  the  right  to  construct  and  thereafter  maintain  and 
use  a  bridge  or  crossing  structure,  carrying  the  track  of  the  Electric 
Company  over  and  above  the  right  of  way  and  present  main  track 
of  the  St.  Paul  Company,  and  over  and  above  such  other  tract  or 
tracks  as  the  St.  Paul  Company  may  hereafter  elect  to  lay  at  the  point 
of  crossing.  Such  bridge  or  crossing  structure  to  be  erected  and 
maintained  at  the  sole  expense  of  the  Electric  Company.  The  right 
to  cross  at  the  old  grade  is  terminated  by  the  giving  of  the  notice  of 
election  to  lower  the  grade,  but  the  right  to  cross  by  an  overhead 
bridge  or  crossing  structure  is  granted  after  grade  is  lowered.  When 
the  whole  context  and  object  of  the  contract  is  considered,  it  dearly 
appears  that  it  was  only  the  right  to  cross  at  grade  that  was  ter- 
minated by  giving  the  notice  of  election  to  lower  the  grade. 

Second,  it  is  claimed  that  the  contract  is  void  as  ultra  vires  the 
Electric  Company,  and  against  public  policy  as  the  performance  of 
the  conditions  of  the  contract  would  prevent  the  company  from  per- 
forming its  duties  as  a  common  carrier.  There  is  certainly  no  merit 
in  this  contention.  The  whole  work  of  making  a  new  crossing  has 
been  completed  practically  in  accordance  with  the  contract  without 
interruption  of  business  on  the  part  of  the  Electric  Company,  and  it 
is  certainly  not  ultra  vires  or  against  public  policy  for  a  common  car- 
rier to  bear  the  expense  of  constructing  its  own  crossing  over  the 
tracks  of  another  carrier.  Moreover,  if  is  the  highest  public  policy 
that  one  should  perform  his  lawful  contracts. 

Third,  it  is  next  urged  that  the  contract  is  without  consideration 
and  void,  as  the  only  right  granted  to  the  Electric  Company  is  a 
right  given  by  the  laws  of  Iowa  independent  of  contract.  Section 
2020  of  the  Iowa  Code  is  quoted  in  support  of  this  contention : 

"And  such  corporation  [railway]  may  construct  and  carry  Its  railway  across, 
over  or  under  any  railway,  canal  or  water  course,  when  it  may  be  necessary 
in  the  construction  of  the  same,  and  in  such  cases  it  shall  so  construct  its 
crossings  as  not  unnecessarily  to  impede  the  travel,  transportation  or  naviga- 
tion upon  the  railway,  canal  or  stream  so  crossed.  Said  corporation  shall  be 
liable  for  the  damages  occasioned  to  any  person  injured  by  reason  of  said 
crossing." 

We  do  not  see  how  the  section  of  the  Code  quoted  helps  the  Elec- 
tric Company  in  any  way  in  regard  to  the  present  controversy.  The 
statute  says : 

"And  such  corporation  [Electric  Company]  may  construct  and  carry  its 
railway  across,  over  or  under  any  railway,  canal  or  water  course,  when  it 
may  be  necessary  in  the  construction  of  the  same." 
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This  language  certainly  contains  no  warrant  for  saying  that  the 
Electric  Company  can  carry  its  railway  across,  over,  or  under  the 
tracks  of  the  St.  Paul  Company  at  the  expense  of  the  latter.  Again, 
in  order  that  this  section  of  the  Code  may  be  held  to  be  valid  legis- 
lation, it  must  be  construed  with  reference  to  the  fundamental  law 
of  Iowa  and  of  the  United  States,  prohibiting  the  taking  of  private 
property  for  public  use  without  just  compensation;  and  section  18 
of  the  Iowa  Constitution  provides  that  this  compensation  must  be 
first  made  or  secured  to  be  made  to  the  owner  as  soon  as  the  dam- 
ages shall  be  assessed  by  a  jury.  If  this  be  the  law,  there  is  no  au- 
thority anywhere  to  assess  the  damages  for  taking  of  private  property 
for  a  public  use,  except  a  jury  duly  impaneled,  as  provided  by  law  and 
the  Constitution,  unless  the  parties  themselves  can  agree  upon  the 
same. 

[2]  The  next  question  to  be  considered  is:  What  is  a  railroad 
right  of  way  from  a  property  viewpoint?  To  answer  this  question 
we  need  only  cite  the  following  language  from  the  Supreme  Court 
of  the  United  States  in  Western  Union  Telegraph  Co.  v.  Penna.  R. 
R.  et  al.,  195  U.  S.  540,  25  Sup.  Ct.  133,  49  L.  Ed.  312,  1  Ann.  Cas. 
517: 

"A  railroad  right  of  way  Is  a  very  substantial  thing.  It  Is  more  than  a 
mere  right  of  passage.  It  Is  more  than  an  easement.  We  discussed  its  char- 
acter in  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  171  [19  Sup.  Ct. 
128,  43  L.  Ed.  407].  We  there  said  (page  183)  that,  if  a  railroad's  right  of 
way  was  an  easement,  it  was  *one  having  the  attributes  of  the  fee,  perpetuity 
and  exclusive  use  and  possession;  also  the  remedies  of  the  fee,  and,  like  it 
corporeal,  not  incorporeal,  property.*  And  we  drew  support  for  this  from  a 
New  Jersey  case,  in  which  state  the  rights  of  way  in  the  case  at  bar  are  sit- 
uated. We  quoted  N.  Y.,  Susquehanna  &  Western  Railroad  v.  Trimmer,  53  N. 
J.  Law,  1,  3  [20  Atl.  761],  as  follows:  *Unlike  the  use  of  a  private  way— that 
is,  discontinuous — the  use  of  land  condemned  by  a  railroad  company  is  per- 
petual and  continuous.*  And  it  is  held  in  Pennsylvania  *that  a  railway  com- 
pany is  a  purchaser,  in  consideration  of  public  accommodation  and  conven- 
ience, of  the  exclusive  possession  of  the  ground  paid  for  to  the  proprietors  of 
it.*  Philadelphia  &  Reading  Railroad  Co.  v.  Hummell,  44  Fk.  375  [84  Am.  Dec. 
457].  It  is  *a  fee  in  the  surface  and  so  much  beneath  as  may  be  necessary 
for  support.  ♦  ♦  ♦  But,  whatever  it  may  be  called,  it  is,  in  substance,  an 
Interest  in  the  land,  special  and  exclusive  in  Its  nature.*  Pennsylvania  Schuyl- 
kUl  Valley  R.  R.  Co.  v.  Reading  Paper  Mills,  149  Pa.  18  [24  Atl.  205] ;  Phil- 
adelphia V.  Ward,  174  Pa.  45  [34  Atl.  458] ;  Railway  v.  Peet,  152  Pa.  488  [25 
Atl.  612,  19  L.  R.  A.  467].  A  railroad's  right  of  way  has,  therefore,  the  sub- 
stantiality of  the  fee,  and  it  is  private  property,  even  to  the  public,  in  all  else 
but  an  interest  and  benefit  in  its  uses.  It  cannot  be  Invaded  without  guilt 
of  trespass.  It  cannot  be  appropriated  in  whole  or  part,  except  upon  the  pay- 
ment of  compensation.  In  other  words,  it  is  entitled  to  the  protection  of  the 
Constitution,  and  in  the  precise  manner  in  which  protection  Is  given.  It  can 
only  be  taken  by  the  exercise  of  the  powers  of  eminent  domain,  and  a  condition 
precedent  to  the  exercise  of  such  power  is,  we  said  in  Sweet  v.  Rechel  [159 
U.  S.  380,  16  Sup.  Ct.  43,  40  L.  Ed.  188],  that  the  statute  conferring  it  make 
provision  for  reasonable  compensation  to  the  owner  of  the  property  taken. 
This  condition  is  expressed  with  even  more  emphasis  in  Cherokee  Nation  v. 
Southern  Kansas  Ry.  Co.,  supra  [135  U.  S.  641,  10  Sup.  Ct.  965,  34  L.  Ed.  295].** 

The  following  authorities  support  this  view :  City  of  Albia  v.  C.  B. 
&  Q.  R.  Co.,  102  Iowa,  624,  71  N.  W.  541,  543 ;  M.  &  St.  L.  R.  Co.  v. 
C.  R.  G.  &  N.  W.  Ry.  Co.,  114  Iowa,  502,  87  N.  W.  410;  3  Elliott  on 
Railways  (2d  Ed.)  §§  1119,  1126;  Townsend  v.  M.  C.  R.  R.  Co.,  42  C. 
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C.  A.  570, 101  Fed.  757 ;  Elkins  E.  Ry.  Co.  v.  W.  M.  R.  Co.  (C.  C.)  165 
Fed.  724,  733,  735,  affirmed  186  Fed.  1022,  108  C.  C.  A.  557;  L.  S. 
etc.,  R.  R.  Co.  V.  C.  &  W.  I.  R.  R.  Co.,  97  111.  506;  O.  C.  R.  Co.  v.  L.  & 
N.  R.  Co.  (Ky.)  94  S.  W.  22;  W.  &  S.  L.  R.  Co.  v.  P.  T.  Co.,  56  W. 
Va.  18,  48  S.  E.  746;  M.  &  C.  R.  Co.  v.  B.  S.  &  T.  R.  Co.,  96  Ala. 
571,  11  South.  642,  18  L.  R.  A.  166;  State  v.  N.  P.  Co.,  49  Wash.  78. 
94  Pac.  907;  B.  &  L.  R.  Co.  v.  S.  V.  Ry.  Co.,  2  Cal.  App.  546,  84  Pac 
298,  304. 

[3]  It  necessarily  results  that  the  laws  of  Iowa  did  not  grant  to  the 
Electric  Company  all  that  the  contract  did.  llie  St.  Paul  Company  by 
virtue  of  the  contract  waived  its  right  to  compensation  for  the  taking^ 
of  its  property,  and  for  the  purposes  of  determining  whether  there  was 
any  consideration  for  the  contract  this  court  or  the  court  below  cannot 
say  what  the  amount  of  such  compensation  should  be.  Taking  into 
consideration  the  result  of  the  trial  below,  the  damages  are  very  consid- 
erable to  the  St.  Paul  Company.  Further  than  this,  by  section  2063  of 
the  Iowa  Code  it  is  provided,  if  the  companies  in  regard  to  any  new 
crossing  cannot  agree  upon  the  terms  thereof,  then  the  existing  road 
may  apply  to  the  District  Court  for  relief,  thus  recognizing  the  right  of 
the  companies  to  agree  upon  the  terms  on  which  a  crossing  may  be 
made. 

We  are  clearly  of  the  opinion  that  the  waiver  by  the  St.  Paul  Com- 
pany of  the  right  to  compensation,  regardless  of  the  amount  of  such 
compensation,  was  a  good  consideration  for  the  contract. 

[4]  It  is  next  claimed  that  by  the  effort  to  improve  its  road  by  the 
St.  Paul  Company  it  became  the  junior  road  in  relation  to  the  Electric 
Company,  and  therefore  must  deal  with  the  Electric  Company  in  order 
to  pass  through  the  town  of  Huxley.  The  establishment  of  ^uch  a  doc- 
trine might  prevent  any  substantial  improvement  on  the  part  of  a  senior 
road,  which  certainly  would  be  against  public  policy,  and  we  find  no 
warrant  in  law  for  such  a  position.  P.  &  C.  R.  Co.  v.  S.  W.  Ry.  Co., 
77  Pa.  173 ;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Ft.  S.  &  V.  B.  Ry.  Co.,  104 
Ark.  344,  148  S.  W.  531,  537;  Lehigh  &  New  England  R.  Co.  v.  Del., 
L.  &  W.  R.  Co.,  240  Pa.  401,  87  Atl.  709;  L.  S.  &  M.  S.  Ry.  Co.  v.  N. 
Y.  &  St.  L.  Ry.  Co.,  8  Fed.  858 ;  S.  R.  Co.  v.  P.  S.  &  N.  R.  Co.,  203  Pa. 
176,  52  Atl.  88 ;  State  ex  rel.  N.  C.  Ry.  v.  N.  P.  Ry.  Co.,  49  Wash.  78, 94 
Pac.  907 ;  State  ex  rel.  Northern  Pacific  Railway  Co.  v.  Railroad  Com- 
mission of  Wisconsin,  140  Wis.  145,  121  N.  W.  919;  B.  &  A.  R.  R.  Co. 
V.  Cambridge,  159  Mass.  283,  287,  34  N.  E.  382 ;  A.  A.  &  N.  M.  R.  R. 
Co.- V.  D.,  L.  &  N.  R.  Co.,  62  Mich.  564,  29  N.  W.  500,  4  Am.  St.  Rep. 
875 ;  West  Jersey  &  S.  R.  Co.  v.  Atlantic  City  &  S.  T.  Co.,  65  N.  J.  Eq. 
613,  622,  56  Atl.  890. 

[5]  It  is  next  urged  that  the  Old  Colony  Trust  Company  and  the 
American  Company  occupy  the  position  of  innocent  purchasers,  and 
that  therefore  the  lien  of  the  mortgagees  given  to  secure  the  bonds  of 
the  Electric  Company  is  superior  to  any  rights  of  the  St.  Paul  Com- 
pany growing  out  of  the  contract  of  September  5,  1906,  and  the  failure 
to  record  the  contract  is  urged  in  support  of  this  position.  The  con- 
tract was  not  an  instrument  that  required  to  be  recorded  by  the  laws 
of  Iowa.    It  was  simply  a  contract  allowing  the  Electric  Company  to 
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cross  the  tracks  of  the  St.  Paul  Company  without  any  expense  what- 
ever, except  the  expense  of  constructing  its  own  crossing.  It  created 
no  lien  upon  the  right  of  way  of  the  Electric  Company.  It  was  simply 
a  contract  providing  for  the  operation  of  the  two  roads  at  the  point  in 
question,  and  by  its  very  terms  was  to  extend  to  and  be  binding  upon 
the  respective  successors  and  assigns  of  the  parties  thereto.  It  was 
clearly  a  legal  contract,  not  in  conflict  with  tfie  laws  of  the  state  of 
Iowa  or  the  public  policy  thereof,  and  seemingly  in  line  with  the  statutes 
of  that  state  regulating  the  matters  concerning  which  the  contract  was 
made. 

The  cost  of  constructing,  the  temporary  crossing  by  means  of  a  de- 
tour track  west  of  the  main  crossing  was  not  mentioned  in  the  contract, 
but  we  do  not  see  why  such  work  should  not  have  been  in  contempla- 
tion of  the  parties  at  the  time  the  contract  was  entered  into,  as  the  Elec- 
tric Company  knew  that  the  lowering  of  the  grade  of  the  St.  Paul  Com- 
pany was  a  part  of  its  policy ;  in  fact,  it  was  mentioned  in  the  contract, 
but,  as  there  was  no  specific  agreement  about  it,  it  remains  to  be  ad- 
justed by  the  trial  court  under  its  powers  as  a  court  of  equity  in  man- 
aging the  receivership. 

The  decree  below,  therefore,  will  be  reversed,  and  the  case  remanded, 
with  instructions  to  adjust  the  rights  of  the  parties  in  accordance  with 
the  contract  of  September  5,  1906,  so  far  as  it  covers  the  same,  and 
make  such  other  disposition  of  the  matters  involved  between  the  par- 
ties as  law  and  justice  may  require. 


<216  F«d.  585) 

DURAND  &  CO.  et  aL  v.  HOWARD  &  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit.     July  30,  1914.) 

No.  298. 

1.  Receivebs  (§  no*) — g.uiTS  Against  Rbceivebs — ^Discretion  of  Coubt  to 

Pebmit. 

It  Is  generally  a  matter  within  the  discretion  of  the  court  whether  it 
will  determine  for  Itself  claims  of  or  against  a  receiver  of  its  appoint- 
ment or  will  allow  them  to  be  Utigated  elsewhere. 
'        [Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  f i  195-197 ;   Dec. 
Dig.  f  110.»] 

2.  Landlobd  and  Tenant  (f  112*) — Forfeiture  of  Lease  fob  DbfauI/T  in 

Rent — ^Waiveb  by  Landlobd. 

Where,  after  the  appointment  of  receivers  for  a  corporation,  the  land- 
lord of  the  premises  in  which  It  conducted  its  business  came  into  court 
and  procured  an  order  requiring  the  receivers  to  elect  by  a  certain  date 
whether  they  would  adopt  or  renounce  the  lease,  pursuant  to  which  they 
elected  to  adopt  the  lease,  such  action  by  the  landlord  was  a  recogni- 
tion that  the  lease  was  still  in  force,  and  a  waiver  of  the  right  to  de- 
clare a  forfeiture  for  prior  defaults  in  payment  of  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f§ 
343-349;   Dec.  Dig.  f  112.*] 

Hand,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

•For  other  cases  see  same  topic  &  §  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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The  complainants,  citizens  and  residents  of  the  state  of  New  Jersey, 
filed  a  bill  in  the  District  Court  for  the  Southern  District  of  New 
York  against  the  defendant,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York. 

The  bill  alleged  that  the  defendant  was  engaged  in  bnfdness  in  New  York 
City  and  that  its  assets  were  largely  In  excess  of  $100,000 ;  that  it  owed  ap- 
proximately $140,000  to  more  than  150  creditors ;  that  it  did  not  have  suffi- 
cient money  to  meet  its  obligations  as  they  fell  due  and  was  not  able  to  bor- 
row the  money  necessary  for  such  purpose;  that  it  was  Indebted  to  complain- 
ants in  certain  specified  amounts;  that  unless  a  receiver  was  appointed  cer- 
tain creditors  would  obtain  a  preference  over  other  creditors;  and  that  the 
assets,  consisting  of  jewelry  and  silver,  would  be  sacrificed  at  half  their  value 
and  great  injury  result  to  creditors.  It  therefore  asked  for  the  appointment 
of  a  receiver.  The  defendant  filed  an  answer  admitting  the  truth  of  the  al- 
legations contained  in  the  bill  and  joined  in  the  prayers  thereot 

On  January  6,  1914,  the  cause  came  on  to  be  heard  upon  the  bill  and  an- 
swer, and  the  court  appointed  Samuel  Strasbourger  and  Nathaniel  S.  Corwln 
temporary  receivers.  The  receivers  were  authorized  to  take  possession  of  all 
the  property,  business,  assets,  and  effects  of  the  defendant,  ''and  to  run,  man- 
age, and  operate  the  said  property  in  such  manner  as  will  in  their  Judgment 
produce  most  satisfactory  results,  and  to  preserve  the  same  in  proper  condi- 
tion, and  to  protect  the  title  and  possession  and  to  secure  and  develop  the 
business  of  the  same."  They  were  also  authorized  to  pay  the  necessary  ex- 
penses of  operating  the  property.  All  persons  were  "enjoined  and  restrained 
from  selling,  transferring,  disposing  of,  or  in  any  manner  interfering  with 
any  of  the  property  of  the  defendant  company,  or  from  taking  possession  of 
or  in  any  way  interfering  with  any  part  thereof,  or  from  in  any  manner  ob- 
structing or  interfering  with  the  possession  or  management  of  any  part  of 
the  said  property." 

On  January  30,  1914,  the  appointment  of  the  receivers  was  made  permanent, 
and  all  creditors  were  required  to  file  their  claims  with  the  receivers  on  or 
before  February  16,  1914,  "or  they  may  be  excluded  from  the  benefit  of  these 
proceedings." 

On  January  30,  1914,  the  landlords  asked  the  court  to  fix  a  time  within 
which  the  receivers  should  decide  whether  they  would  adopt  or  renoun  e  the 
lease  held  by  the  defendants.  On  February  9,  1914,  the  receivers  were  re- 
quired on  the  application  of  the  landlord  to  elect  on  or  before  March  4,  1914, 
whether  they  would  assume  and  adopt  on  behalf  of  the  estate  of  the  defend- 
ant the  lease  of  the  premises  624  Fifth  avenue  in  the  city  of  New  York  and 
dated  January  18,  1911,  between  the  executrix  and  executor  of  Henry  S.  Red- 
mond, deceased,  and  Equitable  Trust  Company  as  trustee  under  the  will,  as 
lessors,  and  the  defendant,  as  lessees,  or  whether  they  would  renounce  the 
same.  And  on  March  3,  1914,  the  court,  acting  upon  the  recommendation  of 
a  committee  appointed  by  the  creditors  and  upon  the  facts  as  set  forth  by 
them,  authorized  the  receivers  "to  affirm  the  lease,"  and  an  order  was  en- 
tered declaring  that  the  receivers  "be  and  they  hereby  are  authorized  to  as- 
sume and  adopt  on  behalf  of  the  estate  of  the  defendant  and  as  such  receiv- 
ers the  lease  of  the  premises"  describing  them.  And  on  March  4,  1914,  the 
attorney  for  the  receivers  notified  the  attorneys  for  the  landlord  that  they 
assumed  and  adopted  the  lease  and  that  "the  adoption  of  the  lease  is  made 
pursuant  to  the  request  of  the  creditors*  committee  and  upon  the  authority 
of  the  court  in  the  above  action  upon  application  of  the  aforesaid  creditors' 
committee." 

The  other  material  facts  are  stated  in  the  opinion  of  the  court 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Cornelius  W. 
Wickersham,  of  New  York  City,  on  the  brief),  for  appellants. 

Philip  W.  Russell,  of  New  York  City  (Edmund  L.  Durkin,  of  New 
York  City,  on  the  brief),  for  receivers. 
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Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  which  this  cause  presents  is  as  to  the  right  of  a  landlord  to 
proceed  against  chancery  receivers  for  the  forfeiture  of  a  lease  be- 
cause of  default  made  by  the  lessee  in  the  payment  of  rent,  which  lease 
has  been  adopted  by  the  receivers  appointed  over  the  estate  of  the 
lessee.  After  the  receivers  notified  the  landlords,  on  March  4,  1914, 
that  upon  the  authority  of  the  court  they  had  adopted  the  lease,  they 
received  a  communication,  also  dated  March  4,  1914,  which  read  as 
follows : 

**0n  behalf  of  the  lessors,  we  hereby  return  this  notice  on  the  ground  that 
It  Is  void  and  of  no  effect,  and  on  the  further  ground  that  there  Is  now  due 
and  unpaid  the  rent  due  from  July  12,  1913,  to  January  6,  1914,  with  accrued 
Interest,  and  that  there  is  also  due  and  unpaid  the  rent  which  accrued  for 
the  month  of  February,  with  interest  from  the  12th  day  of  February,  1914 
to  date,  and  that  there  could  be  no  such  ratification  nor  adoption  until  said 
defaults  are  made  good,  on  the  further  ground  that  even  admitting  that  such 
notice,  adoption,  or  assumption  were  valid,  that  then  and  In  that  event  the 
said  receivers  are  now  In  default  under  the  terms  of  said  lease." 

On  March  6,  1914,  the  landlords  petitioned  the  court  for  an  order 
directing  the  receivers  to  remove  from  and  vacate  the  premises  or 
pay  the  petitioners  all  past  due  rent,  amounting  to  $8,694.37,  with 
interest,  and  in  the  event  of  the  failure  to  pay  the  same  that  the  peti- 
tioners be  authorized  "to  take  such  steps  as  may  be  proper,  including 
proceedings  instituted  in  the  Municipal  Court  of  the  City  of  New 
York,  or  any  other  court,  to  compel  said  receivers  to  remove  from, 
vacate,  and  give  up  said  premises,  and  to  dispossess  them  therefrcwn." 
As  a  matter  of  fact  the  rent  due  from  the  receivers  during  the  time 
they  have  had  possession  of  the  property  has  been  paid  and  all  ar- 
rears of  rent  are  such  as  are  owing  from  the  lessees,  Howard  &  Co. 

The  petition  was  heard  on  March  25,  1914,  and  was  denied.  It  was 
denied  on  three  grounds:  (1)  That  a  landlord  is  not  entitled,  as  a 
matter  of  right,  to  back  rent  as  a  condition  of  the  affirmance  by  re- 
ceivers in  equity  of  a  lease;  (2)  that  if  the  landlords  have  such  a  right, 
they  had  waived  it  in  this  case;  (3)  that  so  far  as  the  application  is 
one  addressed  to  the  discretion  of  the  court,  that  discretion  should  not 
be  exercised  in  the  landlords'  favor. 

The  power  of  a  court  of  equity  to  appoint  a  receiver  has  long  been 
recognized  as  one  of  as  great  utility  as  any  which  belongs  to  the 
court.  It  is  exercised  to  prevent  fraud,  or  to  save  the  subject  of  lit- 
igation from  material  injury,  or  to  rescue  it  from  inevitable  destruc- 
tion. A  receiver  is  appointed  when  it  appears  necessary  to  do  so  to 
preserve  the  property  and  give  adequate  protection  to  the  rights  of 
the  parties  interested  in  it.  This  was  the  purpose  of  the  court  in  the 
appointment  of  the  receivers  in  this  cause.  The  intention  was  to  pre- 
vent injury  to  creditors  by  a  slaughter  of  the  assets  through  forced 
sales  and  also  to  prevent  a  preference  among  creditors.  This  may 
well  be  kept  in  mind  in  passing  upon  the  question  which  is  presented. 
The  receivers  have  not  been  appointed  for  the  benefit  of  any  particu- 
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lar  party,  but  upon  a  principle  of  justice  and  for  the  benefit  of  all 
parties  interested.  These  receivers  are  the  representatives  of  the  court 
and  of  all  the  parties  in  interest.  They  have  been  put  into  the  posses- 
sion of  this  property  because  the  interests  of  justice  can  in  this  way 
be  best  secured.  The  receivers  are  but  the  arm  and  the  hand  of  the 
court,  a  part  of  the  machinery  of  the  court  to  work  out  the  ends  of 
justice.  The  property  of  which  they  have  the  possession  is  in  custodia 
legis.  It  is  elementary  that  the  receivers  have  only  such  power  and 
authority  as  are  given  them  by  the  court  and  that  they  cannot  be  sued 
touching  the  property  in  their  charge  without  the  court's  consent. 

It  being  conceded  that  where  property  is  in  the  hands  of  receivers 
no  action  can  be  brought  against  the  receivers  without  the  consent  of 
the  court  appointing  them,  it  is  said  it  is  not  usual  for  the  court  to 
refuse  leave  unless  it  is  perfectly  clear  that  there  is  no  foundation  for 
the  demand.  Ordinarily  this  is  true,  and  if  the  question  is  whether 
the  property  which  a  receiver  has  taken  into  his  possession  as  being  the 
property  of  A.  is  the  property  of  A.  or  in  reality  belongs  to  B.,  who 
is  claiming  it,  there  may  be  no  sufficient  reason  why  the  court  should 
not  allow  that  question  to  be  determined  in  a  suit  against  the  receiver, 
unless  the  court  can  see  upon  the  facts  stated  that  B.'s  claim  is  dearly 
without  merit.  But  that  is  not  the  question  in  this  case.  There  is  no 
dispute  here  as  to  whether  the  lessees,  Howard  &  Co.,  got  a  good 
title  under  their  lease.  The  question  is  whether,  having  obtained  a 
concededly  good  title  under  the  lease,  the  lessors  will  be  permitted 
by  a  court  of  chancery  to  forfeit  the  lease,  after  it  has  been  adopted 
by  the  receivers,  for  a  default  which  is  not  the  default  of  the  receiv- 
ers, but  of  the  lessees,  who  failed  to  pay  all  the  rent  due  before  the 
receivers  took  possession.  The  lessees  insist  that  unless  the  receivers 
pay  the  arrears  of  rent  they  must  surrender  the  premises.  They  in- 
sist that  receivers  have  no  right  to  assume  a  lease  unless  all  arrears  of 
rent  are  paid.  If  that  be  the  law,  then  the  court  must  authorize  a  pref- 
erence in  favor  of  the  lessor  creditors  or  else  surrender  the  lease ;  and 
whichever  course  the  court  adopts  would  work  to  the  prejudice  of  the 
body  of  the  creditors,  and  nullify  in  some  degree  the  purpose  of  the 
court  in  the  appointment  of  the  receivers.  Either  the  court  must  give 
a  preference  to  the  lessors  by  compelling  the  payment  of  the  entire 
amount  of  their  claim,  or  else  it  must  deprive  the  other  creditors  of  the 
benefit  which  will  accrue  to  all  by  allowing  the  receivers  to  continue 
carrying  on  the  business  in  the  old  and  accustomed  place.  If  this  is  a 
matter  which  rests  within  the  discretion  of  the  court  appointing  the  re- 
ceivers, we  cannot  say  that  that  discretion  has  been  improperly  exer- 
cised in  this  case. 

[1]  It  is  generally  considered  to  be  a  matter  within  the  discretion 
of  the  court  whether  it  will  determine  for  itself  all  claims  of  or  against 
the  receiver,  or  will  allow  them  to  be  litigated  elsewhere.  In  Porter 
V.  Sabin,  149  U.  S.  473,  479,  13  Sup.  Ct.  1008,  1010,  37  L.  Ed.  8lS 
(1893),  the  Supreme  Court,  speaking  through  Mr.  Justice  Gray^  said: 

"When  a  court  exercising  jurisdiction  in  equity  appoints  a  receiver  of  all 
the  property  of  a  corporation,  the  court  assumes  the  administration  of  the 
estate ;  the  possession  of  the  receiver  is  the  possession  of  the  court ;  and  the 
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court  itself  holds  and  administers  the  estate,  through  the  receiver  as  Its  of- 
ficer, for  the  benefit  of  those  whom  the  court  shall  ultimately  adjudge  to  be 
entitled  to  It  WIswall  v.  Sampson,  14  How.  62,  65  [14  L.  Ed.  322] ;  Peale  v. 
Phlpps,  14  How.  368,  374  [14  L.  Ed.  459] ;  Booth  v.  Clark,  17  How.  322,  331 
[15  I^  Ed.  164] ;  Union  Bank  v.  Kansas  City  Bank,  136  U.  S.  223  [10  Sup.  Ct 
1013,  34  L.  Ed.  341];  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  287,  297  [10 
Sup.  Ct  1019,  34  L.  Ed.  408].  It  Is  for  that  court.  In  its  discretion,  to  de- 
cide whether  it  will  determine  for  itself  all  claims  of  or  against  the  receiver, 
or  will  allow  them  to  be  litigated  elsewhere.  It  may  direct  claims  in  favor 
of  the  corporation  to  be  sued  on  by  the  receiver  in  other  tribunals,  or  may 
leave  him  to  adjust  and  settle  them  wltiiout  suit,  as  in  its  judgment  may  be 
most  beneficial  to  those  interested  in  the  estate.  Any  claim  against  the  re- 
ceiver or  the  corporation  the  court  may  permit  to  be  put  in  suit  in  another 
tribunal  against  the  receiver,  or  may  reserve  to  itself  the  determination  of; 
and  no  suit,  unless  expressly  authorized  by  statute,  can  be  brought  against 
the  receiver  without  the  permission  of  the  court  which  appointed  him.  Bar- 
ton V.  Barbour,  104  U.  S.  126  [26  L.  Ed.  672];  Texas  &  Pacific  Railway  v. 
Cox,  145  U.  S.  593,  601  [12  Sup.  Ct.  905,  36  L.  Ed.  829]." 

See,  also,  Werner  v.  Murphy  (C.  C.)  60  Fed.  769;  Kennedy  v. 
Indianapolis,  etc.,  R.  Co.  (C.  C.)  3  Fed.  97;  Klein  v.  Jewett,  26  N. 
J.  Eq.  474;  Gunning  v.  Sorg,  214  111.  616,  73  N.  E.  870;  Stephens 
V.  Augusta  Tel.,  etc.,  Co.,  120  Ga.  1082,  48  S.  E.  433;  Reed  v.  Axtell, 
84  Va.  231,  4  S.  E.  587. 

In  refusing  its  consent  to  allow  a  suit  to  be  brought  in  the  state 
courts  the  court  had  all  the  facts  before  it,  and  it  came  to  the  conclu- 
sion that  the  right  which  the  landlords  seek  to  enforce  against  the  re- 
ceivers did  not  exist.  When  a  court  can  see  from  the  facts  stated 
that  the  so-called  right  is  not  a  right,  it  is  not  even  called  upon  to  ex- 
ercise its  discretion  and  determine  whether  or  not  it  will  permit  a 
suit  to  be  brought  in  another  court  against  its  receivers,  thereby  ex- 
posing them  to  the  costs  of  a  needless  and  fruitless  litigation  at  the 
expense  of  the  creditors. 

[2]  Was  the  court  in  error  in  holding  that  a  landlord  is  not  enti- 
tled as  a  matter  of  right  to  back  rent  as  a  condition  of  the  affirmance 
by  chancery  receivers  of  a  lease?  Counsel  called  attention  to  a  para- 
graph in  the  lease  which  reads  as  follows : 

"That  the  said  tenant  wDl  not  assign,  transfer,  or  make  over  this  lease,  or 
any  of  the  covenants,  terms,  or  conditions  thereof,  or  any  part  thereof,  to 
any  person  or  persons,  corporation  or  corporations,  without  the  consent  In 
writing  of  the  said  landlords,  first  had  and  obtained,  under  penalty  of  for- 
feiture and  damages." 

It  is  said  that  the  landlords  have  not  consented  in  writing  or  other- 
wise to  any  assignments  of  the  lease  to  the  receivers.  But  they  them- 
selves came  into  court  and  asked  to  have  a  time  fixed  when  the  re- 
ceivers would  determine  whether  they  would  accept  or  renounce  the 
lease.  And  we  do  not  regard  the  covenant  against  assignment  as  at  all 
material  for  two  reasons.  The  first  is  that  such  a  covenant  is  not  bro- 
ken when  the  assignment  is  not  voluntary,  but  is  done  by  operation  of 
law.  Taylor  on  Landlord  and  Tenant,  §  408.  In  this  case  there  has 
been  no  voluntary  assignment  of  the  lease  by  the  lessors.  The  second  is 
that  there  has  been  no  assignment  whatever  either  voluntary  or  involun- 
tary of  the  lease.  The  chancery  receivers  are  not  assignees  of  the 
lease.  By  their  appointment  they  acquired  no  title.  They  only  ob- 
132  C.C.A.— 38 
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tained  a  right  to  the  possession  of  the  property  as  the  officers  of  the 
court.  Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396,  27  Am.  Rep.  60; 
Stokes  V.  Hoffman  House,  167  N.  Y.  554,  559,  60  N.  E.  667,  53  L. 
R.  A.  870. 

Then  attention  is  called  to  the  fact  that  the  lease  provides  that  if 
default  is  made  in  the  payment  of  the  rent,  or  any  part  thereof,  it 
shall  be  lawful  for  the  landlords  to  re-enter  the  demised  premises  and 
repossess  and  enjoy  the  same  as  in  their  first  and  former  estate.  The 
Common  Pleas  Court  of  New  York  ii)  Hasbrouck  v.  Stokes,  13  N. 
Y.  Supp.  333  (1891),  decided  that  when  a  voluntary  assignee  for  the 
benefit  of  creditors  accepted  a  lease  held  by  the  assignor,  which  had 
become  subject  to  forfeiture  by  such  assignor's  breach  of  the  cove- 
nant to  pay  rent,  the  lessor  could  maintain  summary  dispossessory 
proceedings  against  the  assignee.    In  that  case  Judge  Pryor  said: 

"It  is  said,  however,  that  the  assignee,  not  being  liable  for  the  rent,  cannot 
be  dispossessed  for  the  fault  of  his  assij^nor.  But  the  inference  is  a  non 
sequitur.  By  express  provision  of  the  Code  (section  2231)  an  undertenant  may 
be  summarily  removed,  and  yet  an  undertenant  is  not  liable  for  rent  to  the 
landlord.  By  virtue  of  the  statute,  if  not  by  express  provision  in  the  lease. 
It  was  a  condition  of  the  original  demise  that  a  breach  of  the  covenant  for 
rent  should  expose  the  term  to  forfeiture  at  the  option  of  the  landlord.  If 
for  default  in  payment  of  rent  the  assignee  may  not  be  dispossessed,  then  he 
Is  In  a  better  position  than  his  assignor;  and,  furthermore,  he  holds  by  a 
tenure  to  which  the  lessor  has  never  assented.  The  assignee  was  under  no 
obligation  to  accept  the  lease,  but,  having  accepted  It,  he  takes  It  cum  onere — ■ 
I.  e.,  with  liability  to  forfeiture  for  arrears  of  rent.  True,  that  since  his  lia- 
bility for  rent  is  only  because  of  privity  of  estate,  that  liability  Is  only  for 
payment  of  rent  accruing  while  his  estate  subsists;  but  It  does  not  follow 
that  the  landlord  may  not  recover  the  land  of  him  for  condition  broken  by  his 
assignor.  ♦  ♦  ♦  Upon  default  In  payment  of  rent,  the  statute  plainly  gives 
the  landlord  a  right  to  reclaim  his  land  from  the  lessee,  or  whoever  holds 
under  him.  Indeed,  the  words  of  the  statute  are,  the  lessee  or  his  assigns/ 
and  'assigns*  Is  the  equivalent  of  'assignees.*  •* 

If  the  principle  adopted  in  the  foregoing  case  is  correct  as  applied  to 
the  facts  existing  in  that  case,  and  as  to  that  it  is  not  necessary  to 
express  any  opinion,  it  does  not  follow  that  it  governs  the  case  at 
bar.  An  assignee  for  the  benefit  of  creditors  differs  in  important  re- 
spects from  a  receiver  appointed  by  an  equity  court.  He  holds  the 
title  to  the  property  and  derives  it  directly  from  his  assignor  and  not 
from  the  court.  His  possession  is  not  always  the  possession  of  the 
court  and  the  property  he  holds  is  not  necessarily  in  custodia  legis. 
He  is  not  an  officer  of  the  court  and  does  not  derive  his  powers  from 
the  court,  but  from  the  deed  of  his  assignor  and  the  statute  law  of 
the  state.  See  Adler  v.  Ecker  (C.  C.}  2  Fed.  126  (1880) ;  Lehman  v. 
Rosengarten  (C.  C.)  23  Fed.  642  (1885);  Lapp  v.  Van  Norman  (C. 
C.)  19  Fed.  406  (1884).  Such  is  his  status  except  where  the  statute 
law  of  a  particular  state  has  changed  it.  The  rules  which  govern  an 
assignee  are  not  necessarily  applicable  to  a  chancery  receiver  who 
holds  no  title,  is  an  officer  of  the  court  and  derives  his  powers  from 
the  court,  and  is  simply  holding  possession  for  the  court  pending  a 
settlement  of  the  estate. 

An  assignee  for  the  benefit  of  creditors,  if  he  elects  to  accept  a 
lease  belonging  to  his  assignor,  becomes  by  such  election  an  assignee 
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of  the  lease,  holds  the  title,  and  becomes  personally  liable  on  the  cove- 
nant to  pay  rent.  But  it  is  not  so  in  the  case  of  a  chancery  receiver. 
A  chancery  receiver  takes  no  title  to  the  leasehold  estate,  but  has 
mere  possession  as  an  officer  of  the  court.  This  has  been  expressly 
decided  by  the  New  York  Court  of  Appeals  in  Stokes  v.  Hoffman 
House,  167  N.  Y.  554,  60  N.  E.  667,  53  L.  R.  A.  870  (1901).  In  that 
case  the  court  also  held  that  no  privity  of  estate  could  be  created  be- 
tween a  chancery  receiver  and  the  lessor  by  which  the  receiver  could 
become  liable  as  assignee  of  the  term  upon  a  covenant  to  pay  rent. 
The  acceptance  of  the  lease  imposed,  according  to  that  decision,  no 
legal  liability  upon  the  part  of  the  receiver  to  pay  rent,  but  gave  to 
the  lessor  merely  an  equitable  claim  to  have  the  rent  paid  as  a  part 
of  the  reasonable  expenses  of  the  receiver  in  carrying  on  the  busi- 
ness. 

Now  it  is  perfectly  evident  that  the  mere  appointment  of  a  chancery 
receiver  does  not  affect  title,  and  it  is  equally  evident  that  acceptance 
of  a  lease  by  a  receiver  acting  under  the  authority  of  a  court  in  ac- 
cepting it  does  not  and  cannot  invest  the  receiver  with  title.  Equity 
acts  only  in  personam.  A  decree  in  equity  never  divests  a  title  at 
law,  except  in  pursuance  of  a  statute  expressly  conferring  the  author- 
ity. But  it  is  not  necessary  for  us  to  inquire  whether,  after  a  receiver 
has  been  appointed  and  a  court  of  equity  has  taken  possession  of  the 
property  pending  a  settlement  of  an  insolvent  estate,  a  landlord  has 
a  right  to  forfeit  the  lease  as  against  the  receivers.  If  we  assume  that 
the  right  exists,  and  we  are  not  to  be  understood  as  intimating  that 
we  doubt  its  existence,  we  think  the  facts  of  this  case  are  such  that 
the  landlords  are  not  at  this  time  entitled  to  come  into  court  to  as- 
sert it. 

Where  a  right  of  re-entry  is  reserved  in  a  lease  in  case  of  failure 
of  the  lessee  to  perform  a  covenant  on  his  part,  an  acceptance  by  the 
lessor  of  rent  accruing  after  a  breach  of  the  covenant,  with  knowledge 
on  his  part  of  such  breach,  is  a  waiver  of  the  forfeiture  and  an  af- 
firmance of  the  lease.  Conger  v.  Duryell,  90  N.  Y.  594  (1882).  So 
if  a  landlord,  after  a  forfeiture  has  been  incurred,  proceeds  to  make 
a  distress  for  rent  previously  due,  the  right  to  re-enter  is  waived  be- 
cause by  distraining  he  recognizes  the  relation  of  landlord  and  tenant 
and  the  lease  as  still  existing.  Zouch  v.  Willingale,  1  H.  Bl.  311; 
Jackson  v.  Allen,  3  Cow.  (N.  Y.)  220. 

As  we  understand  the  law,  it  is  that  the  landlord  is  unable  to  assert 
his  right  of  re-entry  or  his  right  of  forfeiture  if,  with  knowledge  of 
the  tenant's  default,  he  thereafter  does  any  act  which  recognizes  the 
tenancy  as  still  subsisting  or  the  lease  as  still  in  force.  When  the 
landlords  came  into  court  on  January  30,  1914,  and  asked  the  court 
to  fix  a  time  within  which  the  receivers  should  decide  whether  they 
would  adopt  or  renounce  the  lease,  and  when  they  again  appeared  on 
February  9th  for  the  same  purpose,  they  recognized  the  lease  as 
still  in  full  force,  as  much  so  as  though  they  had  distrained  at  that 
time  for  the  rent.  For  if  the  lease  was  not  then  in  full  force  and 
effect,  and  if  there  was  not  an  existing  tenancy,  there  could  be  no 
lease  for  the  receivers  to  adopt.     By  that  act  the  receivers  waived 
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their  right  to  insist  upon  the  forfeiture.  The  default  in  the  payment 
of  rent  for  which  they  now  seek  to  forfeit  the  lease  occurred  prior  to 
January  6,  1914.  There  has  been  no  default  since  that  time.  More- 
over, the  acceptance  by  the  lessors  of  the  rent  called  for  by  the  terms 
of  the  lease,  and  which  has  been  paid  in  full  ever  since  the  receivers 
assumed  possession,  must  also  be  regarded  as  a  recognition  of  the 
continued  existence  of  the  lease.  The  money  paid  each  month  is 
the  exact  amount  of  rent  the  lease  called  for.  In  view  of  all  the  facts 
we  must  then  conclude  that  after  the  last  default  occurred  the  land- 
lords recognized  the  lease  as  still  in  existence,  and  having  done  so 
they  are  not  now  at  liberty  to  set  it  aside  for  the  prior  default. 
The  decree  is  affirmed. 

HAND,  District  Judge  (dissenting).  The  majority  of  the  court  in 
this  case  does  not,  as  I  understand  it,  question  the  proposition,  though 
they  do  not  decide  it,  that,  if  a  receiver  in  insolvency  proceedings  ac- 
cepts a  lease  on  which  back  rent  is  due,  he  takes  subject  to  existing 
defaults  upon  conditions  subsequent  in  the  term.  I  should  be  sorry 
if  any  doubt  were  thrown  upon  that,  and  there  is  no  intention,  if  I 
am  right,  to  do  so.  The  gravamen  of  the  decision  is  this :  By  asking 
the  court  to  compel  the  receivers  to  make  their  election  the  landlords 
recognized  the  lease  as  still  in  existence,  and  that  recognition  was  a 
waiver  of  their  right  of  forfeiture.  A  landlord  may  by  his  conduct 
waive  a  breach  of  condition  either  for  failure  to  pay  rent  or  for  any- 
thing else.  Thus  a  distress  even  for  rent  accruing  before  the  default 
will  waive  the  breach  and  toll  the  re-entry,  because  distress  is  a  rem- 
edy which  lies  only  against  a  tenant  and  presupposes  that  the  term 
still  endures.  Stuyvesant  v.  Davis,  9  Paige  (N.  Y.)  427;  Jackson  v. 
Sheldon,  5  Cow.  (N.  Y.)  448.  So,  also,  suit  to  recover  for  a  subse- 
quent installment,  or  even  the  receipt  of  such  an  installment  is  enough, 
because  there  can  be  no  subsequent  rent,  unless  it  arise  from  the 
term.  In  all  these  cases,  if  a  landlord  be  later  allowed  to  re-enter  as 
of  a  default  earlier  than  the  time  of  the  distress  or  the  period  for 
which  the  rent  is  due,  he  will  have  got  a  right  or  a  remedy  which  de- 
pended upon  the  existence  of  the  term  at  one  period  which  by  his 
subsequent  action  he  wishes  to  declare  nonexistent  during  that  period. 
Such  I  think  are  all  the  cases.  I  have  not  been  referred  to  a  case 
which  holds  a  landlord  to  be  estopped,  because  he  spoke  of  a  "lease," 
or  acknowledged  that  the  termor  had  some  existing  rights  as  of  course 
he  has. 

What  the  landlords  did  here  in  order  to  compel  the  election  appears 
in  the  recitals  of  the  order  of  February  9,  1914,  and  the  affidavit  of 
Charlton  verified  the  same  day.  No  petition  was  made;  the  whole 
thing  was  done  orally,  except  for  the  affidavit.  It  appears  from  this 
that  on  January  30th,  the  landlords'  attorney  told  the  court  that  they 
wished  to  have  a  time  fixed  within  which  the  receivers  should  decide 
"what  was  their  intention  concerning  said  lease."  After  an  adjourn- 
ment and  a  subsequent  appearance  for  the  same  purpose  the  court 
fixed  a  time,  within  which  the  receivers  took  the  lease.  Had  the 
landlords  asked  that  the  receivers  should  within  a  fixed  time  declare 


Digitized  by 


Google 


DUBAND  A  CO.  V.  HOWARD  A  CO.  597 

their  intention  "concerning  their  option  to  accept  the  defendant's  rights 
in  the  forfeited  lease,"  there  would  have  been  no  waiver,  as  I  under- 
stand it.  Because  without  condition  they  called  it  a  "lease,"  their 
recognition  of  it  constituted  a  waiver.  I  cannot  really  see  why,  if 
this  be  so,  we  must  not  also  say  that  it  is  a  waiver  to  demand  un- 
conditionally of  a  termor  rent  already  due  under  his  "lease"  or  un- 
der "the  lease  under  which  you  now  hold."  A  landlord  must  be 
careful  not  to  speak  of  the  lease  as  such,  without  adding  that  he  re- 
serves all  his  rights. 

I  can  find  no  authority  for  such  a  ruling,  and  it  seems  to  me  an 
interpretation  of  the  conduct  and  language  of  the  parties  which  vio- 
lates their  intention  and  the  universal  practice  of  all  landlords  and 
tenants.  When  the  landlords  asked  the  receivers  to  declare  their 
option  regarding  the  "lease,"  no  one  would,  I  think,  have  supposed 
that  they  intended  to  waive  any  existing  conditions,  and  we  ought  to 
interpret  language  when  we  can  as  it  is  meant.  The  lease  remains 
yet  a  lease,  though  the  landlords  may  forfeit  it  if  the  lessee  contin- 
ued in  default.  Until  then  it  is  a  lease,  and  may  never  be  an)rthing 
else.  Why  should  he  not  call  it  what  it  still  remains,  without  adding 
a  complete  statement  of  his  rights  regarding  it?  To  require  him, 
every  time  he  mentions  it,  to  attach  a  reminder  that  he  makes  no 
waiver,  appears  to  me  to  substitute  a  purely  factitious  requirement  to 
a  perfectly  plain  transaction. 

The  other  alleged  waivers  it  is  necessary  to  take  up,  if  one  disagrees 
upon  the  point  I  have  just  discussed.  They  are  three:  (1)  The  agree- 
ment of  December  16,  1913;  (2)  the  payment  by  the  receivers  during 
their  occupation;  and  (3)  the  filing  of  the  claim  in  the  receivership 
proceedings.  The  first  is  not  a  waiver,  in  my  judgment,  for  two  rea- 
sons: First,  because  the  sum  received  does  not  even  amount  to  one 
month's  rent,  and  there  are  three  due.  The  landlord  would  have  the 
right  to  allocate  the  paypient  on  the  first  month's  rent,  leaving  the 
subsequent  rents  unpaid.  Now  it  is  a  well-settled  principle  that  the 
receipt  of  rent  waives  forfeitures  only  for  the  period  antedating  that 
upon  which  the  rent  is  applied,  and  the  subsequent  unpaid  rents,  with 
their  several  forfeitures,  remained  sufficient  ground  of  forfeiture. 
However,  the  landlord  specifically  reserved  all  his  existing  rights,  not- 
withstanding the  security  which  he  took,  as  he  had  the  right  to  do, 
and  this  is  a  complete  answer.  Second,  the  acceptance  of  money 
from  the  receivers  was  not  a  payment  of  rent  under  the  lease.  It 
is  well  settled  that  the  receivers  or  trustees  in  bankruptcy  do  not  take 
over  the  term  until  they  voluntarily  accept  it  or  remain  mute  an  un- 
reasonable time.  Re  Frazin,  183  Fed.  28,  105  C.  C.  A.  320,  33  L. 
R.  A.  (N.  S.)  745.  Until  then  everything  they  receive  is  by  way  of 
payment  for  occupation.  This  was  in  fact  the  case  of  the  January 
payment.  The  receivers  had  not  accepted  the  lease  and  could  not  pay 
the  rent.  The  use  of  the  word  "rent"  in  the  receipt  was  intended  by 
neither  side  to  constitute  an  acceptance  of  the  lease  or  a  payment  of 
rent  under  it ;  but,  if  it  had  been,  it  was  without  the  authority  of  the 
landlord,  whose  agent  had  not  the  right  to  bind  him. 

Finally,  there  is  the  question  of  proving  the  claim  in  bankruptcy. 
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On  January  30th  the  final  decree  was  entered  directing  all  persons 
to  file  claims  on  or  before  February  16th.  On  the  earlier  day  the 
landlords  appeared  and  asked  the  court  to  fix  a  time  within  which  the 
receivers  must  elect  to  accept  the  lease.  That  matter  was  adjourned 
until  the  9th  of  February,  when  formal  application  was  made  and 
the  court  fixed  the  4th  day  of  March;  the  claim  was  not  filed  until 
February  13th.  Thus  it  appears  that  the  receivers  were  not  called 
on  by  the  court  to  decide  before  the  time  expired  within  which  the 
landlords  must  file  claims.  If  they  did  not  file,  they  lost  their  divi- 
dends ;  and  if  the  receivers  later  repudiated  the  lease,  they  could  never 
recover  anything  for  those  months.  It  seems  to  me,  in  view  of  this, 
that  the  filing  of  the  claim  should  not  be  taken  as  a  recognition  of 
the  lease,  inconsistent  with  the  right  of  re-entry,  but  that  it  should  be 
taken  as  a  provision  against  repudiation  by  the  receivers. 

I  dissent,  and  vote  to  reverse  the  order,  and  allow  the  landlords 
to  sue  in  ejectment  upon  the  breach  of  condition  subsequent.  I  do  not 
mean  that  in  any  event  this  court  should  forbid  landlords  recourse  to 
the  state  court  under  such  circumstances;  but  I  have  considered  the 
merits,  since  the  decision  has  been  upon  the  merits.  In  any  event  it 
would  seem  to  me  that  the  proper  place  to  decide  all  such  matters 
was  in  an  action  of  ejectment  in  some  court  of  competent  jurisdic- 
tion. 


(216  Wed.  094) 

FITCHBURG  DUCK  MILLS  v.  BARRELL. 

(Circuit  Court  of  Appeals,  First  arcuit    September  8,  1914.) 

No.  1042. 

On  rehearing.    Petition  denied. 

For  former  opinion,  see  214  Fed.  777,  131  C.  C.  A.  189. 
Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PER  CURIAM.  The  underlying  question  involved  here  was  so 
close  that  we  deem  it  proper  to  make  some  special  observations  in  re- 
gard to  it.  The  appellant's  petition  for  rehearing  is  based  on  the  propn 
osition  that  the  court  did  not  consider  properly  the  matter  of 
anticipation;  but  the  opinion  of  the  District  Court  in  this  case 
took  up  the  matter  of  anticipation  broadly,  and  so  broadly  as  to 
cover  every  allegation  of  the  appellant  in  reference  thereto.  It  dis- 
posed of  the  proposition  that  it  could  not  be  properly  said  that  in  this 
case  the  patentee  had  taken  some  "fabric  of  the  prior  art,  and  merely 
put  it  into  use  as  a  drier-felt,  without  change  in  structure,  object,  func- 
tion or  result" ;  and,  therefore,  the  District  Court  held  that  the  adap- 
tion to  the  present  use  involved  invention.  This  opinion,  and  the  prop- 
ositions contained  in  it,  were  before  this  court ;  and  all  the  parties  in 
interest  had  full  opportunity  to  discuss  the  same  and  to  have  their  day 
in  reference  thereto. 

It  seems  to  us  that  our  opinion  passed  down  on  May  20,  1914,  fully 
covered  these  propositions,  and  that,  therefore,  everything  which  the 
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appellant  seeks  to  present  on  a  rehearing  has  been  fully  anticipated. 
All  cases  of  this  character  are  close,  as  is  well  known,  and  as  will  be 
seen  by  the  array  of  authorities  pro  and  con  given  in  Walker  on  Pat- 
ents (4th  Ed.)  under  sections  26,  37,  and  180,  where  it  is  said  there  are 
more  than  40  authoritative  decisions,  to  which  may  be  added  the  strik- 
ing case  of  the  Cash  Register  Co.,  156  U.  S.  502,  15  Sup.  Ct.  434,  39 
L.  Ed.  511,  and  Mr.  Renwick's  section  13  in  his  work  on  Patentable  In- 
vention. We  can  therefore  see  nothing  to  be  gained  by  renewing  the 
matter  as  requested  by  the  appellant. 

Ordered :    The  petition  for  rehearing,  filed  by  the  appellant  on  Au- 
gust 1,  1914,  is  denied,  and  mandate  will  issue  forthwith. 


(216  Fed.  595) 

MORGAN  V.  SCHWAB. 

(Circuit  Court  of  Appeals,  First  Circuit    September  10,  1914.) 

No.  1063. 

Patents  (f  328*) — Validity  and  Infbinoement — Spring  Contbaotino  and 
Removing  Device. 

The  Bryant  patent,  No.  1,008,694,  for  a  spring  contracting  and  removing 
device,  especially  intended  for  use  in  connection  with  valve  springs  of  ex- 
plosion engines,  held  not  anticipated,  valid,  and  infringed  as  to  claims 
2  and  3. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Suit  in  equity  by  Louis  Schwab  against  Bernard  Morgan.  Decree 
for  complainant,  and  defendant  appeals.    Affirmed. 

For  opinion  below,  see  207  Fed.  107. 

T.  Hart  Anderson,  of  New  York  City  (Munn  &  Munn,  of  New 
York  City,  on  the  brief),  for  appellant; 
Andrew  Wilson,  of  New  York  City,  for  appellee. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

DODGE,  Circuit  Judge.  Morgan,  the  appellant  here,  was  held,  in 
the  District  Court,  to  have  infringed  United  States  patent  1,008,694, 
issued  November  14,  1911,  to  George  W.  Bryant  and  owned,  when  the 
bill  in  this  case  was  filed,  by  Schwab,  the  plaintiff  below. 

The  patent  is  for  a  "spring  contracting  and  removing  device."  It 
has  seven  claims,  but  there  is  now  no  question  as  to  claims  5  and  6 ;  the 
plaintiff  not  having  contended  that  Morgan  has  infringed  them.  The 
District  Court  held  claims  2  and  3  valid  and  infringed.  Claims  1,  4, 
and  7  were  held  valid,  but  not  infringed.  See  (D.  C.)  207  Fed.  107. 
Morgan  alone  appeals. 

The  invention  relates,  as  stated  in  the  patent — 

"more  especially  to  devices  intended  for  contracting  and  removing,  or  placing 
in  position,  the  valve  springs  of  explosion  engines.  Such  valve  springs,  and 
especially  those  of  automobile  engines,  are  frequently-  or  usually  so  located 
that  access  to  them  is  obstructed  by  other  parts  or  attachments  of  the  en- 

*For  other  cases  see  same  topic  ft  §  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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gine,  so  that  it  is  extremely  difficult  to  get  proper  access  to  the  springs  for 
contracting  or  releasing  the  pressure  on  the  valve  stem  and  removing  the 
valve,  or  for  removing  the  springs  or  placing  them  in  iposltion." 

In  previous  attempts,  it  is  said,  to  provide  tools  for  the  purpose,  the 
tools — 

"have  been  of  such  shape  or  size  or  operated  in  such  a  way  that  they  can  be 
used  only  with  great  difficulty  and  inconvenience,  ♦  ♦  ♦  and  are  usually 
limited  in  their  use  to  a  particular  operation,  such  as  a  mere  lifting  of  the 
lower  end  of  the  spring  by  raising  the  disk  on  which  the  spring  rests  to  re- 
lieve the  pressure  on  the  valve  stem.*' 

And  the  object  of  the  invention  is  stated  to  be — 

"to  provide  a  device  ♦  ♦  ♦  which  shall  combine  great  strength  and  power 
with  ease  of  operation  and  adjustment  and  such  compactness  and  simplicity 
of  construction  and  adaptability  to  being  used  in  differeat  positions,  and  with 
its  parts  In  different  relative  positions,  that  It  shall  be  adapted  for  convenient 
use  with  all  styles  of  engines/' 

The  invention  is  then  stated  to  consist  in — 

•*the  construction  and  arrangement  and  combinations  of  parts  in  a  device  of 
the  character  referred  to,  as  hereinafter  fully  described  and  specifically 
pointed  out  In  the  claims." 

The  opinion  below  describes  the  patented  device  as  comprising — 

"a  stock  or  body  piece  of  cylindrical  form  and  a  carrying  rod  mounted  to 
move  endwise  In  the  bore  of  the  body  piece.  The  carrying  rod  has  at  one  end 
a  spring  enjraglng  member,  U-shaped  or  forked,  so  that  its  two  sides  may  be 
pushed  Into  the  spring  on  either  side  of  the  valve  stem,  being  made  sufficiently 
thin  to  readily  enter  between  the  colls  of  the  spring ;  the  prongs  or  forks  be- 
ing of  sufficient  width  to  enable  the  member  to  engage  properly  springs  vary- 
ing considerably  in  diameter." 

The  body  piece  referred  to,  in  whose  bore  the  carrying  member  is 
mounted  to  move  endwise,  as  stated,  has  also  a  like  U-shaped  or  forked 
engaging  member,  and  it  is  by  relative  approaching  or  separating  move- 
ments between  these  two  engaging  members  that  the  spring,  to  which 
the  device  may  be  applied  is  compressed  or  extended. 

The  necessary  relative  movement  is  produced,  in  the  device  described 
and  illustrated  in  the  patent,  by  an  operating  gear  or  pinion,  mounted 
in  the  body  piece  in  position  to  engage  a  rack  on  the  carrying  mem- 
ber ;  the  pinion  being  moved  by  a  key.  The  patent  states,  however,  that 
it  describes  in  detail  "a  preferred  construction,"  also  that  the  invention 
"is  not  to  be  limited  to  the  exact  construction  and  arrangement  shown," 
but  is  to  "include  changes  and  modifications  thereof  within  the  claims." 

Claim  3,  regarded  by  the  court  below  as  the  broadest  claim,  and  there- 
fore first  considered,  is  for  the  combination,  in  a  device  of  the  char- 
acter described,  of  (1)  the  stock  or  body  piece;  (2)  the  carrying  mem- 
ber to  move  in  the  cylindrical  bore  of  (1)  and  adapted  to  be  inserted 
from  either  end  thereof  ;  (3)  forked  engaging  members  carried  by  (1) 
and  (2)  respectively ;   and  (4) — 

"means  mounted  on  the  stock  piece  for  moving  the  carrying  member  to  cause 
relative  approaching  and  separating  movements  between  the  engaging  mem> 
bcrs." 
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We  are  unable,  as  was  the  court  below,  to  find,  in  any  device  of  the 
prior  art  relied  on  by  Morgan,  the  same  capacity  of  use  in  different  posi- 
tions which  the  patented  device  possesses  because  of  the  adaptation  of 
its  carrying  member  to  be  inserted  from  either  end  of  the  cylindrical 
•  bore  of  the  body  piece,  combined  with  forked  engaging  members  adapt- 
ed for  ready  insertion  between  the  coils  of  the  spring.  The  nearest  ap- 
proach is  found  in  the  device  patented  by  Wickwire  (No.  875,761,  Jan- 
uary 7,  1908).  But  if  this  device  can  be  said  to  have  a  stock  or  body 
piece,  or  any  "cylindrical  bore"  therein,  or  any  "carrying  member"  in- 
serted therein,  it  has  two  cylindrical  bores  and  two  carrying  members. 
No  reversibility  is  suggested  by  the  patent ;  if  reversible  at  all,  tb<ire 
is  no  such  ready  reversibility  as  in  the  patented  device ;  and  as  to  the 
"engaging  members,"  if  these  are  or  can  be  made  adaptable  to  enter  in 
any  degree  between  the  coils  of  the  spring,  this  would  be  only  by  put- 
ting them  to  a  use  neither  suggested  in  the  patent  nor  contemplated  in 
the  organization  of  the  device  described  therein,  which  has  for  its  ob- 
ject nothing  more  than  the  compression  of  the  spring,  with  the  disk 
whereon  it  rests,  as  was  the  case  with  the  preceding  devices  which  the 
patent  describes. 

Morgan's  means  for  moving  his  carrying  member  to  cause  relative 
approaching  and  separating  movements  between  his  engaging  members 
are  (instead  of  a  rack  on  the  carrying  member  engaged  by  an  oper- 
ating gear  mounted  in  the  body  piece)  a  screw-thread  on  the  carrying 
member,  whereon  is  screwed  a  nut  mounted  in  the  body  piece  and  mov- 
able with  the  latter  up  or  down  on  the  screw-thread.  The  threaded 
carrying  member  is  adapted  to  be  inserted  from  either  end  into  the 
cylindrical  bore  of  the  body  piece.  The  device,  like  that  of  the  patent, 
is  thus  adapted  for  reversal,  and  Morgan  advertises  it  as  so  adapted. 
The  forked  engaging  members  of  Morgan's  device  we  are  unable  to 
distinguish,  so  far  as  capability  of  entering  readily  between  the  coils 
of  a  spring  is  concerned,  from  the  forked  engaging  members  of  the  pat- 
ent. 

The  gear  or  pinion  of  the  patent  is  worked  by  a  detachable  key. 
Morgan's  screw-nut  is  rotated  by  the  forked  end  of  a  hand-lever  per- 
manently mounted  on  the  nut,  but  so  mounted  as  to  swing  loosely 
around  it.  Teeth  on  the  peripheral  face  of  the  nut,  engaged  by  a  re- 
versible pawl  in  the  hand-lever,  held  in  engagement  with  them  by  a 
spring,  enable  the  hand-lever  to  turn  the  nut  on  the  screw-thread  when 
swung  in  one  direction,  leaving  it  stationary  thereon  while  the  lever  is 
swung  in  the  reverse  direction  in  preparation  for  another  turn.  The 
gear  or  pinion  of  the  patent  works  in  connection  with  a  reversible  stop- 
pawl  which  prevents  movement,  according  to  its  position,  of  the  carry- 
ing member  with  its  rack,  on  the  body  piece,  in  one  or  the  other  direc- 
tion. Morgan  has  taken  out  a  patent  for  his  device,  No.  1,050,746, 
January  14,  1913,  wherein  his  "means  for  moving  the  carrying  mem- 
ber" are  illustrated. 

The  combination  described  in  claim  3  of  the  patent  is  found  in  Mor- 
gan's device,  if  the  means  whereby  its  carrying  member  is  moved  are 
equivalents  of  the  means  described  in  the  patent.  It  is  true  that  Mor- 
gan's device  does  not  require  and  does  not  employ  any  appliance  to  do 
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what  the  stop-pawl  of  the  patent  does ;  i.  e.,  prevent  the  carrying  mem- 
ber from  moving  in  the  reverse  direction  when  the  means  for  moving 
it  in  the  desired  direction  are  not  being  actually  applied  for  that  pur- 
pose. TTie  flat  thread  of  Morgan's  screw  in  the  nut  oflFers  resistance 
enough  to  reverse  strains  without  the  aid  of  any  detent.  But  we  do 
not  find  in  this  fact  sufficient  reason  to  differ  from  the  District  Court  in 
its  conclusion  that  Morgan's  screw-thread  on  the  carrying  member  and 
lever-operated  rachet  nut  on  the  stock  piece  are  mechanically  equivalent 
to  the  rack,  pinion,  and  stop-pawl  of  the  patent,  as  means  for  moving 
the  carrying  member.  We  agree,  therefore,  that  Morgan's  device  in- 
fringes claim  3. 

That  Bryant's  drawings  made  in  preparation  for  his  application 
showed  both  means  of  producing  the  necessary  movement  referred  to 
is  not  disputed.  That  he  selected  the  rack  and  pinion  as  the  means  to 
be  shown  and  described  in  his  patent,  accompanied  by  the  distinct  state- 
ment that  he  regarded  them  only  as  a  "preferred  construction,"  does 
not  seem  to  us  a  deliberate  renunciation,  as  is  urged  on  Morgan's  be- 
half, of  the  other  means  referred  to. 

Bryant,  as  also  appears  without  dispute,  had  shown  Morgan  both 
drawings  before  filing  his  application,  and  Morgan  had  made  tools  for 
Bryant  embodying  both  the  above  means.  Morgan  later  filed  his  own 
application  for  the  patent  describing  his  infringing  device,  after  Bry- 
ant's patent  had  issued  and  Bryant's  tools  had  shown  that  they  met  a 
public  demand. 

Claim  2  is  for  the  combination  in  a  device  of  the  character  described 
of  (1)  the  stock  or  body  piece ;  (2)  the  carrying  member  mounted  to 
move  on  (1)  and  provided  with  a  rack;  (3)  forked  engaging  members 
carried  by  (1)  and  (2)  respectively;  (4)  an  operating  gear  mounted  in 
(1),  in  position  to  engage  the  rack  with  which  (2)  is  provided;  (5)  a 
reversible  stop-pawl,  spring-pressed  toward  (4)  and  provided  with 
means  for  setting  it  in  either  of  two  operating  positions. 

It  follows,  from  what  is  said  above,  that  this  combination  is  found  in 
Morgan's  device,  unless  the  reversible  stop-pawl,  above  referred  to  as 
the  element  numbered  (5),  is  not  therein  found. 

Morgan's  device  has  a  reversible  stop-pawl,  but,  as  is  pointed  out  in 
the  opinion  of  the  District  Court,  it  is  not  an  element  in  all  respects 
corresponding  to  that  element  of  claim  2,  to  which  those  words  are 
therein  applied.  It  does  not  stop  a  reverse  movement  under  load,  as 
does  the  reversible  stop-pawl  described  in  the  patent.  It  does,  however, 
because  reversible,  enable  the  operating  gear  to  be  set  for  operation  in 
either  of  two  opposite  directions ;  and  this  is  also  accomplished  by  the 
pawl  of  the  patent,  in  addition  to  stopping  reverse  movement  under 
load.  We  agree  with  the  District  Court  that  the  pawl  of  Morgan's  de- 
vice is,  for  the  reasons  and  to  the  extent  there  stated,  to  be  regarded 
as  performing  the  functions  of  the  pawl  which  forms  an  element  of 
the  combination  covered  by  claim  2 ;  and  that  the  device  infringes  that 
claim  also. 

The  decree  of  the  District  Court  is  affirmed,  and  the  case  remanded 
to  that  court  for  further  proceedings  in  accordance  with  this  opinion ; 
and  the  appellee  recovers  costs  in  this  court 
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(216  Fed.  599) 

J.  D.  RANDALL  CO.  v.  FOGEL,SONG  MACH.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1914.) 

No.  2608. 

Patents  (|  304*)— Suit  fob  Infringement — Pbeliminabt  Injunction. 

The  granting  of  a  temporary  Injunction  on  a  supplemental  bill  in  an 
Infringement  suit  to  restrain  Infringement  by  a  new  device  patented  by 
the  defendant  after  the  original  hearing  held  within  the  discretion  of  the 
court 
[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  {  304.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio;  Howard  C.  Hollister, 
Judge. 

Suit  in  equity  by  the  Fogelsong  Machine  Company  against  the  J.  D. 
Randall  Company.  On  appeal  by  defendant  from  an  order  granting 
a  preliminary  injunction.    Affirmed. 

See,  also,  216  Fed.  601,  132  C.  C.  A.  605. 

Walter  Murray,  of  Cincinnati,  Ohio,  for  appellant. 
Border  Bowman,  of  Springfield,  Ohio,  for  appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and  SA- 
TER,  District  Judge. 

SATER,  District  Judge.  At  the  time  we  heard  the  original  case 
between  these  parties  (203  Fed.  41,  121  C.  C.  A.  377),  the  application 
for  the  Doane  patent.  No.  1,069,769,  issued  August  12,  1913,  was  pend- 
ing in  the  Patent  Office.  Prior  to  its  issuance  the  defendant  (appel- 
lant) sold  a  machine  constructed  in  harmony  with  the  call  of  the  patent, 
of  which  fact  it  would  seem  the  plaintiff  (appellee)  obtained  knowledge 
when  the  accounting  between  the  parties,  ordered  by  the  trial  court, 
was  in  progress.  The  plaintiff  subsequently  filed  a  supplemental  bill 
charging  such  machine  to  be  an  infringement  of  its  patent  and  prayed 
for  an  injunction.  As  the  result  of  a  hearing  at  which  certain  affida- 
vits and  the  patents  of  the  respective  parties  were  submitted,  a  tem- 
porary injunction  was  awarded.  An  appeal  was  taken  from  such  or- 
der. The  question  for  decision  is :  Did  the  court  in  granting  the  or- 
der commit  error? 

The  diflference  between  the  defendant's  former  infringing  device 
and  that  made  under  the  Doane  patent  is  this:  The  upper  part  of 
Doane's  hopper  is  given  a  fixed  position  which  renders  it  incapable 
of  revolving.  The  toothed  or  cogged  member  at  the  lower  end  of  the 
hopper  is  retained;  but,  instead  of  pins  projecting  horizontally  inward 
from  its  inner  wall  or  surface,  a  corresponding  number  of  vertical 
blades  or  arms  are  affixed  to  it  and  extend  upward  about  eight  inches 
to  contact  with  and  rotate  the  straw.  The  blades  are  stationed  close 
to  the  inner  wall  of  the  hopper ;  the  top  portion  being  so  beveled  as  to 
slope  toward  the  hopper's  center.  Experiments  conducted  by  the  plain- 
tiff with  defendant's  original  device,  when  the  upper  portion  of  the 
hopper  was  made  stationary,  showed  that  the  pins  projecting  inward- 

*For  other  cases  see  same  topic  &  §  nuhbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ly  from  the  cogged  member  will  rotate  the  straw  for  a  distance  of 
from  six  to  twelve  inches  above  the  bottom  of  the  hopper,  i.  e.,  above 
the  feeding  rod.  Like  experiments  with  the  Doane  device  showed  that 
the  upward  projecting  blades  or  arms  so  increase  the  capacity  of  the 
toothed  ring  as  to  rotate  from  one-third  to  one-half  of  all  the  straw 
the  entire  hopper  will  hold.  The  defendant,  on  the  ground  that  it  had 
no  tangled  straw  machine  in  its  factory  at  the  time  of  the  hearing, 
notwithstanding  its  previous  manufacture  of  infringing  devices,  its 
necessary  familiarity  with  the  Doane  patent,  and  its  prior  construction 
of  a  machine  in  accordance  therewith,  neither  affirmed  nor  denied  the 
result  of  such  experiments.  Following  the  announcement  of  our  for- 
mer decision,  the  construction  of  the  Doane  device  was  changed  by 
setting  the  toothed  ring  out  of  alignment  with  the  inner  wall  of  the 
upper  section  of  the  hopper  and  placing  between  it  and  the  interior  of 
the  hopper  a  metallic  ring  or  wall  whose  inner  surface  is  flush  with 
that  of  the  upper  section.  The  defendant  does  not  dispute  the  cor- 
rectness of  our  former  ruling,  but  asserts  that  the  term  "hopper"  em- 
braces only  that  part  of  its  machine  which  extends  above  the  toothed 
or  cogged  member,  and  that,  such  part  being  so  made  as  to  be  incapa- 
ble of  a  rotary  movement,  the  Doane  device  has  no  rotatable  hopper 
and  thus  lacking  one  of  the  elements  in  plaintiff's  machine  and  caUed 
for  by  the  combination  claims  of  its  patent,  does  not  infringe.  The 
plaintiflf  contends  that,  although  the  upper  hopper  member  in  the 
Doane  machine  is  stationary,  the  defendant  by  means  of  the  upward 
projecting  blades  or  arms  has,  in  effect,  increased  the  height  of  the 
lower  or  ring  member  four  times  what  it  was  in  its  original  machine, 
and  thereby  made  such  lower  section  the  equivalent  (although  an  im- 
perfect one)  of  the  plaintiflf's  entire  revolving  hopper;  its  upper  sec- 
tion being  reduced  to  a  mere  straw-holding  member.  It  insists  that, 
instead  of  three  projecting  blades,  the  defendant  may,  within  the  terms 
of  the  Doane  patent,  use  a  larger  number,  and  may,  if  it  chooses,  ex- 
tend them  to  any  height,  and  tihus  make  them  fully  perform  the  office 
not  only  of  the  hopper's  upper  member,  but  of  the  complete  hopper, 
and  render  the  latter  unnecessary  as  a  straw  retainer. 

The  only  question  before  the  trial  court  was  that  of  infringement. 
The  plaintiff's  patented  machine,  prior  to  the  filing  of  the  supplemental 
bill,  had  sold  on  the  market  at  prices  six  times  that  theretofore  receiv- 
ed for  other  machines  made  for  the  same  purpose.  The  plaintiff's 
business  had  been  quite  well  established.  The  profits  realized  from 
sales  were  handsome.  The  defendant  had  manufactured  but  one  ma- 
chine under  the  Doane  patent.  Whether  it  realized  a  profit  or  not  on 
such  machine  does  not  appear.  Its  trade  was  yet  to  be  built  up.  The 
loss  to  the  plaintiff  by  the  destruction  or  impairment  of  its  trade 
through  the  defendant's  competition  would  in  all  probabilities  be  seri- 
ous and  possibly  irreparable.  The  inconvenience  to  it  which  would 
result  from  withholding  injunctive  relief  would  be  greater  than  that 
which  the  defendant  would  sustain  by  granting  it.  The  defendant's 
failure  either  to  admit  or  deny  the  result  of  the  experiments  made  by 
the  plaintiff  might  well  have  suggested  an  inability  to  do  so  or  a  re- 
luctance to  disclose  all  the  facts  about  the  operation  of  its  machines, 
whether  made  as  originally  or  under  the  Doane  patent.    The  question 
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of  infringement  presented  was  real  and  substantial,  and  was  a  proper 
subject  of  investigation  in  a  court  of  equity.  It  was  not  necessary  to 
move  the  court  to  action  that  the  proof  of  infringement  should  be  con- 
clusive. On  the  situation  presented  the  court  might  well  have  con- 
cluded that  there  was  a  reasonable  probability,  or  even  a  reasonable 
certainty,  that  the  case  would  ultimately  be  decided  in  plaintiff's  favor, 
and  that  it  ought  to  interfere  and  preserve  the  status  quo  as  between 
the  parties  during  the  pendency  of  the  suit.  The  circumstances  were 
such  as  to  bring  the  case  easily  within  the  rule  heretofore  announced 
by  this  court  under  which  temporary  injunctive  relief  may  be  admin- 
istered. Blount  V.  Societe  Anonyme  du  Filtre,  etc.,  53  Fed.  98,  101,  3 
C.  C.  A.  455 ;  City  of  Grand  Rapids  v.  Warren  Bros.  Co.,  196  Fed. 
892,  116  C.  C.  A.  454.    In  the  last-named  case  we  held  that: 

"In  determining  whether  the  record  presents  reversible  error,  we  are  re- 
quired to  consider  the  correctness  of  the  order  from  the  same  standpoint  as 
that  occupied  by  the  court  in  granting  it,  and  if  we  find,  after  a  consideration 
of  the  facts  presented  to  that  court  for  its  action,  that  its  legal  discretion  to 
grant  the  order  was  not  improvidently  exercised,  we  should  not  disturb  its  ac- 
tion." 

The  trial  court  did  not  improvidently  exercise  its  discretion,  and  its 
action  is  therefore  affirmed. 


(216  Fed.  601) 

J.  D.  RANDALL  CO.  v.  FOGELSONG  MACH.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1014.) 

No.  2629. 

1.  Patents  (§  312*) — ^Infkingement — Accounting  roB  Damages. 

Findings  of  a  master  as  to  the  damages  sustained  by  a  complainant  by 
reason  of  defendant's  infringement  held  not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  544-549;  Dec 
Dig.  §  312.*] 

2.  Patents  (§  312*) — Infringement — ^Accounting  roB  Damages — Evidence. 

On  an  accounting  for  damages  for  infringement,  testimony  of  complain- 
ant's salesman  as  to  conversations  with  possible  purchasers  held  admissi- 
ble, as  tending  to  show  why  sales  were  not  made;  but,  after  its  admis- 
sion, refusal  to  permit  defendant,  on  timely  notice,  to  take  the  testimony 
of  the  persons  or  concerns  to  whom  sales  were  not  made,  was  error. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  544-549;*  Dec. 
Dig.  §  312.* 

Accounting  by  infringer  for  profits,  see  notes  to  Brickill  v.  Mayor,  etc., 
of  City  of  New  York,  50  C.  C.  A.  8 ;  Clark  v.  Johnson,  120  C.  C.  A.  389.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio;  Hov^^ard  C.  Hollister, 
Judge. 

Suit  in  equity  by  the  Fogelsong  Machine  Company  against  the  J. 
D.  Randall  Company.  From  an  order  affirming  the  report  of  the  mas- 
ter on  an  accounting,  defendant  appeals.    Reversed. 

See,  also,  216  Fed.  599,  132  C.  C.  A.  603. 

Walter  Murray,  of  Cincinnati,  Ohio,  for  appellant. 

Border  Bowman,  of  Springfield,  Ohio,  for  appellee. 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
SATER,  District  Judge. 

SATER,  District  Judge.  After  the  validity  of  the  plaintiff's  (ap- 
pellee's) patent  had  been  sustained  by  this  court  (203  Fed.  41,  121  C. 
C.  A.  377),  a  special  master  was  appointed  to  state  an  account  of  prof- 
its and  damages.  The  trial  court  affirmed  his  finding  that  the  plaintiff, 
through  the  defendant's  (appellant's)  competition,  lost  four  sales  of  its 
machine  to  the  Bingham  Harness  Company,  the  Voss-Barbee  Manu- 
facturing Company,  the  Southern  Oak  Leather  Company,  and  the 
Minnesota  Harness  Company,  and  that  defendant  should  consequent- 
ly pay  to  plaintiff  $100  as  profits  and  $3,480  as  damages,  and  entered 
judgment  accordingly.  The  defendant  thereupon  appealed.  The  only 
assignment  of  error  that  need  be  noticed  relates  to  the  insufficiency  of 
the  evidence  to  sustain  an  award  of  damages. 

[1]  The  evidence  indicates  that,  out  of  about  100  manufacturers  of 
horse  collars  in  the  United  States,  the  largest  number  of  purchasers 
for  a  tangled  straw  stuffing  machine  has  not  been  at  any  time  more 
than  about  50,  and  may  have  been  much  less.  Until  the  defendant's 
device  was  put  upon  the  market,  the  plaintiff  may  be  said  to  have  been 
without  competition  as  to  machines  of  the  precise  kind  to  which  his 
belongs,  but  other  machines  were  still  in  use.  In  some  instances  plain- 
tiff's machine  supplanted  those  of  both  the  defendant  and  Bronson, 
but  they  did  not  monopolize  the  market  or  become  a  necessity  in  the 
manufacture  of  horse  collars.  Evidence  of  this  is  found  in  the  fact 
that  the  largest  horse  collar  manufacturer  in  the  United  States,  as  the 
result  of  a  competitive  test  between  the  machines  of  the  plaintiff  and 
Bronson,  selected  a  Bronson  machine,  and  in  the  further  fact  that, 
notwithstanding  the  diligent  efforts  of  each  of  the  litigants  to  effect 
sales  in  1910,  the  defendant  sold  but  nine  of  its  machines  to  as  many 
persons,  three  of  which  were  returned,  and  plaintiff  in  the  same  year 
sold  but  sixteen  to  thirteen  different  persons,  one  of  them  beii*g  a 
resident  of  Canada.  The  selling  price  of  the  defendant's  machines 
averaged  about  $300;  that  of  plaintiff's,  excepting  one  optioned  in 
1912  for  $450,  ranged  from  $1,200  to  $1,800,  but  from  different  causes, 
such  as  discounts  and  other  allowances  from  the  purchase  price,  the 
actual  sum  realized  by  the  plaintiff  was  considerably  below  the  figures 
above  named.    In  191 1  it  sold  one  machine  and  in  1912  four  more. 

The  plaintiff,  in  1909,  placed  a  machine  on  trial  with  the  Bingham 
Harness  Company.  It  was  returned  in  the  latter  part  of  that  year  be- 
fore the  defendant's  machine  was  offered  for  sale.  After  the  defend- 
ant had  made  its  sale  to  the  Southern  Oak  Leather  Company,  the  plain- 
tiff sold  its  device  to  that  company  and  as  a  part  of  the  transaction 
took  over  the  machine  theretofore  sold  by  the  d.efendant.  Subsequent- 
ly the  company  complained  of  the  operation  of  the  plaintiff's  machine 
and  refused  to  keep  it,  and  plaintiff  received  nothing  on  account  of  it. 
It  is  manifest  that  the  defendant  was  wrongfully  charged  with  dam- 
ages on  account  of  its  sales  to  those  companies. 

[2]  Nor  is  the  evidence  sufficient  to  sustain  a  finding  against  the  de- 
fendant on  account  of  its  sale  to  the  Voss-Barbee  Manufacturing  Corn- 
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pany.  Aside  from  certain  unsupported  conclusions  of  the  witness, 
Lause,  the  only  evidence  touching  such  sale  is  found  in  his  statement 
that  "they  (the  Voss-Barbee  Manufacturing  Company)  said  they  would 
not  pay  us  a  price  of  $1,800  when  they  could  buy  Randall's  for  $300." 
This  falls  short  of  establishing  that  plaintiff's  machine  was  a  neces- 
sity to  the  company,  or  that  it  was  able  to  pay  $1,800  for  a  machine, 
or  would  have  bought  from  plaintiflf  but  for  defendant's  competition. 

Lause  testified  regarding  the  Minnesota  Harness  Company  that 
"When  I  called  on  them  at  Winona,  this  company  stated  that  they 
wanted  a  long  tangled  straw  machine,  but  could  buy  a  Randall  for 
$275  or  $300,  and  if  Randall  would  stand  back  of  any  litigation  that 
might  come,  they  would  purchase  his  instead  of  paying  us  $1,800;" 
that  they  "stated  thev  were  in  the  market  for  tangled  straw  machines;" 
and  that  they  "would  not  want  to  pay  us  $1,8(X),  when  Randall  was 
offering  the  same  machine  for  about  $300."  He  further  testified  that 
plaintiff  could  have  made  $1,000  on  the  machine  the  defendant  sold 
to  such  company,  basing  such  statement,  he  says,  upon  a  letter  bearing 
date  of  April  22,  1910.  There  is  no  letter  in  evidence  which  bears  that 
date  or  warrants  such  a  statement.  Aside  from  certain  conclusions  of 
the  witness  and  certain  letters  sent  by  the  company  which  show  that 
it  had  under  consideration  the  machines  of  both  litigants,  nothing  fur- 
ther appears  in  the  record  touching  its  purchase.  The  evidence  regard- 
ing such  transaction  is  not  so  conclusive  as  that  relating  to  lost  sales 
to  the  Tenison  Bros.  Saddlery  Company  and  the  Indianapolis  Saddlery 
Company,  in  reference  to  which  the  master  found  the  proof  insufficient 
to  award  damages  to  plaintiff.  The  defendant  objected  to  the  admis- 
sion of  the  statements  of  the  Minnesota  Harness  Company  and  other 
manufacturers  to  Lause,  on  the  ground  that  the  evidence  so  offered 
was  the  recital  of  conversations  had  by  the  witness  with  third  parties 
in  the  absence  of  any  representative  of  the  plaintiff.  Without  finally 
passing  on  the  point  thus  raised,  but  allowing  the  testimony  to  stand 
for  the  time  being,  the  master  stated  that  the  Minnesota  Harness 
Company  people  should  be  called  to  testify  concerning  the  matters 
mentioned  by  the  witness,  whose  testimony  he  considered  hearsay. 
The  substance  of  the  several  conversations  was  given  in  a  most  gen- 
eral form.  In  only  one  instance  was  the  date  of  the  conversation  fixed, 
and  but  twice  were  the  persons  name4  with  whom  conversations  were 
had;  but  the  objection  did  not  go  to  such  matters.  The  evidence  was 
admissible,  its  purpose  being  to  show  the  mental  attitude  of  the  manu- 
facturers in  question  and  why  they  did  not  purchase  the  plaintiff's  ma- 
chine. Mutual  Life  Ins.  Co.  v.  Hillmon,  145  U.  S.  285,  295,  12  Sup. 
Ct.  909,  36  L.  Ed.  706;  Steketee  v.  Kimm,  48  Mich.  322,  324,  12  N. 
W.  177;  Railway  Co.  v.  Herrick,  49  Ohio  St.  25,  29  N.  E.  1052; 
Elliott  on  Evidence,  c.  24;  Worth  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C. 
C.)  51  Fed.  171.  Its  truth  or  falsity,  as  well  as  its  probative  weight, 
was  for  the  master. 

After  the  plaintiff  had  closed  its  prima  facie  case  the  master  sent  a 
letter  to  its  counsel — a  copy  being  delivered  to  the  defendant  also — in 
which  he  notified  plaintiff  that  regarding  the  sales  actually  lost  he 
found  but  little  evidence  other  than  hearsay,  but  that  there  was  some 
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evidence  strongly  tending  to  show  that  the  sales  made  to  the  Southern 
Oak  Leather  Company,  the  Voss-Barbee  Manufacturing  Company, 
the  Minnesota  Harness  Company,  and  the  Bingham  Harness  Manufac- 
turing Company  were  sales  that  were  lost  to  plaintiff,  although  m 
those  cases,  for  want  of  positive  testimony,  much  was  left  to  inference. 
As  to  certain  other  sales,  among  which  were  those  to  the  Tenison 
Bros.  Saddlery  Company  and  the  Indianapolis  Saddlery  Company,  he 
informed  the  plaintiff  that  the  evidence  was  in  large  part  or  clearly 
hearsay,  that  he  knew  of  no  rule  that  would  justify  him  in  finding 
that  the  plaintiff  lost  those  sales,  and  that  the  defendant  should  have 
an  opportunity  of  cross-examining  the  parties  and  testing  their  actual 
state  of  mind  on  the  question  of  purchasing  machines.  He  sugg^ested 
that  plaintiff  take  the  depositions  of  the  parties  to  whom  it  alleged  the 
defendant  had  sold  machines  and  thereby  give  the  defendant  Sie  op- 

?ortunity  of  cross-examination,  and  thus  produce  competent  evidence, 
'he  plaintiff  declined  to  comply  with  such  suggestion,  and  thereupon 
the  defendant  decided  to  offer  no  evidence.  The  master,  having  pre- 
pared his  report,  requested  the  parties  to  appear  on  a  given  date  to  enter 
their  objections,  if  any.  The  defendant,  having  learned  of  the  mas- 
ter's conclusions,  appeared  and  asked  leave  to  take  the  depositions  of 
the  Minnesota  Harness  Company  and  the  Voss-Barbee  Manufacturing 
Company,  which  request  was  denied.  The  report  was  filed  three  days 
later.  In  view  of  the  announcement  made  by  the  master  in  the  prog- 
ress of  the  hearing  and  in  his  subsequent  letter  to  counsel  regarding 
the  character  of  plaintiff's  evidence,  the  defendant  was,  we  think, 
justified  in  concluding  that  answering  testimony  was  unnecessary  and 
that,  as  the  evidence  against  the  Tenison  Bros.  Saddlery  Company  and 
the  Indianapolis  Saddlery  Company  was  held  insufficient  to  sustain 
an  award,  much  more  so  was  that  offered  regarding  the  loss  of  a  sale 
on  the  part  of  plaintiff  to  the  Minnesota  Harness  Company.  The  mas- 
ter's findings  were  sufficientfy  variant  from  his  previously  expressed 
views  to  operate  as  a  surprise,  and,  in  fairness  to  the  defendant,  its 
motion  for  leave  to  take  evidence  should  have  been  sustained. 

For  the  reasons  above  stated,  the  judgment  is  reversed,  and  the  case 
remanded  for  further  action  by  the  trial  court  and  the  master. 


<216  Fed.  604) 

HERMAN  V.  YOUNGSTOWN  CAR  MFG.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  30,  1914.    On  AppUcaUon  for 
Rehearing,  October  14,  1914.) 

Nos.  2597,  2612 

1.  Patents   (|  318*) — Infringement — Profits  Recovebablb — Constbuction 
OF  Patent. 

Where  the  real  invention  of  a  patent  consists  only  in  the  improvement 
of  one  element  of  a  combination,  although  the  claims  describe  the  entire 
combination,  it  must  be  construed  with  regard  to  the  real  invention  in  de- 
termining its  validity  and  scope  and  also  the  extent  of  liability  for  in- 

*For  other  cases  see  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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fringement,  and  profits  derived  from  the  sale  of  the  complete  device  by 
an  Infringer  are  prima  facie  to  be  apportioned.  ^ 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  566-576;  Dec. 
Dig.  §  318.*] 

2.  Patents  (§  318*) — Accounting  fob  Infringement  —  Apportionment  or 

I*ROFITS. 

The  profits  made  by  an  Infringer  from  the  sale  of  a  device  for  making 
I  lueprlnts  embodying  the  Invention  of  the  Herman  patent,  No.  777,096, 
held  aT>portionable  on  an  accounting  for  the  Infringement,  and  complain- 
ant held  entitled  to  recover  one-half  of  the  entire  profits. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  566-576;  Dec 
Dig.  §  318.*] 

8.  Patents  (§  318*) — Infringement  —  Accounting  fob  Profits  —  Cost  of 
Manufactfre. 

On  an  accounting  for  profits  for  infringement  of  a  patent  the  defend- 
ant held  entitled  to  credit  as  a  part  of  the  cost  of  production  for  royal- 
ties paid  to  a  later  patentee  of  improvements  under  whose  patent  defend- 
ant mauufactured. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §1  566-576;  Dec. 
Dig.  §  318.* 

Accounting  by  infringer  for  profits,  see  notes  to  BrlcklU  v.  Mayor,  etc., 
of  City  of  New  York,  50  C.  C.  A.  8 ;   Clark  v.  Johnson.  120  C.  C.  A.  389.] 

4.  Patents  (§  323*) — Suit  fob  Infringement — Relief. 

In  a  suit  for  infringement,  a  decree  for  damages  or  profits  cannot  be 
rendered,  covering  a  period  after  the  defendant  had  in  fact  turned  its 
business  over  to  one  not  a  party. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  ff  596-599;  Dec. 
Dig.  I  323.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Ohio;  William  R.  Day, 
Judge. 

Suit  in  equity  by  Reinhold  Herman  against  the  Youngstown  Car 
Manufacturing  Company.  From  the  decree  after  an  accounting,  both 
parties  appeal.  Affirmed  on  complainant's  appeal,  and  modified  on 
defendant's. 

In  No.  2597: 

T.  A.  Connolly,  of  Washington,  D.  C,  for  appellant. 

C.  E.  Brock  and  Melville  Church,  both  of  Washington,  D.  C,  for 
appellee. 

In  No.  2612: 

C.  E.  Brock  and  Melville  Church,  both  of  Washington,  D.  C,  for 
appellant. 

T.  A.  Connolly,  of  Washington,  D   C,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  When  this  case  was  here  on  the  former 
appeal,  we  held  (191  Fed.  579, 112  C.  C.  A.  185)  that  six  out  of  the  eight 
claims  sued  upon  were  either  invalid  or  not  infringed,  but  we  sustain- 
ed the  validity  and  found  infringement  of  claims  12  and  13  of  patent 
No.  777,096.     Upon  the  subsequent  accounting  in  the  court  below, 

*For  other  catet  see  same  topic  A  §  numbbr  in  Dec  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
132  C.O.A.— 39 
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no  effort  was  made  to  recover  damages  as  distinguished  from  profits. 
The  master  found  that  the  defendant,  the  Youngstown  Company,  was 
liable  for  the  entire  profits  which  it  had  realized,  and,  in  stating  these 
profits,  he  refused  to  credit  to  defendant  the  payments  which  it  had 
made  to  Wagenhorst,  the  later  patentee  under  whose  patent  defend- 
ant was  manufacturing.  On  exceptions,  the  District  Court  affirmed 
the  master's  conclusion  that  defendant  was  liable  for  the  entire  prof- 
its, but  reversed  the  master  as  to  the  Wagenhorst  payments,  and  held 
that  they  were  properly  to  be  taken  as  part  of  the  expenses  of  manu- 
facturing. Both  parties  appeal.  Herman  will  be  called  "plaintiff"; 
the  Youngstown  Co.,  "defendant." 

The  patent  had  reference  to  a  device  or  structure  for  making  blue- 
prints by  artificial  light.  It  consisted  of  a  glass  cylinder  around  the 
outside  of  which  were  exposed  the  sensitive  paper  and  the  negative, 
backed  by  an  opaque  curtain,  facing  inwardly,  and  on  the  inside  of 
which  an  electric  arc  lamp  was  caused  to  be  lighted  for  a  suitable  peri- 
od. The  cylinder  was  vertical  and  the  electric  light,  suspended  trom 
above,  was  passed  slowly  and  steadily  down  through  the  axial  line  of 
the  cylinder.  Of  course,  a  suitable  supporting  frame  was  necessary 
to  keep  the  cylinder  and  light  and  their  various  appurtenances  in  prop- 
er mutual  relation.  It  is  apparent,  from  our  previous  opinion,  that 
the  invention  as  to  which  patentability  and  infringement  were  found 
had  reference  only  to  the  means  provided  for  causing  and  regulating 
the  desired  downward  motion  of  the  lamp.  This  is  illustrated  by  claim 
12,  which  reads: 

"12.  In  a  printing  apparatus  the  combination  of  a  printing  cylinder  suitably 
mounted,  an  electric  lamp,  electric  connections  with  said  lamp,  a  liquid  cylin- 
der, and  hollow  piston  rod  operating  In  said  Uquld  cylinder  and  means 
whereby  the  hollow  piston  rod  Is  automatically  raised  by  the  counterbalance 
weight  of  the  lamp,  substantially  as  described." 

[1]  1.  It  is  first  said  that  the  device  in  question  is  a  unitary  thing, 
all  parts  of  which  are  called  for  by  the  claim ;  that  the  claim  is  to  a 
combination  which  is  an  entirety ;  and  that  the  defendant's  device  was 
the  same  combination  and  the  same  entirety;  and  hence  that  all  the 
profits  flowed  from  the  infringement  and  all  must  be  paid  over.  Leav- 
ing out  of  view  for  the  moment  the  effect  of  the  presence  in  the  de- 
fendant's machine  of  the  additions  or  improvements  covered  by  the 
Wagenhorst  patent,  there  is  plausibility  in  this  contention,  and  it  finds 
apparent  support  in  our  decision  in  Yesbera  v.  Hardesty,  166  Fed. 
120,  92  C.  C.  A.  46;  but  we  do  not  construe  that  decision  as  intended 
to  reach  a  case  like  the  present.  It  is  true  that  the  patent  there  was 
for  a  combination  the  elements  of  which,  perhaps  witih  one  exception, 
were  old ;  but  the  essential  point  of  that  case  is  that  the  combination,  as 
an  entirety,  was  a  new  thing  and  created  a  new  demand  rather  than  be- 
ing a  mere  improvement  on  or  addition  to  an  old  thing,  making  merely 
an  increased  or  a  different  demand.  The  thing  really  invented  was  the 
complete  folding  seat,  and  it  was  rightly  held  that  profits  should  be 
considered  with  reference  to  that  new  thing  and  not  with  reference 
to  its  old  elements.  In  the  present  case,  the  terms  of  the  claim  furnish 
analogy  to  Yesbera  v.  Hardesty,  but  the  similarity  goes  no  farther. 
Generally  similar  printing  devices  were  old.    Nothing  was  new,  except 
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the  means  governing  the  descent  of  the  lamp.  Except  for  the  artificial 
rule  of  the  Patent  Office  which  requires  a  claim  to  include  a  completely 
operative  combination  (and  very  likely,  in  spite  of  that  rule),  this  in- 
vention could  properly  and  accurately  have  been  formulated  and  claim- 
ed as  "an  improved  lamp-controlling  means  for  a  printing  apparatus, 
consisting  of,  etc."  In  determining  the  liability  for  profits,  as  well  as 
in  determining  validity  and  scope,  we  must  give  due  regard  to  the  real 
invention — the  real  contribution  or  step  in  advance  which  the  patentee 
has  made — and  the  due  effect  of  this  consideration  should  not  be  ob- 
scured by  the  language  in  which  the  claim  is  clothed.  We  pointed  this 
out  in  Dunn  v.  Standard,  204  Fed.  617,  619,  123  C.  C.  A.  Ill,  113,  say- 
ing: 

**The  question  of  profits  can  hardly  depend  on  the  largely  fortuitous  lan- 
guage of  the  claim  in  extending  the  combination,  instead  of  on  the  actual  ad- 
vance in  the  art" 

And  it  is  made  additionally  clear  by  the  discussion  in  Seeger  v. 
American  (D.  C.)  212  Fed.  742,  748,  749.  We  therefore  conclude 
that,  for  the  purpose  of  awarding  profits,  defendant's  structure  is  not 
to  be  treated  as  merely  and  only  an  embodiment  of  plaintiff's  inven- 
tion ;  and  it  follows  that  an  apportionment  of  the  profits  derived  from 
the  sale  of  that  structure  is  prima  facie  necessary. 

[2]  2.  Nor  can  it  properly  be  said  that  the  entire  profits  belong  to 
plaintiff  merely  because  his  invention  was  an  essential  part  of  the 
thing  sold.  The  proofs  show,  as  would  be  apparent  enough,  that  a 
lamp-controlling  device  was  absolutely  necessary,  and  that,  without  it, 
no  sales  could  have  been  made;  but  it  does  not  follow  that  the  sales 
were  due  to  the  use  of  plaintiff's  particular  form.  Other  lamp-control- 
ling means  were  open  to  defendant,  and  still  others  were  used  by  its 
competitors.  There  is  no  evidence  showing  part  played  by  the  patented 
invention  in  inducing  sales.  So  far  as  the  evidence  indicated  any- 
thing, it  is  to  the  effect  that  other  features  distinct  from  plaintiff's  in- 
vention were  the  "talking  points"  which  sold  the  machine  against  its 
market  competition. 

3.  Can  the  profits  be  apportioned?  Plaintiff  recognizes  his  initial 
burden  to  show  the  negative  of  this  proposition  (Westinghouse  v. 
Wagner,  225  U.  S.  604,  32  Sup.  Ct.  691,  56  L.  Ed.  1222,  41  L.  R.  A. 
[N.  S.]  653),  and  claims  to  have  discharged  the  burden  by  calling,  as 
his  witness,  Mr.  Young,  defendant's  manager,  who  testified  that  there 
were  no  bookkeeping  data  from  which  could  be  made  up  any  accurate 
statement  of  the  portion  of  profits  attributable  to  the  liquid  cylinder ; 
but  he  further  testified  that  in  his  opinion  the  defendant's  machine 
should,  for  this  purpose,  be  divided  into  its  component  parts,  and  the 
profits  apportioned  equally  to  each  part.  His  method  of  division  was 
to  say  that  the  glass  cylinder,  the  curtain,  the  supporting  frame  and 
the  lamp  with  its  connections,  each  constituted,  for  this  purpose,  one- 
fourth  of  the  machine ;  that  25  per  cent,  of  the  profits  should  be  ap- 
portioned to  each;  and  that  this  portion  attributed  to  the  lamp  and 
connections  should  be  again  subdivided  into  four  parts  with  614  per 
cent,  to  each — viz.,  the  lamp,  the  electric  wires,  the  automatic  cut-out, 
and  the  hydraulic  cylinder.    This  being  the  state  of  the  record,  we  are 
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confronted  with  the  question  how  far  Westinghouse  v.  Wagner  is 
parallel  and  how  far  inapplicable  to  the  present  situation.  We  do 
not  find  in  that  case  any  broad  rule  that  a  patentee  is  entitled  to  all 
the  profits  in  every  case  where  his  device  is  a  part  of  a  larger  structure 
and  where  the  fraction  of  profits  attributable  to  the  invention  cannot 
be  mathematically  demonstrated.  The  converter  invented  by  Westing- 
house  was  of  the  class  of  the  folding  seat  in  Yesbera  v.  Hardesty ;  it 
was  an  integer;  the  invention,  through  the  rule  of  combination,  ex- 
tended to  every  part  of  the  whole  structure  which  defendant  marketed. 
Even  in  a  case  of  that  class,  it  does  not  follow,  from  anything  decided, 
that  the  apportionment  must  be  precisely  accurate ;  nor  that  intelligent 
expert  estimate  may  not  furnish  all  necessary  certainty.  In  a  case  of 
the  other  class,  where  the  entire  composite  structure  is  fairly  resolv- 
able into  component  parts,  with  some  of  which  the  patented  invention 
has  no  connection,  except  by  way  of  furnishing  the  environment  in 
which  the  invention  becomes  useful — in  a  case  of  that  class,  the  recov- 
ery of  those  profits  which  did  not  pertain,  except  so  remotely,  to  the 
invention  of  the  patent,  must  be  required  by  an  imperative  legal  rule 
before  it  can  satisfy  the  conscience.  In  a  case  of  that  class,  the  semi- 
independent  parts  may  each  involve  substantially  the  same  cost  of 
material  and  labor  and  may  each  contribute  equally  to  the  final  market- 
ability. In  that  event,  an  equal  division  of  the  profits  among  these 
parts  is  both  arbitrary  and  reasonable ;  arbitrary,  because  of  its  form, 
but  reasonable,  because  obviously  fair  and  just.  Into  what  parts  the 
market  device  should  be,  for  this  purpose,  divided,  will  be  for  the 
court,  upon  inspection  of  the  structure  and  consideration  of  the  field 
of  invention ;  whether  the  parts,  so  ascertained,  do  bear  this  mutual 
relation  or  any  other  mutual  relation  which  permits  profit  division  is 
a  question  of  expert  knowledge ;  and  a  man  of  experience  in  the  man- 
ufacturing and  selling  field  can  form  thereon  an  intelligent  and  useful 
opinion. 

Whether,  in  the  absence  of  any  helpful  opinion,  the  court  should 
presume  the  propriety  of  such  equal  division  need  not  be  decided ;  in 
this  case,  the  witness  Young  was  thoroughly  qualified,  the  theory  and 
eflfect  of  his  testimony  are  that  the  situation  justifies  apportionment  by 
division,  and  we  think  ourselves  justified  in  adopting  that  view. 

We  do  not,  however,  agree  with  the  witness  as  to  the  proper  sep- 
aration to  be  made.  The  structure  itself  speaks.  The  marketed  device 
really  consists  of  two  main  parts,  to  one  of  which  the  invention  per- 
tains and  to  the  other  of  which  it  is  incidental :  The  glass  cylinder  or 
printing  frame  and  its  connections  and  appurtenances  constitute  one 
part;  the  lamp  and  its  connections  and  appurtenances  constitute  the 
other.  One  is  the  means  for  giving  out  and  controlling  the  rays  of 
light  which  do  the  printing ;  the  other  is  the  means  for  receiving  and 
giving  effect  to  the  light  rays.  The  supporting  frame  is  partially  inci- 
dental to  each  of  these  two  natural  divisions.  It  follows  that,  in  the 
absence  of  any  conditions  making  an  equal  division  improper,  and  in 
the  presence  of  the  undisputed  testimony  that  this  general  method  is 
correct,  the  profits  should  be  divided  into  two  equal  parts,  one  of 
which  should  be  apportioned  to  the  light-giving  part  of  the  device. 
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Further  than  this,  we  cannot  go.  We  cannot  subdivide  this  function 
of  the  machine.  The  lamp  itself,  the  electric  wires,  the  automatic 
cut-out,  and  the  controlling  hydraulic  cylinder  are  all  elements  of  one 
thing — the  light-producing  means — and  no  intelligible  theory  of  sepa- 
ration is  presented  or  is  apparent.  Here,  the  theory  of  resolving  the 
device  into  parts  is  not  applicable,  for  these  parts  are  so  inherently  in- 
terdependent and  all  so  joined  in  contributing  to  one  function  that 
they,  for  that  purpose,  must  be  thought  of  as  an  indissoluble  unit. 

It  follows  that  plaintifif  was  entitled  to  one-half  and  to  only  one- 
half  of  the  profits.^ 

[3]  4.  The  District  Judge. was  right  in  allowing  credit  for  the  Wag- 
enhorst  payments.  The  defendant  was  a  corporation.  Wagenhorst, 
a  stranger,  had  a  patent  upon  his  improvements  in  this  machine,  and 
he  interested  defendant.  It  agreed  to  manufacture  and  market  the 
machine,  and  to  give  him,  as  compensation  for  the  use  of  his  patent 
and  for  some  general  supervision  and  technical  assistance  by  him,  one- 
third  of  the  profits.  This  was  done.  The  business  was  carried  on  by 
the  corporation  under  the  trade-name  Wagenhorst  &  Co.,  but  this  was 
merely  an  arbitrary  name.  Wagenhorst  had  no  voice  or  control  in 
the  business,  and  he  was  not,  in  any  fair  sense,  a  partner.  We  think 
these  payments  were  not  a  division  of  profits  among  joint  infringers, 
but  were  as  truly  a  royalty  as  if  they  had  been  called  by  that  name  and 
had  been  paid  according  to  a  regular  schedule  per  machine.  Such  roy- 
alty payments,  when  the  inquiry  concerns  profits  actually  received  by 
the  defendant,  are  entitled  to  be  considered  part  of  the  cost  of  produc- 
tion.   Elizabeth  v.  Pavement  Co.,  97  U.  S.  126,  141,  24  L.  Ed.  1000. 

[4]  5.  Pending  this  suit,  the  defendant  corporation  discontinued 
all  active  enterprises,  and  Mr.  Young,  personally,  by  an  informal  but 
effective  transfer,  took  over  and  continued  the  blueprinting  machine 
business.  He  conducted  it  under  the  same  name,  Wagenhorst  &  Co., 
and  in  the  same  way.  Plaintiff  asks  a  decree  against  him  personally 
for  the  profits  on  the  machines  which  he  built  and  sold  after  the  de- 
fendant ceased  operations.  He  is  not  a  party  to  this  case.  Such  a  de- 
cree is  impossible.  The  fact  that  the  public  had  no  notice  of  the  change 
in  individuals  doing  business  as  "Wagenhorst  &  Co*,"  is  immaterial. 
This  is  not  an  action  by  one  who  gave  credit  in  reliance  on  the  ap- 
pearance of  things,  and  who  may  invoke  the  rule  of  estoppel.  This 
is,  in  its  present  stage,  an  effort  to  recover  a  sum  of  money  wrong- 
fully received  by  the  defendant  in  this  case. 

In  No.  2597,  the  decree  is  modified  so  as  to  award  one-half  the  sum 
fixed  by  the  District  Court;   but  with  interest  from  the  date  of  that 

1  We  do  not  regard  our  conclusions  in  paragraphs  1  and  3  as  inconsistent 
with  what  is  decided  in  Brennan  v.  Dowagiac,  162  Fed.  472,  89  C.  C.  A.  392. 
Whether  the  invention  of  the  patent,  by  reason  of  the  form  of  the  claim,  per- 
vades the  entire  commercial  structure  so  that  the  structure  becomes  the  thing 
patented  and  nothing  else,  is  to  be  determined  in  each  case  according  to  the 
facts  of  that  case,  and  not  merely  from  the  face  of  the  patent  but  from  the 
entire  record.  The  same  thing  is  true  regarding  the  question  whether  the  pat- 
ent Itself  or  the  oral  evidence  or  both  justify  dividing  the  structure  into  parts 
and  apportioning  the  profits  among  these  parts.  In  the  Brennan  Case,  there 
was  no  occasion  to  consider  any  such  division. 
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decree.    In  No.  2612,  the  decree  below  is  affirmed.    In  each  case,  the 
Youngstown  Company  will  recover  costs. 

On  Application  for  Rehearing. 

PER  CURIAM.  The  application  for  rehearing  calls  attention  to  an 
undoubted  error  in  the  opinion.  It  is  there  said  that  plaintiff  sought  a 
personal  decree  against  John  P.  Young,  who  is  not  a  party  to  the  cause. 
This  is  a  misstatement  of  plaintiff's  position.  He  sought  to  have  his 
decree  against  the  corporation  cover  profits  which  had  not  been  received 
by  the  corporation,  but  by  Mr.  Young  after  the  corporation  went  out 
of  business,  and  while  business  was  continued  by  Mr.  Young,  but  under 
the  same  old  trade  name.  The  transfer  of  the  business  was  clearly 
proved ;  it  was  a  good-faith  transaction,  and  the  corporation  is  not  lia- 
ble. 

Plaintiff  also  asks  that  we  permit,  or  that  we  direct  the  court  below 
to  permit,  the  filing  of  a  supplemental  bill,  or  such  other  amended 
pleading  as  may  be  thought  proper  and  sufficient  to  include  Mr.  Young, 
and  to  warrant  a  final  decree  against  him  for  the  profits  derived  by  him 
personally.  It  is  urged  that  the  joinder  of  the  corporation  and  Young 
in  one  case  would  be  proper,  because  he  personally  instigated  and  di- 
rected infringement  by  the  corporation,  and  was  personally  liable,  and 
that  it  would  be  proper  in  one  accounting  to  hold  him  personally  for 
all  profits,  corporate  and  individual,  and  to  hold  the  corporation  for 
what  it  had  received.  Without  determining  this  question,  or  whether 
the  settled  rules  will  permit  the  desired  new  pleadings,  or  will  compel 
the  filing  of  a  new  bill,  the  court  below  will  be  directed,  within  such 
reasonable  time  as  it  may  fix,  to  receive  and  consider  such  application 
of  this  character  as  plaintiff  may  make,  and  with  the  same  force  and 
effect  as  if  the  application  had  been  made  on  the  final  hearing  before 
the  court  on  exceptions  to  the  master's  report 

The  application  for  rehearing  is  denied. 


(216  Fed.  610) 

UNITED  STATES  FRUMENTUM  CO.  V.  LAUHOFF  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  30,  1914.) 

Nos.  2405,  2406. 

1.  Patents  (|  321*) — Infringement — Accounting — Estoppel. 

Where,  after  an  interlocutory  decree  finding  that  defendant  infringed 
both  the  product  and  process  of  complainant's  patent,  defendant  continued 
to  manufacture  pending  an  accounting,  using  the  same  machine,  but  such 
machine  was  capable  of  being  so  used  as  not  to  infringe,  defendant  was 
not  estopped  to  deny  Infringement  during  the  accounting  period. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  588,  589;  Dec. 
Dig.  i  321.*1 

2.  Patents  (|  328*) — Infringement — ^Product  from  Corn. 

A  finding  of  infringement  of  the  Lauhoff  patent.  No.  440,866,  for  a  com 
product  and  the  process  of  making  the  same,  concurred  in  by  a  master  and 
the  trial  court,  affirmed. 

•For  other  cases  see  same  topic  &  S  number  In  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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3.  Paten'ts  (J  283*) — Construction — Suit  fob  Infbinoement  Against  Pat- 

entee. 

While  a  patentee-assignor  may,  when  made  a  defendant,  litigate  the 
8coj>e  of  his  patent,  the  courts  will  not  unnecessarily  construe  it  so  nar- 
rowly as  to  make  it  worthless,  but  will  be  inclined,  so  far  as  the  record 
permits,  to  make  its  exclusive  right  a  real  and  valuable  thing. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  f§  448-450,  452; 
Dec.  Dig.  §  283.*] 

4.  Patents  (§  312*) — Accounting  fob, Infringement — ^Damages. 

On  an  accounting  for  damages  for  infringement,  proof  alone  that  com- 
plainant had  factory  facilities  for  making  the  additional  quantity  of  the 
patented  product  sold  by  defendant  is  not  suflBcient  to  raise  the  presump- 
tion of  fact  that  it  would  have  made  such  sales,  where  the  product  was 
sold  in  competition  with  numerous  others  which  served  the  same  puri)Ose. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  544-549;  Dec. 
Dig.  §  312.* 

Accounting  by  infringer  for  profits,  see  notes  to  Brickill  v.  Mayor,  etc., 
of  City  of  New  York,  50  C.  C.  A.  8 ;    Clark  v.  Johnson,  120  C.  C.  A.  389.] 

5.  Patents    (§  312*) — Infbingement — Damages — Evidence  on  Accounting. 

In  a  case  where  willful  Infringement  is  shown  with  sales  of  the  pat- 
ented product  by  defendant  so  extensive  as  to  leave  no  doubt  that  com- 
plainant sustained  substantial  damages,  he  will  not  be  denied  relief  be- 
cause of  his  inability  to  prove  an  established  royalty  or  to  make  definite 
proof  of  sales  lost ;  but  general  evidence  to  prove  his  damages  or  a  I'ea- 
sonable  royalty  may  be  considered  as  in  other  cases  of  tort  and  from  that 
a  finding  may  be  made  as  to  what  would  be  fair  compensation  for  his  in- 
jury. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  544-549;  Dec. 
Dig.  §  312.*] 

6.  Patents  (§  319*) — "Genebal  Damages." 

"General  damages"  are  damages  not  resting  on  any  of  the  applicable, 
exact  methods  of  computation,  but  upon  facts  and  circumstances  which 
permit  the  jury  or  the  court  to  estimate  In  a  general,  but  in  a  sufficiently 
accurate  way,  the  injury  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  577-586;  Dec. 
Dig.  §  319.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3059,  3060; 
vol.   8,  p.   7669.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan ;  Henry  H.  Swan,  Judge. 

Suit  in  equity  by  the  United  States  Frumentum  Company  against 
Frank  Lauhoff,  William  Lauhoff,  and  Henry  Lauhoff .  From  the  final 
decree,  both  parties  appeal.  Reversed  on  complainant's  appeal,  and 
affirmed  on  defendants*. 

The  Frumentum  CJompany  brought  against  the  Lauhoff  Bros,  the  usual  in- 
fringement bUl,  based  upon  patent  No.  440,866,  of  November  18,  1890.  This 
patent  was  issued  to  Frank  Lauhoff,  who  was  instrumental  in  organizing  the 
plaintiff  corporation  and  assigned  the  patent  to  it,  but  later  ceased  his  con- 
nection with  the  Frumentum  Company  and,  it  is  said,  caused  the  defendant 
partnership,  of  which  he  was  a  member,  to  engage  in  infringing.  The  patent 
contained  three  claims,  of  which  the  first  two  are,  for  the  purposes  of  this 
case,  equivalent.    Claims  2  and  3  are  as  follows: 

**2.  As  a  new  article  of  manufacture  the  herein  described  product  from  com, 
consisting  of  compressed  films  formed  from  the  corn  retained  continuously  In 
its  normally  dry  and  raw  condition,  substantially  as  described. 

*For  oUier  casM  see  same  topic  6  8  mumbsb  In  Dec.  &  Am.  Digs.  1907  tc  oate,  &  Rep'r  Indexes 
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**3.  The  herein  described  process  of  producing  films  from  com,  consisting  in 
first  crashing  the  cereal  in  its  normally  dry  condition  to  granules  and  subse- 
quently subjecting  said  granules,  in  their  normally  dry  condition,  to  a  draw- 
ing compression,  substantially  as  described." 

It  is  conceded  that  the  patented  product  and  (except  for  the  drawing  step) 
the  patented  process  differed  from  the  earlier  ones  of  Gent  (who  called  his 
product  **cerealine")  only  in  that  the  **grits"  or  granules  produced  by  crush- 
ing the  hulled  and  germ-freed  kernels  were,  by  Gent,  steam-soaked  and  cooked 
before  they  were  rolled  into  films,  while  Lauhoff  retained  these  grits  In  their 
'^normally  dry'*  condition.  Doubts  as  to  the  patentability  of  this  change  or 
step  omission  at  once  suggest  themselves,  but  it  has  been  conceded  from  the 
beginning  of  the  case  that  Frank  Lauhoff  as  patentee,  and  the  other  defend- 
ants by  virtue  of  his  relations  to  their  joint  enterprise,  are  estopped  to  deny 
the  patent's  validity;  so  that  infringement  and  damages  have  been  and  are 
the  only  questions  in  dispute.  To  make  its  prima  facie  case,  plaintiff  pro- 
duced an  expert  witness  who  testified  that  certain  fiakes,  confessedly  produced 
by  defendants,  were  the  product  called  for  by  the  second  claim  and  had  neces- 
sarily been  made  by  the  process  of  the  third  claim  of  the  patent;  more  spe- 
cifically, that  these  flakes  could  not  have  been  produced  if  the  grits  had  been 
effectively  steamed  before  rolling.  Defendants  met  this  proof  only  by  an  ex- 
pert who  said  that  the  flakes  might  have  been  steamed  before  rolling  and  still 
have  all  their  existing  characteristics.  The  District  Judge  accepted  plaintiff's 
theory,  thought  the  proof  of  infringement  was  sufficient,  and  made  the  usual 
interlocutory  decree  for  injunction  and  accounting. 

The  defendants  continued  to  manufacture,  pending  accounting.  The  mas- 
ter's report  was  not  made  until  2^4  years  after  the  interlocutory  decree,  and 
both  parties  took  evidence  before  the  master  upon  the  question  of  infringe- 
ment during  his  period.  The  master  found  that  the  infringement  had  contin- 
ued; that  the  defendants  had  made  no  profits;  that  plaintiff's  profits,  if  It 
had  made  the  sales  which  defendants  made,  would  have  been  $13,000:  and 
that  plaintiff  was  damaged  in  this  amount.  The  defendant  took  exceptions, 
and  on  final  decree  the  District  Court  affirmed  the  master's  finding  that  the 
infrhiirement  had  continued  throughout  the  accounting  period,  and  to  the  total 
amount  stated ;  but  concluded  that  plaintiff's  proof  was  insufficient  to  sup- 
port the  conclusion  that,  except  for  the  infringement,  it  would  have  made  the 
sales.  A  final  decree  was  therefore  entered  in  favor  of  plaintiff,  but  for  nom- 
inal damages  only.    The  parties  bring  these  cross-appeals. 

R.  A.  Parker,  of  Detroit,  Mich.,  for  the  United  States  Fnimenttim 
Company. 
James  Whittemore,  of  Detroit,  Mich.,  for  Lauhoff  and  others. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
DAY,  District  Judge.^ 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  first  substantial  question  is  whether  defendants,  upon  the  account- 
ing, were  at  hberty  to  deny  infringement  during  the  accounting  period. 
The  argument  is  that  since  they  were  necessarily,  while  before  the 
master,  bound  by  the  interlocutory  decree  to  the  effect  that  what  they 
had  been  doing  was  infringement,  and  that  since  they  claimed  to  be 
doing  the  same  thing  after  the  decree  as  before,  the  issue  was  neces- 
sarily foreclosed,  also,  as  to  the  second  period.  Of  course,  a  master 
may  not  re-examine  questions  adjudicated  by  the  decree  and  order  of 
reference,  but  that  rule  does  not  reach  the  peculiar  circumstances  of 
this  case.    The  defendants'  apparatus,  as  described  by  them,  contained 

1  Judge  Day  participated  in  the  hearing  and  decision  of  the  case,  but  not 
(owing  to  his  re^signation)  in  the  preparation  of  the  opinion. 


Digitized  by 


Google 


UNITED  STATES  FBUMENTUM  CO.  V.  LAUHOFF  617 

a  chamber  in  which  the  grits  might  be  steamed  in  their  progress  to  the 
rolls,  and  contained  steam  pipes  and  valves  permitting  this  chamber  to 
be  so  used.  Whether  infringement  was  thereby  avoided  depended  on 
whether  the  defendants  opened  the  valves  and  put  steam  into  this 
chamber  and  how  much  steam  was  admitted  and  at  what  temperature 
and  how  long  the  grits  were  exposed  thereto.  It  might  be  quite  true 
that  the  defendants  infringed  up  to  the  date  of  the  interlocutory  de- 
cree, and  thereafter,  although  using  the  same  apparatus,  did  not  in- 
fringe. Under  these  conditions,  the  issue  of  fact  regarding  infringe- 
ment pending  accounting  was  open  to  defendants,  and  it  was  right  for 
both  parties,  as  they  did,  to  produce  testimony  directed  to  that  issue. 
Only  in  connection  with  a  finding  that  the  manipulation  of  the  ap- 
paratus by  the  defendants  was  the  same  after  the  interlocutory  decree 
as  before  could  the  decree  operate  to  foreclose  the  question  of  later 
infringement. 

[2^3]  We  are  not  satisfied  on  this  record  to  disturb  the  finding  of 
infringement  contained  in  the  interlocutory  decree  or  the  finding  of 
later  infringement  made  by  the  master  and  affirmed  by  the  final  de- 
cree. Not  only  is  it  the  settled  rule  that  such  concurrent  findings, 
where  the  issue  is  one  of  fact,  will  not  be  set  aside  unless  plainly 
wrong;  but  we  think  the  lower  tribunals  drew  the  proper  inference 
from  the  entire  record.  While  a  patentee-assignor  may,  when  made  a 
defendant,  litigate  the  scope  of  his  patent  and  have  it  judically  con- 
strued according  to  its  true  extent  (Noonan  v.  Chester  Co.  [C.  C.  A. 
6]  99  Fed.  91,  39  C.  C.  A.  426;  Smith  v.  Ridgley  [C.  C.  A.  6]  103 
Fed.  875,  43  C.  C.  A.  365),  the  courts  surely  will  not,  unnecessarily, 
construe  it  so  narrowly  as  to  make  it  worthless.  See  Alvin  Co.  v. 
Scharling,  by  Judge  Gray  (C.  C.)  100  Fed.  87.  They  will  be  inclined, 
so  far  as  the  record  permits,  to  make  its  exclusive  right  a  real  and 
valuable  thing.  Ordinary  equitable  considerations  must  require  this 
point  of  view,  and  the  resulting  liberality  of  construction.  The  sub- 
stantial validity  which  this  patent  imports  may  well  rest  on  the  dis- 
tinction between,  on  the  one  hand,  sufficient  soaking  or  cooking  to 
swell  or  burst  the  starch  cells  and  tend  to  create  a  pasty  mass,  and, 
on  the  other,  the  absence  of  any  moistening  which  would  prevent  the 
grits  from  coming  to  the  rolls  in  raw,  normal  condition.  There  can 
be  no  absolute  standard  of  "normal"  moisture  in  a  grain.  The  record 
seems  to  show  an  approximate  standard  for  corn  thoroughly  matured 
and  dried;  but  this  varies  considerably  in  the  published  tables,  and 
must  vary  with  weather  and  other  conditions.  Granting  validity  to 
the  patent,  it  can  hardly  be  that  it  would  be  infringed  by  manufactur- 
ing last  year's  corn  normally  containing  11  or  12  per  cent,  of  moisture 
and  would  not  be  infringed  by  manufacturing,  by  the  same  process, 
this  year's  imperfectly  matured  corn  containing  16  to  18  per  cent,  of 
moisture ;  yet  this  extra  4  to  7  per  cent,  of  moisture  is  about  what  de- 
fendants claim  to  have  added  in  their  process.  When  we  consider  the 
indefinite  limitation  of  the  claim,  the  small  amount  of  moisture  which 
defendants  say  they  added  in  the  tests  which  they  describe,  the  facts 
that  there  is  no  definite  testimony  as  to  how  much  steam  they  used  in 
their  process,  that  whether  they  used  any  was  a  matter  of  choice,  that 
an  experienced  and  disinterested  manufacturer  was  sure  the  patented 
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process  must  have  been  used  in  the  product,  and  the  further  fact  that 
defendants  continually  and  repeatedly  refused  to  permit  any  examina- 
tion of  their  process  or  apparatus,  we  are  better  satisfied  with  the  re- 
sult reached  below  on  this  point  than  we  could  be  with  the  contrary 
result. 

[4]  It  is  clear  that,  as  the  case  was  presented  to  the  master,  his  ul- 
timate finding  of  damages  must  rest  on  the  premise,  proved  or  pre- 
sumed, that  the  plaintiff  would  have  made  the  sales  in  question  if  the 
defendants  had  not  made  them.  Obviously,  where  plaintiff  seeks  dam- 
ages on  the  theory  of  lost  sales,  this  premise  is  an  essential  step.  There 
was  here  no  direct  proof.  It  was  shown  (and  we  assume  sufficiently) 
that  plaintiff  had  factory  facilities  for  manufacturing  the  additional 
amount  and  so  could  have  filled  the  orders;  but  the  proof  stopped 
there.  There  was  no  testimony  that  defendants'  customers  had  for- 
merly bought  from  plaintiff,  nor  that  they  were  in  negotiation  with 
plaintiff  or  in  a  territory  in  which  plaintiff  was  selling,  nor  of  others 
of  those  circumstances  sometimes  held  sufficient  and  sometimes  held 
insufficient  to  raise  the  presumption  that  plaintiff  would  have  made  the 
sales.  This  presumption  is  not  one  of  law.  Dobson  v.  Dornan,  118 
U.  S.  10,  17,  6  Sup.  Ct.  946,  30  L.  Ed.  63 ;  McSherry  v.  Dowagiac 
(C.  C.  A.  6)  160  Fed.  948,  89  C.  C.  A.  26.  If  it  exists,  it  must  be  rais- 
ed by  the  proofs  as  one  of  fact.  No  doubt  this  presumption  may  some- 
times follow  from  the  mere  fact  that  some  one  buys  or  uses  the  in- 
fringing article,  as  in  the  cases  of  which  Gould  v.  Cowing,  105  U.  S. 
253,  26  L.  Ed.  987,  is  typical ;  but  in  that  case,  and  in  those  cases  gen- 
erally, the  infringing  article  was  a  special  piece  of  apparatus,  and  it 
did  not  appear  that  anything  else  accomplishing  the  same  purpose  or 
generally  similar  was  on  the  market.  In  the  present  case,  the  record  is 
clear  that  plaintiff  supplied  only  a  small  part  of  the  market  demand 
for  the  general  product  consisting  of  raw  or  partially  cooked  corn 
flakes  and  used  chiefly  by  maltsters;  that  several  other  apparently 
similar,  but  noninfringing,  products  under  various  trade-names  had 
a  large  sale;  that  these  products  were  so  similar  that  the  ordinary 
user  would  not  notice  the  difference,  and,  indeed,  so  similar  that  plain- 
tiff, when  its  factory  was  broken  down,  had  supplied  its  customers 
with  one  of  the  other  products  without  objection.  In  this  condition 
of  the  record,  a  presumption  of  fact  that  defendants'  customers 
would  have  bought  plaintiff's  product  if  they  had  not  bought  defend- 
ants' does  violence  to  the  rules  of  natural  inference;  there  can  be  no 
such  presumption.  In  this  particular,  the  case  is  ruled  by  the  decision 
of  this  court  in  McSherry  v.  Dowagiac,  supra,  160  Fed.  at  page  951 
et  seq.,  89  C.  C.  A.  26,  and  on  rehearing,  163  Fed.  34,  35,  89  C.  C.  A. 
512.  For  another  instance  where  proof  was  insuflicient  to  show  lost 
sales,  see,  also,  our  opinion  in  Randall  v.  Fogelsong,  216  Fed.  601, 
132  C.  C.  A.  605,  filed  to-day. 

[5]  It  follows  that,  upon  the  basis  of  the  master's  findings,  the 
District  Court  was  right  in  directing  nominal  damages  only;  and  it 
would  ordinarily  follow  in  this  condition  of  the  case  that  tfie  judgment 
below  would  be  affirmed.  We  are  not  satisfied  to  have  this  case  take 
that  course.  There  is  a  finding  that  the  patent  was  valid;  that  the 
defendant  Lauhoff,  who  had  sold  the  patent,  infringed  it  extensively 
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and  so  endeavored  to  keep  what  he  had  sold;  and  that  defendants' 
sales  were  so  large  that  no  one  can  doubt  the  actual  existence  of  sub- 
stantial damages.  Under  such  circumstances,  to  have  plaintiff  recover 
nothing,  because  the  difficulty  of  absolutely  definite  proof  is  insuper- 
able, is  a  result  so  unfortunate  that,  if  avoidable,  it  should  not  be  per- 
mitted. We  have  concluded  that,  in  the  situation  disclosed  by  this 
record,  there  is  another  theory  of  recovery  which  may  be  available, 
and  which,  because  what  we  now  think  to  be  an  applicable  rule  of 
law  was  misapprehended  by  all  parties  and  by  both  tribunals,  has  not 
been  considered.  Under  the  practice  sanctioned  by  the  Supreme  Court 
in  the  Westinghouse  Case,  225  U.  S.  604,  32  Sup.  Ct.  691,  56  L.  Ed. 
1222,  41  L.  R.  A.  (N.  S.)  653,  and  adopted  by  us  in  Dunn  Mfg.  Co.  v. 
Standard  Co.,  204  Fed.  617,  123  C.  C.  A.  Ill,  we  think  it  a  proper  ex- 
ercise of  discretion  to  permit  a  further  accounting  in  which  this  theory 
may  be  presented.  We  do  not  intend  to  order  an  accounting  de  novo, 
or  to  permit  defendants  to  contest  further  the  question  of  infringe- 
ment or  plaintiff  to  piece  out  its  defective  proofs  regarding  profits  and 
lost  sales.  On  those  subjects,  the  parties  have  had  their  day  in  court, 
and  those  questions  must  be  considered  closed ;  but  upon  the  theory  of 
recovery  to  which  we  now  address  ourselves,  no  one  was  heard,  be- 
fore either  the  master  or  the  District  Court. 

Infringement  upon  the  patentee's  rights  is  a  tort;  it  is  a  taking  of 
the  patentee's  property.  The  measure  of  damages  for  that  wrong  is 
sometimes  clear  and  sometimes  its  borders  are  obscure.  We  may  with 
benefit  compare  the  rules  of  damages  as  applied  to  property  generally ; 
for  patents  have  no  peculiarities  making  general  rules  of  law  wholly 
inapplicable.  When  we  are  asked  to  determine  how  much  compensa- 
tion an  owner  of  any  property  should  have  because  it  has  been  wr6ng- 
fuUy  taken,  our  first  thought  is  of  the  market  value.  The  market 
value  of  the  property  or  the  impairment  of  that  value  is  the  ordinary, 
normal  measure  of  damages.  Obviously,  where  the  act  done  is  the 
wrongful  manufacture  and  sale  of  a  patented  article,  the  thing  taken 
is  the  right  to  manufacture  and  sell.  This  is  the  right  which  would 
be  given  by  a  license  from  the  patentee,  and,  since  the  recovery  and 
collection  of  full  damages  (past  and  future)  for  a  sale  operates  to  give 
a  license  to  the  vendee  (Stutz  v.  Armstrong  [C.  C]  25  Fed.  147,  148), 
the  value  of  that  license  is  the  thing  to  be  determined.  Obviously, 
too,  the  fixed,  established  license  fee  or  royalty  is  the  only  evidence  of 
the  market  value  of  the  right  to  make  and  sell.  If  there  is  no  such  es- 
tablished royalty,  the  thing  taken  has  no  market  value,  and  this  cri- 
terion of  damages  must  fail.  From  Seymour  v.  McCormick,  16  How. 
480,  at  page  490,  14  L.  Ed.  1024,  it  appears  that  the  use  of  a  license 
fee  as  the  measure  of  damages  in  a  patent  case  is  only  adopting  the 
ordinary  rule  of  market  value  universally  applied  as  to  other  property ; 
and,  though  this  thought  is  not  often  repeated,  it  remains  the  logical 
basis  for  this  first,  "primary"  criterion  of  damages. 

With  reference  to  the  owner's  exclusive  right  under  some  patents, 
just  as  with  reference  to  innumerable  other  items  or  whole  classes  of 
property,  it  often  happens  that  there  is  no  market  value.  In  such  case, 
the  law  always  looks  for  some  other  appropriate  measure.  This  is 
perhaps  most  commonly  found,  with  reference  to  general  property,  in 
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the  owner's  entire  loss  of  a  sale,  or  lessened  profits  on  a  sale  he  does 
make ;  and  the  profits  which  the  owner  would  have  made  except  for 
the  unlawful  interference  are  the  familiar  measure.  This  has  come  to 
be  independently  considered  as  a  criterion  of  damages,  sometimes  an 
alternative  for  and  sometimes  displacing  the  "primary"  criterion.  So, 
in  patent  cases,  where  a  loss  of  sales  or  diminution  of  selling  price  or 
increase  of  selling  expense  by  plaintiff  can  be  fairly  traced  to  de- 
fendant's infringement,  so  that  the  cause  and  effect  relation  is  estab- 
lished, the  profits  which  plaintiff  has  thus  lost  become  an  accepted 
measure  of  damages.  Here,  also,  there  is  perfect  accord  between  the 
rules  as  to  property  generally  and  the  rules  as  to  patent  property. 

Returning,  now,  to  the  observation  of  all  other  kinds  of  property 
and  rights  excepting  patent  rights,  there  remains  a  class  of  cases  or  a 
group  of  instances  where  no  market  value  existed  and  where  no  loss 
or  impairment  of  sales  can  be  definitely  proved.  The  law  is  not,  in 
such  case,  impotent.  Plaintiff  is  not  compelled  to  go  away  with  nomi- 
nal damages  just  because  he  cannot  show  that  his  property,  or  other 
like  it,  was  commonly  bought  and  sold  on  the  market,  or  because  he 
did  not  wish  to  sell,  or  because  it  was  returning  him  no  income.  The 
real  value — the  actual  value — of  what  has  been  taken  is  always  the 
ultimate  question.  Proof  of  market  value  is  one  way  to  show  this  ac- 
tual loss ;  proof  of  lost  sales  is  another  way.  But,  if  neither  of  these 
methods  can  be  followed,  the  law  permits  other  available,  pertinent 
proofs.  Those  familiar  with  real  estate  estimate  and  testify  to  the 
real  value  or  fair  value  of  land  which  is  without  market  value 
(Chicago,  etc.,  Ry.  v.  Ohio  Co.  [C.  C.  A.  6]  214  Fed.  751,  131  C 
C.  A.  57);  and  these  witnesses  and  the  jury  may  take  into  ac- 
count all  the  special  circumstances  of  the  situation  as  bearing  on  the 
ultimate  question.  The  same  thing  is  true  as  to  personal  property  of 
such  character  that  it  has  no  market  value.  Instances  of  the  applica- 
tion of  this  rule  as  to  both  real  and  personal  property  are  too  familiar 
for  citation.  In  the  same  general  class  are  all  personal  injury  cases. 
Pain  and  suffering,  the  loss  of  earning  power,  the  loss  of  support, 
are  all  things  which  have  no  market  value  and  all  present  situations 
where  the  damages  cannot  be  ascertained  or  computed  according  to 
any  arithmetical  formula ;  but  the  jury  is  put  in  possession  of  all  the 
facts  and  circumstances,  it  has  the  benefit  of  such  testimony  from  ex- 
perts as  may  show  the  rules  and  methods  in  force  in  the  particular 
field,  and  it  estimates,  as  best  it  may,  how  much  money  will  compen- 
sate plaintiff  for  the  wrong  done. 

Further  pertinent  familiar  illustration  is  found  in  the  settled  rules 
concerning  the  estimation  of  values  of  property  taken  in  the  exercise 
of  the  right  of  eminent  domain.  It  frequently  happens  that  property 
is  taken  which  is  so  situated  and  environed  as  not  to  possess  any  mar- 
ket value;  and  yet  its  value  is  universally  solved  by  opinion  evi- 
dence. Constitutional  inhibitions  against  taking  private  property  with- 
out compensation  are  no  more  restrictive  upon  the  government  or  the 
agency  exercising  the  power  than  are  other  organic  provisions  which 
were  aimed  against  mere  wrongdoers  who  appropriate  rights  of  prop- 
erty like  those  involved  under  patent  grants.  It  is  a  travesty  to  allow 
property  rights  to  be  seized  and  enjoyed  without  remedy  simply  be- 
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cause  of  the  supposed  difficulty  in  establisliing  their  value.  There 
must  be,  in  the  nature  of  things,  in  all  except  the  most  extraordinary 
cases,  if  not  in  all,  available  testimony  which  can  be  employed  with 
sufficient  approximation  to  the  true  value — at  least  to  justify  its  admis- 
sion against  any  admitted  or  proved  trespasser.  Denial  of  such  a 
proposition  must  rest  upon  the  idea  that  it  is  better  for  wrongs  to  go 
without  redress  than  that  they  shall  be  redressed  with  imperfect  ac- 
curacy. 

[8]  We  can  see  no  reason  why  the  owner  of  a  patent  may  not  be 
compensated  upon  the  same  principles,  or  why  the  perfect  analogy 
between  the  rules  of  damages  as  to  general  property  and  as  to  patent 
property  which  apply  with  reference  to  market  value  and  with  refer- 
ence to  lost  sales  should  be  discarded  when  we  come  to  what  may,  for 
convenience,  be  called  general  damages.  The  jury,  in  a  patent  case, 
can  be  shown  what  plaintiff's  patent  property  was,  to  what  extent  de- 
fendant has  taken  it,  its  usefulness  and  commercial  value  as  shown  by 
its  advantages  over  other  things  and  by  the  extent  of  its  use  and  as 
shown  by  the  profits  and  savings  which  could  be  made  upon  its  sale 
or  adoption.  The  jury  can  learn  how  much  of  the  realizable  profit 
should  be  credited  to  the  manufacturing  process  and  business  risk  and 
how  much  to  the  patent,  also,  what  share  of  the  profits  or  of  the  sell- 
ing price  it  may  be  customary  in  that  or  similar  business  to  allow  for 
the  use  of  such  an  invention.  Experts  may  be  amply  qualified  to  give 
useful  opinions  as  to  the  value  of  the  property  which  is  to  be  ap- 
praised. More  or  less  of  these  things  may  appear  in  a  given  case, 
all  having  a  bearing  on  the  real  value  of  that  for  which  plaintiff  is  to 
be  compensated,  and  the  case  presents  no  greater  difficulty  in  comput- 
ing and  ascertaining  damages  than  is  met  by  a  hundred  juries  every 
day.  This  damage  or  compensation  is  not,  in  precise  terminology,  a 
royalty  at  all,  but  it  is  frequently  spoken  of  as  a  "reasonable  royalty" ; 
and  this  phrase  is  a  convenient  means  of  naming  this  particular  kind 
of  damage.  It  may  also  be  well  called  "general  damage" ;  that  is  to 
say,  damage  not  resting  on  any  of  the  applicable,  exact  methods  of 
computation  but  upon  facts  and  circumstances  which  permit  the  jury 
or  the  court  to  estimate  in  a  general,  but  in  a  sufficiently  accurate, 
way  the  injury  to  plaintiff  caused  by  each  infringing  sale. 

Save  for  the  effect  of  the  decided  cases,  we  should  have  no  hesita- 
tion in  affirming  the  right  of  the  patentee  to  recover  such  "general 
damage"  or  "reasonable  royalty"  in  a  case  where  the  clearer  criteria 
did  not  exist,  where  the  utility  and  advantages  of  the  invention  were 
established  and  where  there  was  substantial  basis  for  estimating  the 
value  of  these  advantages.^    To  send  the  successful  plaintiff  away  aft- 

2  We  have  twice  met  the  question,  but  passed  it  without  discussion.  Mc- 
Sherry  v.  Dowaglac,  163  Fed  34,  36,  89  C.  C.  A.  512 ;  Dunn  v.  Standard,  204 
Fed.  617,  624,  123  C.  C.  A.  111.  The  very  unfortunate  situation  existing  as  to 
the  practical  ability  of  a  patentee  to  recover  damages  or  profits  for  an  in- 
fringement committed  before  the  law  permits  him  to  have  an  injunction  has 
been  universally  recognized.  It  is  familiar  knowledge,  as  stated  by  Macomber 
(Fixed  Law  of  Patents,  §  826),  that  experienced  patent  counsel  have  advised 
that,  as  a  general  rule,  no  recovery  that  would  pay  the  expense  of  litigation 
could  be  anticipated. 
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er  years  of  litigation  and  with  only  nominal  damages  is  repellent  to 
the  sense  of  justice.  Such  a  resuh  has  been  many  times  condemned; 
it  is  characterized  by  Judge  Severens  as  "an  untoward  ending  of  a 
good  cause"  (Brennan  v.  Dowagiac,  162  Fed.  472,  473,  478,  89  C.  C. 
A.  392,  398),  and  led  him  to  say,  speaking  of  the  patentee's  difficulty 
in  preserving  his  rights : 

"But  this  only  enhances  the  obligation  of  the  courts  to  And  a  way,  if  it  be 
po^ible,  to  redress  the  wrongs  done  by  those  who  have  been  willing  to  gather 
the  fruit  into  their  own  basket" 

What  are  the  decisions?  In  Seymour  v.  McCormick,  16  How. 
480,  14  L.  Ed.  1024,  and  Mayor  v.  Ransom,  64  U.  S.  (23  How.)  487, 
16  L  Ed.  515,  are  expressions  indicating  the  necessity  of  reasonably 
definite  proof;  but  neither  case  presents  for  decision  the  point  now 
under  discussion.  The  question,  however,  was  squarely  raised  and 
passed  upon  in  Suffolk  Co.  v.  Hay  den,  70  U.  S.  (3  Wall.)  315,  18  L. 
Ed.  76. 

It  appeared  that  Hayden  had  a  patent  upon  improvements  in  ma- 
chines for  cleaning  cotton,  that  the  Suffolk  Company  had  infringed 
and  that  no  sales  or  licenses  had  been  granted;  but  the  court  below 
permitted  an  expert  to  describe  the  use  and  advantages  of  the  inven- 
tion as  compared  with  the  previous  methods,  and  the  plaintiff  also 
proved  the  amount  of  cotton  that  had  been  cleaned  by  the  infringing 
machines.  The  court  charged  the  jury  that  the  plaintiff  was  entitled 
to  the  actual  damages  sustained  from  the  infringement,  and  said : 

"You  will  look  at  the  value  of  the  thing  used,  and  ascertain  that  value  by 
all  the  evidence  as  to  its  character  operation,  and  effect.  You  will  take  Into 
view  the  value  of  that  which  the  defendants  have  used  belonging  to  the  plain- 
tiff." 

This  charge  was  assigned  as  error.  The  opinion  of  the  Supreme 
Court  was  by  Mr.  Justice  Nelson.  The  assignment  of  error  was  over- 
ruled, and  the  court  said : 

"This  question  of  damages,  under  the  rule  given  in  the  statute,  is  always 
attended  with  difficulty  and  embarrassment  both  to  the  court  and  Jury.  There 
lieing  no  established  patent  or  lieense  fee  in  the  case,  in  order  to  get  at  a 
fair  measure  of  damages,  or  even  an  approximation  to  it,  general  evidence 
must  necessarily  be  resorted  to..  And  what  evidence  could  be  more  appropri- 
ate and  pertinent  than  that  of  the  utility  and  advantage  of  the  invention  over 
the  old  modes  or  devic*es  that  had  been  used  for  working  out  similar  results? 
With  a  knowledge  of  these  benefits  to  the  persons  who  have  used  the  in- 
vention, and  the  extent  of  the  use  by  the  infringer,  a  Jury  will  be  in  posses- 
sion of  material  and  controlling  facts  that  may  enable  them,  in  the  exercise 
of  a  sound  judgment,  to  ascertain  the  danjages,  or,  in  other  words,  the  loss 
to  the  patentee  or  owner,  by  the  piracy,  instead  of  the  purchase  of  the  use 
of  the  invention." 

The  principle  of  Suffolk  v.  Hayden  was  frequently  applied  by  the 
Supreme  Court.  In  Philp  v.  Nock,  84  U  S.  (17  Wall.)  460,  462  (21 
L.  Ed.  679),  Mr.  Justice  Swayne  said : 

*The  measure  of  damages  to  be  recovered  against  infringers  prescribed  by 
the  act  of  1836  as  well  as  by  the  act  of  1870,  is  *the  actual  damages  sustained 
by  the  plaintiff.*  Where  the  plaintiff  has  sought  his  profit  in  the  form  of  a 
royalty  paid  by  his  licensees,  and  there  are  no  peculiar  circumstances  in  the 
case,  the  amount  to  be  recovered  will  be  regulated  by  that  standard.    If  thai 
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test  cannot  be  applied,  he  will  be  entitled  to  an  amount  which  will  compen- 
sate him  for  the  Injury  to  which  he  has  been  subjected  by  the  piracy.  In  ar- 
riving at  their  conclusion,  the  profit  made  by  the  defendant  and  that  lost  by 
the  plaintiff  are  among  the  elements  which  the  jury  may  consider." 

In  Burden  v.  Denig,  92  U.  S.  716,  720  (23  L.  Ed.  764),  Mr.  Justice 
Miller,  after  saying  that  in  an  equitable  accounting  those  profits  which 
defendant  has  actually  made,  and  in  a  suit  at  law,  an  established  royal- 
ty, "constitute  the  primary  and  true  criterion  of  damages/'  neverthe- 
less adds: 

"No  doubt,  in  the  absence  of  satisfactory  evidence  of  either  class  in  the 
form  to  which  it  is  most  appropriate,  the  other  may  be  resorted  to  as  one  of 
the  elements  from  which  the  damages  or  the  compensation  may  be  ascer- 
tained." 

Birdsall  v.  Coolidge,  93  U.  S.  64,  70  (23  L.  Ed.  802),  illustrates  that 
the  "established  royalty"  measure  is  not  conclusive.  Mr.  Justice  Clif- 
ford said : 

"Still,  it  is  obvious  that  there  cannot  be  any  one  rule  of  damages  prescribed 
which  will  apply  in  all  cases,  even  where  it  is  conceded  that  the  finding  must 
be  limited  to  actual  damages.  Frequent  cases  arise  where  proof  of  an  estab- 
lished royalty  furnishes  a  pretty  safe  guide  both  for  the  instructions  of  the 
court  and  the  finding  of  the  jury.  Reported  cases  of  undoubted  authority  may 
be  referred  to  which  support  that  proiiosition ;  and  yet  it  is  believed  to  be 
good  law,  that  the  rule  cannot  be  applied  without  qualification,  where  the 
patented  Improvement  has  been  used  only  to  a  limited  extent  and  for  a  short 
time,  but  that  in  such  a  case  the  jury  should  find  less  than  the  amount  of 
the  license  fee;  and  it  is  admitted  in  several  cases  that  the  circumstances 
may  be  such  that  the  finding  should  be  larger  than  the  royalty." 

In  Root  V.  Railway  Co.,  105  U.  S.  189,  196  (26  L.  Ed.  975),  Mr. 
Justice  Matthews  quotes  with  apparent  approval  from  Suffolk  v. 
Hayden : 

**Where  there  is  no  established  patent  or  license  fee  in  the  case,  or  even  an 
approximation  to  it,  general  evidence  must  necessarily  be  resorted  to.     ♦     ♦    ♦ 

"And  what  evidence  ♦  ♦  ♦  could  be  more  appropriate  and  pertinent 
than  that  of  the  utiUty  and  advantages  of  the  invention?" 

Thfe  principle  was  again  distinctly  recognized  by  Mr.  Justice  Brown, 
when  he  said,  in  Sessions  v.  Romadka,  145  U.  S.  29,  45,  12  Sup.  Ct. 
799,  803  (36  L.  Ed.  609) : 

"This  court  has,  however,  repeatedly  held  that,  in  estimating  damages  in 
the  absence  of  a  royalty,  it  is  proper  to  consider  the  savings  of  the  defendant 
in  the  use  of  the  patented  device ;" 

although  this  comment  loses  some  of  its  force,  because  the  case  before 
the  court  was  an  accounting  for  profits. 

In  the  lower  federal  courts,  also,  the  principle  of  Suffolk  v.  Hay- 
den has  been  repeatedly  applied.  In  Judson  v.  Bradford,  Fed.  Cas. 
No.  7,564,  what  evidence  was  given  affecting  the  amount  of  damages 
does  not  appear  from  the  report.    Mr.  Justice  Clifford  said : 

**Frequent  cases  arise  where  proof  of  an  established  royalty  furnishes  a 
pretty  safe  guide  for  the  instructions  of  the  court  and  the  finding  of  the  Jury, 
but  cases  also  arise  where  it  cannot  be  applied  without  qualification,  as  where 
a  patented  improvement  has  been  used  only  to  a  limited  extent  and  for  a  very 
short  period.  Proof  of  a  single  license  was  given  in  this  case,  but  it  cannot, 
in  view  of  the  circumstances,  be  regarded  as  affording  the  only  measure  of 
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compensation  to  which  the  plaintiff  Is  entitled.  Where  there  Is  proof  of  an 
established  license  fee,  It  may,  in  a  case  of  protracted  Infringement,  be  re- 
garded as  a  pretty  safe  guide ;  but  the  proof  in  this  case  is  not  of  that  diar- 
acter,  and,  in  such  a  case,  general  evidence  may  be  resorted  to  as  the  basis 
of  decision. 

''Neither  party  having  furnished  any  definite  evidence  as  to  the  amount  of 
the  injury  sustained  by  the  plaintiff,  the  court  is  compelled  to  estimate  the 
siune  from  evidence  introduced  upon  the  subject.  Weighed  in  review  of  the 
whole  evidence,  as  the  question  must  be,  the  court  finds  that  the  plaintiff  is 
entitled  to  recover,  as  compensation  for  the  injury  occasioned  by  the  infringe- 
ment, the  sum  of  $300.    ♦    ♦    ♦ »' 

In  Westcott  v.  Rude  (C.  C.)  19  Fed.  830,  833,  the  accounting  was  by 
a  master,  but  profits  had  been  waived  and  damages  only  were  involved. 
The  evidence  was  held  insufficient  to  show  a  fixed,  established  royalty. 
In  the  course  of  the  discussion,  District  Judge  Woods  said,  "The 
question  is,  What  is  a  reasonable  royalty?"  and  the  case  was  remanded 
to  the  master  for  further  evidence.* 

In  Wooster  v.  Thornton  (C.  C.)  26  Fed.  274,  276,  the  question  was 
as  to  the  amount  of  damages  for  infringement  before  any  license  fee 
was  established.    District  Judge  Wheeler  said : 

**It  is  understcKxl  that  an  established  royalty  or  Ucense  fee  Is  evidence,  and 
not  an  absolute  test,  of  value.  Whether  the  situation  was  such  that  the  value 
was  equal  to  the  license  fee  before  the  latter  became  established  was  a  ques- 
tion of  fact  for  the  master.  The  weight  of  the  evidence  was  for  him.  The 
court  cannot  say,  as  matter  of  law,  that  the  Ucense  fee,  which  did  not  become 
established  until  afterwards,  should  govern." 

In  Graham  v.  Piano  Co.  (C.  C.)  35  Fed.  597,  it  seemed  that  there 
was  no  fixed  royalty.  So  experienced  a  patent  judge  as  Judge  Blod- 
gett,  after  finding  that  "no  customary  charge  or  royalty  had  been  fix- 
ed," awarded  damages  at  the  rate  of  $3  per  machine  "as  most  nearly 
measuring  or  approximating  the  compensation  or  damages  to  which 
the  complainant  was  entitled." 

In  Ross  V.  Montana  Co.  (C.  C.)  45  Fed.  424,  431,  District  Judge 
Knowles  charged  the  jury: 

"You  are  instructed  upon  the  question  of  the  measure  of  the  damages  that 
in  this  case  the  proper  method  of  assessing  plaintiff's  damages,  if  you  find 
that  he  is  entitled  to  recover  any,  is  for  you  to  ascertain  and  determine  what 
would  have  been  a  reasonable  royalty  for  the  defendant  to  have  paid  for  the 
use  of  the  cars  in  question  at  so  much  per  car.*' 

In  Lee  v.  Pillsbury  (C.  C.)  49  Fed.  747,  District  Judge  Nelson  charg- 
ed the  jury: 

"If  ♦  ♦  ♦  [plaintiff's]  rights  have  been  invaded  under  this  patent  by 
the  defendants,  then  he  is  entitled  to  actual  damages,  and  the  question  th^i 
presented  is,  What  amount  Is  he  entitled  to  recover?  You  can  readily  see. 
where  there  is  no  license  fee,  no  price  fixed  for  the  royalty,  and  nothing  dis- 
closed which  would  show  that  the  patentee  puts  on  the  market  a  machine,  for 
the  use  of  which  he  charges  so  much.  It  is  a  very  difficult  matter  to  determine 

3  Later,  the  master  reported  a  "reasonable  royalty,"  and  Judgment  was  en- 
tered. The  Supreme  Court  (Rude  v.  Westcott,  130  U.  S.  152,  9  Sup.  Ct  463,  32 
L.  Ed.  SS.s)  set  it  aside  because  the  evidence  on  which  the  master  acted  did 
not  sufficiently  support  his  conclusion.  If  all  right  to  recover  necessarily  dis- 
appeared when  the  effort  to  show  an  established  royalty  failed,  it  would  have 
been  natural  to  disi^use  of  the  case  by  saying  so. 
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what  the  amount  of  damages  may  be  in  a  certain  case ;  but,  like  all  questions 
presented  to  a  jury  for  their  determination,  the  plaintiff  is  bound  and  re- 
quired to  give  some  data,  and  must  furnish  the  Jury  with  evidence,  so  that 
they  may  be  enabled  to  come  to  a  proximate  amount  of  the  damage  which  the 
patentee  has  sustained  by  the  infringement.  In  other  words,  general  evidence 
may  be  resorted  to  for  the  purpose  of  furnishing  data  for  the  Jury  to  come  to 
a  conclusion.  ♦  ♦  ♦  Upon  those  data  you  are  furnished  with  something  by 
which  you  can  arrive  at  perhaps  not  an  accurate,  but  an  approximate  conclu- 
sion as  to  what  amount  of  damage  has  been  suffered  by  the  plaintiff.'* 

In  Brickill  v.  Mayor,  60  Fed.  98,  101,  8  C.  C.  A.  500,  503,  the  plain- 
tiff's evidence  showed  that  there  was  no  established  license  fee,  but 
that  the  defendant  had  made  certain  savings  by  using  the  patented 
device.  The  court  below  had  said  to  the  jury  that  there  was  no  estab- 
lished royalty  so  as  to  fix  the  "primary  and  true  criterion"  of  damage 
and  value,  and  Had  charged: 

"If  you  find  in  favor  of  the  plaintiffs,  you  should  consider  the  utility  and 
advantage  to  the  d^endant  of  the  use  of  the  patented  device,  as  compared  to 
any  other  means  of  obtaining  similar  results  which  were  open  to  the  defend- 
ant to  use,  and  you  may  consider  the  cost  of  using  one  as  compared  with  the 
cost  and  savings  to  the  defendant  of  using  the  other ;  and  from  these  data, 
if  proven  to  you,  you  should  ascertain,  in  the  exercise  of  a  sound  Judgment, 
what  would  be  a  fair  compensation  to  the  plaintiffs  for  the  damage  which  they 
have  sustained  by  reason  of  the  defendant  having  infringed,  instead  of  having 
purchased  the  right  to  use  the  invention." 

It  will  be  noticed  that  the  defendant's  savings  or  profits  were  not  to 
be  taken  as  the  measure  of  plaintiff's  damages,  but  only  as  a  part  of 
the  data  from  which  fair  compensation  to  plaintiff  was  to  be  deter- 
mined.   The  Circuit  Court  of  Appeals  of  the  Fourth  Circuit  said: 

'The  rule  now  well  established  relative  to  the  question  of  damages  in  cases 
of  this  kind  was  properly  given  by  the  court  to  the  Jury." 

The  case  is  no  less  authority  upon  the  proposition  it  announces  be- 
cause the  jury,  under  this  instruction,  had  found  only  nominal  dam- 
ages. 

In  Hunt  v.  Cassiday,  64  Fed.  585,  587,  12  C.  C.  A.  316,  318,  and 
after  it  had  been  decided  upon  a  previous  appeal  that  the  proof  did 
not  show  an  established  license  fee,  it  was  said,  by  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit : 

"The  plaintiff  was  clearly  entitled  to  damages  for  the  infringement  If 
there  had  been  an  established  royalty,  the  Jury  could  have  taken  that  sum  as 
the  measure  of  damages.  In  the  absence  of  such  royalty,  and  in  the  absence 
of  proof  of  lost  sales  or  injury  by  competition,  the  only  measure  of  damages 
was  such  sum  as,  under  all  the  circumstances,  would  have  been  a  reasonable 
royalty  for  the  defendant  to  have  paid.  This  amount  it  was  the  province  of 
the  Jury  to  determine.  In  so  doing,  they  did  not  make  a  contract  for  the  par- 
ties, but  found  a  measure  of  damages." 

Recognizing  this  as  the  established  rule,  Mr.  Walker,  in  his  third 
edition  (1895,  §  563,  p.  432),  said: 

''Where  damages  cannot  be  assessed  on  the  basis  of  a  royalty  nor  on  that 
of  lost  sales  nor  on  that  of  reduced  profits,  the  proper  method  of  assessing 
them  is  to  ascertain  what  would  have  been  a  reasonable  royalty  for  the  In- 
fringer to  have  paid.  In  determining  this  point  where  the  infringement  con- 
sisted of  making  and  selling,  or  in  selling  after  a  purchase,  the  profits  of  the 
defendant  may  be  considered ;  and  where  the  inf ringment  consisted  in  using, 

132  CCA.-- 40 
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tbe  cost  and  the  utility  of  the  patented  process  or  thing  as  compared  with  the 
other  process  or  things  known  at  the  time  of  the  infringement  and  capable  of 
doing  similar  work  may  be  the  leading  guides.  But  those  profits  and  adyan- 
tages  do  not  alone  show  what  a  reasonable  royalty  would  have  been,  because 
it  would  not  be  reasonable  for  a  royalty  to  be  as  much  as  the  entire  benefit 
derived  from  the  business  by  a  licensee.  Therefore  an  instruction  to  the  jury 
that  the  plaintifT  was  entitled  to  recover  whatever  value  the  defendant  had 
received  from  the  use  of  the  plaintiff's  invention  was  an  error." 

In  Robinson  on  Patents,  §  1061,  Note  1,  and  in  the  course  of  an  in- 
troduction to  an  exhaustive  and  careful  analysis  of  the  cases  on  dam- 
ages and  profits,  the  learned  author  says : 

"Profits  were,  until  recently,  the  only  measure  of  damages  In  equity.  They 
have  always  been  admissible  in  evidence  upon  the  question  of  the  amount  of 
damages  at  law." 

The  principle  thus  established  by  Suffolk  v.  Hayden,  and  generally 
recognized  by  the  courts  and  text-books,  has  been  more  recently  af- 
firmed and  applied  by  the  Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit. In  McCune  v.  B.  &  O.  Ry.  Co.,  154  Fed.  63,  83  C.  C.  A.  175, 
Judge  Buffington,  speaking  for  that  court,  pointed  out  that  the  proposi- 
tion that  sometimes  "general  evidence  must  be  resorted  to"  had  been 
approved  in  Root  v.  Railway ;  and  the  Circuit  Court  of  Appeals  held 
that  it  was  error  in  the  court  below  to  direct  a  verdict  for  nominal 
damages  in  the  absence  of  any  testimony  tending  to  show  an  establish- 
ed royalty  or  impaired  sales  and  in  the  face  of  testimony  offered  to 
prove  the  utility  and  advantages  of  the  patented  device  and  its  appro- 
priation and  use  by  several  railroads. 

In  Bemis  Co.  v.  Brill  Co.,  200  Fed.  749,  759,  119  C.  C.  A.  229,  239, 
the  same  Circuit  Court  of  Appeals,  speaking  again  by  Judge  Buffing- 
ton,  expressly  approved  the  finding  of  the  referee  fixing  a  certain  sum 
as  the  "reasonable  royalty  or  license  fee  which  plaintiff  should  have 
received  from  the  defendant  for  the  latter's  unlawful  use  of  the  plain- 
tiff's invention  without  compensation" ;  and  the  master  had  fixed  this 
sum  (alternatively),  upon  the  theory  that  there  was  no  sufficient  evi- 
dence to  show  either  an  established  license  fee  or  that  the  plaintiff  had 
lost  any  sales. 

The  right  of  a  plaintiff  to  recover  in  a  suitable  case  this  "reason- 
able royalty"  would  probably  be  unquestioned,  except  for  the  decision 
of  the  Supreme  Court  in  Coupe  v.  Royer,  155  U.  S.  565,  583,  15  Sup. 
Ct.  199,  207  (39  L.  Ed.  263)  and  its  supposed  overruling  effect  upon 
Suffolk  V.  Hayden.  In  Coupe  v.  Royer,  the  patent  involved  was  upon 
a  machine  for  converting  hides  into  leather.  Upon  the  trial,  the  pat- 
entee had  established  his  patent  and  its  infringement,  but  had  put  in 
no  evidence  whatever  supporting  an  assessment  of  damages,  except 
that  he  proved  the  amount  of  the  defendant's  profits  or  savings.  The 
trial  court  instructed  the  jury  that  these  savings  were  the  measure  of 
plaintiff's  loss.  The  Supreme  Court  held  that  this  was  error ;  that  de- 
fendant's profits  could  be  recovered  in  equity  but  not,  as  profits,  at 
law;  and  that  the  defendant's  profits  do  not,  ipso  facto,  constitute 
plaintiff's  damages.  In  the  opinion  by  Mr.  Justice  Shiras,  Suffolk  v. 
Hayden  is  not  mentioned,  nor  is  there  any  consideration  of  the  right 
to  recover  "general  damage"  or  "a  reasonable  royalty."    The  only  sen- 


Digitized  by 


Google 


UNITED  STATES  FRUMENTUM  CO.  V.  LAUHOFF  627 

tence  in  the  opinion  which  has  been  thought  to  work  a  change  in  the 
law  is  this: 

"Upon  this  state  of  facts,  the  evidence  disclosing  the  existence  of  no  license 
fee,  no  impairment  of  the  plaintifTs'  market,  in  short,  no  damages  of  any  kind, 
we  think  the  court  should  have  instructed  the  jury,  if  they  found  for  the 
plaintiffs  at  all,  to  find  nominal  damages  only." 

This  cannot  be  rejected  as  mere  dictum;  it  was  said  by  way  of  in- 
dicating the  practice  to  be  observed  upon  a  new  trial,  and  so  it  must 
be  considered  as  the  ruling  of  the  court ;  but  its  comparatively  casual 
character  warns  us  against  giving  it  unintended  effect.  Indeed,  the 
language  of  this  sentence  seems  to  have  been  carefully  chosen  so  that 
it  should  not  go  beyond  the  instant  case.  Its  conclusion  is  predicated 
not  only  upon  the  lack  of  evidence  of  an  existing  license  fee  or  of  an 
impairment  of  plaintiff's  market,  but  also  upon  the  lack  of  evidence 
of  "damages  of  any  kind."  If  the  only  possible  recoverable  damages 
depended  on  the  existence  of  one  or  the  other  of  the  two  specified 
criteria,  there  was  no  object  in  referring  to  other  evidence  of  other 
damages  of  some  other  kind.  We  may  note,  in  passing,  that  the  case 
is  distinguishable  from  all  those  of  the  class  where  plaintiff  is  engaged 
in  marketing  the  patented  article  or  in  using  the  patented  process  and  in 
marketing  the  product,  because  in  these  cases  there  is  from  defendant's 
competition  necessarily  an  "impairment  of  the  j)laintiff's  market." 
The  particulars  and  the  precise  extent  of  that  impairment  may  be  im- 
possible to  prove,  but  that  the  impairment  exists  no  one  can  doubt. 
We  also  note,  with  the  greatest  deference,  that  even  when  plaintiff  is 
not  himself  marketing  his  device,  nor  practicing  his  process,  it  is  often 
a  fallacy  to  suppose  that  defendant's  infringement  does  not  "impair 
plaintiff's  market."  The  patentee's  exclusive  right  to  the  market  ex- 
tends for  seventeen  years;  he  is  not  obliged  to  find  or  create  and  to 
supply  the  demand  at  once ;  he  may  have  good  reasons,  of  policy  or  of 
necessity,  for  postponing  his  efforts;  but  the  whole  market  for  the 
whole  period,  nevertheless,  belongs  to  him ;  and  by  so  much  as  the  in- 
fringing defendant  supplies  that  demand  and  permanently  fills  that 
market  before  plaintiff  offers  to  do  so,  by  so  much  is  plaintiff's  even- 
tual market  impaired.  As  to  articles  of  long  life  and  to  be  sold  in  a 
limited  field  this  eventual  impairmait  would  be  about  the  same  wheth- 
er plaintiff,  in  the  early  years  of  his  patent,  was  or  was  not  manufac- 
turing ;  as  to  articles  of  short  life  and  of  less  limited  demand,  the  im- 
pairment would  be  much  less;  but  it  always  would  be  existent,  the- 
oretically, and  often,  practically.  Judge  Severens'  comments  in  Bren- 
nan  v.  Dowagiac,  supra,  162  Fed.  at  page  478,  89  C.  C.  A.  at  page  398, 
are  here  pertinent : 

"A  patentee  may  withhold  the  exploiting  of  his  patent  in  a  particular  ter- 
ritory, or  he  may  not  be  able  at  the  time  to  extend  his  business  therein.  But 
this  gives  no  right  to  an  infringer  to  invade  the  territory  and  anticipate  the 
sales  which  the  patentee  might  make  when  he  should  desire  and  be  able  to 
carry  bis  invention  there  for  a  profit  which  is  legitimately  his  own.  ♦  ♦  ♦ 
The  fact  that  the  owner  of  a  patent  does  not  exercise  his  right,  or  cannot  at 
the  time  do  so  to  the  fuU,  gives  no  Ucense  to  another,  and  the  latter  is  liable 
for  infringement,  to  the  same  extent  as  if  the  owner  were  exercising  his  right 
to  the  utmost  The  owner  has  the  same  right  as  he  has  to  any  other  property, 
which  he  may  put  to  use  or  not  as  he  chooses ;   and  in  such  case  the  rule  al- 
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ways  is  Uiat,  if  a  stranger  without  right  seizes  and  uses  it,  he  is  bound  to  pay 
for  such  use,  and  it  Is  no  answer  for  him  to  say  that  the  owner  was  doing 
nothing  with  it.  If  it  be  true,  as  has  often  been  declared,  that  the  ex<dusiye 
right  of  a  patentee  is  property,  for  the  protection  of  wliich  the  public  faith  is 
pledj?ed,  it  should  have  the  same  immunity  from  invasion,  and  its  violation 
should  be  attended  with  the  same  consequences  as  in  the  case  of  other  species 
of  property." 

In  view  of  the  facts  before  the  court  in  Coupe  v.  Royer,  and  the  form 
in  which  the  pronouncement  on  the  question  was  made,  we  cannot  be- 
lieve that  the  case  should  be  taken  as  intended  to  overrule,  without  nam- 
ing it,  a  decision  so  important  and  so  generally  followed  as  Suffolk  v. 
Hayden.  In  this  conclusion,  we  do  not  stand  alone.  The  question 
arose  almost  immediately  and  was  presented  to  Circuit  Judge  (now  Mr. 
Justice)  McKenna.  He  considered  it  exhaustively  in  Cassidy  v.  Hunt 
(C.  C.)  75  Fed.  1012,  and  reached  the  conclusion  that  Suffolk  v.  Hay- 
den is  not  overruled,  and  that  a  reasonable  royalty  remains  as  a  measure 
of  damages,  to  be  applied  in  suitable  cases.  Judge  McKenna's  opinion 
and  his  review  of  the  cases  bearing  on  the  point  should  be  read  at 
length  ;  extracts  from  it  will  be  insufficient. 

In  McCune  v.  B.  &  O.  R.  Co.,  supra,  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  considered  the  same  question  and  reached  the  same 
conclusion,  although  without  reference  to  Cassidy  v.  Hunt.  Judge  Buf- 
fington's  opinion  is  clear  and  persuasive. 

On  the  other  hand,  opinions  of  the  Circuit  Courts  of  Appeals  in  the 
First,  Second,  Fifth,  Eighth,  and  Ninth  Circuits  indicate  that  the  au- 
thority of  Suffolk  V.  Hayden  is  weakened  or  gone.  It  is  notewortliy 
that  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in  Seattle  v. 
McNamara,  81  Fed.  863,  26  C.  C.  A.  652,  in  an  opinion  rendered  very 
soon  after  Cassidy  v.  Hunt,  reached  the  contrary  result,  and  did  so 
without  reference  to  Judge  McKenna's  opinion  and  without  any  of  the 
analysis  and  consideration  of  the  other  cases  by  which  his  conclusion  is 
strengthened.  Whether  the  overruling  effect  of  Coupe  v.  Royer  will 
extend  to  a  case  where  plaintiff  had  established  a  market  is  left  unde- 
termined. In  City  of  Boston  v.  Allen,  91  Fed.  248, 249,  33  C.  C.  A.  485, 
486,  the  Circuit  Court  of  Appeals  for  the  First  Circuit,  speaking  by 
Judge  Putnam,  concludes  that  Coupe  v.  Royer,  substantially  overrules 
Suffolk  V.  Hayden.  It  is  to  be  noted,  however,  in  the  Allen  Case,  that 
there  was  no  evidence  whatever  bearing  on  the  question  of  damages, 
except  as  to  the  amount  of  the  travel  over  the  ferry  and  "what  related 
to  the  nature  of  the  device"  (which  was  a  gangway  for  ferryboats).  It 
may  well  be  that  such  a  case  was  precisely  like  Coupe  v.  Royer,  and 
that  there  would  still  be,  in  many  cases,  ample  room  for  a  finding  of 
reasonable  royalty  based  upon  testimony  supporting  such  a  conclusion. 
In  Tompkins  v.  International  Paper  Co.,  183  Fed.  773,  106  C.  C.  A.  529, 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit  takes  a  narrower 
view  of  Suffolk  v.  Hayden  than  was  indicated  by  Judge  Buffington,  but 
still  leaves  room  for  the  recovery  of  substantial  damages  where  plain- 
tiff was  selling  against  defendant's  competition.  In  Houston  Co.  v. 
Stern,  74  Fed.  636,  20  C.  C.  A.  568,  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  expressly  held  that  certain  proffered  evidence  as  to 
the  reasonable  value  of  the  right  to  use  the  invention  was  properly  ex- 
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eluded.  This  vas  held  to  be  a  matter  of  opinion ;  but  the  holding  was 
without  discussion  and  without  consideration  of  the  fact  that  the  value 
of  property  is  usually  provable  by  opinion  evidence.  The  court  appar- 
ently considered  Coupe  v.  Royer  as  establishing  the  broad  rule  that,  in 
the  absence  of  a  fixed  license  fee  or  lost  sales,  nominal  damages  only 
can  be  given.  The  limitation  of  Coupe  v.  Royer  to  cases  where  there 
appeared  not  only  neither  of  these  classes  of  damage  but  also  where 
there  was  "no  evidence  of  any  damage  whatever"  is  not  noted.  In 
Brown  v.  Lanyon,  148  Fed.  838,  78  C.  C.  A.  528,  the  only  effort  was  to 
recover  defendant's  profits  as  damages,  or  to  recover  damages  meas- 
ured by  defendant's  profits,  and  plaintiff's  counsel  conceded  that,  unless 
they  could  have  such  a  recovery,  they  could  have  none.  The  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  concluded,  as  it  was  bound  to 
do,  that  Coupe  v.  Royer  was  conclusive  against  this  claim.  Whether 
general  damages  could  be  shown  in  any  other  way  than  by  the  two  fa- 
miliar criteria  was  not  involved  or  decided,  although  the  impression  of 
the  court  evidently  was  that  Coupe  v.  Royer  should  have  a  very  broad 
effect. 

Upon  this  review  of  the  rules  of  damages  and  the  decisions  affecting 
this  particular  question,  we  are  the  better  satisfied  to  adopt  the  conclu- 
sion of  Judge  McKenna  and  Judge  Buffington  and  to  hold  that  a  "rea- 
sonable royalty,"  if  the  proper  foundation  is  laid  and  if  the  primary 
measures  cannot  be  adopted,  may  become  the  applicable  criterion  in  an 
action  at  law.  If  this  is  true,  the  same  result  follows  before  a  master  in 
determining  damages  in  an  action  in  equity.  It  is  settled  in  this  court 
that  the  damages  and  the  profits  contemplated  by  the  statute  are  quite 
distinct  and  separate  (Yesbera  v.  Hardesty  [C.  C.  A.  6]  166  Fed.  120, 
92  C.  C.  A.  46),  and  the  conflicting  decisions  and  the  nice  questions  as 
to  accountability  for  defendant's  profits,  as  such,  have  nothing  to  do 
with  the  question  of  damages.  In  cases  at  law,  the  jury  finds  the  facts ; 
in  equity  cases,  the  master  does  the  same  thing.  The  functions  of  the 
two  in  assessing  damages  are  wholly  analogous.  As  Mr.  Justice  Strong 
said  in  Locomotive  Co.  v.  Penn  Co.  (C.  C.)  2  Fed.  677,  682: 

''There  is  no  conceivable  reason  why  the  damages  sustained  by  a  patentee 
from  the  infringement  of  his  patent  are  not  the  same  whether  he  proceeds  at 
law  or  in  equity." 

The  amount  of  plaintiff's  loss  by  the  infringement,  or,  more  specifi- 
cally and  in  certain  cases,  the  amount  of  a  "reasonable  royalty,"  is  a 
question  of  fact.    It  may  be  determined  by  a  master  just  as  by  a  jury. 

We  have  before  us  only  the  question  of  recovery  of  legal  damages ; 
there  has  been  no  reason  to  consider  the  recovery  of  the  profits  which 
the  defendant  has  made  as  a  trustee.  The  practical  difficulties  attend- 
ing the  patentee  upon  the  two  branches  of  recovery  are  somewhat 
analogous ;  and  it  was  clearly  in  recognition  of  the  unfortunate  situa- 
tion on  the  second  branch  that  the  Supreme  Court,  in  Westinghouse  v. 
Wagner,  225  U.  S.  604,  32  Sup.  Ct.  691,  56  L.  Ed.  1222,  41  L.  R.  A. 
(N.  S.)  653,  made  a  deliberate  effort  to  correct  the  resulting  injustice; 
but  the  remedial  effect  of  this  decision  is  incomplete.  It  gives  no  help 
at  all  in  cases  where  there  are  no  profits;  and  even  in  cases  where 
profits  appear,  its  application  to  dissimilar  facts  must  be  uncertain.    It 
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has  been  thought  that  the  old  rule  as  to  standards  of  comparison  re- 
mains unaffected  (Schmertz  Co.  v.  Western  Co.  [D.  C]  203  Fed.  1006, 
1009) ;  and  that  the  rule  announced  in  the  Westinghouse  Case  does  not 
extend  to  instances  where  the  invention  is  in  a  semi-independent  part 
of  the  structure  (Seeger  v.  American  Co.  [D.  C]  212  Fed.  742,  750;  and 
see  our  own  comments  in  Dunn  v.  Standard,  204  Fed.  617,  619,  123  C. 
C.  A.  Ill,  and  in  Herman  v.  Youngstown  Co.,  216  Fed.  604,  132  C.  C. 
A.  608,  opinion  this  day  filed).  The  books  are  full  of  cases  where  dam- 
ages or  profits  have  been  allowed  upon  reasoning  that  poorly  satisfies 
the  rules  of  proof  as  applied  in  other  controversies,  and  the  cases  pre- 
sent a  constant  and  uncertain  contest  between  the  desire  to  do  what 
seems  to  be  justice  and  the  necessity  of  observing  legal  rules.  If  the 
conclusion  which  we  now  reach  is  eventually  approved  by  the  Supreme 
Court,  it  will  be  because  that  tribunal  thinks  there  has  been  a  general 
misapprehension  regarding  the  effect  of  Coupe  v.  Royer  similar  to  the 
general  current  misconstruction  which  it  found  had  grown  up  regard- 
ing Garretson  v.  Clark  f ;  and  it  may  be  that  the  rule  which  we  are  here 
stating  will  afford  the  means  by  which  the  courts  can,  in  most  instances, 
feel  reasonably  satisfied  that  substantial  justice  is  done  and  also  that 
the  result  is  reached  with  due  regard  to  all  applicable  general  rules  of 
law. 

The  present  case  impresses  us  as  one  which  may  be  suitable  for  the 
application  of  this  rule ;  although  whether  it  is  or  not  we  cannot  now 
decide.  It  is  enough  to  say  we  see  a  fair  probability  that  plaintiff  might 
be  able  to  put  in  proofs  affording  a  sufficient  basis  for  a  reasonably  ac- 
curate estimate  of  the  damages  which  plaintiff's  business  suffered  by 
reason  of  the  infringement,  and  the  case,  upon  the  Frumentum  Com- 
pany's appeal,  is  reversed  and  remanded  for  that  purpose  only,  but 
without  costs.  Upon  the  Lauhoff  appeal,  the  case  is  affirmed,  with 
costs. 

tm  U.  S.  120.  4  Sup.  Ct.  Sll.  St  L.  Bd.  371. 
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(216  Fed.  721) 

NEW  HAMPSHIRE  SAVINGS  BANK  et  aL  v.  VABNEB  et  aL 

In  re  BRON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    August  29,  1914.) 

Nos.  4105.  4121-4125. 

1.  Bankruptcy  (§  446*) — Appellate  Prockkdings — Mode  of  Review. 

An  order  of  a  court  of  bankruptcy  nl  owing  or  denying  a  lien  or  priority 
of  a  lien  asserted  against  property  of  a  bankrupt  (state  as  security  for  a 
debt  of  $500,  or  more,  whether  the  debt  or  only  the  rltjlit  to  a  lien  is 
contested,  is  properly  reviewable  by  apreal  under  BanUr.  Act  July  1, 
1898,  c.  541,  S  25a,  30  Stat.  553  (U.  S.  Comp.  St  1901,  p.  3432). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  915;  Dec. 
Dig.  §  440.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

2.  Mortgages    (§  151*) — ^Priority  of  Liens — Mortgages  and  Mechanics' 

Liens. 

The  owner  of  real  estate  sold  the  same  to  bankrupt  pursuant  to  a 
verbal  agreement  that  the  bankrupt  should  give  a  purchase-money  mort- 
ga^'e  to  the  vendor  which  should  be  subject  to  another  mortgage  ?iiven  at 
the  same  time  for  borrowed  money,  and  that  no  work  should  be  done  on 
the  premises  until  the  transaction  was  <  ompleted  and  the  deed  ai»d  mort- 
gai^'es  filed  for  record.  This  ascreenient  was  carried  out,  and  the  doei 
an<l  mortgages  were  delivered  and  filed  for  record  on  the  same  date  and 
as  parts  of  the  same  transaction.  Held,  that  the  mortgage  liens  attached 
simultaneously  with  the  vesting  of  title  in  the  bankrupt,  and  that  no 
valid  mechanic's  lien  could  attach  to  the  property  through  any  contract 
with  the  bankrupt  prior  to  that  time. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  $$  307,  309-311, 
314-329,  332-336;   Dec  Dig.  S  151.*] 

8.  Mechanics'  Liens  (8  168*) — Time  of  Accrual — Beginning  of  Work. 

Under  Gen.  St.  Kan.  1909,  S  6244,  relating  to  mechanics'  liens,  as  con 
strued  by  the  Supreme  Court  of  the  state,  a  mechanic's  lien  dates  from 
the  commencement  of  the  building  or  improvement,  but  such  commence- 
ment must  be  in  good  faith  and  not  a  mere  pretense  at  commencement  to 
defeat  prior  liens  on  the  property. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  S|  299, 
800;   Dec.  Dig.  $  168.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

In  the  matter  of  Charles  Bron,  bankrupt.  Appeals  by  the  New 
Hampshire  Savings  Bank  and  P.  J.  Conklin,  from  orders  denying  pri- 
ority to  mortgages  held  by  them  over  mechanics'  liens  in  favor  of  G. 
F.  Varner  and  W.  R.  Marshall,  doing  business  as  the  Wichita  Lumber 
Company,  J.  C.  Titus  and  J.  H.  Higley,  partners  as  the  Titus-Higley 
Lumber  (Company,  A.  S.  Orr,  doing  business  as  the  North  End  Hard- 
ware Company,  the  Haines  Tile  &  Mantle  Company,  the  Jackson-Walk- 
er Coal  &  Material  Company,  and  the  Home  Builders'  Association. 
Reversed. 

The  appellants  the  New  Hampshire  Savings  Bank,  a  New  Hampshire  Cor- 
poration, as  assignee  of  E.  D.  Kimball,  and  P.  J.  Conklin  made  proof  before 
the  proper  referee  in  bankruptcy  of  separate  debts  against  the  bankrupt  es- 
tate of  Charles  Bron,  a  bankrupt,  in  the  sum  of  $8,312.50  and  $5,218,  re- 

*For  other  cases  see  same  topic  A  S  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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spectively,  and  in  the  proofs  alleged  that  their  respective  debts  were  secured 
by  mortgages  upon  certain  real  estate  of  the  bankrupt  situated  in  the  city  of 
Wichita,  Kan.,  known  as  the  Waco  Avenue  property  in  that  city,  and  each 
asked  that  his  debt  be  allowed  In  the  sum  claimed  and  as  secure<i  by  his 
mortgage,  and  that  mortgage  adjudged  the  first  or  prior  lien  in  the  order 
thereof  upon  said  real  estate  as  security  for  said  debts.  The  several  appellees 
appeared  before  the  referee  and  objected  to  the  allowance  of  the  appellants' 
mortgages  as  prior  liens  upon  said  property  to  secure  such  debts  as  against 
them,  and  alleged  that  they  severally  held  mechanics*  liens  upon  said  prop- 
erty each  of  which  under  the  statute  of  Kansas  was  prior  to  the  liens  of  the 
appellants'  mortgages,  and  asked  that  their  respective  mechanics*  liens  be  ad- 
judged liens  upon  the  property  prior  to  the  liens  of  the  mortgages;  and  the 
trustee  in  bankruptcy  in  behalf  of  the  general  creditors  objected  to  the  allow- 
ance of  any  liens  upon  the  property.  The  referee  heard  the  claims  of  the  re- 
spective parties  upon  testimony  in  which  there  is  sharp  dispute  as  to  the 
date  of  the  execution  of  the  deed  of  the  property  to  the  bankrupt,  and  of  the 
execution  and  delivery  of  the  appellants*  mortgages,  and  the  commencement 
of  the  improvement  of  the  property,  from  which  the  several  mechanics'  liens 
date,  and  adjudged  the  liens  of  the  appellants*  mortgages  to  be  valid  and 
prior  to  the  several  mechanics*  liens  of  the  appellees ;  directed  the  property  to 
be  sold  and  the  proceeds  applied  to  the  payment,  first,  of  the  mortgage  lien 
of  the  New  Hampshire  Savings  Bank,  second,  to  the  mortgage  lien  of  P.  J. 
Conklin,  and  the  remainder,  if  any,  to  the  mechanics*  liens  of  the  sever«il  ap- 
pelloes  without  priority  as  between  them.  Upon  separate  petitions  of  the  ap- 
pellees for  review  of  such  order,  the  district  (ourt  reversed  the  order  of  the 
referee  and  decreed  the  several  mechanics'  liens  to  be  prior  in  equity  to  th<^ 
mechanics*  liens  of  the  appellants,  and  directed  that  the  proceeds  arising  from 
the  sale  of  the  property  be  applied,  first,  to  the  payment  of  those  liens  with- 
out priority  as  between  them,  and  the  remainder,  if  any,  to  the  payment,  first, 
of  the  mortgage  lien  of  the  New  Hampshire  Savings  Bank,  and,  second,  to 
the  mortgage  lien  of  P.  J.  Conklin  (in  accordance  with  the  provisions  of  the 
Conklin  mortgage),  and  that  the  appellants  pay  the  costs  of  the  proceedings. 
From  this  decree  the  appellants  separately  prosecute  these  appeals.  The  par- 
ties have  stii)ulated  in  writing  that  the  several  appeals  shall  be  submitted 
upon  the  same  record  and  as  one  cause;  that  the  amounts  of  the  mortgages 
and  mechanics'  liens  shall  be  as  found  by  the  referee;  and  that  only  the 
question  of  their  priority  shall  be  submitted  to  this  court  for  determination. 

Kos  Harris  and  Charles  G.  Yankey,  both  of  Wichita,  Kan.  (V.  Har- 
ris, R.  L.  Hoknes,  and  Winn  Holmes,  all  of  Wichita,  Kan.,  on  the 
briefs),  for  appellants. 

J.  A.  Brubacher  and  Chester  I.  Long,  both  of  Wichita,  Kan.  (A.  V. 
Roberts,  Paul  Brown,  and  George  Gardner,  all  of  Wichita,  Kan.,  on 
the  briefs),  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

REED,  District  Judge  (after  stating  the  facts  as  above).  [1]  The 
appellants  are  confronted  at  the  threshold  of  the  proceeding  with  mo- 
tions to  dismiss  their  respective  appeals  upon  the  ground  that  their 
remedy,  if  any  they  have,  is  by  petition  to  revise  in  matter  of  law  un- 
der section  24b  of  the  Bankruptcy  Act  and  not  by  appeal  under  section 
25a.  The  determination  of  this  question  is  ruled  by  the  decision  of  this 
court  in  Coder  v.  Arts,  152  Fed.  943,  82  C.  C.  A.  91,  15  L.  R.  A.  (N. 
S.)  372,  affirmed  by  the  Supreme  Court  in  213  U.  S.  223,  29  Sup.  Ct. 
436,  53  L.  Ed.  772,  16  Ann.  Cas.  1008;  Matter  of  Loving,  224  U.  S. 
183,  12  Sup.  Ct.  446,  56  L.  Ed.  725 ;  In  re  Hartzell,  209  Fed.  775,  126 
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C.  C.  A.  499  (this  circuit).  And  see  In  re  Streator  Metal  Stamping  Co., 
205  Fed.  280,  123  C.  C.  A.  444. 

In  Coder  v.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16 
Ann.  Cas.  1008,  above,  it  was  insisted  by  the  trustee,  as  it  is  by  the  ap- 
pellees here,  that  inasmuch  as  no  objection  was  made  to  the  amount 
found  due  upon  the  notes  by  the  District  Court,  and  it  was  only  sought 
by  the  appeal  to  further  contest  the  right  to  the  security  asserted  by 
the  mortgagee  Arts,  that  his  remedy  was  under  section  24b,  by  petition 
to  revise  in  matter  of  law  and  not  by  appeal ;  but  it  was  held  that  the 
character  of  the  proceedings  must  be  determined  by  the  nature  of  the 
claim  set  up  against  the  bankrupt  estate,  and  that  appeal  was  the  proper 
remedy  to  question  the  validity  of  a  lien  asserted  as  security  for  a  debt 
of  more  than  $500. 

In  Re  Hartzell,  209  Fed.  775,  126  C.  C.  A.  499,  there  was  asserted  in 
effect,  by  way  of  intervention  in  the  bankruptcy  proceedings,  a  lien 
alone  upon  the  property  of  the  bankrupt,  and  it  was  held  that  an  appeal 
in  such  case  was  also  an  appropriate  remedy  to  review  the  decision  of 
the  court  of  bankruptcy  denying  such  lien. 

In  the  Matter  of  Loving,  224  U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed. 
725,  a  bank  made  proof  of  its  debt  against  a  bankrupt  estate  before  the 
proper  referee  in  bankruptcy,  and  in  its  proof  asserted  a  lien  under  a 
statute  of  Kentucky  upon  certain  property  of  the  bankrupt  estate,  and 
asked  that  its  debt  be  allowed  as  a  claim  secured  by  such  lien.  The 
claim  was  allowed  by  the  referee  as  a  lien  against  the  estate  of  the  bank- 
rupt over  the  objection  of  Loving  the  trustee  in  bankruptcy,  who  peti- 
tioned the  Court  of  Appeals  to  revise  in  matter  of  law  the  order  of  the 
referee  establishing  the  lien  only.  The  Supreme  Court  held  that  the 
fact  that  after  the  adjudication  of  the  claim  the  trustee  made  no  fur- 
ther objection  to  its  allowance,  and  contested  only  the  validity  of  the 
lien,  did  not  change  the  appellate  character  of  the  proceedings,  and  that 
appeal  was  the  appropriate  remedy. 

The  establishing  of  liens  upon  real  or  personal  property  as  security 
for  a  debt  and  determining  the  priority  thereof  are  well  recognized 
grounds  of  equity  jurisdiction;  and  whether  the  assertion  of  a  lien  in 
bankruptcy  proceedings  be  in  connection  with  a  claim  for  a  debt  which 
it  is  alleged  it  secures,  or  a  lien  only  upon  the  property,  an  appropriate 
remedy  for  the  review  of  the  decisions  of  courts  of  bankruptcy,  which 
proceed  upon  equitable  principles,  is  appeal  under  sections  24a  and  25a 
of  the  Bankruptcy  Act. 

The  motion  to  dismiss  the  appeals  upon  the  ground  that  they  are  not 
the  proper  remedy  must  therefore  be  denied. 

The  appellees  in  Nos.  4121,  4122,  and  4125  separately  move  to  dis- 
miss the  appeals  upon  the  further  ground  that  the  mechanics'  lien  in 
each  of  those  cases  is  less  than  $500  (as  they  in  fact  are),  and  that  the 
appeals  should  be  dismissed  for  that  reason.  But  it  is  the  decree  ad- 
judging the  appellants*  liens  to  be  inferior  to  those  of  the  several  apK 
pellees  that  is  sought  to  be  reviewed,  and  it  is  the  amount  of  the  appel- 
lants' liens  respectively  that  determines  their  right  to  appeal,  and  not 
the  amount  of  the  several  liens  of  the  appellees.  These  motions  to  dis- 
miss the  appeals  must  also  be  denied. 
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[2]   Section  6244  of  the  General  Statutes  of  Kansas  (1909)  provides: 

"Any  person  who  shall  under  contract  with  the  owner  of  any  tract  or  piece 
of  land,  or  with  a  trustee,  agent,  husband  or  wife  of  such  owner,  perform  la- 
bor or  furnish  material  for  the  erection,  alteration  or  repair  of  any  building, 
improvement  or  structure  thereon ;  or  who  shall  furnish  material  or  perform 
labor  in  putting  up  of  any  fixtures  or  machinery  in,  or  attachment  to,  any 
such  building,  structure,  or  improvement;  ♦  •  ♦  shall  have  a  lien  upon 
the  whole  of  said  piece  or  tract  of  land,  the  building  and  appurtenances,  in 
the  manner  herein  provided,  for  the  amount  due  to  him  for  such  labor,  ma- 
terial, fixtures,  or  machinery.  Such  liens  shall  be  preferred  to  all  other  liens 
or  incumbrances  which  may  attach  to  or  upon  said  land,  buildings,  or  im- 
provements, or  either  of  them,  subsequent  to  the  commencement  of  such  build- 
ing   ♦    ♦    ♦    or  improvements." 

It  is  held  by  the  Supreme  Court  of  Kansas  that  this  statute  gives  to 
the  materialman  or  laborer,  for  material  furnished  or  labor  done  in 
constructing  buildings  or  improvements  upon  the  land  of  another,  a 
lien  for  such  material  and  labor  prior  to  all  liens  or  incumbrances  upon 
the  property  that  may  attach  subsequent  to  the  commencement  of  the 
work  upon  the  building  or  improvement,  or  the  furnishing  of  fixtures, 
machinery,  or  repairs  where  the  lien  is  claimed  for  fixtures,  machinery, 
or  repairs.  Kansas  Mortgage  Co.  v.  Weyerhaeuser,  48  Kan.  335,  29 
Pac.  153 ;  Nixon  v.  Cydon  Lodge,  56  Kan.  298,  43  Pac.  236,  and  cases 
cited.  Whether  or  not  any  of  the  several  mechanics'  liens  in  question 
are  for  fixtures  or  machinery  furnished  for  this  building  does  not  defi- 
nitely appear.  As  the  building  was  an  entirely  new  structure,  it  may  be 
assumed  that  the  liens  are  all  for  material  used  in  its  construction. 
Three  questions  then  arise:  (1)  When  did  the  bankrupt  acquire  title 
to  this  property;  (2)  when  did  the  appellants'  mortgage  liens  attach 
thereto ;  and  (3)  when  was  the  work  of  constructing  the  building  actu- 
ally commenced?  From  the  testimony  taken  by  the  referee  and  cer- 
tified by  him  to  the  District  Court  upon  the  petitions  for  review,  it  ap- 
pears without  dispute:  That  on  and  prior  to  January  1,  1911,  Mrs. 
Conklin;  wife  of  the  appellant  Conklin,  was  the  owner  of  the  property 
and  occupied  it  with  him  as  a  part  of  their  homestead.  That  the  bank- 
rupt had  some  negotiation  with  the  appellant  Conklin  for  its  purchase 
shortly  prior  to  that  date  which  was  consummated  by  a  deed  from  Mrs. 
Conklin  and  her  husband  to  the  bankrupt  delivered  January  4,  1911, 
but  bearing  date  December  31,  1910.  During  these  negotiations  it  was 
especially  agreed  verbally  that  the  bankrupt  was  to  execute  a  purchase- 
money  mortgage  to  the  appellant  Conklin  for  $4,500,  and  one  to  a  Mr. 
Kimball  for  $7,500  (the  New  Hampshire  Savings  Bank  mortgage), 
which  was  for  borrowed  money  presumably  to  enable  the  bankrupt  in 
part  at  least  to  improve  the  property.  That  these  mortgages  should  be 
executed  and  delivered  concurrently  with  the  execution  and  delivery  of 
the  deed  to  the  bankrupt,  and  be  the  first  or  prior  liens  upon  the  prop- 
erty ;  the  Kimball  mortgage  to  be  prior  to  that  of  Conklin.  That  the 
mortgages  were  so  executed  by  the  bankrupt  and  wife  and  delivered 
when  the  deed  to  the  bankrupt  was  delivered,  as  one  transaction,  and 
all  were  filed  for  record  in  the  office  of  the  proper  register  of  deeds, 
January  4,  1911,  about  noon  of  that  day;  the  Kimball  mortrage  being 
marked  filed  a  few  minutes  prior  to  the  Conklin  mortgage.  There  was 
no  agreement  or  understanding  that  the  bankrupt  should  have  posses- 
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sion  or  the  right  of  possession  of  the  property  before  the  deed  and 
mortgages  were  executed  and  delivered;  in  fact,  the  agreement  was 
that  there  should  be  no  work  done  upon  tiie  premises  until  the  transac- 
tion was  completed  and  the  deed  and  mortgages  filed  for  record.  It  is 
the  contention  of  the  appellees  that  the  deed  to  Bron  was  delivered  on 
January  3d ;  but  the  great  weight  of  the  testimony  convinces  that  the 
deed  was  not  completed  by  the  acknowledgment  of  Mrs.  Conklin  until 
the  morning  of  January  4th ;  and  that  it  was  not  delivered  until  that 
morning  there  is  no  doubt  under  the  testimony.  Under  these  facts, 
neither  the  title  to  the  property  nor  the  right  of  possession  vested  in  the 
bankrupt  until  January  4,  1911,  and  no  valid  mechanics'  lien  could  at- 
tach to  the  property  under  any  contract  with  the  bankrupt  prior  to  that 
time;  and  the  appellants'  mortgage  liens  attached  simultaneous  with 
the  vesting  of  the  title  in  the  bankrupt,  and  were  therefore  the  prior 
liens  upon  the  property.  Huff  v.  Jolly,  41  Kan.  537,  21  Pac.  646 ;  Chi- 
cago Lumber  Co.  v.  Schweiter,  45  Kan.  207,  25  Pac.  592;  Getto  v. 
Friend,  46  Kan.  24,  26  Pac.  473 ;  Missouri  Valley  Limiber  Co.  v.  Reid, 
4  Kan.  App.  4,  45  Pac.  722.  See,  also,  Hayes  v.  Fessenden,  106  Mass. 
230;  Conrad  v.  Starr,  50  Iowa,  470,  479,  482;  Wagar  v.  Briscoe,  38 
Mich.  587,  592,  593. 

In  Chicago  Lumber  Co.  v.  Schweiter,  45  Kan.  207,  25  Pac.  592, 
above,  the  Supreme  Court  of  Kansas  said : 

•To  create  a  valid  lien  for  material  or  labor,  It  is  necessary  that  the  per- 
son for  whom  they  are  furnished  shoi^ld  be  an  owner  within  the  meaning  of 
the  statute,  and  have  a  right  at  the  time  the  contract  for  the  same  is  made 
to  create  a  lien.  The  only  claim  which  Jones  had  upon  the  land  was  de- 
rived from  his  contract  with  the  owner,  and  any  one  who  relies  on  the  con- 
tract to  establish  ownership  in  Jones  must  be  governed  by  the  limitations 
and  conditions  therein  contained.  When  the  lumber  and  material  was  pur- 
chased and  furnished,  Jones  did  not  have  the  legal  title,  and  by  the  terms  of 
the  contract  which  he  made  he  did  not  have  the  equitable  title,  and  he  could 
create  a  lien  on  no  greater  interest  than  he  held.  *In  general,  it  must  be  said 
that  only  the  interest  of  the  contracting  party  can  be  subjected  to  the  lien; 
and,  if  he  has  no  interest,  there  is  nothing  to  which  the  lien  can  attach.' 
2  Jones,  Liens,  §  1245 ;  Wagar  v.  Briscoe,  .38  Mich.  587 ;  Hayes  v.  Fessenden, 
106  Mass.  230.  If  the  lumber  company  had  examined  the  public  records  when 
the  material  was  sold  and  delivered,  it  would  have  ascertained  that  the  le- 
gal title  was  in  Schweiter;  and  if  they  had  pursued  the  inquiry,  as  they 
should  have  done,  they  would  have  learned  of  the  contract  between  Jones 
and  Schweiter,  with  all  of  its  conditions  and  limitations." 

[3]  The  appellees  contend  that  the  work  of  excavating  for  the  cel- 
lar of  a  building  to  be  erected  upon  the  premises  was  begun  early  in  the 
morning  of  January  3,  1911,  and  continued  during  January  4th  and 
for  some  days  thereafter,  and  that  such  beginning  was,  under  the  Kan- 
sas decisions,  the  commencement  of  work  upon  the  building.  If  that 
is  true,  then  a  contract  for  such  excavation  was  made  before  the  bank- 
rupt acquired  any  title  to  or  right  of  possession  of  the  property,  and 
was  not  with  the  owner  thereof ;  and  liens  arising  upon  work  done  un- 
der such  contract  would  attach  only  to  the  interest  the  bankrupt  then 
had  in  the  property  and  would  not  take  precedence  over  the  appellants' 
mortgages,  which  vested  simultaneously  with  the  vesting  of  the  title  in 
the  bankrupt.  The  appellees*  contention  as  to  the  commencement  of 
this  excavation  rests  upon  the  testimony  of  Charles  Bron,  Jr.,  son  of 
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the  bankrupt,  who  testified  that  between  Christmas,  1910,  and  January 
1,  1911,  he  arranged  with  a  Mr.  Underwood  and  a  Mr.  Jones  to  clear 
the  premises  and  do  the  work  of  excavating  for  the  cellar  of  the  build- 
ing known  as  the  Waco  flats  that  his  father  was  to  erect  upon  the  prem- 
ises in  question ;  that  in  the  afternoon  or  evening  of  January  2d  (which 
was  Monday)  he  saw  Mr.  Underwood  and  told  him  he  wanted  to  com- 
mence the  work  of  excavating  the  next  morning,  and  for  him  to  be 
there  early  and  he  would  meet  him  on  the  premises ;  that  Mr.  Under- 
wood came  shortly  after  8  o'clock  the  morning  of  January  3d  ;  that  he 
(Bron,  Jr.)  then  staked  out  lines  for  the  cellar  and  Underwood  took 
away  two  loads  of  dirt ;  that  the  weather  was  so  cold  and  the  ground 
frozen  so  hard  that  they  had  to  quit  work  and  did  nothing  more  that 
day ;  that  the  next  morning,  January  4th,  Mr.  Jones  came  and  they  con- 
tinued the  excavation  during  that  day  and  subsequent  days  until  it  was 
completed.  As  a  reason  for  commencing  this  work  on  January  3d,  he 
said  that  it  was  a  practice  he  had  adopted  some  two  or  three  years  be- 
fore of  having  work  commenced  on  the  construction  of  buildings  be- 
fore mortgage  liens  were  filed  thereon ;  that  his  father  was  engaged  in 
building  upon  unimproved  property,  and  was  unable  to  obtain  limiber 
or  building  materials  on  credit  unless  work  was  commenced  for  a  build- 
ing before  mortgage  liens  were  filed  thereon. 

Mr.  Underwood  testified  that  he  was  told  by  Mr.  Bron,  Jr.,  the  after- 
noon of  January  2d,  that  he  wanted  him  to  commence  the  work  of  ex- 
cavating for  the  cellar  early  the  next  morning ;  that  he  went  there  short- 
ly after  8  o'clock  and  found  Mr.  Bron,  Jr.,  upon  the  premises  who 
staked  out  lines  for  the  cellar;  that  the  weather  was  so  cold  and  the 
ground  frozen  so  hard  that  they  could  do  but  little  work ;  that  he  suc- 
ceeded in  getting  one  small  load  with  a  pick  and  shovel  and  part  of  an- 
other along  one  side  of  the  cellar  line  and  hauled  them  away  and  quit 
work ;  that  the  next  day  was  also  cold,  but  not  as  cold  as  the  day  be- 
fore, and  they  continued  the  woric.  Mr.  Jones  testified  that  he  went 
there  on  January  4th  and  worked  with  Underwood  in  excavating  for 
the  cellar ;  that  he  was  sick  the  next  day  but  sent  his  boy  in  his  stead. 
Mr.  and  Mrs.  Conklin,  who  lived  upon  the  premises  and  in  full  view 
of  where  the  excavating  is  alleged  to  have  been  done,  testified  positively 
that  no  work  was  done  in  excavating  for  the  cellar  on  January  3d  or 
4th ;  that  January  3d  was  so  cold  that  Mrs.  Conklin  could  not  go  out 
to  complete  the  execution  of  the  deed  of  the  property  to  the  bankrupt. 
Others  living  near  the  property  testified  that  they  saw  no  evidence  of 
work  done  upon  the  premises  on  January  3d  or  4th,  nor  was  any  done 
until  some  days  after  January  4th. 

In  certifying  the  evidence  to  the  judge  upon  the  petition  for  review, 
the  referee  says : 

"At  an  early  hour  of  January  8,  1911,  Bron  entered  upon  the  premises  with 
laborers  and  did  an  hour  or  two's  work  toward  excavating  for  the  founda- 
tion of  a  building  which  was  to  be  erected  on  the  premises.  Soon  after  this 
various  parties  furnished  labor  and  material  In  and  about  the  erection  of  Im- 
provements, for  which  they  filed  mechanics'  liens,  presented  herein  as  secured 
claims ;  that  In  the  course  of  the  proceedings  In  said  case  the  following  ques- 
tions arose:  Which  of  the  respective  claimants  was  entitled  to  the  first,  sec- 
ond, and  third  lien  on  the  funds?  And  It  was  determined  that  the  lien  create<j 
by  the  mortgage  from  Bron  to  Kimball  and  assigned  to  the  New  Hampshire 
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Savings  Bank  vested  Immediately  upon  Its  execution,  delivery,  and  record, 
and  was  a  first  lien  on  the  premises ;  and  the  mortgage  to  Conklln,  by  agree- 
ment between  the  parties,  created  a  lien  upon  its  execution,  delivery,  and  rec- 
ord and  was  a  second  lien  on  the  premises;  and  the  creditors  having  me- 
chanics' liens,  which  were  coequal,  were  entitled  to  a  third  lien  without  pref- 
erence to  any  one  of  them,  their  liens  not  having  precedence  over  the  mort- 
gages, the  actual  beginning  of  the  building  not  having  commenced  until  after 
the  3d  day  of  January,  1911,  the  work  done  by  the  bankrupt  on  that  day  be- 
ing fraudulently  done  by  the  bankrupt  for  the  purpose  of  giving  preference 
over  the  mortgages  to  mechanics'  liens  to  be  thereafter  created  and  estab- 
lished.   •    •    •»• 

It  is  true  that  under  the  Kansas  statute,  as  construed  by  the  Supreme 
Court  of  that  state,  mechanics*  liens  date  from  the  commencement  of 
the  building  or  improvement.  Thomas  v.  Mowers,  27  Kan.  265 ;  Chi- 
cago Lumber  Co.  v.  Schweiter ;  Getto  v.  Friend,  above,  and  Kansas 
Mortgage  Co.  v.  Weyerhaeuser,  48  Kan.  335,  29  Pac.  153.  This,  of 
course,  means  a  commencement  of  the  building  in  good  faith  and  not 
a  mere  pretense  at  commencement  to  defeat  prior  liens  upon  the  prop- 
erty. 

In  Kansas  Mortgage  Co.  v.  Weyerhaeuser,  above,  the  question  of 
what  constitutes  "the  commencement  of  a  building"  is  considered,  and 
after  quoting  from  a  number  of  cases  the  court  says : 

'*The  commencement  of  a  building  in  law  takes  place  with  the  digging  and 
walling  of  the  cellar.  ♦  ♦  ♦  It  is  some  work  or  labor  on  the  ground,  such 
as  beginning  to  dig  the  foundation,  which  every  one  can  readily  see  and  recog- 
nize as  the  commencement  of  a  building.  In  the  cases  of  Kelly  v.  Rosenstock, 
and  Kugler  v.  Rosenstock,  45  Md.  389,  it  was  held  that  where  a  lessee,  before 
he  had  acquired  an  interest  in  the  property,  and  before  a  survey  had  been 
made,  went  with  his  foreman  and  a  laborer,  and  drove  stakes  to  indicate  the 
line  of  the  foundations,  and  at  one  comer  dug  or  scraped  away  the  dirt  down 
to  a  level,  the  whole  work  occupying  but  a  part  of  a  day,  that  this  could  not 
be  considered  as  the  commencement  of  the  building.  In  the  case  of  Savings 
Bank  v.  Fellowes,  42  Conn.  36,  it  is  held  that  bringing  a  considerable  amount 
of  lumber  upon  the  premises  and  beginning  to  build  a  fence  around  the  lot 
does  not  create  a  lien  prior  to  a  mortgage  executed  after  the  delivery  of  the 
lumber  or  the  commencement  of  the  fence;  the  work  on  the  house  not  com- 
mencing until  after  the  execution  of  the  mortgage.  •  •  •  These  citations 
(including  Conrad  v.  Starr,  50  Iowa,  479,  and  others)  are  enough  to  show  the 
drift  of  judicial  opinion  upon  this  question.  As  the  avowed  object  and  main 
purpose  is  to  create  an  impression  on  the  mind  of  any  person  who  seeks  to 
purchase  or  acquire  an  interest  or  lien  in  the  land,  the  acts  indicating  that  a 
building  thereon  is  being  commenced  ought  to  consist  of  work  of  such  char- 
acter that  a  person  of  ordinary  observation  could  determine  that  a  building 
was  in  process  of  construction." 

From  this  decision  and  the  cases  therein  cited  it  seems  clear  that  the 
work  done  by  the  bankrupt's  son  and  Underwood  on  the  premises  on 
the  morning  of  January  3d,  conceding  for  the  moment  that  such  work 
was  done  that  morning  or  the  morning  of  January  4th,  was  not  such 
work  as  amounted  to  the  commencement  of  the  building  within  the 
meaning  of  the  Kansas  statute ;  and  when  it  is  considered  that  it  was 
done,  as  stated  by  the  bankrupt's  son,  to  defeat  the  liens  of  the  prior 
mortgages,  it  is  entirely  clear  that  what  was  done  was  but  a  mere  pre- 
tense at  the  commencement  of  a  building,  done  to  defeat  bona  fide 
prior  liens  upon  the  property. 


Digitized  by 


Google 


638  132  C.  C.  A.  REPORTS 

The  work  of  Underwood  and  Jones  in  excavating  for  the  cellar, 
whatever  was  done,  was  paid  for  by  the  bankrupt  when  done,  and  no 
lien  was  filed  therefor.  When  the  material  of  the  several  appellees  was 
contracted  for  or  furnished  for  the  building  is  not  shown  by  tiie  record 
other  than  the  referee  states  in  his  certificate  that  it  was  some  time  after 
January  4,  1911.  There  can  be  no  doubt  under  the  testimony  that  if 
they  had  then  examined  the  record  title  to  this  property,  as  it  was  their 
duty  to  do,  if  they  relied  upon  a  lien  thereon  as  security  for  the  material 
(Chicago  Lumber  Co.  v.  Schweiter,  45  Kan.  207,  25  Pac.  592,  above), 
they  would  have  discovered  that  appellants'  mortgages  were  executed 
and  filed  for  record  at  the  same  time  the  deed  to  the  bankrupt  was  ex- 
ecuted and  as  a  part  of  one  transaction  and  were  prior  liens  upon  the 
property. 

It  is  also  claimed  that  Underwood  cleaned  the  premises  of  some 
shrubbery  and  a  few  trees  during  the  holidays ;  but  such  work  if  done 
is  no  indication  of  the  beginning  of  a  building.  Kansas  Mortgage  Co. 
V.  Weyerhaeuser,  above. 

The  appellees  cite  and  rely  upon  Smith  Lumber  Co.  v.  Arnold,  88 
Kan.  465,  129  Pac.  178,  and  cases  cited.  In  these  cases  the  builder  was 
either  in  actual  possession  of  the  property  under  an  agreement  for  such 
possession,  or  the  owner  knew  of  such  possession  and  that  a  building 
was  being  erected  and  made  no  objection  thereto.  In  Chicago  Lumber 
Co.  v.  Fretz,  51  Kan.  134,  32  Pac.  908,  one  of  the  cases  cited  in  behalf 
of  the  appellees,  the  mortgagee  and  mechanic's  lienholder  both  claimed 
under  Fretz,  who  was  in  actual  possession  of  the  property  when  the 
mortgage  and  mechanic's  lien  attached.  In  this  case  there  was  no  such 
agreement,  nor  was  Bron  in  actual  possession  of  the  property,  and  nei- 
ther appellant  knew  that  any  work  was  done  upon  the  premises  pre- 
paratory to  a  building  prior  to  the  delivery  of  the  deed  and  mortgage 
and  the  filing  of  the  same  for  record,  and  no  facts  are  shown  which 
estop  either  of  the  appellants  from  enforcing  his  mortgage  lien  upon 
the  property  as  against  the  several  appellees. 

The  District  Court  erred  in  adjudging  the  mechanics'  liens  to  be 
prior  to  the  appellants'  mortgages,  and  its  decree  is  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  allow  each  of  the  ap- 
pellants' mortgages  as  prior  liens  upon  the  property  in  the  order  there- 
of, and  superior  to  the  mechanics'  liens  of  the  several  appellees.  It  is 
ordered  accordingly. 
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(216  Fed.  729) 

CONNEK  V.  CRAIG  et  aL 

(OlrcQlt  Conrt  of  Appeals,  Fourth  Circuit    July  27,  1914.    On  Petition  for 
Rehearing,  Septemher  8,  1914.) 

No.  1229. 

1.  Tenancy  in  Common   (|  35*) — Mutual  Duties  and  Obligations  of  Co- 

tenants — Sale  of  Property — Suppbession  of  Facts  by  Cotenant. 

Complainant  and  defendant  C.  were  owners  In  common  of  a  tract  of 
timber  land  in  West  Virginia  where  C.  resided,  complainant  being  a  non- 
resident. For  many  years  C.  had  looked  after  the  land  for  himself  and 
as  confidential  agent  of  complainant  A  firm  of  which  C.'s  son  was  a 
member  wrote  complainant  making  an  offer  of  about  $20  an  acre  for  the 
timber  on  his  half  of  the  land.  This  offer  complainant  communicated  to 
C.,  asking  his  advice,  and  C.  in  answer  stated  that  he  thought  the  price 
too  low ;  that  he  would  not  sell  his  interest  at  that  price,  but  was  offer- 
ing all  the  timber  at  $40  an  acre,  and  had  hopes  of  making  a  sale ;  also 
that  he  would  give  complainant  all  the  information  he  might  obtain. 
Pending  the  correspondence,  C,  on  behalf  of  himself  and  as  complain- 
ant's agenl,  gave  an  option  on  all  of  the  timber  at  $40  an  acre,  but  al- 
though he  wrote  complainant  the  next  day,  he  did  not  mention  such  fact, 
but  permitted  complainant  while  such  option  was  still  outstanding,  to 
give  an  option  on  his  share  to  the  son's  firm  at  the  price  offered.  The 
first  option  having  expired,  the  one  given  by  complainant  was  closed,  and 
the  firm  and  C.  at  once  Joined  in  a  sale  of  all  the  timber  at  $40  an  acre. 
Eeldy  that  C.  as  cotenant  and  agent  of  complainant  was  under  the  duty 
to  inform  him  of  all  matters  bearing  upon  the  proposed  sale,  and  that  his 
concealment  of  the  material  fact  that  he  was  negotiating  a  sale  at  double 
the  price  offered  was  a  fraud  on  complainant  which  entitled  him,  as 
against  C,  to  share  in  the  benefit  of  the  latter's  sale. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent  Dig.  |  27 ; 
Dec.  Dig.  S  35.*1 

2.  Tenancy  in  Common  (8  63* )— Sale  by  Cotenant — Validity  of  Contbact 

— Fraud  Participated  in  by  Purchaser. 

The  firm  which  purchased  complainant's  interest,  having  had  knowledge 
of  C.'s  concealment  from  complainant  of  his  own  negotiations  for  the  sale 
of  the  timT)er  at  a  higher  price,  was  affected  by  the  fraud  and  precluded 
from  keeping  the  benefit  of  their  bargain,  and  complainant  was  entitled 
to  recover  the  amount  of  the  profit  realized  from  the  resale. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent.  Dig.  §  128 ; 
Dec.  Dig.  S  53.*1 

3.  Principal  and  Agent  (8  158*) — Sale  by  Agent — Validity  of  Contract — 

Suppression  of  Facts  by  Purchaser. 

While  it  is  a  general  rule  that  a  purchaser  is  not  bound  to  disclose  his 
knowledge  of  the  property  to  the  vendor,  the  moment  silence  passes  into 
suppression,  the  region  of  bad  faith  is  entered  and  the  rule  does  not  ap- 
ply, and  where  the  purchaser  knows  that  the  vendor  is  misled  by  a  breach 
of  trust  of  his  agent,  by  availing  himself  of  such  breach  of  trust  he  be- 
comes a  participant  in  it  and  cannot  hold  his  bargain. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  §§  589- 
598;   Dec.  Dig.  |  158.*] 

4.  Trusts   (8  361*) — Suit  by  Vendor  to  Enforce  Trust — Fraud  of  Pur- 

chaser. 

In  a  suit  in  equity  to  establish  a  trust  in  the  proceeds  of  a  resale  of 
property  obtained  from  him  by  defendant  for  less  than  its  true  value, 

*For  other  cases  see  same  topic  &  §  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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through  fraud  in  which  defendant  participated,  complainant  Is  not  re- 
quired to  return  the  money  received  by  him  for  the  inoperty. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  ||  566-{)09;    Dec. 
Dig.  S  361.*J 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

Suit  in  equity  by  Levietta  B.  Conner,  administratrix  of  John  S. 
Conner,  deceased,  against  James  S.  Craig  and  another,  trading  as 
Craig  &  Wolverton,  a  partnership,  and  the  Weston  Lumber  Company. 
Decree  for  defendants,  and  complainant  appeals.    Reversed. 

Malcolm  Jackson,  of  Charleston,  W.  Va.  (W.  W.  Brannon,  of  Wes- 
ton, W.  Va.,  Brown,  Jackson  &  Knight,  of  Charleston,  W.  Va.,  and 
Brannon  &  Stathers,  of  Weston,  W.  Va.,  on  the  brief),  for  appellant 

W.  G.  Mathews,  of  Charleston,  W.  Va.,  and  W.  G.  Bennett,  of 
Weston,  W.  Va.  (Mollohan,  McClintic  &  Mathews,  of  Charleston,  W. 
Va.,  on  the  brief),  for  appellees. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  DAY- 
TON, District  Judge. 

WOODS,  Circuit  Judge.  [1]  In  1875  the  commissioner  of  school 
lands  conveyed  a  tract  of  land  in  Nicholas  county,  W.  Va.,  containing 
about  2,200  acres,  to  James  S.  Craig  and  John  S.  Conner  as  tenants 
in  common.  By  written  agreement  dated  July  6,  1907,  Arden  L. 
Craig  and  John  M.  Wolverton,  doing  business  as  lawyers  and  dealers 
in  real  estate  under  the  firm  name  of  Craig  &  Wolverton,  obtained 
from  John  S.  Conner  an  option  to  purchase  his  one-half  interest  in 
the  timber  on  the  land  at  the  price  of  $21,000,  a  little  less  than  $20  an 
acre.  By  a  similar  instrument  dated  July  8,  1907,  they  obtained  from 
James  S.  Craig  an  option  on  his  one-half  intei?est  in  the  timber  at  $40 
an  acre.  On  July  10,  1907,  Craig  &  Wolverton  agreed  to  sell  the  tim- 
ber on  the  entire  tract  to  Weston  Liunber  Company  and  Ernest  G. 
SmiUi  at  $40  an  acre.  In  pursuance  of  his  option,  on  August  6th  Con- 
ner conveyed  by  deed  his  interest  in  the  timber  to  Craig  &  Wolverton ; 
and  on  August  14th  Craig  &  Wolverton  and  James  S.  Craig  joined  in 
a  deed  conveying  the  timber  on  the  entire  tract  to  Weston  Lumber 
Company.  On  May  23,  1908,  James  S.  Conner  filed  his  bill,  alleging 
that  he  had  been  induced  to  give  the  option  on  his  interest  and  to 
make  the  conveyance  to  Craig  &  Wolverton  at  much  less  than  its  real 
value,  by  fraudulent  concealment  and  misrepresentation  of  James  S. 
Craig  and  Craig  &  Wolverton,  and  that  consequently  he  was  entitled 
to  share  in  the  proceeds  of  the  sale  to  Weston  Lumber  Company  as  if 
he  had  not  conveyed  to  Craig  &  Wolverton  and  had  been  named  as  a 
party  in  interest  to  the  sale  of  the  timber  at  $40  an  acre.  The  defend- 
ants by  their  answers  denied  the  allegations  of  fraud  and  conceal- 
ment, and  set  out  in  full  their  version  of  the  relations  of  the  parties 
and  the  negotiations  which  ended  in  the  sale  to  Weston  Lumber  Com- 
pany. Conner  died  during  the  pendency  of  the  suit,  and  the  cause  was 
continued  in  the  name  of  Levietta  B.  Conner,  his  administratrix.    Aft- 

*For  other  cases  see  same  topic  A  §  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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er  consideration  of  a  great  mass  of  evidence,  including  voluminous 
correspondence  between  the  parties,  the  District  Judge  in  a  formal 
decree  held  that  the  plaintiff  was  not  entitled  to  relief  and  dismissed 
the  bill. 

It  is  but  just  to  say  before  entering  upon  a  review  of  this  finding 
that  the  evidence  leads  to  the  conclusion  that  James  S.  Craig,  and  A. 
L.  Craig,  who  acted  for  Craig  &  Wolverton,  believed  themselves  to  be 
acting  within  their  legal  rights  in  their  transactions  with  Conner.  But 
their  belief  cannot  protect  them  if  Conner  suffered  loss,  by  reason  of 
their  dealings  with  him,  which  courts  of  equity  hold  to  be  fraudulent 
in  the  sense  that  they  were  unfair.  The  books  are  full  of  cases  in 
which  bargains  have  been  annulled  because  the  parties  acted  on  their 
own  standards  of  right  below  the  standards  which  courts  of  equity  en- 
force. The  conclusions  of  the  district  judge  who  tried  the  cause  must 
always  have  great  weight,  but  in  this  instance  facts  which  seem  de- 
cisive are  not  in  dispute,  and  this  court  must  draw  from  them  its  own 
conclusions. 

The  perspective  will  appear  from  a  statement  of  the  relations  of  the 
parties.  John  S.  Conner  was  a  jurist  and  afterwards  a  practising  law- 
yer living  in  Cincinnati,  Ohio,  having  little  personal  knowledge  of  the 
quantity  and  value  of  the  timber.  James  S.  Craig  lived  in  West  Vir- 
ginia near  the  land,  and,  though  he  had  not  had  it  surveyed  or  the  tim- 
ber estimated,  he  had  bought  and  sold  similar  property  and  was  famil- 
iar with  market  values.  For  about  30  years  he  had  the  entire  man- 
agement of  the  land,  paid  taxes  and  other  expenses,  conducted  suits 
involving  the  title,  and  in  all  respects  acted  for  himself  and  for  Con- 
ner. From  time  to  time  he  made  statements  of  his  accounts  to  Connen 
and  occasional  adjustments  were  made.  Although  he  and  Conner  sel- 
dom met,  their  relations  were  those  of  warm  friendship,  and  Craig 
had  voluntarily  assumed  toward  Conner  the  position  of  a  trusted  agent 
and  manager  of  the  land.  A.  L.  Craig  was  the  son  of  James  S.  Craig, 
but  he  sustained  no  trust  relation  to  Conner,  and  was  of  course  free 
to  deal  with  him  at  arm's  length  and  to  buy  his  timber  at  the  lowest 
price.  In  1907  Conner  was  in  failing  health,  and  though  not  in  finan- 
cial distress  needed  money  and  was  anxious  to  sell  his  interest  in  the 
timber  if  a  fair  price  could  be  obtained. 

The  negotiations  were  opened  by  a  letter  from  Craig  &  Wolverton 
to  Conner  dated  March  23,  1907.  Conner  was  in  great  perplexity  as 
to  the  price  and  the  wisdom  of  making  a  sale  and  sought  advice  and  in- 
formation from  his  friend  and  agent,  James  S.  Craig.  In  responding 
to  this  call,  Craig,  except  in  two  particulars,  fully  recognized  and  dis- 
charged his  trust  as  the  confidential  adviser  and  agent  of  Conner.  He 
told  him  in  interviews  and  letters  that  he  thought  timber  would  ad- 
vance in  price,  that  he  would  not  sell  his  own  interest  at  the  price 
offered,  and  that  he  expected  at  some  time  in  the  future  to  get  $40  an 
acre  for  the  timbervon  his  share  of  the  land.  He  reminded  Conner  of 
his  embarrassment  in  advising  him  in  reference  to  a  trade  with  his 
own  son,  but  promised  to  give  him  all  the  information  he  himself 
might  have.  He  wrote  on  June  18th,  after  mentioning  a  number  of 
sales  of  similar  timber  at  smaller  prices, 
132  C.O.i 
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"still,  in  my  own  right  and  as  your  agent  I  am  making  written  offers  to  close 
out  our  timber  at  forty  dollars  per  acre  and  am  having  good  hopes  that  I  shall 
stagger  on  a  man  who  can  see  that  much  in  it  for  him  and  have  the  money  to 
close  at  thi^t  price." 

Conner's  letters  show  that  he  regarded  James  S.  Craig's  advice  to 
be  strong  against  the  sale  at  the  price  proposed  by  Craig  &  Wolverton. 
Yet  with  all  this  James  S.  Craig  failed  in  the  trust  he  had  undertaken 
in  the  concealment  of  two  important  facts  from  Conner:  First,  on 
June  17,  1907,  James  S.  Craig,  for  himself  and  as  agent  of  Conner, 
had  g^ven  to  Q.  R.  Squires  an  option  running  till  July  2,  1907,  to 
buy  the  entire  timber  at  $40  an  acre ;  and,  second,  on  the  same  day  he 
had  promised  to  give  Craig  &  Wolverton  an  option  on  his  one-half  of 
the  timber  in  case  Squires  should  not  comply.  Failure  to  communi- 
cate the  latter  fact  would  be  of  little  consequence  but  for  its  close  con- 
nection with  the  concealment  of  the  first.  James  S.  Craig  knew  that 
Conner  was  in  great  perplexity  as  to  his  course,  and  as  an  intelligent 
business  man  he  could  not  fail  to  see  what  an  important  factor  in  Con- 
ner's consideration  would  be  the  knowledge  that  Squires,  with  faith 
in  his  ability  to  comply,  had  taken  an  option  on  the  timber  at  twice 
the  price  he  then  had  under  consideration.  Not  only  was  the  importance 
of  this  information  manifest  on  its  face,  but  the  course  of  the  transac- 
tion shows  that  both  the  Craigs  regarded  it  of  great  moment.  James 
S.  Craig  refused  to  bind  himself  to  sell  to  his  son  while  the  Squires' 
option  was  in  force.  His  correspondence  with  Squires,  his  renewal  of 
the  option,  although  his  son  was  complaining  of  his  course  towards 
him,  and  his  testimony  in  this  case  indicate  that  he  was  hopeful  of  con- 
summating a  sale  to  Squires.  A.  L.  Craig  regarded  the  Squires'  Op- 
tion so  important  that  he  wrote  his  father  a  letter,  bitterly  reproaching 
him  for  having  given  it,  and  in  his  testimony  he  says  that  after  hear- 
ing of  it,  though  he  thought  the  price  so  excessive,  a  sale  could  not  be 
made  under  it,  and  though  he  continued  to  write  Judge  Conner  about 
allowing  his  firm  to  make  a  sale,  yet  he  practically  gave  the  matter  up. 
It  is  true  Squires  did  not  comply,  but  he  testified  he  was  confident  of 
his  ability  to  comply,  but  for  lack  of  time. 

Not  only  did  James  S.  Craigs  and  A.  L.  Craig  allow  Conner  to  place 
himself  in  the  most  embarrassmg  position  of  imwittingly  giving  an  op- 
tion to  Craig  &  Wolverton  while  the  Squires'  option  was  outstanding, 
but  A.  L.  Craig  considered  whether  under  his  option  he  would  not  be 
entitled  to  tlie  advantage  of  a  sale  at  the  higher  price  named  in  the 
Squires'  option  if  it  should  be  accepted.  Under  these  facts  it  is  not 
possible  to  accept  the  explanation  made  by  James  S.  Craig  that  he  did 
not  mention  the  Squires*  option  because  he  attached  no  importance 
to  it,  and  because  he  wanted  to  surprise  Conner  with  good  news  if 
Squires  complied.  Nor  is  it  possible  to  agree  that  the  statement  above 
quoted  from  James  S.  Craig's  letter  to  Conner  of  June  18,  1907,  to 
the  effect  that  he  was  making  written  offers  to  close  out  the  timber  at 
$40  and  that  he  had  good  hopes  of  staggering  on  a  man  who  would 
take  it  at  that  price,  was  notice  to  Conner  of  the  Squires'  option.  On 
the  contrary  this  statement  could  not  but  lead  Conner  to  the  inference 
that  there  was  no  definite  negotiation  pending  at  the  higher  price  men- 
tioned, and  no  definite  prospect  of  sale  to  a  particular  individual.    It 
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is  most  significant  that  this  letter  was  written  the  day  after  the  option 
was  given  to  Squires  and  had  been  made  known  to  A.  L.  Craig.  It 
was  carefully  prepared  by  James  S.  Craig  and  typewritten  by  A.  L. 
Craig.  The  letter  is  an  elaborate  and  carefully  guarded  statement  of 
the  facts  as  seen  by  the  writer  and  of  his  opinions.  Careful  perusal 
of  it  in  view  of  the  surrounding  facts,  particularly  the  failure  of  James 
S.  Craig  to  mention  the  Squires'  option  in  his  interview  with  Conner 
on  July  4,  1907,  forces  the  conclusion  that  information  as  to  the 
Squires'  option  was  intentionally  withheld  by  James  S.  Craig,  and  that 
A.  L.  Craig  availed  himself  of  the  concealment  and  obtained  the  sec- 
ond option  from  Conner  overlapping  the  first  in  point  of  time  at  half 
the  price. 

Focusing  all  the  circumstances  on  this  letter  and  the  interview  of 
July  4,  1907,  the  attitude  and  motive  of  James  S.  Craig  is  brought  in- 
to view.  He  saw  his  obligation  to  Conner  and  was  unwilling  to  sacri- 
fice Conner's  interest  for  the  benefit  of  his  son ;  but  he  knew  that  if 
the  Squires'  option  failed  and  Conner  sold  his  half  interest  for  $20 
an  acrej.Jthere  would  be  a  strong  inducement  to  the  purchaser  to  ac- 
quire his  own  half  interest  at  a  greater  price.  But  motive  is  not  of 
paramount  importance.  Whatever  be  the  motive,  equity  will  not  allow 
an  agent  and  cotenant  to  take  a  greater  price  for  himself  to  the  ex- 
clusion of  his  principal  and  cotenant,  when  the  principal  and  cotenant 
sells  at  the  less  price  because  of  the  agent's  failure  to  disclose  an  im- 
portant fact  which  it  was  his  duty  to  disclose.  In  the  leading  case  of 
Van  Home  v.  Fonda,  5  Johns.  Ch.  388,  Chancellor  Kent  lays  down  the 
rule,  which  has  since  been  often  restated  and  followed,  that  the  bare 
relation  of  cotenants  creates  "a  mutual  obligation"  to  deal  "candidly 
and  benevolently"  with  each  other.  In  addition  to  this  obligation  and 
far  beyond  it  in  significance,  James  S.  Craig  voluntarily  assumed  the 
duties  of  agent  and  trustee,  promising  to  keep  Conner  informed  as  to 
all  material  facts  which  would  affect  his  interest.  The  concealment  of 
a  material  fact  which  induced  Conner  to  sell  at  a  lower  price  and  con- 
tributed to  his  own  sale  at  a  higher  price  requires  a  court  of  equity  to 
hold  that,  even  if  Craig  &  Wolverton  had  been  innocent  purchasers, 
James  S.  Craig  should  at  least  share  with  his  principal  and  cotenant  the 
benefit  which  he  took.  The  rule  that  a  trustee  cannot  be  allowed  to 
profit  by  such  concealment  is  too  familiar  to  require  support  by  citation 
of  authority.    It  is  thus  stated  in  Perry  on  Trusts,  206 : 

"AU  the  knowledge  of  an  agent  belongs  to  his  principal  for  whom  he  acts, 
and  if  the  agent  uses  it  for  his  own  benefit  he  wUl  become  a  trustee  for  his 
principal." 

[2,  3]  2.  The  rights  of  Conner  against  Craig  &  Wolverton  are  de- 
pendent on  a  different  principle,  for  they  were  mere  vendees  dealing 
with  Conner  at  arm's  length  and  assuming  no  trust  relation  to  him. 
The  general  rule  is  that  a  vendee  is  not  bound  to  disclose  his  knowl- 
edge of  the  property.  But  since  the  rule  rests  on  the  presumption  that 
the  vendor  knows  his  own  property,  the  moment  silence  passes  into 
suppression  the  region  of  bad  faith  is  entered;  and  a  very  small  act, 
or  very  slight  circumstances,  will  convert  concealment  into  fraud. 
Conlan  v.  Sullivan,  110  Cal.  624,  42  Pac.  1081;   Faxon  v.  Baldwin, 
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136  Iowa,  519,  114  N.  W.  40.  In  Turner  v.  Harvey,  Jacob,  187,  Lord 
Eldon,  speaking  of  the  general  rule  that  a  vendee  may  remain  silent 
says: 

"But  a  very  little  Is  sufficient  to  affect  the  application  of  that  principle;  if  a 
word,  if  a  single  word,  be  dropped  which  tends  to  mislead  the  vendor,  that 
principle  will  not  be  allowed  to  operate/' 

Here  the  conduct  of  A.  L.  Craig  is  fatal  to  his  claim  that  he  merely 
exercised  the  right  of  a  vendee  to  keep  silence.  He  knew  that  his 
father,  who  was  Conner's  agent,  was  concealing  the  important  fact 
of  the  negotiation  with  Squires,  and  availed  himself  of  that  conceal- 
ment to  make  a  bargain  with  Conner.  Where  a  vendee  knows  that  a 
vendor  is  misled  by  a  breach  of  trust  of  his  agent,  he  cannot  hold  his 
bargain,  because  by  availing  himself  of  the  breach  of  trust  he  becomes 
a  participant  in  it.  In  such  case  the  aid  of  the  court  is  afforded,  not 
only  against  the  trustee,  but  against  all  claiming  any  benefit  from  his 
acts.  Perry  on  Trusts,  172,  and  cases  cited;  Bush  v.  Bush,  1  Strob. 
Eq.  377;  Wooddell  v.  Bruffy's  Heirs,  25  W.  Va.  465. 

Besides,  A.  L.  Craig  actively  participated  in  at  least  one  important 
act  by  which  Conner  was  misled.  The  letter  of  June  18th  from  James 
S.  Craig  to  Conner  plainly  conveyed  to  Conner  on  its  face  the  impres- 
sion, contrary  to  the  fact,  that  there  was  no  definite  negotiation  pend- 
ing with  any  particular  person  for  the  purchase  of  the  timber;  and 
this  communication,  bearing  that  plain  implication,  was  copied  and 
mailed  for  his  father  by  A.  L.  Craig.  Participation  of  A.  L.  Craig  in 
the  concealment  of  James  S.  Craig  precludes  Craig  &  Wolverton  from 
the  benefit  of  their  bargain  with  Conner. 

[4]  3.  Little  need  be  said  on  the  defense  of  estoppel.  This  is  not 
an  action  for  rescission,  for  rescission  would  be  impossible  after  the 
property  had  passed  to  Weston  Lumber  Company,  an  innocent  pur- 
chaser ;  but  it  is  an  action  to  declare  a  trust  in  favor  of  the  plaintiff  in 
one-half  of  the  purchase  money  received  from  Weston  Lumber  Com- 
pany. This  being  so,  it  was  not  inconsistent  with  the  right  asserted 
that  the  plaintiff  should  use  the  money  already  paid  to  him.  Equity 
does  not  require  the  absurd  thing  of  repayment  of  money  by  the  plain- 
tiff to  be  paid  to  him  again  with  other  money  claimed  by  him.  Pierce 
v.  Wood,  3  Foster  (23  N.  H.)  519;  Montgomery  v.  Pickering,  116 
Mass.  227;  Wallace  v.  Sisson,  4  Cal.  Unrep.  34,  33  Pac.  496. 

The  charge  that  James  S.  Craig  was  to  have  a  portion  of  the  profit 
made  on  Conner's  interest  is  not  sustained  by  the  preponderance  of  the 
evidence.  But  the  confessed  and  successful  efforts  made  by  the  Craigs 
after  the  sale  to  Weston  Lumber  Company  to  conceal  from  Conner  the 
sale  at  $40  an  acre  and  to  make  him  believe  that  James  S.  Craig  had 
not  sold  his  interest  strengthen  the  conviction  that  they  intentionally 
concealed  from  him  the  fact  that  Squires  was  negogiating  for  the  tim- 
ber at  $40  an  acre. 

The  result  is  that  Conner's  representative  must  share  in  the  pro- 
ceeds of  the  sale  to  Weston  Lumber  Company  as  if  he  had  been  named 
as  a  party  in  interest  to  the  sale  at  $40  an  acre.  The  evidence  shows, 
however,  that  the  sale  was  a  most  advantageous  one,  and  Conner's  es- 
tate will  receive  great  benefit  from  the  sale  and  the  work  of  Craig  & 
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Wolverton  in  making  it,  and  that  for  their  work  in  making  the  sale  10 
per  cent,  would  be  reasonable  compensation.  We  think  adjustment  of 
the  equities  requires  that  Craig  &  Wolverton  be  allowed  that  com- 
mission on  the  one-half  of  the  purchase  money  received  and  to  be  re- 
ceived from  the  sale  to  Weston  Lumber  Company,  going  to  Conner's 
estate.  Levietta  B.  Conner,  administratrix  of  the  Estate  of  John  S. 
Conner,  is  entitled  to  receive  one-half  of  the  entire  purchase  money 
paid  and  to  be  paid  by  Weston  Lumber  Company,  less  the  amount  re- 
ceived from  Craig  &  Wolverton,  and  less  10  per  cent,  commissions  al- 
lowed to  Craig  &  Wolverton. 
Reversed. 

On  Petition  for  Rehearing. 

Careful  consideration  of  the  petition  for  rehearing  does  not  disclose 
any  material  point  which  was  not  carefully  considered  by  the  court  in 
reaching  its  conclusion.  It  is  impossible  that  the  opinion  of  the  court 
could  be  construed  as  holding  that  the  administratrix  of  John  S.  Con- 
ner is  entitled  tq  share  in  the  proceeds  of  the  sale  of  any  property  ex- 
cept that  which  was  owned  by  John  S.  Conner  and  James  S.  Craig  as 
tenants  in  common.  It  is  true  that  at  the  argument  mention  was  made 
of  the  insolvency  of  the  Weston  Lumber  Company,  but  its  agreement 
with  Craig  &  Wolverton  provided  for  a  vendor's  lien  for  the  unpaid 
purchase  money,  and  the  court  could  not  assume  that  the  security  was 
inadequate  nor  could  it  require  that  Conner  should  act  upon  that  as- 
sumption. Should  the  extremely  improbable  contingency  arise  that  the 
amount  received  from  Weston  Lumber  Company  for  Conner's  half  in- 
terest be  less  than  the  amount  which  Craig  &  Wolverton  agreed  to  pay 
Conner,  it  will  be  time  enough  for  the  defendants  to  ask  for  the  proper 
relief.  But  the  court  cannot  allow  such  a  remote  possibility  to  influ- 
ence it  to  deny  Conner's  estate  the  right  to  participate  in  the  advantage 
of  the  sale  to  Weston  Lumber  Company. 

The  petition  for  rehearing  is  dismissed. 


(216  Fed.  735) 

CITY  OF  CHICAGO  et  al.  v.  NEW  YORK.  C.  &  ST.  L.  R.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  14,  1914.     Rehearing  De- 
nied May  22,  1914.) 

No.  2036. 

1.  Railboads  (§§  75,  93*) — Right  of  Way — Location — Street  Crossings. 

Under  Illinois  law  a  railroad  company  may  locate  its  right  of  way  in  a 
city,  including  a  way  on  or  across  streets  without  consulting  the  city,  sub- 
ject to  the  limitation  that  construction  on  or  across  a  street  may  not  be 
undertaken  without  the  assent  of  the  city ;  but,  when  the  city  In  fact  as- 
sents, the  properi:y  right  becomes  as  completely  vested  as  if  the  grant  had  " 
been  direct  from  the  sovereign. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  $§  183-191,  266- 
265 ;    Dec.  Dig.  §§  75,  93.*J 

2.  Constitutional  Law  (|  297*) — Eminent  Domain  (J  2*) — Vested  Rights — 

City  Ordinances — Railroads. 

Where  defendant  city  passed  an  ordinance  in  1909  providing  for  the 
separation  of  the  grades  of  a  street  from  that  of  certain  railroads  cross- 

*For  other  cases  see  same  topic  &  §  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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iDg  the  same,  providing  for  an  tieyated  stractore  on  which  tiie  tracks  of 
another  company  should  be  superimposed  on  the  structure  by  which  com- 
plainant's tracks  were  to  be  carried  over  the  street,  and  in  order  to  com- 
ply with  such  ordinance  complainant,  at  large  expense,  was  required  to 
obtain  a  new  right  of  way  to  fit  the  required  point  or  crossing,  complain- 
ant thereby  acquired  a  vested  property  right  to  cross  the  street  pursu- 
ant to  the  scheme  of  such  ordinance,  which  right  the  city  could  not  im- 
pair, without  compensation  or  without  due  process  of  law,  by  the  subse- 
quent passage  of  another  ordinance  requiring  complainant  to  cross  the 
street  at  another  place  and  the  right  of  way  of  such  other  company  either 
north  or  south  of  the  street  crossing,  so  that  the  structure  over  tlie  street 
should  be  two  separate  single  elevated  structures  instead  of  two  at  the 
same  point  one  superimposed  upon  the  other. 

[Ed.  Note.— -For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  f  297  ;♦ 
Eminent  Domain,  Ck^nt  Dig.  9t  3-12 ;   Dec  Dig.  f  2.*] 

3,  Railroads  (§  ^♦)— Right  of  Way— Tx)no  ob  Cross  Streets — Seirnwo 

OR  Elevation — Police  Power. 

Though  a  railroad  company  may  inslBt  on  holding  its  perfected  right  of 
way  latitudinally  and  longitudinally,  a  city,  in  the  interest  of  the  pub- 
lic and  in  the  exercise  of  police  power,  if  authorized  by  the  state  so  to  do, 
may  enforce  a  shifting  or  elevation  of  the  tracks  within  the  limits  of  the 
right  of  way  on  or  across  the  streets. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  ff  291,  292,  296; 
Dea  Dig.  f  98.*] 

4.  Railroads    (§  98*) — Crossing  Street  Grade — Separation  of  Grades — 

Ordi  n  a  nces — Amendment. 

Where  defendant  city  passed  an  ordinance  in  1909  for  the  separation 
of  the  grades  of  a  street  and  certain  railroad  crossings,  contemplating  a 
structure  by  which  one  railroad  was  carried  over  the  street  above  an- 
other, and  complainant  railroad  company  acquired  a  right  of  way  to  com- 
ply with  such  plan,  a  subsequent  ordinance  requiring  the  erection  of  sep- 
arate single  structures  over  the  street  which  would  lessen  and  shorten 
the  street  grades  and  obviate  the  necessity  of  pumping  surface  water  of 
the  subway  into  the  city's  sewers  was  not  an  attempt  to  appropriate  com- 
plainant's property  within  the  constitutional  prohibition  of  taking  prop- 
erty, but  was  an  attempt  to  exercise  the  police  power  as  to  the  Improve- 
ment of  the  street,  but  unenforceable  in  the  absence  of  a  lawful  am&id- 
ment  of  the  plans  under  the  former  ordinance. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  U  291,  292,  296; 
Dec.  Dig.  f  98.»] 

6.  Railroads  (§  98*) — Street  Crossings — Separation  of  Grades — ^Time. 

Where  an  ordinance  providing  for  the  separation  of  grades  of  a  street 
and  certain  railroads  crossing  the  same  provided  for  a  structure  on  which 
the  tracks  of  one  railroad  were  superimposed  on  another  and  required 
that  the  elevation  work  be  completed  by  December  31, 1911,  the  ordinance 
not  having  provided  for  a  forfeiture  or  abrogation  of  the  elevation  plans 
in  case  of  delay,  the  railroad  company's  failure  to  complete  the  work 
within  the  time  specified  did  not  bar  its  rights  in  its  right  of  way  that  be- 
came vested  under  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Railroads^  Cent  Dig.  f |  291,  292,  296 ; 
Dec.  Dig.  §  98.*] 

6.  Municipal  Corporations  (§  724*) — Police  Power— Damages — City's  Lia- 
bility. 

Where  a  city  in  the  exercise  of  its  police  power  attempted  in  good  faith 
to  pass  an  ordinance  changing  the  form  of  the  structure  by  which  a  rail- 
road company  should  cross  a  street  above  the  grade  of  a  street  which 
ordinance  was  invalid,  such  invalidity  did  not  render  the  city  liable  for 

*For  other  cases  see  same  topic  &  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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damages  to  tbe  railroad  company  resulting  from  increased  cost  of  opera- 
tion by  reason  of  delay,  caused  by  the  ordinance. 

[Eid.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  ff 
1545,  1561,  1568;   Dec.  Dig.  §  724.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  Kenesaw  M.  Landis, 
Judge. 

Suit  by  the  New  York,  Chicago  &  St.  Louis  Railroad  Company 
against  the  City  of  Chicago  and  Lawrence  E.  McGann,  Commissioner 
of  Public  Works.  Decree  for  complainant,  and  defendants  appeal. 
Modified  and  affirmed. 

Charles  M.  Haft,  of  Chicago,  111.,  for  appellants. 

John  H.  Clark  and  Robert  J.  Cary,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  This  appeal  involves  principally  the  nature 
and  effect  of  an  ordinance  of  1909  and  an  amendatory  ordinance  of 
1912. 

Prior  to  1909  appellee  and  the  Lake  Shore,  the  Pennsylvania,  the 
Baltimore  &  Ohio,  and  the  Illinois  Central  Companies  operated  rail- 
roads that  crossed  each  other  and  public  highways  at  grade  in  the  neigh- 
borhood of  Seventy-Ninth  street  in  Chicago.  The  street  ran  east  and 
west;  the  railroads,  in  a  general  north  and  south  direction.  By  the 
1909  ordinance  a  comprehensive  scheme  was  adopted  to  separate  the 
grade  of  the  street  from  that  of  the  railroads  and  the  grades  of  the  rail- 
roads from  each  other.  At  the  point  where  appellee  was  to  cross  Sev- 
enty-Ninth street,  the  plan  required  the  street  to  be  depressed  17  feet, 
next  above  the  street  the  elevated  structure  of  appellee,  and  above  that 
the  elevated  structure  of  the  Illinois  Central.  To  carry  out  this  plan 
it  was  necessary  for  appellee  to  abandon  its  old  right  of  way,  and  to  pro- 
cure a  new  right  of  way  north  and  south  of  the  street,  the  assent  of 
the  city  to  cross  the  street  at  the  new  location,  and  a  new  easement  to 
cross  the  Illinois  Central  right  of  way.  In  the  ordinance  the  city  as- 
sented to  appellee's  crossing  the  street  at  the  new  location.  At  great 
expense  appellee  secured  a  new  right  of  way  to  fit  the  required  point  of 
crossing  Seventy-Ninth  street.  Elevation  work  was  to  be  completed 
by  December  31,  1911.  On  that  date  work  was  progressing  without  ob- 
jection from  the  city,  but  nothing  had  then  been  done  in  erecting  the 
superstructure  over  Seventy-Ninth  street,  and  the  Commissioner  of 
Public  Works  had  not  issued  or  been  requested  to  issue  a  permit  for 
that  part  of  the  work. 

In  February,  1912,  the  city  council  passed  an  ordinance,  amendatory 
of  that  of  1909,  by  which  appellee  was  required  to  cross  Seventy-Ninth 
street  at  a  new  location,  and  to  cross  the  Illinois  Central  right  of  way 
either  north  or  south  of  Seventy-Ninth  street,  so  that  at  Seventy-Ninth 
street  there  should  be  two  separate,  single,  elevated  structures,  instead 
of  two  at  the  same  point,  one  superimposed  upon  the  other. 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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After  the  adoption  of  the  1912  ordinance,  appellee  demanded  of  the 
Commissioner  that  he  issue  a  permit  for  work  at  Seventy-Ninth  street 
in  accordance  with  the  1909  ordinance,  unamended.  This  he  refused 
on  the  ground  that  the  demand  was  not  in  accordance  with  the  ordi- 
nance as  amended. 

lliereupon  appellee  began  this  suit ;  and,  after  joinder  of  issues  and 
production  of  proofs,  the  court  decreed  that  appellee  had  a  vested  prop- 
erty interest  in  the  right  of  way  across  Seventy-Ninth  street  as  located 
by  appellee  under  the  1909  ordinance ;  that  the  requirement  of  the  1912 
ordinance  that  appellee  should  relocate  its  right  of  way  was  illegal  and 
void ;  that  the  commissioner  should  issue  a  permit  for  elevation  work 
according  to  the  plans  of  the  1909  ordinance ;  and  that  appellee  recover 
damages  from  the  city  in  the  sum  of  $31,290.42. 

[1,  2]  Two  distinct  elements,  in  our  opinion,  appear  in  the  1909  or- 
dinance. One  is  a  grant  of  a  property  right  Under  Illinois  law  a  rail- 
road company  has  authority  to  locate  its  right  of  way,  including  a  way 
upon  or  across  streets,  without  consulting  the  city.  That  authority 
flows  from  the  sovereign.  The  only  limitation  is  that  construction  of 
the  railroad  upon  or  across  a  street  shall  not  be  undertaken  without  the 
assent  of  the  city.  When  the  city  assents,  the  property  right  becomes 
as  completely  vested  as  if  the  grant  had  been  directly  from  the  sov- 
ereign. C.  &  W.  I.  R.  Co.  V.  Dunbar,  100  111.  110;  Tudor  v.  Rapid 
Transit  R.  Co.,  154  111.  129,  39  N.  E.  136.  And  of  course  a  vested  prop- 
erty right  cannot  be  taken  away  without  just  compensation  or  due  pro- 
cess of  law.  Grand  Trunk  W.  R.  Co,  v.  South  Bend,  227  U.  S.  544,  33 
Sup.  Ct.  303,  57  L.  Ed.  633, 44  L.  R.  A.  (N.  S.)  405.  So  when  Chicago 
by  its  assent  expressed  in  the  1909  ordinance  completed  appellee's  tide 
to  a  right  of  way  across  Seventy-Ninth  street  at  the  designated  place,  in 
latitude  and  longitude,  power  was  lacking  thereafter  to  destroy  or  im- 
pair the  property  right  by  an  ordinance  of  Ihe  character  of  that  of  1912. 

[3]  The  other  element  in  the  1909  ordinance  is  the  exercise  of  police 
power.  Ihough  a  railroad  company  may  insist  upon  holding  its  per- 
fected right  of  way  latitudinally  and  longitudinally,  a  city  in  the  inter- 
est of  the  public,  if  authorized  by  the  state  so  to  act,  may  enforce  a 
shifting  or  an  elevation  of  the  tracks  within  the  limits  of  the  right  of 
way  upon  or  across  a  street.  C.  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S. 
226,  17  Sup.  Ct.  581,  41  L.  Ed.  979;  C.  I.  &  W.  R.  Co.  v.  Conners- 
ville,  218  U.  S.  336,  31  Sup.  Ct.  93,  54  L.  Ed.  1060,  20  Ann.  Cas.  1206; 
Grand  Trunk  W.  R.  Co,  v.  South  Bend,  227  U.  S.  544,  33  Sup.  Ct.  303, 
57  L.  Ed.  633,  44  L.  R.  A.  (N.  S.)  405.  Undoubtedly  the  principal  ob- 
ject of  the  1909  ordinance  was  to  command  and  control  track  elevation 
in  the  interest  of  public  travel  on  Seventy-Ninth  street.  That  legisla- 
tion was  under  a  power  which  would  not  be  foreclosed  by  a  contract  to 
that  effect,  even  if  the  city  had  not  expressly  reserved  the  power  in  the 
1909  ordinance.  But  nevertheless  the  part  of  the  ordinance  that  con- 
stitutes a  grant  of  property  rights  must  be  upheld  as  fully  as  if  the  grant 
were  in  an  ordinance  by  itself. 

[4]  No  change  in  the  1909  plans  and  specifications  of  elevated  struc- 
tures over  Seventy-Ninth  street  was  made  in  terms  by  the  1912  ordi- 
nance.   But  the  effect  of  that  ordinance,  if  it  had  been  accepted  by  ap- 
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pellee,  or  if  the  change  of  location  of  the  right  of  way  therein  required 
could  be  enforced,  would  be  to  cancel  the  plans  and  specifications  of 
the  two-storied  elevated  structure,  and,  according  to  the  evidence  of 
the  engineers,  the  erection  of  separate,  single  structures  at  the  locations 
indicated  would  do  away  with  a  large  part  of  the  depression  of  Seventy- 
Ninth  street,  lessen  and  shorten  the  grades,  and  obviate  the  necessity 
of  pumping  the  surface  water  of  the  subway  into  the  city's  sewers.  As 
the  scope  of  an  ordinance  may  properly  be  judged  by  its  effect  in  opera- 
tion (Yick  Wo  V.  Hopkins,  il8  U.  S.  356,  6  Sup.  Ct.  1064,  30  L.  Ed. 
220),  we  deem  the  1912  ordinance  to  be  an  attempt  to  exercise  the  police 
power  with  respect  to  the  grade  and  drainage  of  Seventy-Ninth  street 
and  the  elevation  of  railroad  tracks  thereover.  It  interfered  with  the 
use  and  enjoyment  of  the  1909  grant  of  the  right  to  cross  by  offering 
as  a  substitute  another  grant  and  commanding  that  the  latter  alone  be 
used,  in  order  to  improve  Seventy-Ninth  street ;  but  it  did  not  profess 
to  be  an  appropriation  of  appellee's  property  within  the  meaning  of  the 
constitutional  prohibition  of  the  taking  of  property.  It  did  not  even 
prohibit  or  interfere  with  the  use  of  the  19C©  grant  generally,  but  only 
in  the  way  specified  in  the  1909  plans.  But  inasmuch  as  there  was  no 
lawful  amendment  of  the  1909  plans,  the  part  of  the  decree  that  com- 
mands the  Commissioner  to  issue  appellee  a  permit  to  erect  a  structure 
over  Seventy-Ninth  street  in  accordance  with  the  1909  ordinance  was 
proper. 

An  objection  to  the  decree  is  based  on  the  alleged  insufficiency  of  the 
evidence  to  establish  appellee's  acceptance  of  the  1909  grant.  But  in 
view  of  the  admission  in  appellants'  answers,  "Ihat  it  is  true  that  the 
various  railroad  companies,  in  said  ordinance  of  1909  named,  accepted 
said  ordinance,  as  by  the  terms  thereof  was  provided,"  it  was  needless 
for  appellee  to  bring  forward  (and  we  will  not  examine)  any  evidence 
on  that  subject. 

Appellee  introduced  its  corporate  charter  and  evidence  to  show  that 
by  foreclosures,  reorganizations,  consolidations,  and  leases,  it  acquired 
in  the  village  of  Hyde  Park  (now  a  part  of  the  city  where  Seventy- 
Ninth  street  and  the  railroad  crossings  in  question  are  located)  all  the 
rights  granted  to  the  original  company  that  constructed  the  railroad 
now  operated  by  appellee ;  and  the  parties  have  had  an  extended  debate 
over  the  legal  effect  of  that  evidence.  We  refrain  from  setting  out  or 
discussing  the  details,  for  we  conceive  it  sufficient  to  say  that  in  1909 
appellee  had  legal  capacity  to  accept  the  city's  grant,  and  the  city  is  not 
concerned  collaterally  with  appellee's  rights  under  other  instruments. 

[6]  A  contention  is  advanced  that  no  rights  can  be  held  under  the 
1909  ordinance,  because  the  elevation  work  was  not  finished  by  De- 
cember 31,  1911.  As  heretofore  pointed  out,  two  separate  matters  are 
contained  in  the  1909  ordinance.  The  time  limitation  is  attached  to  the 
elevation  provisions.  It  is  not  a  definition  of  the  duration  of  the  grant 
of  a  right  of  way.  Even  as  to  elevation,  time  was  not  made  essential ; 
no  forfeiture  or  abrogation  of  the  elevation  plans  was  to  be  a  conse- 
quence of  delay  in  finishing  the  work.  Moreover,  the  city  treated  the 
1909  ordinance  as  being  in  force  by  passing  the  1912  amendatory  ordi- 
nance. 
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Appellants*  assertion  that  the  Illinois  Central  was  an  indispensable 
party  is  obviously  without  merit  Appellee  counted  solely  on  its  own 
property  rights. 

[I]  Respecting  damages,  however,  difficulties  appear.  During  the 
elevation  work  appellee  by  a  contract  had  arranged  to  bring  its  trains 
into  the  city  over  the  Rock  Island  tracks  at  a  charge  of  $4,470  a  month. 
If  the  Commissioner  had  issued  the  permit  when  demanded,  appellee 
could  have  completed  its  elevated  structure  over  Seventy-Ninth  street 
by  November  1,  1912,  and  the  detouring  charge  would  have  been  borne 
as  a  part  of  the  elevation  expenses.  But  the  Commissioner's  refusal 
caused  a  delay  beyond  November  1,  1912,  which  was  continuing  at  the 
time  of  the  trial ;  and  the  court  awarded  damages  at  the  rate  of  $4,470 
a  month  from  November  1,  1912,  to  the  entry  of  the  decree.  Apart 
from  a  doubt  whether  the  contract  price  for  the  use  of  Rock  Island 
tracks  (during  which  time  appellee  was  being  saved  capital,  operating, 
and  maintenance  charges  on  part  of  its  own  right  of  way)  was  the  cor- 
rect measure  of  damages  for  interference  with  the  use  of  appellee's 
right  of  way  across  Seventy-Ninth  street,  and  another  doubt  whether 
appellee  alone  should  be  permitted  to  recover  the  detouring  charge 
when  before  suit  appellee  and  the  other  roads  had  entered  into  a  con- 
tract to  do  all  the  elevation  work  jointly  and  to  pay  all  expenses,  includ- 
ing this  detouring  charge,  from  a  common  fund,  we  believe  there  is  a 
radical  objection.  It  is  elementary  that  a  state  is  exempt  from  damages 
consequent  upon  invalid  legislation  in  an  attempted  exercise  of  the  po- 
lice power ;  the  difficulty  is  in  the  application  of  the  principle  and  its 
corollary  respecting  the  delegated  powers  of  municipalities.  If  a  state 
should  enact  a  passenger  fare  of  a  cent  a  mile  and  require  double  crews 
of  trainmen;  and  if  a  railroad  company,  under  duress  of  threats  of 
prosecution  and  police  interference,  should  comply  with  the  statute, 
but  at  once  bring  suit  to  enjoin  its  further  enforcement ;  and  if  a  court 
should  refuse  to  hold  the  statute  invalid  on  expert  testimony  as  to  its 
probably  confiscatory  effect  and  should  thereupon  dismiss  the  bill  with- 
out prejudice  (Knox\'ille  v.  Water  Co.,  212  U.  S.  1, 29  Sup.  Ct.  148,  53 
L.  Ed.  371 ;  Louisville  v.  Cumberland  Tel.  Co.,  225  U.  S.  430,  32  Sup. 
Ct.  741,  56  L.  Ed.  1151) ;  and  if  in  a  renewed  suit  the  statute,  on  evi- 
dence of  actual  experience  thereunder,  should  ultimately  be  held  invalid 
— it  seems  to  us  clear  that  neither  the  state,  nor  the  Legislature,  nor  the 
court,  would  be  liable  for  the  railroad  company's  damages  through 
diminished  revenue  or  increased  expense  while  the  validity  of  the  stat- 
ute was  being  tested.  And  so  if  a  city,  in  an  invalid,  but  a  good  faith, 
attempt  to  exercise  its  delegated  legislative  power  over  trades,  should 
damage  a  tradesman  by  reason  of  the  ordinance's  making  his  business 
more  expensive  to  conduct  while  he  was  having  the  ordinance  adjudged 
invalid,  the  city  would  find  shelter  from  damages  under  the  state's  im- 
munity. If  the  1912  ordinance  is  not  attributable  to  Chicago's  govern- 
mental power  received  from  and  on  behalf  of  Illinois,  appellee  may  be 
entitled  to  its  actual  damages.  But,  for  reasons  stated  in  a  prior  para- 
graph, we  think  the  ordinance  was  an  invalid  attempt  to  exercise  in 
good  faith  the  police  power,  and  nothing  but  that.  If  an  ordinance  is  a 
valid  exercise  of  the  power,  those  upon  whom  it  operates  have  no  cause 
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of  suit  for  injunction.  It  is  only  when  injunction  would  lie  on  account 
of  an  ordinance's  invalidity  that  a  city  needs  to  share  in  the  state's  ex- 
emption from  damages. 

The  decree  is  modified  by  striking  therefrom  the  award  of  damages, 
and  as  so  modified  is : 

Affirmed. 


(216  Fed.  741) 

ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  REED. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  29,  1914.) 

No.  4080 

1.  Railboads  (§  480*) — ACTION  FOB  Injubies  by  Fibe — Issues  and  Peoof. 

In  an  action  against  a  railroad  company  to  recover  for  damage  caused 
to  plain  tiff's  property,  principally  an  orchard,  by  a  fire  alleged  to  have 
been  caused  by  one  of  defendant's  engines,  an  allegation  In  the  answer 
that  the  fire  would  not  have  reached  the  orchard,  but  for  the  Interference 
of  plaintiffs  agent,  which  caused  It  to  spread,  constituted  an  affirmative 
defense,  the  burden  of  proving  which  rested  on  defendant 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  1709-1716, 1733 ; 
Dec.  Dig.  §  480.*] 

2.  Appeal  and  Ebbob  (§  970*) — Evidence  (§  546*) — Expebt  Witnesses — De- 

tebmination  of  question  of  competency — review. 

Whether  or  not  a  witness  Is  shown  to  be  qualified  to  express  an  opin- 
ion upon  questions  of  value  Is  a  preliminary  question  for  the  trial  court, 
and  Its  ruling  thereon  will  not  be  disturbed,  unless  plainly  erroneous  as 
matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3849- 
3851;  Dec.  Dig.  {  970;*  Evidence,  Cent  Dig.  |  2363;  Dec.  Dig.  §  546.*] 

S.  Appeal  and  Ebbob  (§  10()4*) — Review — ^Amount  of  Vebdict. 

An  appellate  court  will  rarely.  If  ever,  enter  upon  a  consideration  of 
conflicting  evidence  of  value,  to  determine  whether  a  verdict  for  damage 
to  property  is  excessive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  3944- 
3947;   Dec.  Dig.  §  1004.»] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 

Action  at  law  by  Mollie  E.  Reed  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Thomas  B.  Pryor  and  Vincent  M.  Miles,  both  of  Ft.  Smith,  Ark., 
for  plaintiff  in  error. 
Robert  E.  Jackson,  of  Muskogee,  Okl,,  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

REED,  District  Judge.  The  plaintiff,  defendant  in  error,  recovered 
judgment  in  the  District  Court  against  the  railway  company,  plaintifl 
in  error,  for  $1,133  and  costs,  as  damages  to  her  pasture,  the  destruc- 
tion of  certain  of  the  fences,  and  the  burning  of  an  orchard  upon  some 
17  acres  of  her  land,  alleged  to  have  been  caused  by  fire  originating 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  it  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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from  a  locomotive  engine  used  by  the  railway  company  in  operating 
its  railroad  in  Oklahoma  near  to  plaintiff's  premises,  and  it  prosecutes 
this  writ  of  error  to  reverse  such  judgment. 

The  errors  assigned  and  relied  upon  in  behalf  of  the  plaintiff  in  er- 
ror are  that  the  court  erred:  (1)  In  that  part  of  its  charge  to  the  jury 
which  placed  the  burden  upon  the  railway  company  of  proving  that 
plaintiff  or  her  agent  set  out  the  fire  which  burned  the  orchard.  (2) 
In  excluding,  the  evidence  of  one  of  defendant's  witnesses  as  to  the 
value  of  the  orchard  destroyed.  (3)  That  the  verdict  and  judgment 
are  excessive. 

[1]  The  plaintiff  alleged  as  her  cause  of  action  against  the  railway 
company  that  in  operating  one  of  its  passenger  trains  near  to  her 
premises  it  negligently  failed  to  provide  and  employ  suitable  means 
to  prevent  the  escape  of  fire  from  the  engine,  which  engine  set  fire 
to  dry  grass  and  other  combustible  materials  on  her  land  near  the 
right  of  way  of  the  railway  company;  that  by  reason  of  a  continu- 
ous body  of  such  grass  and  material,  said  fire  spread  over  her  prem- 
ises, and  without  fault  upon  her  part  destroyed  ten  acres  of  pasture 
of  the  value  of  $5,  five  tons  of  hay  of  the  value  of  $15,  130  fence 
posts  of  the  value  of  $13,  and  101  live  pear  trees  and  629  live  apple 
trees  of  the  alleged  value  of  $4,279. 

In  the  answer  as  amended  the  defendant  denied  all  negligence  upon 
its  part,  denied  that  plaintiff  suffered  any  damages  from  any  fire  caused 
by  its  locomotive,  and  denied  the  value  of  the  property  as  alleged  by 
plaintiff.    It  answered  further: 

"That  if  any  of  plaintiff's  property  was  damaged  or  destroyed  as  alleged 
by  her,  such  damage  was  the  result  of  her  own  negligence  by  reason  of  her 
failure  to  exercise  ordinary  care  to  protect  her  property  from  injury  or  de- 
struction, which  faUure  directly  contributed  to  such  loss." 

The  court  instructed  the  jury  that  the  burden  of  proof  was  upon 
the  plaintiff  to  prove  the  allegations  of  her  petition  by  a  preponder- 
ance of  the  evidence,  and  said  further : 

**rhere  are  two  main  questions  for  you  to  determine  in  this  case;  possibly 
three.  First,  do  you  find  by  a  preponderance  of  the  evidence  that  the  raU- 
road  company  set  out  this  fire  in  the  operation  of  one  of  its  trains,  as  charged? 
If  you  find  that  it  did,  then  do  you  find  that  that  fire  was  the  proximate  cause 
of  whatever  injury,  if  any,  was  done  to  the  plaintiff's  property  or  any  part  of 
it,  and  that  you  will  determine  from  the  evidence  in  the  case." 

It  further  charged : 

"Now,  in  a  case  of  this  kind,  a  plaintiff  who  sees  a  fire  started,  and  who, 
by  a  slight  effort  or  reasonable  effort,  or  the  use  of  reasonable  means  within 
his  power,  can  prevent  the  injury  of  his  property,  or  any  part  of  it,  and  stands 
by  and  does  not  do  anything  to  prevent  it,  or  if,  on  the  other  hand,  he  takes 
an  active  part  in  continuing  the  fire  or  spreading  it,  then,  of  course,  he  cannot 
ask  a  jury  for  damages  in  a  case  of  that  kind.  It  is  charged  by  the  raUroad 
company  here  in  this  case,  and  it  is  the  theory  of  the  defense,  that  if  this  fire 
was  set  by  the  railroad  train  as  charged,  that  it  would  not  have  reached  this 
orchard  but  for  the  intervention  of  plaintiff's  agent,  either  in  failing  to  do 
what  was  in  his  power  in  stopping  it  from  reaching  the  orchard,  and  which 
he  might  reasonably  have  done,  or,  in  addition  to  that,  in  actually  setting  out 
fire  himself,  in  such  a  way  as  to  carry  the  fire  on  to  his  orchard.  Now  the 
defense  must  establish  by  a  preponderance  of  the  evidence,  if  you  find  that 
the  conditions  were  such  that  the  fire  might,  but  for  this  intervention  on  his 
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part,  possibly  have  reached  the  orchard ;  of  course,  If  you  find  that  but  for 
the  intervention  of  plaintiff's  agent  the  fire  would  not  have  reached  the  or- 
chard at  all,  then  as  far  as  the  orchard  is  concerned  there  should  be  no  re- 
covery in  this  case." 

Counsel  for  the  plaintiff  in  error  excepted  to  the  charge  as  follows : 

**I  want  to  save  exceptions  to  the  portion  of  the  instructions  placing  the  bur- 
den of  proof  upon  the  defendant  to  prove  by  a  preponderance  of  the  testimony 
that  plaintiff's  agent  set  out  the  fire;  that  the  burden  is  on  the  plaintiff  to 
establish  that  the  fire  originated  straight  from  the  train." 

It  is  upon  that  portion  of  the  charge  to  which  the  exception  was 
taken  that  the  railway  company  predicates  the  assignment  of  error 
under  consideration.  The  charge,  of  course,  must  be  considered  as  a 
whole;  and,  so  considering  it,  the  jury  is  plainly  first  told  that  the 
burden  of  proof  is  upon  the  plaintiff  to  prove  by  a  preponderance  of 
evidence  (1)  that  the  fire  was  set  out  by  the  'defendant's  engine,  and 
(2)  that  such  fire  was  the  direct  and  proximate  cause  of  the  injury 
to  the  plaintiff's  orchard  (the  damage  to  that  being  the  greater  part 
of  plaintiff's  claim);  thus  covering  the  claim  of  the  defendant  that 
plaintiff's  husband,  acting  as  her  agent  in  the  matter,  interfered  with 
the  fire  and  caused  it  to  spread  to  and  damage  the  orchard,  that  the 
burden  was  upon  the  defendant  to  establish  this  by  a  preponderance 
of  the  testimony.  This  issue  was  presented  by  the  defendant  as  an 
affirmative  defense  to  plaintiff's  alleged  cause  of  action,  in  the  event 
that  the  jury  should  find  that  the  fire  originated  from  the  engine; 
and  we  think  that  the  jury  was  correctly  told  that  the  burden  of  estab- 
lishing such  defense  was  upon  the  railway  company.  There  was  no 
error,  therefore,  in  the  charge  considered  as  a  whole. 

[2]  The  defendant  next  complains  of  the  action  of  the  court  in  sus- 
taining an  objection  to  a  question  to  its  witness  D.  F.  Garvin  asking 
an  opinion  as  to  the  damage  to  the  orchard.  This  witness  lived  some 
12  miles  from  the  plaintiff's  premises  and  owned  an  orchard  of  some 
9  acres  which  he  said  was  "just  a  small  orchard  for  family  use." 
After  testifying  in  substance  to  an  experience  of  some  20  years  in 
the  orchard  business,  but  that  he  had  never  been  in  the  plaintiff's 
orchard,  never  saw  it  only  as  he  passed  it  on  the  train,  and  did  not 
know  the  value  of  the  land  in  that  vicinity,  but  that  it  was  about  the 
same  in  quality  as  "that  over  at  Henson,"  but  was  not  acquainted  with 
the  value  of  land  there,  he  was  asked  this  question : 

"Q.  Well,  if  the  market  value  of  land  at  McKee  (a  station  near  plaintiff's 
land)  was  $25  or  $30  an  acre,  either  figure  has  been  testified  to  in  this  case, 
what  would  you  say  would  be  the  difference  in  the  market  value  of  land  of 
17  acres  of  land  at  $25  or  $30,  located  at  McKee,  with  629  apple  trees  on  it, 
from  11  to  14  years  old,  before  a  fire  passed  through  this  orchard  destroying 
it,  and  after  a  fire  passed  through  the  orchard  destroying  it. 

^'Objected  to  by  counsel  for  plaintiff. 

••By  the  Court:  I  don't  think  the  witness  has  shown  himself  qualified  as  to 
the  value.    Objection  sustained.    Defendant  excepts." 

This  ruling  is  assigned  as  error.  Whether  or  not  a  witness  is  shown 
to  be  qualified  to  express  an  opinion  upon  questions  of  value  is  a  pre- 
liminary question  for  the  trial  court,  and  its  ruHng  upon  that  question 
will  not  be  disturbed  unless  plainly  erroneous  as  matter  of  law.    Still- 
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well  Manufacturing  Co.  v.  Phelps,  130  U.  S.  520-527,  9  Sup.  Ct  601, 
32  L.  Ed.  1035 ;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Bradley,  54  Fed.  630, 
4  C.  C.  A.  528.  The  witness  Garvin  was  never  in  the  plaintiflTs 
orchard,  and  had  only  seen  it  from  the  train  in  passing,  and  said  that 
he  did  not  know  land  values  in  that  vicinity.  Clearly  he  was  not 
shown  qualified  to  answer  the  question,  and  there  was  no  error  in  sus- 
taining the  objection  thereto. 

[3]  It  is  finally  urged  that  the  verdict  is  excessive.  To  determine 
this  would  require  a  consideration  of  conflicting  evidence  of  values 
which  an  appellate  court  will  rarely,  if  at  all,  undertake.  Chicago  & 
Northwestern  Ry.  Co.  v.  O'Brien,  153  Fed.  511,  514,  82  C.  C.  A.  461 ; 
and  see  cases  cited  in  Fox  v.  C.  G.  W.  R.  Co.  (D.  C.)  207  Fed.  886, 
889,  and  Gila  Valley  Ry.  Co.  v.  Hall,  232  U.  S.  94,  105,  34  Sup.  Ct. 
229,  58  L.  Ed.  521. 

There  is  an  entire  absence  of  anything  in  this  case  that  would  war- 
rant us  in  disturbing  this  verdict  upon  this  ground,  even  if  we  were 
authorized  to  do  so. 

The  judgment  is  affirmed. 


(216  Fed.  744) 

RALPH  V.  CHICAGO  &  N.  W.  BY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  29,  1914.) 

No.  4118. 

L  CARRncBS  (§  320*) — Action  fob  Injuby  to  Passenger  —  Questions  fob 
Jury. 

Plaintiff  was  in  charge  of  a  shipment  of  stock  on  defendant's  railroad 
from  a  point  in  Minnesota  to  Chicago,  Including  a  car  load  of  horses.  On 
reaching  CUnton,  Iowa,  in  the  night,  without  notice  to  plaintiff,  the  car  of 
horses  in  which  he  was  riding  was  taken  out  of  the  train  and  left  in  the 
yards.  Plaintiff's  testimony  tended  to  show  that  he  was  not  acquainted 
with  the  place,  was  unable  to  find  any  one  and  returned  and  stayed  in 
the  car.  The  night  was  very  cold  and  stormy,  and  he  was  badly  frozen. 
On  the  part  of  defendant,  there  was  testimony  tending  to  show  that  there 
was  a  lighted  restaurant  at  no  great  distance  from  the  car  where  plain- 
tiff could  have  found  shelter.  It  was  intended  that  the  car  should  go 
through,  without  stopping  for  feed  and  rest  Held,  that  under  such  testi- 
mony there  were  questions  of  fact  respecting  defendant's  negligence  and 
plaintiff's  contributory  negligence  which  required  the  submission  of  the 
case  to  the  jury,  and  that  it  was  error  to  direct  a  verdict  for  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§1118, 1126,  1149, 
1153,  1160,  1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315-1325;  Dec.  Dig. 
§  320.*] 

2.  Carriers  (§  331*) — Injury  to  Passenger  in  Charge  of  Live  Stock — Con- 
tributory Negligence. 

A  provision  in  the  contract  that  plaintiff  would  **be  required"  to  ride 
in  the  caboose  did  not  necessarily  make  it  negligence  for  him  to  ride  in 
the  car  with  the  horses,  where  it  was  with  the  knowledge  of  the  trainmen 
and  without  objection  on  their  part. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  1371,  1374-1382; 
Dec.  Dig.  §  331.»] 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;  Charles  A.  Willard,  Judge. 

Action  at  law  by  Joe  Ralph  against  the  Chicago  &  Northwestern 
Railway  Company.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

The  plaintiff  in  error,  a  citizen  of  Minnesota,  sued  the  railway 
company,  an  Illinois  corporation,  in  a  state  court  of  Minnesota  to  re- 
cover damages  for  a  personal  injury  to  himself  while  a  passenger  upon 
one  of  its  trains,  alleged  to  have  been  caused  by  the  negligence  of  its 
employes.  The  defendant  removed  the  cause  to  the  United  States 
District  Court  for  the  district  of  Minnesota,  where  a  trial  resulted  in 
a  directed  verdict,  and  judgment  for  costs  in  favor  of  the  defendant, 
to  reverse  which  the  plaintiff  prosecutes  this  writ  of  error. 

Tom  Davis  and  Ernest  A.  Michel,  both  of  Marshall,  Minn.,  for 
plaintiff  in  error. 

L.  L.  Brown,  W.  D.  Abbott,  and  S.  H.  Somsen,  all  of  Winona, 
Minn.,  for  defendant  in  error. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

REED,  District  Judge.  [1]  The  testimony  on  behalf  of  the  plain- 
tiff shows  or  tends  to  show,  that  on  November  11,  1911,  a  Mr.  Dine- 
hart  shipped  from  Slayton,  Minn.,  two  car  loads  of  sheep,  and  one  car 
load  of  trotting  horses  consigned  to  the  Chicago  Horse  Sales  Com- 
pany at  the  Union  Stockyards,  Chicago,  111. ;  that  plaintiff  was  an  em- 
ploye of  Mr.  Dinehart  and  accompanied  said  stock  as  caretaker  un- 
der the  usual  contract  of  shipment,  leaving  Slayton  about  4  o'clock  in 
the  afternoon  of  that  day  on  the  line  of  the  "Omaha"  Railway  Com- 
pany. At  Butterfield  Junction,  about  50  miles  from  Slayton,  the  stock 
was  transferred  to  the  defendant  company  to  be  carried  from  that  place 
to  its  destination,  over  its  own  line  of  road.  The  stock  arrived  at  the 
Clinton  (Iowa)  yards  of  the  defendant  at  10 :45  p.  m.  Sunday,  Novem- 
ber 12,  1911,  via  Mason  City  and  Belle  Plaine,  division  points  on  its 
line  of  road  in  Iowa.  The  plaintiff  rode  in  the  car  with  the  horses 
from  Slayton  to  Clinton  with  the  knowledge  of  the  conductors  of  the 
train,  and  without  objection  from  any  of  them,  to  care  for  the  horses 
and  keep  them  quiet.  The  weather  was  somewhat  stormy  when  the 
train  left  Slayton,  turned  cold  some  time  Sunday,  and  was  very- 
cold  and  stormy,  with  a  high  wind,  when  it  arrived  at  Clinton.  At 
the  Clinton  yards  the  car  of  horses  in  which  the  plaintiff  was  riding 
was  detached  from  the  caboose,  the  rest  of  the  train,  and  engine,  and 
left  there  overnight.  The  plaintiff  testified  that  he  did  not  know  that 
the  car  was  to  be  set  out  at  Clinton,  and  expected  it  was  to  go  on  to 
Chicago  that  night ;  that  there  was  feed  for  the  horses  in  the  car,  and 
he  carried  his  own  luncheon  and  intended  to  ride  in  the  caboose  from 
Clinton ;  that  when  he  discovered  that  the  car  was  separated  from  the 
rest  of  the  train  he  got  out  and  tried  to  find  the  caboose  and  engine, 
but  was  unable  to  do  so  and  went  back  into  the  car  with  the  horses, 
expecting  that  it  would  soon  start  for  Chicago;   the  car  not  starting 
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as  he  expected,  he  got  out  to  ascertain  where 'in  the  yard  he  was;  that 
he  saw  no  one  nor  any  light,  and  because  of  the  storm,  the  darkness, 
and  his  unacquaintance  with  the  yard  he  was  unable  to  determine 
where  in  the  yard  he  was  and  returned  to  the  car,  where  he  remained 
until  morning ;  that  he  looked  out  of  the  car  at  different  times  during 
the  night,  observed  that  it  was  storming,  but  saw  no  one,  though  he 
heard  the  movement  of  engines  in  the  yard ;  that  the  weather  was  ex- 
ceedingly cold,  and  during  the  night  his  feet  were  so  frozen  that  he 
was  unable  to  continue  his  journey  in  the  morning ;  that  he  was  at- 
tended by  physicians  of  the  company,  who  took  him  to  a  hospital  in 
Clinton,  where  he  remained  for  some  six  months;  that  he  suffered 
much  pain  and  severe  injuries  to  his  feet  from  which  he  will  never 
recover.  The  extent  and  character  of  his  injuries  are  shown  by  the 
testimony  of  physicians. 

The  principal  ground  of  negligence  alleged  against  the  defendant  is 
that  its  employes  in  charge  of  the  train  and  the  yard  at  Clinton  failed 
to  inform  the  plaintiff  that  the  car  of  horses  was  to  be  set  out  at  the 
Clinton  yards  and  left  there  overnight;  that  in  consequence  of  its 
being  so  set  out  he  was  exposed  to  the  severity  of  the  weather,  where- 
by his  feet  were  frozen  producing  the  injuries  of  which  he  complains. 

The  answer  of  the  defendant  admits  the  receipt  of  the  stock,  in- 
cluding the  car  of  horses  and  the  plaintiff  therein  at  Butterfield  Junc- 
tion on  November  11,  1911,  to  be  carried  by  it  to  Chicago;  the  stop- 
ping of  the  car  in  which  plaintiff  was  riding  overnight  in  the  yard  at 
Clinton,  and  that  while  so  in  said  car  he  suffered  some  injuries  by 
exposure  to  cold;  denies  that  plaintiff  was  injured  because  of  any 
negligence  upon  its  part,  and  alleges  that  any  injury  sustained  by  him 
while  in  the  car  was  caused  solely  by  reason  of  his  own  neglect,  and 
the  risks  and  hazards  necessarily  incident  to  being  and  riding  upon 
said  train  and  car,  which  plaintiff  well  knew,  appreciated,  and  as- 
sumed ;   and  denies  all  other  allegations  of  the  petition. 

The  defendant's  conductor  in  charge  of  the  train  from  Belle  Plaine 
to  the  Clinton  yards  testified  that  he  did  not  see  the  plaintiff  on  his 
train;  that  he  heard  stockmen  on  the  train  about  50  miles  out  of 
Clinton  wondering  where  the  man  in  the  car  with  horses  was;  that 
he  did  not  try  to  find  him  or  collect  his  transportation,  but  told  one 
of.  his  brakemen  to  ascertain  at  De  Witt,  a  station  19  miles  from 
Clinton,  if  there  was  such  a  person  in  the  car  of  horses;  that  he  also 
informed  the  yardmaster  at  the  Clinton  yards  on  arrival  there  that  a 
man  was  supposed  to  be  in  the  car  of  horses,  and  that  he  would  better 
look  him  up.  The  brakeman  testified  that  before  arriving  at  De  Witt 
he  overheard  a  conversation  among  some  stockmen  that  they  had  seen 
nothing  of  the  man  in  the  car  of  horses  for  some  time,  and  that  they 
seemed  worried  about  him ;  that  when  they  got  to  De  Witt  he  went 
to  the  car  of  horses,  partly  opened  the  door,  saw  a  man  in  there,  and 
asked  him  if  he  was  all  right,  and  the  man  answered  that  he  was,  and 
wanted  to  know  how  far  it  was  from  Chicago,  that  he  told  him  about 
155  miles;  that  they  would  get  to  the  Clinton  yards  in  about  35  or 
40  minutes ;  that  there  was  a  restaurant  there,  where  he  could  get  a 
good  hot  meal,  and  could  go  to  the  caboose  and  sleep  from  there  to 
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Chicago,  or  could  go  into  the  eating  house;  that  he  did  not  know 
whether  his  stock  was  going  on  or  not,  but  presumed  that  it  was. 

Defendant's  yardmaster  at  the  Clinton  yards  testified  that  the  con- 
ductor of  the  train  upon  its  arrival  there  said  that  there  was  supposed 
■  to  be  a  man  in  charge  of  the  car  of  horses,  that  he  had  not  seen  him, 
and  that  "I  had  better  look  after  him ;  I  did  not  go  to  the  car  to  see 
about  him,  and  didn't  see  the  car  itself  that  I  know  of." 

The  switch  foreman  at  the  Clinton  yard  testified  that  the  train  in 
question  arrived  there  at  10:45  p.  m.,  November  12,  1911;  that  he 
inspected  the  cars  in  that  train;  that  the  conductor  told  him  there  was 
a  man  in  a  car  with  horses,  apd  asked  me  if  I  wouldn't  open  that  car 
when  I  came  to  it  and  see  if  the  man  in  charge  was  there.  I  told  him 
I  would,  and  when  I  came  to  that  car  I  stood  on  one  of  the  truss  rods 
and  held  my  lamp  up  and  hallooed,  "Old  man,  are  you  alive  in  there?" 
He  said  yes;  he  was  lying  alongside  by  the  door  in  a  blanket,  and 
when  he  said  he  was  all  right  I  got  down  and  closed  the  door.  This 
was  10  or  15  minutes  after  the  train  arrived. 

The  car  inspector  testified  that  he  went  with  the  switch  foreman  to 
the  car  in  question  and  testified,  in  substance,  the  same  as  the  switch 
foreman,  but  none  of  them  informed  him  that  the  car  was  to  remain 
there  overnight.  There  is  other  testimony  that  there  was  a  restaurant 
at  or  tiear  the  switchyards,  the  distance  of  which  from  the  car  in  which 
♦  plaintiff  was  varied  in  the  estimates  of  witnesses  from  100  to  500 
feet;  that  there  were  lights  in  this  restaurant  and  other  buildings  in 
or  near  the  yards,  and  that  those  lights  were  burning  that  night ;  that 
the  yards  consisted  of  a  dozen  or  more  tracks  diverging  from  a  lead 
track;  that  switch  engines  were  njoving  in  the  yards  all  night;  that 
trains  were  coming  and  going,  and  many  men  worked  in  the  yards 
and  buildings  during  the  night.  The  foregoing  is  the  substance  of 
defendant's  testimony. 

The  plaintiff  denied  making  the  statements  testified  to  by  the  brake- 
man,  switch  foreman,  and  car  inspector,  and  denied  seeing  or  know- 
ing of  their  coming  to  the  car ;  denied  knowing  of  the  buildings  or 
seeing  the  lights  in  the  yard  or  of  the  men  working  therein,  but  said 
that  he  did  hear  the  movements  of  engines,  but  could  not  tell  where 
they  were. 

At  the  conclusion  of  the  testimony  the  defendant  moved  for  a  di- 
rected verdict  in  its  favor  upon  the  grounds:  (1)  That  the  evidence 
is  insufficient  to  justify  a  finding  that  the  defendant  was  in  any  way 
negligent  or  liable  to  the  plaintiff;  (2)  that  the  injuries  resulted  from 
plaintiflF's  own  fault  and  neglect  without  any  fault  upon  the  part  of 
the  defendant  or  its  employes ;  (3)  that  under  the  contract  of  carriage 
in  question  plaintiff  was  bound  to  ride  and  remain  in  the  caboose  with 
which  the  train  was  provided;  (4)  that  the  plaintiff  assumed  all  risk 
of  the  injury  which  he  sustained ;  (5)  that  the  failure  to  notify  plain- 
tiff of  the  delay  of  the  car  at  Clinton  was  not  the  proximate  cause  of 
his  injury;  and  (6)  that  the  plaintiff  had  ample  opportunity  to  leave 
the  car  and  go  to  a  place  of  comfort  and  safety  after  its  arrival  in 
Clinton.  The  motion  was  overruled  by  the  court.  The  case  was  then 
argued  to  the  jury  in  behalf  of  both  parties,  the  jury  charged,  and  it 
132  C.C.A.— 42 
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retired  the  afternoon  of  April  23,  1913.  In  the  morning  of  April  24th 
it  was  brought  into  court  and  asked  by  the  court  if  it  had  agreed  upon 
a  verdict.  The  foreman  answered  that  it  had  not,  and  was  not  likely 
to  agree.  The  court  addressing  counsel  for  the  defendant  then  said, 
"You  may  renew  the  motion  for  a  directed  verdict,"  which  was  ac- 
cordingly done,  and  the  court  said,  "The  court  grants  the  motion,"  and 
a  verdict  and  judgment  were  entered  accordingly,  to  which  the  plaintiff 
duly  excepted.  Upon  what  ground  the  motion  was  sustained  does  not 
appear. 

The  testimony,  a  brief  statement  of  which  is  set  out  above,  shows 
without  dispute  that  the  plaintiff,  a  stockman  53  years  old,  in  care 
of  a  car  of  horses,  rode  in  the  car  with  them  from  Slayton  to  the 
Clinton  yards,  where  it  was  detached  from  the  caboose  and  the  rest 
of  the  train  and  engine  and  left  overnight;  that  the  destination  of 
the  car  was  Chicago,  where  it  would  have  arrived  early  the  next 
morning  but  for  its  delay  at  Clinton ;  that  the  plaintiff  did  not  know, 
and  was  not  informed  by  any  of  the  trainmen  or  yard  employes,  that 
it  was  to  be  left  at  Clinton.  The  defendant's  testimony  tends  to  show 
that  the  Clinton  yard  was  lighted  and  a  number  of  men  working  there 
during  the  night;  that  there  was  a  restaurant  or  eating  house  near 
the  yards,  and  other  places  where  the  plaintiff  could  have  obtained 
comfortable  accommodations  and  avoided  exposure  to  the  cold,  and 
that  it  was  solely  because  of  his  own  want  of  ordinary  care  to  pro- 
tect himself  and  his  assumption  of  the  risk  of  riding  upon  the  train 
and  in  the  car  of  horses  that  he  suffered  the  injuries  of  which  he  com- 
plains. At  the  close  of  the  testimony  the  defendant  moved  for  a 
directed  verdict  in  its  favor  upon  these  grounds,  which  motion  was 
denied  by  the  court,  and  correctly  so,  we  think,  because  the  testimony 
was  such  as  to  require  its  submission  to  the  jury  for  determination. 
After  the  jury  had  been  out  overnight  and  reported  in  the  morning 
that  it  was  unable  to  agree,  the  court  upon  its  own  motion  requested 
counsel  for  the  defendant  to  renew  its  motion  for  a  directed  verdict, 
which  being  done,  the  court  then  directed  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendant,  which  was  done  and  a  judgment  en- 
tered thereon  for  the  defendant  for  costs.  In  this  we  think  the  court 
erred,  for  disputed  questions  of  fact  must  be  submitted  to  a  jury  for 
determination,  unless  waived  by  the  parties.  It  is  only  when  testi- 
mony is  undisputed,  or  is  so  convincing  or  conclusive  that  reasonable 
impartial  minds  should  reach  but  one  conclusion,  that  the  court  may 
withdraw  it  from  the  jury  and  determine,  as  matter  of  law,  that  the 
verdict  must  be  in  favor  of  one  of  the  parties.  The  trial  court  recog- 
nized this  rule  in  first  denying  defendant's  motion  for  a  directed  ver- 
dict, and  submitted  the  disputed  questions  of  fact  to  the  jury  upon 
instructions  quite  as  favorable  to  the  defendant  as  it  could  rightly 
expect.  Counsel  for  defendant  do  not  question  the  rule,  but  insist 
that  from  the  testimony  of  its  employes  it  conclusively  appears  that 
plaintiff,  by  the  exercise  of  ordinary  care,  could  have  avoided  expos- 
ing himself  to  the  severity  of  the  weather  by  obtaining  shelter  in  the 
restaurant  or  some  of  the  other  buildings  in  or  near  the  Clinton  yards. 
But  this  ignores  entirely  the  plaintiff's  evidence  as  to  the  condition  in 
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which  he  was  placed  by  setting  out  the  car  without  being  informed  that 
this  was  to  be  done,  his  entire  ignorance  of  his  surroundings  and  the 
condition  in  which  he  found  himself  by  being  left  alone  with  the  horses 
in  a  railroad  yard  of  many  tracks  on  a  dark  and  stormy  night. 

The  shipping  contract  upon  which  plaintiff  was  riding  ccmtains  a 
request,  signed  by  him,  that  the  time  for  confining  the  stock  in  the 
car  without  unloading  for  food,  water,  and  rest  be  extended  from 
28  to  36  hours,  and  it  may  be  said  that  he  must  have  known  it  was 
to  be  unloaded  before  reaching  Chicago,  and  might  be  in  the  Clinton 
yards.  But  the  shipment  left  Slayton  at  4:10  p.  m.  Saturday,  Novem- 
ber 11th,  and  the  36-hour  period  would  not  expire  until  4:10  a.  m. 
of  November  13th,  and  the  train  arrived  at  Clinton  at  10 :45  p.  m. 
on  the  12th,  or  6  hours  before  the  expiration  of  the  36-hour  period. 
It  might  very  properly  be  said  that  if  the  car  was  to  be  set  out  before 
the  expiration  of  this  period,  the  plaintiff  should  be  informed  thereof. 
The  36-hour  period  from  Slayton  was  obviously  intended  to  enable 
the  carriage  of  the  stock  to  Chicago  without  unloading  for  food  and 
rest. 

[2]  Again,  it  is  said  the  plaintiff  was  bound  under  the  shipping  con- 
tract to  ride  in  the  caboose,  and  that  it  was  his  own  fault  in  not  do- 
ing so.    The  contract  contains  this  provision,  among  others: 

"Men  actually  in  charge  of  live  stock  will  be  required  to  ride  in  the  ca- 
boose attached  to  the  train,  and  are  prohibited  from  getting  on  or  <^  cars  or 
walking  over  them,  while  they  are  moving." 

This  only  provides  that  the  plaintiff  will  be  required  to  ride  in  the 
caboose.  But  the  trainmen  knew  that  he  was  riding  in  the  car  with 
the  horses,  and  instead  of  requiring  or  even  requesting  him  to  ride  in 
the  caboose,  he  was  permitted  to  ride  in  the  car  without  objection,  and 
a  brakeman  at  Belle  Plaine,  the  plaintiff  says,  requested  that  he  ride 
in  the  car  with  the  horses. 

The  waybill  accompanying  the  car  of  horses  contains  upon  its  face, 
among  other  things  the  following: 

"George  Ralph  in  charge  Clinton  yards  unloaded  6:00  A.  M.,  11/13/11.  Re- 
loaded 4:30  P.  M.,  11/13/11.  Fed— watered— rested.  Car  O  No.  238ia  Ship- 
per, C.  E.  Dinehart ;  destination,  Chicago  Horse  Sales  Company,  U.  S.  Yards." 

Defendant's  testimony  shows  without  dispute  that  the  car  arrived  at 
the  Clinton  yards  at  10:45  p.  m.,  November  12th.  An  indorsement 
thereon  shows  that  the  car  of  horses  was  not  unloaded  until  6  a.  m.  the 
next  morning.  This  indorsement  was  obviously  made  after  the  horses 
were  unloaded,  and  presumably  at  the  time  they  were  reloaded.  It 
appears,  therefore,  that  they  remained  in  the  yards  for  something  over 
eight  hours,  and  that  the  plaintiff  was  with  them  during  that  time. 

The  defendant  cites  and  relies  upon  the  decision  of  this  court  in 
McCullen  v.  C.  &  N.  W.  Ry.  Co.,  101  Fed.  66,  41  C.  C.  A.  365,  49 
L.  R.  A.  642,  as  authorizing  the  direction  of  this  verdict  in  its  favor 
because  of  the  failure  of  the  jury  to  agree.  The  cited  case  does  not 
support  such  contention.  That  case,  it  appears,  had  been  three  times 
tried  upon  substantially  the  same  testimony,  and  each  time  the  jury 
failed  to  agree.     It  was  again  tried  the  fourth  time  upon  the  same 
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testimony  and  submitted  to  a  jury  which,  after  deliberating  for  30 
hours  without  reaching  a  verdict,  was  recalled  and  directed  to  return 
a  verdict  for  the  defeiSant.  Of  tiiis  proceeding,  Judge  Thayer,  speak- 
ing for  this  court,  said: 

"It  has  been  repeatedly  held  since  the  decision  in  Railway  CJo.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct  679,  36  L.  Ed.  485,  that  when  the  facts  proven  are  such 
that  reasonable  men  may  fairly  differ  upon  the  question  as  to  whether  there 
was  negligence  or  not,  the  determination  of  that  issue  is  for  the  jury ;  and 
inasmuch  as  48  men,  who  have  at  various  times  listened  to  the  evidence  in 
this  case,  have  differed  in  opinion  as  to  whether  the  defendant  was  or  was 
not  negligent,  we  would  perhaps  be  Justified  in  regarding  that  test  as  conclu- 
sive, and  in  remitting  the  case  to  the  lower  court  to  be  retried.  In  view  of 
the  numerous  trials  that  have  taken  place,  we  have  thought  it  best,  however, 
to  consider  the  testimony  attentively,  and  decide  as  to  its  sufficiency  to  sus- 
tain a  verdict  for  the  plaintiff,  as  It  would  have  been  our  duty  to  do  if  the 
trial  court,  at  the  conclusion  of  the  first  trial,  had  of  Its  own  motion  directed 
a  verdict  for  the  defendant" 

The  court  then  refers  to  the  testimony,  reverses  the  judgment,  and 
remands  the  cause  for  another  trial.  The  fact  that  12  men  have  lis- 
tened to  the  evidence  and  failed  to  agree  upon  the  question  of  de- 
fendant's negligence  and  the  plaintiff's  contributory  negligence  is  but 
little,  if  any,  less  cogent  that  the  question  of  such  negligence  should 
be  again  tried. 

Of  the  testimony  in  this  case  we  express  no  opinion  as  to  the  ulti- 
mate facts  that  should  be  found  therefrom,  and  only  say  that  it  should 
have  been  submitted  to  the  jury  to  determine  therefrom  the  alleged 
negligence  of  the  defendant,  the  contributory  negligence  of  the  plain- 
tiff, and  any  other  disputed  questions  of  fact.  The  court  erred,  there- 
fore, in  withdrawing  it  from  the  jury  and  itself  determining  these  dis- 
puted questions.  The  judgment  is  reversed,  and  the  cause  remanded 
for  new  trial. 

Reversed. 


(216  Fed.  750) 

SCHWEIG  v.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  29,  1914.) 

No.  4101. 

L  Masteb  and  Sebvant  (§  228*) — ^Masteb's  Liabilttt  fob  Injubt  to  Sebv- 
ANT — ^Assumption  of  Risk — Employers'  Liability  Act. 

An  employ^  of  an  Interstate  railroad  company,  who  worked  for  more 
than  54  hours  out  of  57  hours,  assumed  the  risk  of  Injury  by  reason  of 
his  exhausted  condition,  and  there  can  be  no  recovery  for  his  death,  due 
to  such  cause,  under  Employers'  Liability  Act  April  22,  1908.  c  149,  35 
Stat.  65  (U.  S.  Comp.  St  Supp.  1911.  p.  1322),  unless  the  violation  by  the 
railroad  company  of  some  statute  enacted  for  the  safety  of  employes  con- 
tributed to  his  death  and  exempted  him  from  such  assumption  under  sec- 
tion 4  of  the  act 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  670, 
671 ;   Dec.  Dig.  §  228.* 

Assumption  of  risk  Incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

*For  other  casee  see  same  topic  &  S  number  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Masteb  and  Sebvant  ({  94*) — Houbs  of  Ssbvicb  Act — Railboad  ''E^- 

PLOTB." 

An  employ^,  working  about  feedyards  of  an  interstate  railroad  In  help- 
ing to  unload,  care  for,  and  reload  stock  which  in  course  of  shipment  was 
unloaded  there  for  food,  water,  and  rest,  who  while  riding  on  a  switch 
engine,  from  one  part  of  the  yards  to  another,  fell  off  and  was  killed,  was 
not  within  Hours  of  Service  Act  March  4,  1907,  c.  2939,  34  Stat  1415  (U. 
S.  Comp.  St.  Supp.  1911,  p.  1321),  which  defines  "employes,"  as  used 
therein,  to  mean  •'persons  actually  engaged  in  or  connected  with  the  move- 
ment of  any  train,'*  and  the  fact  that  he  had  been  required  or  permitted 
to  remain  on  duty  continuously  for  more  hours  than  prescribed  therein  did 
not  constitute  a  violation  of  the  act  by  the  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  159 ; 
Dec.  Dig.  I  94.« 

Hours  of  service  of  employ^,  see  note  to  United  States  v.  Houston  Belt 
&  T.  Ry.  Co.,  125  C.  C.  A.  485. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Employ^.! 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;   Chas.  A.  Willard,  Judge. 

Action  at  law  by  Peter  Schweig,  administrator  of  the  estate  of 
Walter  Schweig,  deceased,  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

For  opinion  below,  see  205  Fed.  96. 

Ernest  A.  Michel,  of  Marshall,  Minn.  (Tom  Davis,  of  Marshall, 
Minn.,  on  the  brief),  for  plaintiff  in  error. 

F.  W.  Root  and  Nelson  J.  Wilcox,  both  of  Minneapolis,  Minn.,  for 
defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

CARLAND,  Circuit  Judge.  This  was  an  action  brought  by  Peter 
Schweig,  the  father  and  administrator  of  the  estate  of  Walter  Schweig, 
deceased,  to  recover  damages  for  the  death  of  the  latter,  alleged  to 
have  been  caused  by  the  negligence  of  the  railway  company. 

A  verdict  was  directed  for  the  company  by  the  trial  court,  and  this 
ruling  is  alleged  as  error.  It  was  alleged  in  the  complaint  and  admit- 
ted at  the  trial  that  the  train  of  30  cars  of  stock,  in  connection  with 
which  Schweig  was  working  when  he  was  killed,  was  an  interstate  train ; 
that  the  cattle  that  were  unloaded  from  it  and  then  reloaded  had  come 
from  outside  the  state,  and  were  destined  for  points  outside ;  that  at 
the  time  of  the  accident  the  cars  attached  to  the  engine  from  which 
the  deceased  fell  were  cars  that  had  come  into  Minnesota  from  an- 
other state,  and  with  the  exception  of  one  thereof  were  destined  to 
points  outside  the  state.  The  facts  as  they  appear  in  the  record  are 
substantially  as  follows: 

The  railway  company  has  and  maintains  at  Montevideo,  Minn.,  ex- 
tensive railway  yards,  and  as  a  part  thereof  maintains  stockyards  where 
cattle  are  fed  and  watered,  and  loaded  into  and  off  its  cars.    To  facili- 

'*For  other  cases  see  same  topic  &  8  mumbeb  la  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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tate  the  loading  and  unloading  of  cattle  in  the  3rards,  certain  platforms 
have  been  constructed  alongside  the  tracks ;  the  floor  of  the  platforms 
being  level  with  the  floor  of  the  box  cars. 

Walter  Schweig,  16  years  of  age,  was  employed  by  the  railway 
company  in  working  in  and  about  said  yards,  and  in  and  about  one  of 
said  loading  platforms  forming  a  part  of  said  stockyards.  He  as- 
sisted in  loading  and  unloading  cattle ;  assisted  in  taking  up  and  put- 
ting down  toeboards,  being  small  platforms  leading  from  the  railroad 
car  doors  to  the  loading  platform  and  used  to  prevent  cattle  from 
falling  down  between  the  platform  and  the  car.  He  pulled  down 
water  troughs  on  said  interstate  cars,  said  troughs  being  made  of  iron 
and  built  into  the  side  of  the  cars,  so  as  to  become  a  part  of  the  same, 
and  helped  to  place  sand  in  the  cars  preparatory  to  shipment  of  live 
stock.  He  also  loaded  hay  into  said  cars  for  the  purpose  of  feeding 
the  cattle  therein. 

Deceased  and  other  employes  were  accustomed  to  ride  on  the  en- 
gines of  the  company  in  going  from  place  to  place  about  the  yards 
where  their  services  were  required.  On  the  morning  of  October  1, 
1911,  the  day  of  the  accident,  a  train  consisting  of  30  cars  of  live 
stock  arrived  at  Montevideo.  The  cattle  were  unloaded  and  driven 
into  the  pens  for  food,  water,  and  rest,  and  the  empty  cars  were  taken 
to  the  storage  yards  by  the  switch  engine. 

At  some  time  in  the  afternoon,  it  being  then  time,  in  usual  course, 
to  reload  these  cattle,  the  switch  engine  went  into  the  storage  yard, 
attached  itself  to  21  of  those  30  empty  .cars,  and  hauled  them  to  and 
spotted  them  at  the  chutes  for  loading.  The  reason  why  the  whole 
30  were  not  handled  in  the  one  movement  was  that  there  were  only 
chutes  enough  to  accommodate  21  cars  at  one  time.  When  the  21 
cars  were  loaded,  the  switch  engine  was  attached  to  them  for  the  pur- 
pose of  taking  them  back  to  the  storage  yards,  there  to  await  the  load- 
ing of  the  remaining  9  cars,  which  would  make  up  the  full  original 
train  of  30  cars  for  their  further  eastward  journey.  At  this  time 
three  of  the  employes  of  the  company,  namely,  Walter  Schweig,  the 
deceased,  Charles  Garrettsee,  and  Charles  Yung,  got  onto  the  train  to 
ride  down  into  the  storage  yards.  Later,  while  in  the  act  of  stei>ping 
over  the  coupling  apparatus  on  the  locomotive,  Schweig  fell  off,  and 
was  run  over  and  killed.  There  was  testimony  on  the  part  of  the 
plaintiff  that  Schweig  was  ordered  to  go  down  to  the  storage  yards, 
but  in  the  view  we  take  of  the  case  this  becomes  immaterial,  as  we 
think  under  the  evidence  that  Schweig  was  not  a  trespasser  in  riding 
upon  the  engine.  In  approximately  57  hours  next  preceding  the  time 
of  the  accident,  deceased  had  been  on  duty  and  working  for  the  com- 
pany 54  hours  and  40  minutes.  There  was  evidence  that  deceased  had 
fallen  asleep  the  previous  night  at  10:30,  while  standing  up  eating  a 
sandwich.  The  only  negligence  alleged  against  the  company  was  the 
act  of  permitting  Schweig  to  so  continuously  work  without  rest 

[1]  Plaintiff  in  error  claims  that  Schweig  fell  from  the  engine  by 
reason  of  being  in  a  tired  and  exhausted  condition,  although  them 
is  no  direct  evidence  that  this  was  so,  and  it  is  very  doubtful  whether 
there  was  sufficient  evidence  to  go  to  the  jury  upon  this  subject   (S. 
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L.,  I.  M.  &  S.  Ry.  Co.  v.  McWhirter,  229  U.  S.  265,  33  Sup.  Ct.  858, 
57  L.  Ed.  1179);  but  we  do  not  determine  this  question.  Looking 
at  the  case  as  presented  by  the  record,  regardless  of  the  Hours  of 
Service  Act,  and  treating  the  case  simply  as  one  under  the  Employ- 
ers' Liability  Law  (35  Stat.  65),  it  is  clear  that  Schweig  assumed  the 
risk  of  injury  by  reason  of  the  continuous  hours  of  service,  as  he 
knew  better  than  anybody  else  his  own  condition,  and  as  to  whether 
he  was  taking  any  risks  in  continuing  to  work  in  his  then  present  con- 
dition, whatever  it  was.  Therefore  the  verdict  was  rightly  directed 
on  this  view  of  the  case.  It  remains  to  consider  whether  the  Hours 
of  Service  Act  relieved  Schweig  of  the  assumption  of  risk.  Section 
4  of  the  Employers'  Liability  Act  provides: 

**Sec.  4.  That  In  any  action  brought  against  any  common  carrier  under  or 
by  their  virtue  of  any  of  the  provisions  of  this  act  to  recover  damages  for 
*  *  *  the  death  of  any  of  its  employes,  such  employ^  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  in  any  case  where  the  violation  by 
such  common  carrier  of  any  statute  enacted  for  the  safety  of  employ^  con- 
tributed to  the    ♦    ♦    •    death  of  such  employ^.*' 

[2]  It  thus  appears  that  if  Schweig  was  within  the  Hours  of  Serv- 
ice Act,  and  the  violation  of  the  terms  of  that  act  was  the  cause  of 
his  death,  he  did  not  assume  the  risk.  Section  1  of  the  Hours  of  Serv- 
ice Act  provides: 

'That  the  term  employes  as  used  in  this  act  shall  be  held  to  mean  persons 
actually  engaged  in  or  connected  with  the  movement  of  any  train." 

We  are  not  now  to  consider  whether  Schweig  was  engaged  in  in- 
terstate commerce,  for  that  is  admitted;  but  the  question  is,  Was 
he  actually  engaged  in  or  connected  with  the  movement  of  any  train? 
In  riding  upon  the  engine,  Schweig  and  the  other  employes  had  noth- 
ing to  do  with  its  operation  or  movement.  Their  work  was  entirely 
independent  of  this,  and  it  seems  clear  that  in  performing  the  work, 
which  the  record  shows  that  Schweig  performed,  he  was  neither  with- 
in the  spirit  or  the  letter  of  the  Hours  of  Service  Act.  He  was  nei- 
ther engaged  in  nor  connected  with  the  movement  of  the  train. 
Whether  Schweig  was  tired  and  exhausted  by  reason  of  continuous 
service  did  not  affect,  and  could  not  affect,  the  movement  of  the  in- 
terstate train.  This  condition  of  the  case  left  the  rule  in  regard  to 
the  assumption  of  risk  operative,  and  defeats  a  recovery  by  the  per- 
sonal representative  of  Schweig.  Southern  Railway  Co.  v.  Crockett, 
234  U.  S.  725,  34  Sup.  Ct.  897,  58  h.  Ed.  1564. 

Judgment  below  affirmed. 
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MEMORANDUM  DECISIONS 


(216  Fed.  990) 

AMERICAN  BONDING  CO.  OF  BALTIMORE  v.  UNITED  STATES,  for 
Use  of  CHALLIS  et  al.  (Circuit  Court  of  Appeals,  Third  C^lrcuit  October  9, 
1914.)  No.  1862,  In  Error  to  the  District  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania ;  Charles  P.  Orr,  Judge.  Action  at  law  by 
the  United  States,  for  use  of  David  W.  Challls,  David  A.  Challls,  and  Fred 
Challls,  partners  doing  business  as  D.  W.  Challls  &  Sons,  with  Reuben  Brew- 
er, Creorge  B.  McDonald,  and  others  as  Interveners,  against  the  American 
Bonding  Company  of  Baltimore.  Judgment  for  plaintiffs  and  Interveners,  and 
def^idant  brings  error.  Modified  and  affirmed,  as  per  stipulation  of  parties. 
Gilford  K.  Wright,  of  Pittsburgh,  Pa.,  for  plaintiffs  In  error.  J.  M.  Sherwln, 
of  Erie,  Pa.,  for  defendants  In  error.  Before  BUFFINGTON,  McPHERSON, 
and  WOOLLEY,  CJlrcult  Judges. 

BUFFINGTON,  Qrcult  Judge.  This  cause  came  on  to  be  heard  on  the 
transcript  of  record  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  and  was  argued  by  counseL  On  considera- 
tion whereof,  and  In  conformity  with  the  stipulation  of  counsel  to-day  filed. 
It  Is  now  here  ordered  and  adjudged  by  tills  court  that  the  judgment  of  Uie 
said  District  Court  be  and  the  same  Is  hereby  affirmed,  except  as  to  the  claims 
of  the  Crane  Company  and  the  H.  W.  Johns-Manville  Company,  thus  reducing 
the  amount  of  the  judgment  entered  in  the  said  District  Court  to  the  sum  of 
$4^265.98;  the  costs  in  this  court  to  be  divided  equally  between  the  parties 
hereto. 


(216  Fed.  991) 

PADROSA  V.  SERRA  OLIVEIRA  &  CO.  (Circuit  Court  of  Appeals.  Fifth 
Circuit.  October  29,  1914.)  No.  2708.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Georgia.  Wm.  I.  Grubb,  Judge. 
BoUlng  Whitfield,  of  Brunswick,  Ga.,  and  Edw.  S.  Elliott,  of  Savannah,  Ga., 
for  plaintiff  In  error.  Frederick  T.  Saussy,  of  Savannah,  Ga.,  and  Alexander 
Akerman,  of  Macon,  Ga.,  for  defendant  In  error.  Before  PARDEE,  Clrcoit 
Judge,  and  NEWMAN  and  CALL,  District  Judges. 

PER  CURIAM.  The  trial  judge  was  unquestionably  right  in  holding  that 
under  the  contract  proved  the  delivery  of  the  lumber  contracted  for  was  to 
be  made  at  the  ports  of  discharge  In  Cape  de  Verde  Islands.  The  judgment 
of  the  District  Court  is  affirmed. 


(216  Fed.  991) 

WATTS  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Fifth  arcuit 
October  29,  1914.)  No.  2709.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Georgia.  William  T.  Newman,  Judge. 
Stiles  Hopkins,  of  Atlanta,  Ga.,  for  plaintiff  In  error.  John  W.  Henley,  Asst 
U.  S.  Atty.,  of  Atlanta,  Ga.,  for  the  United  States.  Before  PARDEE,  Circuit 
Judge,  and  GRUBB  and  CALL,  District  Judges. 

PER  CURIAM.  As  no  bill  of  exceptions  was  talcen  and  allowed  In  the 
trial  court,  the  only  question  on  this  writ  of  error  fe  whether  the  count  of 
the  indictment  under  which  the  plaintiff  in  error  was  convicted  Is  sufficient, 
and  as  to  that  we  find  that  the  objections  urged  by  the  demurrer  were  not 
well  founded.    Judgment  affirmed* 
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(216  Fed.  991) 

ACTIESSELSKABET  INGRID  et  al.  v.  CENTRAL  R.  CO.  OF  NEW  JER- 
SEY et  al.  (Circuit  Court  of  Appeals,  Second  Circuit  October  8,  1914.)  No. 
168.  On  petition  for  rehearing.  Denied.  For  former  opinion,  see  216  Fed. 
72,  132  C.  C.  A.  .316.  Before  COXE  and  ROGERS,  Circuit  Judges,  and 
MAYER,  District  Judge. 

PER  CURIAM.  The  petition  for  rehearing  of  this  case  must  be  denied. 
It  Is  based  upon  the  assumption  that  the  court  failed  to  consider  whether  or 
not  the  railroad  company  had  complied  with  the  regulations  of  the  Interstate 
Commerce  Commission  respecting  the  transportation  of  explosives.  It  is  true 
that  the  matter  referred  to  was  not  commented  upon  in  the  opinion  ren- 
dered. That  is  true  also  of  some  other  matters  suggested  in  argument  But 
we  did  not  consider  it  necessary  to  discuss  them  because  we  did  not  regard 
them  as  seriously  Involved  in  the  case  or  affecting  the  conclusion  which  we 
had  reached.  It  Is  conceded  that  in  certain  particulars  the  railroad  company 
failed  to  observe  all  the  regulations  which  the  Interstate  Commerce  Commis- 
sion had  laid  down.  This  court  does  not  question  the  correctness  of  the  doc- 
trine that,  when  a  ship  is  in  actual  violation  of  a  statutory  rule  intended  to 
prevent  collisions,  the  burden  rests  upon  the  ship  of  showing,  not  merely  that 
her  fault  might  not  have  been  one  of  the  causes  or  that  it  probably  was  not, 
but  that  it  could  not  have  been.  This  court  has  followed  that  rule  and  ap- 
plied it  in  collision  cases.  We  are  aware,  too,  that  state  courts  have  applied 
the  same  principle  in  cases  where  vehicles  violate  statutory  rules  or  municipal 
ordinances  regarding  the  use  of  highways,  and  an  Injury  occurs  contempo- 
raneously with  the  violation.  In  a  proper  case  It  may  be  that  this  court 
might  apply  the  same  principle  to  a  railroad  violating  the  regulations  pre- 
scribed by  the  Interstate  Commerce  Commission  In  a  case  where  an  explosion 
occurred  while  an  explosive  was  in  the  possession  of  the  carrier  at  the  time 
the  violation  of  the  regulations  took  place.  That  principle,  however.  Is  not 
involved  in  the  case  at  bar.  Before  that  principle  could  be  applied  to  this 
case  it  would  be  necessary  to  show  that  the  particular  explosion  which  de- 
stroyed the  Ingrld  was  the  explosion  of  dynamite  which  at  the  time  of  the 
explosion  was  in  the  possession  of  the  railroad  company.  That  fact  was  not 
made  satisfactorily  to  appear.  As  we  stated  In  our  opinion  It  was  Impossible 
to  say  whether  the  dynamite  which  exploded  first  and  destroyed  the  Ingrld 
was  the  dynamite  which  had  been  removed  from  the  car  to  the  Katherine  W. 
and  therefore  had  ceased  to  be  In  the  possession  of  the  railroad  company,  or 
whether  It  was  the  dynamite  which  had  not  been  removed.  The  burden  of 
showing  that  the  dynamite  which  exploded  and  caused  the  destruction  of  the 
Ingrld  was  In  the  possession  of  the  railroad  company  rested  upon  the  plain- 
tiff. If  the  burden  had  been  met,  and  It  had  been  made  out  that  the  dyna- 
mite was  that  which  was  In  the  possession  of  the  railroad  company,  then  and 
not  before  would  It  have  been  the  duty  of  the  latter  to  have  removed  the 
presumption  of  negligence  which  arose  from  Its  failure  to  conform  to  the  reg- 
ulations prescribed.  As  the  members  of  the  court  are  not  divided  in  opinion, 
we  are  without  authority  to  certify  the  case  to  the  Supreme  Court 
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ABATEMENT  AND  REVIVAL 

Bee  Mines  and  Minerals,  |  70. 

ACCOUNT. 

See  Patents,  H  312,  318;    Street  Railroads,  § 
68;    Trade-Marks  and  Trade-Names,  {  98. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Bankruptcy,  |  258;   Executors  and  Admin- 
istrators. 

ADMIRALTY. 

See  Collision;    Evidence,  §  37;    Salvage;    Sea- 
men ;    Shipping ;    Towage. 

I.  JUBISDICnON. 

fit  (U.  S.  C.  C.  A.)  In  admiralty,  courts  deter- 
mine causes  on  equitable  principles,  and  treat 
as  immaterial  whether  the  pleading  counts  upon 
contract  or  tort.— Rainey  v.  New  York  &  P.  S. 
S.  Co.,  509. 

§  14  (U.S.C.O.A.)  Where  a  debt  was  for  ma- 
terial and  supplies  furnished  to  vessels  and  cog- 
nizable in  admiralty,  the  right  to  sue  thereon 
in  admiralty  was  not  atFected  by  the  taking  of 
a  bond  and  mortgage  for  the  same,  unless  such 
was  the  express  intention  of  the  parties.— Kob- 
ins  Dry  Dock  &  Repair  Co.  v.  Chesbrough,  3(55. 

§  21  (U.  S.  C.  C.  A.)  In  the  absence  of  a  feder- 
al or  state  statute  giving  the  right  of  action,  a 
suit  cannot  be  maintained  in  a  court  of  admiral- 
ty to  recover  for  the  death  of  a  seaman. — 
Rainey  v.  New  York  &  P.  S.  S.  Co.,  509. 

n.   REBCEDIES  IN  PERSONAM  AND  IN 
REBf. 

§32  (U.S.C.CA.)  The  rule  which  practically 
prohibits  suits  bv  attachment,  by  garnishment 
or  otherwise,  in  the  federal  courts  outside  of  the 
districts  of  the  residence  of  the  parties,  has  or- 
dinarily no  application  to  suits  in  admiralty.— 
Robins  Dry  Dock  &  Repair  Co.  v.  Chesbrough, 


IX.   AFPEAXi. 

§  108  (U.S.C.C.A.)  A  rule  of  the  District 
Court  fixing  the  time  for  taking  appeals  in  ad- 
miralty is  not  a  "law"  within  the  meaning  of 
the  Circuit  Court  of  Appeals  Act  of  March  3^ 
1891,  §  11,  authorizing  an  appeal  within  six 
months,  except  where  a  lesser  time  is  limited  by 
law.— Robins  Dry  Dock  &  Repair  Co.  v.  Chea- 
broitgh,  365. 

AFFIDAVITS. 

See  Indictment  and  Information,  {  52. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

See  Conrts,  {  276;  United  States,  {  127. 

AMENDMENT. 

See  Appeal  and  Error,  |  889. 

APPEAL  AND  ERROR. 

See  Admiralty,  §  108;  Arbitration  and  Awards 
$  73;  Bankruptcy,  $§  4:«),  463,  467,  4S1; 
Contempt,  §  66;  Criminal  Law,  |§  1036- 
1186. 

I.  NATURE  AND  FORM  OF  REMEDY. 

§4  (U.S.C.CA.)  The  decision  of  a  District 
Court  on  exceptions  to  the  award  of  arbitrators, 
rendered  under  Arbitration  Act,  §  8,  is  review- 
able in  the  Circuit  Court  of  Appeals  by  appeal. 
— Georgia  &  F.  Ry.  Co.  v.  Brotherhood  of  Loco- 
motive Engineers,  559. 

m.  DEOISIONS  REVIEWABLE. 
(D)   Ftn«lltT  of  Determlnattoii. 

S  78  (U.S.C.CA.)  A  decree  dismissing  a  cross- 
bill in  part  on  motion  of  one  of  the  defendants 
thereto,  but  giving  all  defendants  leave  to  an- 
swer and  retaining  the  case  for  further  proceed- 
ings, held  not  a  "tinal  decree"  reviewable  by  the 
(^ircuit  Court  of  Appeals  on  appeal.— Gladys 
Belle  Oil  Co.  v.  Mackey,  373. 
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V.  PRESENTATION    AND    RESERVA- 
TION IN   LOWER   COURT   OF 
GROUNDS   OF  REVIEW. 

(B)  Objeettons  and   Motions,   and   Rnliuffs 
Tliereon. 

§  193  (U.S.C.C.A.)  Of  failure  of  a  petition,  un- 
der Uev.  St.  Ohio,  §  3373—1,  for  not  giving 
plaintiff  a  switcli  track  connection,  when  de- 
tendant  railroad  had  given  one  to  another,  to 
specify  the  other,  defendant,  failing  to  ask  for 
siuh  specification  under  Gen.  Code  Ohio,  § 
11,')30,  may  not  complain.— Hocking  Valley  R. 
Co.  V.  New  York  Coal  Co.,  387. 

VH.    REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF   OAUSE. 
(A)  Time  of  Taking  Prooeedluffs. 

f  339  (U.S.C.C.A.)  An  interlocutory  decree  in 
favor  of  complainant,  in  a  suit  for  infringement 
of  a  trade-mark,  held  reviewable  on  an  appeal 
taken  within  the  statutory  time  after  final  de- 
cree.— Nashville  Syrup  Co.  v.  Coca  Cola  Co., 
39. 

XI.   ASSIGNMENT   OF   ERRORS. 

S 719  (U.S.C.C.A.)  Denial  of  a  requested 
charge  cannot  be  reviewed,  unless  error  is  as- 
signed thereon.— City  of  Detroit  v.  Grummond. 

417.  

^TVI.  REVIEW. 

(D)   Amendments^   Additional    Proofs,  and 
Trial  of  Cause  Anew. 

§889  (U.S.C.CA.)  Under  Rev.  St  §  964  (U. 
S.  Comp.  St.  1901,  p.  696),  which  permits  the 
amendment  of  pleadings  to  conform  to  the  proofs, 
where  evidence  was  introduced  by  both  par- 
ties with  respect  to  a  matter  which  was  ma- 
terial, the  petition  will  be  treated  as  having 
been  amended,  when  necessary  to  properly  put 
such  matter  in  issue. — United  Kansas  Portland 
Cement  Co.  v.  Harvey,  460. 

(F)  Discretion   of  Lower   Court. 

§  959  (U.S.C.C.A.)  Under  Old  Equity  Rule 
^7,  which  required  leave  of  court  to  file  a  sup- 
plemental bill,  the  action  of  the  court  in  grant- 
ing or  refusing  such  leave  is  not  subject  to  re- 
view in  the  appellate  court  unless  for  a  gross 
abuse  of  discretion. — Liebing  v.  Matthews,  245. 

§  960  (U.S.C.C.A.)  Under  Code  Iowa  1897,  § 
3r>;">2,  in  force  in  the  federal  District  Court  for 
the  Southern  District  of  Iowa  by  virtue  of  Rev. 
St.  f  914  (U.  S.  Comp.  St.  1901,  p.  684),  and 
rule  3,  subd.  4,  of  such  court,  the  striking  out  of 
a  reply  filed  without  leave  after  trial  has  com- 
menced is  within  the  discretion  of  the  court,  and 
its  action  is  reviewable  only  for  a  gross  abuse 
of  discretion.— Hartley  v.  Lapidus  &  Ilolub  Co., 
336. 

§  970  (U.S.C.C.A.)  Whether  or  not  a  witness 
is  shown  to  be  qualified  to  express  an  opinion 
upon  questions  of  value  bein^  a  preliminary 
question  for  the  court,  its  rulmg  thereon  will 
oot  be  disturbed,  unless  plainly  erroneous  as 
matter  of  law.— St  Louis,  1.  M.  &  S.  Ry.  Co.  v. 
Reed,  651. 

§  977  (U.S.C.C.A.)  The  ruling  of  a  federal 
court  of  equity  on  a  petition  for  rehearing  can- 
not r)e  reviewed  by  an  appellate  court. — Liebing 
V.   Matthews.  245. 


§  977  (U.S.C.O.A.)  The  court  having  cwisider- 
ed  plaintiff's  alleged  errors  in  the  motion  for  a 
new  trial  and  denied  the  same,  no  error  could 
be  assigned  to  the  ruling  on  a  writ  of  error.— 
Benedetto  v.  W.  P.  Rend  Colleries  Co.,  500. 

kQ)   Qnestions  of  Fact,  Verdicts,  and  PiBd« 
Inifs. 

8  1004  (U.S.C.CA.)  An  appellate  court  will 
rarely,  if  ever,  enter  upon  a  consideration  of 
conflicting  evidence  of  value  to  determine  wheth- 
er a  verdict  for  damage  to  property  is  excessive. 
—St.  Louis,  I.  M.  &  S.  Ry.  Co.  ▼.  Reed,  65L 

§  1022  (U.S.C.CA.)  On  a  reference  by  con- 
sent of  the  parties  the  findings  of  fact  made  by 
the  master,  especially  when  approved  by  the 
district  judge,  are  at  least  presumptively  cor- 
rect—Abbott ▼,  Underwood,   479. 

(H)  Harmless  Brror. 

§  1035  (U.S.C.CA.)  Though  a  petition  and 
proof  made  a  case  under  the  first  clause  of  Rev. 
St.  Ohio.  §  3373—1,  trial  of  it  as  one  under  the 
si'cond  clause,  which  only  adds  the  element  that 
the  railroad  company  be  interested  in  the 
freights  of  the  shipper  in  whose  favor  it  had 
discriminated,  is  immaterial.— Hocking  Valley 
R.  Co.  V.  New  York  Coal  Co.,  387. 

§  1058  (U.S.C.C.A.)  Error  in  sustaining  an 
objection  to  a  question  propounded  by  plaintiff 
to  an  expert  witness  was  cured  by  the  court  sub- 
sequently permitting  the  expert  to  answer  sub- 
stantially the  same  question.— Benedetto  v.  W. 
P.  Rend  CoUeries  Co.,  506. 

APPEARANCE. 

See  Corporations,   §  482;    Courts,  i  276;    In- 
sane Persons,  §  26. 

§  19  (U.S.C.C.A.)  A  general  or  voluntary  ap- 
pearance gives  jurisdiction  of  the  person  of  the 
defendant.— United  Slates  v.  New  York  &  O.  S. 
S.  Co.,  305. 

ARBITRATION  AND  AWARD. 

See  Appeal  and  Error,  $  4. 

m.   AWARD. 

§  73  (U.S.C.CA.)  Under  Arbitration  Act,  |  8, 
which  authorizes  a  review  of  the  award  by  the 
District  Court  on  exceptions  **for  matter  of  law 
apparent  upon  the  record,"  an  award  is  subject 
to  exception  only  on  some  ground  which  affects 
the  jurisdiction,  right,  or  authority  of  the  arbi- 
trators to  make  the  same.— Georgia  &  F.  Ry. 
Co.  V.  Brotherhood  of  Locomotive  Engineers, 
559. 

Such  review  can  only  extend  to  questions  af- 
fecting the  legality  of  the  proceedings  or  the 
conclusiveness  of  the  award,  and  views  express- 
ed by  the  arbitrators  or  reasons  given  for  their 
decision  are  immaterial. — ^Id. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  |  719. 

ASSIGNMENTS. 

See  Street  Railroads,  |  49. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSUMPTION. 

See  Master  and  Servant,  §  228. 

ATTACHMENT. 

See  Admiralty,  J  32. 

ATTORNEY  AND  CLIENT. 

See  Criminal  Law,  f  1171;   Bailroads,  §.  109; 
Trial,  §  110. 

AWARD. 

See  Arbitration  and  Award,  §  73. 

BAILMENT. 

See  Fledges. 

BANKRUPTCY. 

See  Contempt,  {  66;    Joint  Adventures,  §  4. 

n.  PETITION,  ADJXTDICATION,  WAR- 
RANT,  AND   CUSTODY   OF 
PROPERTY. 

(A)  Jurisdiction  and  Course  of  Procedure 
In  General. 

§  15  (U.S.C.C.A.)  A  bankruptcy  court,  neither 
under  Bankruptcy  Act,  §  21a,  nor  independent 
thereof,  had  authority,  on  a  creditor's  petition  in 
bankruptcy  proceedings  against  a  firm,  to  try 
the  question  of  the  membership  in  the  firm  of 
an  alleged  secret  partner  against  his  will,  and  to 
compel  him  to  file  schedules  of  assets  and  lia- 
bilities.—In  re  Samuels,  187. 

(O  Involuntary  Proceedlnnrs. 

i  54  (U.S.C.C.A.)  A  partnership  cannot  be  ad- 
judged a  bankrupt  so  long  as  any  of  its  members 
are   individually  solvent. — In   re   Samuels,   187. 

§  69  (IT.S.C.CA.)  In  bankruptcy  proceedings 
a  firm  for  some  purposes,  under  Bankruptcy 
Act,  §^  1,  5,  is  treated  as  an  entity.— In  re  bam- 
uels,  187. 

§81  (U.S.C.C.A.)  In  a  bankruptcy  proceeding 
against  a  firm,  a  creditor's  petition  against  an 
alleged  secret  partner  seeking  to  compel  him  to 
file  schedules  of  assets  and  liabilities,  but  not 
alleging  that  he  was  insolvent,  held  not  Sustain- 
able under  Bankruptcy  Act,  |  59.— In  re 
Samuels,    187. 

§  90  (U.S.C.C.A.)  In  bankruptcy  proceedings 
against  a  firm,  the  bankruptcy  court  has  juris- 
diction to  inquire  and  determine  whether  an  al- 
leged secret  partner  is  or  is  not  a  member  of  the 
firm,  and,  if  he  is,  whether  he  is  solvent. — In 
re  Samuels,  187. 

When  no  petition  in  bankruptcy  has  been  filed 
against  an  alleged  secret  partner  as  an  indi- 
vidual and  he  asserts  under  oath  that  he  is  not 
a  partner,  he  cannot  be  summarily  adjudged 
such  on  an  inquiry  before  a  referee  in  bank- 
ruptcy to  which  he  does  not  consent. — Id. 


m.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  Aaalfirnment,    and    Title,    Riflrlits,    and 
Remedies   of   Trustee   In    General. 

§  136  (U.S.C.C.A.)  A  court  of  bankruptcy  has 
no  legal  power  to  endeavor  to  enforce  an  order 
to  pay  over  money  to  a  receiver  or  trustee  by 
civil  contempt  proceedings  resulting  in  a  decree 
committing  the  contemner  to  jail  until  he  shall 
have  complied  with  the  original  order,  unless  the 
evidence  in  the  contempt  proceedings  clearly 
demonstrates  a  present  ability  and  a  willful  re- 
fusal to  obey. — Freed  v.  Central  Trust  Co.  of 
Illinois,  7. 

i  140  (U.S.C.CA.)  Certain  goods  in  the  pos- 
session of  a  bankrupt  on  the  occurrence  of  bank- 
ruptcy held  on  consignment  for  sale,  and  hence 
title  thereto  did  not  pass  to  the  bankrupt's 
trustee. — Thomas  v.  Field-Brundage  Co.,  231. 

i  140  (U.S.C.C.A.)  A  contract  under  which 
property  was  furnished  to  a  bankrupt  for  use 
and  not  for  sale,  and  which  expressly  provided 
that  the  title  should  not  pass  until  it  was  fully 
paid  for,  construed,  and  held  a  conditional  bill 
of  sale,  and  not  a  chattel  mortgage. — In  re 
White's  Express  Co.,  234. 

§  149  (U.S.C.C.A.)  A  bankruptcy  court  in  pro- 
ceedings against  a  partnership  has  no  jurisdic- 
tion to  administer  the  estate  of  an  alleged  secret 
partner  without  declaring  him  a  bankrupt  or 
finding  him  insolvent. — In  re  Samuels,  187. 

§  155  (U.S.C.C.A.)  Owners  of  securities  in  the 
hands  of  bankrupts,  who  were  brokers,  which 
had  been  wrongfully  pledged  as  collateral  for 
a  bank  loan,  and  were  sold  by  the  bank,  held 
subrogated  to  the  bank's  right  of  set-off  with 
respect  to  a  general  balance  to  the  credit  of  the 
bankrupts  in  their  deposit  account,— In  re  Leav- 
itt  &  Grant,  139. 

(C)  Preferences   and    Transfers   by    Bank- 

rupt, and  Attachments  and 
Other  Liens. 

I  161  (U.S.C.CA.)  Where  a  mortgage  exe- 
cuted by  the  bankrupt  more  than  four  months 
before  bankruptcy  was  not  recorded  until  with- 
in that  time  but  was  valid  as  against  the  subse- 
quent creditors  not  having  acquired  a  lien  and 
the  bankrupt's  trustee  who  represented  no  such 
creditors,  it  was  not  a  voidable  preference  under 
Bankr.  Act,  §§  (50a,  60b,  as  amended  by  Act 
Feb.  5,  1903,  §  13,  on  the  ground  that  the  date 
of  record  for  that  purpose  constituted  the  date 
of  execution. — Deupree  v.  Watson,  543. 

§  166  (U.S.C.C.A.)  In  a  suit  by  a  bankrupt's 
trustee  to  recover  an  alleged  preference  from  a 
bank,  evidence  of  the  continued  protest  of  the 
bankrupt's  checks  from  March,  1910,  until  No- 
vember, when  the  preferences  were  given,  held 
sufficient  to  put  the  bank  on  inquiry  as  to  the 
bankrupt's  insolvency.— Bucksport  Nat.  Bank 
V.   Conners   Nat.   Bank,   90. 

In  a  suit  by  a  bankrupt's  trustee  to  recover 
certain  alleged  preferences,  evidence  of  knowl- 
edge that  the  bankrupt  had  forged  the  name  of 
certain  indorsers  to  certain  notes  held  by  de- 
fendant bank,  taken  in  connection  with  other 
facts    concerning   his    financial    standing,    held 


For  cases  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (8)  NUMBER 


Digitized  by 


Google 


B«Bkr«pto7 


132  0.  C.  A.  BBPORTS 


670 


sufficient  to  give  the  bank  reasonable  caose  to 
believe  that  he  was  insolvent— Id. 

§  178  (U.S.C.CA.)  Where  a  majority  stoclc- 
holder  of  a  corporation,  with  knowledge  of  its 
precarious  financial  condition,  agreed  to  sell  _to 
the  corporation  its  stock  of  a  par  value  of  $5,- 
100  for  $2,000,  receiving  $500  cash  and  notes 
secured  by  a  deed  of  trust  covering  all  the  cor- 
IKJration's  assots  for  the  balance,  the  transac- 
tion was  fraudulent  as  against  the  corporation's 
creditors  and  void  as  ajrainst  its  trustee  in  bank- 
ruptcy.—M.  V.  Moore  &  Co.  v.  Gilmore,  343. 

§  184  (U.S.C.C.A.)  Under  Bankruptcy  Act 
1808  as  amended  by  Act  June  25,  1010,  giving 
to  the  trustee  the  rights  of  the  lien  creditor, 
such  trustee  could  disregard  a  chattel  mortgage 
invalid  as  against  lien  creditors  of  the  mortgagee 
for  failure  to  file  affidavits  required  to  keep  the 
mortgage  alive,  though  there  was  no  creditor 
of  the  bankrupt  holding  a  lien  on  the  chattels.— 
In  re  Pittsburg-Big  Muddy  Coal  Co.,  81. 

I  184  (U.S.C.C.A.)  A  conditional  sale  contract 
in  New  York  under  which  property  was  deliver- 
ed to  a  bankrupt,  made  prior  to  the  amendment 
uf  Bankr.  Act,  S  47a  (2),  by  Act  June  25,  1010, 
$  8,  and  which  was  tiled  after  the  amendment, 
but  prior  to  the  bankruptcy,  held  valid  as 
against  the  trustee,  and  to  entitle  the  seller  to 
reclaim  the  property.— In  re  White's  Express 
Co.,  234. 

§  184  (U.S.C.CjV.)  Whether  an  unrecorded 
mortgage  is  invalid  under  Bankr.  Act,  §  67a, 
depends  on  the  effect  of  the  recording  law  of  the 
state.— Deupree  v.  Watson,  543. 

A  mortgage  executed  and  delivered  In  good 
faith  in  Kentucky  for  a  valid  cimsideration 
prior  to  the  amendment  of  Bankr.  Act,  )i  47,  cl. 
2,  subd.  **a,"  by  Act  June  25,  1910,  f  8,  and 
recorded  afterwards,  but  before  bankruptcy,  was 
not  subordinate  to  the  claims  of  general  credi- 
tors who  became  such  after  the  execution  of 
the  mortgage  and  before  it  was  recorded. — Id. 

(D)  Administration  of  Ustate. 

§258  (U.S.C.C.A.)  Where  claimant  sold  cer- 
tain chattels  to  the  S.  companv  subject  to  a 
purchase-money  mortgage  and  the  S.  company 
8old  the  chattels  to  the  bankrupt  subject  to 
the  mortgage,  claimant,  in  the  absence  of  nova- 
tion or  assumption  of  the  debt,  could  not  be- 
come a  creditor  of  the  bankrupt  so  as  to  object 
to  an  order  for  a  sale  of  the  property  free  from 
liens.  In  re  Pittsburg-Big  Muddy  Coal  Co.,  81. 

(E)  Actions  by  or  Aarnlnst  Trustee. 

§303  (U.S.C.CA.)  Evidence  held  insufficient 
to  show  that  a  mortgage  executed  by  the  bank- 
rupt to  his  mother  was  fraudulent  in  whole  or 
in  part  or  had  been  withheld  from  record  in  or- 
der to  give  the  bankrupt  an  unwarranted  credit 
or  to  defraud  subsequent  creditors. — Deupree  v. 
Watson,  543. 

(F)  Claims  Affalnst  and  Dlstrtbatlon  of 
estate. 

§318  (U.S.C.C.A.)  Where  a  bankrupt  con- 
tracted to  furnish  livery  and  baggage  service  to 
a  hotel  and  pay  $21,000  in  monthly  install- 
ments for  five  years  and  became  a  bankrupt,  the 
hotel  association  could  file  a  claim  for  damages 


for  anticipatory  breach  of  the  contract.— In  re 
Frank  E.  Scott  Transfer  Co.,  452. 

Where  a  contract  by  a  bankrupt  to  furnish 
livery  and  baggage  service  to  a  hotel  provided 
that  it  was  subject  to  revocation  by  the  hotel 
on  six  months'  notice,  such  provision  rendered 
the  contract  mutually  obligatory  for  that  term 
only,  which  limited  the  term  for  which  the  as- 
sociation was  entitled  to  recover  damages  on 
termination  of  the  contract  by  bankruptcy. 
— Id. 

§341  (U.S.C.C.A-)  On  an  appUcation  to  e^ 
tablish  a  claim  against  the  estate  of  the  bank- 
rupt corporation  on  a  guaranty  of  a  note  exe- 
cuted by  certain  stockholders,  evidence  held  in- 
sufficient to  establish  a  novation  agreement  on 
an  assumption  of  the  debt  by  the  corporation, 
but  to  show  that  the  guaranty  was  for  the  mere 
accommodation  of  the  stockholders,  and  without 
an  independent  consideration. — In  re  Romadka 
Bros.  Co.,  357. 

v.   RIGHTS,    REBIEDIES,    AND    DIS- 
CHARGE  OF   BANKRUPT. 

1407  (U.S.C.C.A.)  A  materiaUy  false  financial 
statement  made  by  a  bankrupt  as  to  the  solven- 
cy of  a  corporation  of  which  he  was  president, 
on  the  faith  of  which  he  obtained  $15,000  from 
a  bank  on  notes  of  the  corporation  indorsed  by 
him,  the  proceeds  of  which  he  largely  used  him- 
self, held  a  sufficient  basis  for  the  denial  of  his 
discharge,  under  Bankr.  Act,  $  14b  {'M.  as 
amended  June  25,  1910.— In  re  Bleyer,  230. 

VI.  APPEAL  AND   REVISION  OF 

PROCEEDINGS. 
(A)   Saperlntendence    and    RevlslOB* 

§439  (U.S.C.C.A.)  A  writ  of  error  which 
aims  to  correct  only  errors  of  law  arising  on 
the  common-law  or  criminal  law  side  of  a  court 
of  bankruptcy  may  be  treated  as  a  petition  to 
revise,  and  especially  in  contempt  cases  where 
a  liberal  practice  should  be  adopted. — Freed  v. 
Central  Trust  Co.  of  Illinois,  7. 

§440  (U.S.C.CA.)  An  order  in  bankruptcy 
allowing  or  denying  a  lien  or  priority  of  a  Hen 
asserted!  against  property  of  a  bankrupt  estate 
as  security  for  a  debt  of  ^00,  or  more,  whether 
the  debt  or  only  the  right  to  a  lien  is  cont<«5ted, 
is  properly  reviewable  by  appeal  under  Bankr. 
Act,  §  25a. — New  Hampshire  Savings  Bank  t. 
Varner,  63L 

(B)   Appeal. 

§463  (U.S.C.C.A.)  A  court  of  bankruptcy  in 
a  proceeding  on  its  equity  side  may  allow  and 
certify  a  bill  of  exceptions  nunc  pro  tunc  to 
bring  on  the  record  evidence  intrc^uced  on  a 
prior  hearing.— Freed  v.  Central  Trust  Co.  of 
Illinois,  7. 

§  467  (U.  S.  C.  C.  A.)  A  finding  by  a  referee 
in  bankruptcy  affirmed  by  the  district  judge  will 
not  be  set  aside  on  appeal  on  anything  less  than 
a  demonstration  of  plain  mlstaike. — Deupree  t. 
Watson,  543. 

Vn.  COSTS  AND  FEES. 

§481  (U.S.C.C.A.)  Act  Feb.  13,  1911,  which 
abolishes  the  clerk's  supervision  fee  where  it  is 
sought  to  review  a  final  order  or  decree  on  writ 
of  error  or  appeal,  held  to  apply  to  a  petition  to 
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revise  in  bankruptcy  proceedinj^s.— In  re  Burr 
Mfg.  Co.,  238. 

An  order  in  a  so-called  omnibus  proceeding  in 
bankruptcy,  directing  the  distribution  of  the 
proceeds  of  sale  of  certain  securities,  is  a  final 
order,  and  so  is  a  final  decree,  within  Act  Feb. 
13,  1911,  which  abolishes  the  clerk's  supervi- 
sion fee  where  a  final  order  or  decree  is  sought 
to  be  reviewed  by  the  Circuit  Court  of  Appeals. 
—Id. 

S  482  (U.S.C.CA.)  Jurisdiction  of  a  bankrupt- 
cy court,  with  respect  to  fees  of  a  solicitor  in 
collateral  proceeding,  considered. — In  re  Iron 
aad  Mfg.  Co.,  11. 

While  an  appellate  court  may,  in  case  of  clear 
error,  change  the  amount  of  an  attorney's  al- 
lowance made  by  the  court  in  which  the  servic- 
es were  rendered^  it  will  not  do  so  unless  the  er- 
ror  is  of  the  plainest. — Id. 

BANKS  AND  BANKING. 

See  Bankruptcy,  {§  155,  166:   Bills  and  Notes, 
i  365;    Corporations,  f  149. 


BAR. 

See  Judgment,  i  592. 

BILL  OF  LADING. 

See  Evidence,  §  407;    Shipping,  §  106. 

BILLS  AND  NOTES. 

See  Bankruptcy,  |  341 ;    Sales,  §  360. 

TV.  NEOOTIABHiITT  AND  TRANSFER. 
(A)   Instrameuts  9ieicotlable. 

I  166  (U.S.C.CA.)  A  provision  for  the 
pledge  of  certain  securities  as  collateral  to  a 
note,  written  on  the  note  at  the  left  of  the 
maker's  signature,  held  in  eH'ect  a  separate  in- 
strument, so  as  not  therefore  to  detract  from 
the  negotiability  of  the  note. — Kennedy  v. 
Broderick,  381. 

V.   RIGHTS  AND  LIABIUTIES  ON  IN- 

DORSEMENT  OR  TRANSFER. 

(B)   Indorsement  for  Transfer. 

§280  (U.S.C.CA.)  Indorsement  of  a  nego- 
tiable instrument  to  a  named  indorsee  is  a  "con- 
tingent contract  of  debt'*  and  is  also  a  transfer 
to  the  indorsee  of  the  legal  title  to  the  instru- 
ment considered  as  property. — Wolf  v.  Ameri- 
can Trust  &  Savings  Bank,  410. 

(D)  Bona  Fide   Porctaasers. 

§365  (U.S.C.CA.)  Where  complainant  in- 
dorsed a  certificate  of  deposit  to  a  broker  who 
after  maturity  indorsed  it  to  a  bank  for  a  loan 
to  him,  the  bank,  relying  onlv  on  complainant's 
indorsement  for  a  transfer  oi  title,  was  entitled 
to  enforce  the  certificate  to  the  extent  of  the 
broker's  debt  regardless  of  equities  between  him 
and  complainant.— Wolf  v.  American  Trust  &  j 
Savings  Bank,  410. 


Vm.  AOTION8. 

§525  (U.S.C.CA.)  Evidence  held  to  sustain 
the  finding  of  a  jury  that  plaintiff  was  not  a 
bona  fide  purchaser  of  notes  sued  on  from  a 
bank  which  purchased  the  same  from  the 
payees,  but  to  warrant  a  finding  that  he  pur- 
chased as  agent  of  the  payees,  who  were  indors- 
ers,  which  rendered  the  action  subject  to  the 
defense  of  fraud  in  the  inception  of  the  notes.— 
Hickman  v.  Sawyer,  425. 

BOARDS. 

See  Health,  {  16. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  {  625. 

BONDS. 

See  Corporations,   f   482;    Railroads,  i  197; 
Street  Railroads,  f  58. 


BOUNDARIES. 

I.  DESCRIPTION. 

§  3  (U.S.C.CA.)  The  relocation  of  boundaries 
of  a  tract  of  land,  surveyed  for  patent  by  the 
state,  held  not  governed  in  the  particular  case 
by  the  Kentucky  rule  that  course  and  distance 
must  yield  to  calls  for  natural  objects  or  the 
lines  of  other  surveys  actually  marked  on  the 
ground  or  susceptible  of  definite  location.— Rowe 
v.  Hill,  30. 

BROKERS. 

See   Bankruptcy,   f   155;    Bills  and   Notes,   § 
365;    Corporations.  §  149;    Pledges,  §  29. 

CANCELLATION  OF  INSTRUMENTS. 

See  Estoppel,  §  68;   Mines  and  Minerals,  §  70; 
Mortgages,  §  86. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

§7  (U.S.C.CA.)  An  executed  conveyance  of 
real  property,  whether  absolute  or  as  collateral 
security  for  a  debt,  pre-existing  or  new,  and 
either  of  the  grantor  or  of  another  person,  free- 
ly and  voluntarily  made,  cannot  be  revoked. — 
National  City  Bank  of  Chicago  v.  Wagner,  533. 

CAPITAL. 

See  Corporations,  §f  123-158. 

CARRIERS. 

See  Explosives,  §§  2,  7. 

n.   CARRIAGE  OF   GOODS. 

(D)  Transportation   and   Deilverjr  hy 
Carrier. 

§  91  (U.S.C.CA.)  The  act  of  a  carrier  in  fail- 
ing  without  lawful  excuse  to  deliver  goods  in- 
trusted to  his  care  constitutes  both  a  breach  of 
contract  and  a  conversion.— Vanderbilt  v.  Ocean 
S.  S.  Co.,  226. 
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§94  a'.S.C.C.A.)  The  measure  of  the  ship- 
pers damages  for  the  carrier's  failure  to  deliver 
goods  is  the  value  of  the  property  at  the  time 
of  the  conversion,  with  interest  thereafter. — 
VanderbUt  ▼.  Ocean  S.  S.  Co.,  226. 

IV.   OARRIAOE   OF  PASSENGEBS. 
(D)  Personal  Injarles. 

f  320  (U.S.C.C.A.)  Evidence  in  an  action  for 
injury  to  a  passenger  in  charge  of  a  shipment  of 
stock  held  to  raise  issues  of  tact  for  the  jury. — 
lUlph  V.  Chicago  &  N.  W.  Ry.  Co.,  654. 

(B)   Contributory     IVeflrllflrence     of     PerKon 
Injured. 

§331  (U.S.C.C.A.)  A  provision  in  a  contract 
for  the  carriage  of  a  shipment  of  live  stock  that 
plaintiff  would  "be  required"  to  ride  in  the  ca- 
boose held  not  to  make  it  negligence  for  him  to 
ride  in  a  car  with  the  stock,  with  the  knowledge 
of  the  trainmen  and  without  objection  from 
them.— Ralph  v.  Chicago  &  N.  W.  Ry.  Co.,  654. 

CHANCERY. 

See  Equity. 

CHARTER. 

See  Shipping,  §§  39-58. 

CHATTEL  MORTGAGES. 

See  Bankruptcy,  §§  140,  184,  258. 

I.   REQUISITES  AND  VAI«IDITT. 
(B)  Form  and  Contents  of  Instrnments. 

§47  (U.S.C.C.A.)  A  chattel  mortgage  describ- 
ing **3,500  bushels  of  marketable  potatoes  in  a 
potato  storehouse  near  the  B.  &  A.  R.  R.  sta- 
tion at  Winterport'*  held  insufficient  for  want 
of  definite  description  of  the  location  of  the 
potatoes  in  the  storehouse,  so  as  to  pass  the 
title  as  against  subsequent  mortgages  and  bills 
of  sale  of  the  same  property.— Bucksport  Nat. 
Bank  v.  Conners,  90. 

(D)   Validity. 

§77  (U.S.C.C.A.)  A  conveyance  of  personal 
property  as  collateral  security,  voluntarily  made, 
held  not  revocable.— National  City  Bank  of 
Chicago  V.  Wagner,  533. 

CITIZENS. 

See  Courts,  {  314;   United  Sutea,  {  127. 

CLAIMS. 

See  iReceiven,  f§  158,  163. 

COLLISION. 

See  Evidence,  |  37. 

m.  STEAM  VESSELS  MEETING  OB 
CROSSING. 

S40  (U.S.C.C.A.)  The  steamships  Alleghany 
and  Pomaron  both  held  in  fault  for  a  collision  at 
sea  in  open  weather,  and  in  the  daytime  while 
on  crossing  courses — Ynnrr-Tsze  Ins.  Ass*n  v. 
Furness.  Withy  &  Co.,  231. 


X.  NARROW  OHANNEI.S,  HARBCIIS, 

RIVERS,  ANB  0ANAI4i. 

8  95  (U.S.C.C.A.)  A  collision  between  a  ban:e 
in  tow  alongside  of  a  tug  and  a  meeting  steam- 
ship in  Buttermilk  Channel  held  due  to  the 
fault  of  the  tug  in  keeping  in  too  close  to  the 
steamship  and  stopping  and  backing  when  i^be 
should  have  gone  ahead  in  conformity  to  the 
signals.— The  Arcidnca  Stefano,  79. 

XI.  SPEOIAIi  CIRCUMSTANCES  ANB 

ERRORS   IN   EXTREiaS. 

f  107  (U.S.C.C.A.)  The  nature  of  special  cir- 
cumstances that  will  excuse  the  privilege  of 
two  crossing  vessels  from  maintaining  her 
course  and  speed  considered. — Yang-Tsze  Ins. 
Ass'n  V.  Furness,  Withy  &  Co.,  201. 

Xn.   SUITS   FOR  BAMAGES. 
(C)  Evidence. 

f  123  (U.S.C.C.A.)  Where  a  ship  at  the  time 
of  collision  was  acting  in  violation  of  a  statu- 
tory rule,  the  burden  is  on  her  to  show,  not 
merely  that  her  fault  mipht  not  have  been  one 
of  the  causes  of  the  collision,  but  that  it  c-«.uld 
not  have  been. — Yang-Tsze  Ins.  Ass'n  v.  i'  ur- 
ness.  Withy  &  Co.,  201. 

COMBINATIONS. 

See    Conspiracy. 

COMMERCE. 

See  (Conspiracy,  S§  28,  43;    Criminal  Law,  fS 
619,  673;    Explosives,  §§  2,  5. 

I.  POWER  TO   REGXXIA.TE   IN   GEN- 
ERAL. 

I  13  (U.S.C.C.A.)  The  Interstate  Commerce 
Act  having  no  application  to  intrastate  com- 
merce, state  statutes  regulating  commerce  are 
void  only  so  far  as  they  affect  commerce  of  an 
interstate  nature. — Hooking  Valley  R,  Co.  v. 
New  York  Coal  Co.,  387. 

m.  MEANS  ANB  BffETHOBS  OF  REG- 
ULATION. 

{61  (U.S.C.CA.)  A  shipment  of  explosive* 
in  interstate  or  foreign  commerce  while  in 
course  of  transportation  is  subject  exclusively 
to  the  regulations  prescribed  by  the  Interstate 
Commerce  Commission,  and  state  or  local  laws 
have  no  application  to  it. — Actiesselskabet  In- 
grid  V.  CJentral  R.  Co.  of  New  Jersey,  316. 

IV.  INTERSTATE  OOMMERCE  COM- 
MISSION. 

S  89  (U.S.C.C.A.)  Neither  the  petition  nor  the 
evidence,  in  an  action,  under  Rev.  St  Ohio,  { 
3373-1,  for  discrimination  between  shippers  in 
shipping  facilities,  showing  it  was  in  respei-t  to 
interstate  freights,  it  was  not  necessary  that 
plaintifiTs  claim  should  have  been  submitted  to 
the  Interstate  Commerce  C^ommission. — Hocking 
Valley  R.  Co.  ▼.  New  York  Coal  Co.,  387. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 
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COMMISSION  AND  COMMISSIONERS. 

See  Commerce,  §§  61,  89;    Indians,  f  5. 

COMMON  LAW. 

See  Courts,  §  365. 

CONDEMNATION. 

See  Eminent  Domain. 

CONFLICT  OF  LAWS. 

See  Seamen,  f  3. 

CONGRESS. 

See  Constitutional  Law,  §  62. 

CONSIDERATION. 

See  Mortgages,  §  25. 

CONSPIRACY. 

See  Criminal  Law,  §§  150,  619,  673. 

n.   CBIMINAL  RESPONSIBILITY. 
(A)   Offenfies. 

8  27  (U.S.C.C. A.)  Conspiracy  to  commit  a 
crime  against  the  United  States,  denounced  by 
Rev.  St  §  5440,  is  distinguishable  from  the 
common-law  offense  in  that  it  requires  an  overt 
net,  which  when  committed  completes  the  of- 
fense, without  reference  to  the  ultimate  suc- 
cess of  the  conspiracy.— Ryan  v.  United  States, 
257. 

§  28  (U.S.C.C. A.)  Where  defendants  were  in- 
dicted for  conspiracy  to  commit  an  offense 
against  the  United  States,  to  wit,  the  transpor- 
tation of  explosives  on  passenger  cars  or  trains 
in  interstate  commerce,  in  violation  of  Cr. 
Code,  §  232  et  seq.,  and  the  carriage  as  averred 
was  the  subject  of  the  conspiracy  in  any  meas- 
ure, the  violation  of  such  act  would  be  suffi- 
cient to  form  the  basis  of  conspiracy  within 
section  37,  regardless  of  the  fact  that  the  ulti- 
mate purpose  was  the  destruction  of  "open 
shop"  steel  constructions  in  the  United  States, 
an  object  not  within  federal  cognizance.— Kyan 
V.  United  States,  257. 

Where  a  conspiracy  to  transport  nitroglycer- 
in in  passenger  trains  and  cars  in  interstate 
commerce  was  alleged  to  have  been  entered  in- 
to December  1,  1906,  the  overt  acts  having 
been  committed  beginning  January  20,  1908, 
and  extending  to  August  27,  1911,  it  was  im- 
material that  dynamite  was  not  named  in  the 
enactments  in  force  at  the  inception  of  the  con- 
spiracy, or  that  Rev.  St.  §  5353,  had  been 
amended  in  the  meantime ;  the  carriage  of  nitro- 
glycerin having  been  prohibited  by  Act  July  3, 
18G6,  and  continuously  since  that  time.— Id. 

(B)  Prosecatlon  and  Pnnisliinent. 

J  43  (U.S.C.C.A.)  An  indictment  for  con- 
spiracy to  commit  a  crime  against  the  United 
States,  to  wit,  the  transportation  of  dynamite 
and  nitrogb'cerin  in  interstate  commerce  on  pas- 
senger trains  or  cars  in  violation  of  Cr.  Code, 


§  232  et  seq.,  held  to  aver  a  continuing  con- 
spiracy to  commit  a  continuous  offense  against 
the  United  States.— Ryan  v.  United  States,  257. 

Where  defendants  were  charged  with  a  con- 
tinuing conspiracy  to  transport  dynamite  and 
nitroglycerin  in  mterstate  commerce  on  pas- 
senger trains  and  cars  from  and  after  Decem- 
ber 1,  1906,  it  was  not  necessary  for  the  gov- 
ernment to  prove  an  extension  of  the  conspiracy 
to  the  carriage  of  dynamite  after  May  30,  1908, 
when  Rev.  St.  §  5353,  was  amended  to  include 
dynamite,  though  such  proof  was  admissible.— 
Id. 

§47  (U.S.C.CA.)  In  a  prosecution  for  con- 
spiracy to  conunit  a  crime  against  the  United 
States,  to  wit,  the  transportation  in  interstate 
commerce  in  passenger  trains  or  cars  of  nitro- 
glycerin and  dynamite  in  violation  of  Cr.  Code, 
^§  37,  232,  et  seq.,  and  for  transporting,  aiding, 
and  abetting  in  such  transportation  of  nitro- 
glycerin and  dynamite,  evidence  held  sufficient 
to  sustain  a  conviction  of  certain  of  the  defend- 
ants and  insufficient  to  sustain  a  conviction  o! 
certain  others.— Ryan  v.  United  States,  257. 

CONSTITUTIONAL  LAW. 

See  Indictment  and  Information,  §  52. 

III.   DISTRIBUTION   OF   GOVEBN- 

MENTAL   POWERS   ANB 

FUNCTIONS. 

(A)  liCfflslatlve  Poirerfi  and  Delegation 
Thereof. 

§62  (U.S.C.C.A.)  It  is  within  the  power  of 
Congress  to  vest  in  executive  officers  the  power 
to  promulgate  administrative  rules,  but  this  is 
never  deemed  to  extend  to  the  making  of  rules 
to  subvert  the  statute.— St.  Louis  Independent 
Packing  Co.  v.  Houston,  65. 

XI.   DUE  PROCESS   OF  LAW. 

§  297  (U.S.C.C.A.)  A  railroad's  right  to  carry 
out  a  scheme  for  crossing  a  street  held  such 
that  it  could  not  be  disturbed  by  a  subsequent 
ordinance  providing  for  crossing  at  another 
place  without  deprivation  of  property  without 
due  process  of  law.— City  of  Chicago  v.  I^ew 
York,  C.  &  St.  L.  R.  Co.,  645. 

CONSTRUCTION. 

See  Contracts,  §  166. 

CONTEMPT. 

See  Bankruptcy,  §  136;    Witnesses,  §  21. 

IL   POWER  TO  PUNISH,  AND  PRO- 
CEEDINGS  THEREFOR. 

§66  (U.S.C.C.A.)  Proceedings  for  contempt 
in  a  court  of  bankruptcy  for  refusal  to  obey  an 
order  to  turn  over  property  to  a  bankrupt's 
receiver  or  trustee  are  for  civil  and  not  for  crim- 
inal contempt,  and  are  not  reviewable  by  writ 
of  error.— Freed  v.  Central  Trust  Co.  of  Illinois, 

CONTRACTS. 

See  Bills  and  Notes ;    Bankruptcy,  §§  140,  184, 
318;    Cancellation  of  Instruments;    Carriers, 
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f  331:  Chattel  Mortgages:  Corporations,  | 
484 ;  Deeds;  Evidencen§  399,  461 ;  Health. 
§  16;  Indemnity;  Mines  ana  Minerals,  §§ 
55,  70;  Mortgages;  Municipal  Corporations, 
f§  1035,  1036;  Railroads,  ||  89,  91;  Sales; 
Seamen,  f  9;    Specific  Performance. 

I.   REQUISITES  AND  VALIDITT. 
(B)   V«lldltjr  of  Assent. 

§93  (U.S.C.C.A.)  One  who  in  the  full  pos- 
seKsion  of  all  his  faculties  signs  a  written  or 
printed  contract  without  reading  the  same,  al- 
though having  full  opportunity  to  do  so,  cannot 
impeach  it  by  parol  on  the  ground  that  he  in- 
tended to  sign  something  different— Uickman  y. 
Sawyer,  425. 

n.   OONSTRTJOTION  AND  OPERA- 
TION. 
(A)  General   Rnles   of  Constrnotlon. 

1166  (U.S.C.C.A.)  A  contract  for  the  con- 
struction of  a  sewer  construed  with  respect  to 
the  time  for  doing  the  work  and  the  liability  for 
liquidated  damages  for  delay. — Miller  ▼.  Ham- 
ilton,  375. 

V.  PERFORBfANCE   OR  BREACH. 

§321  (U.S.C.CA.)  When  the  parties  agree 
upon  the  remedy  which  one  of  them  is  to  have 
in  case  of  a  breach  of  the  contract  by  the  oth- 
er, that  remedy  is  exclusive.— Hickman  v.  Saw- 
yer, 425. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant,  §  228. 

CORPORATIONS. 

See  Bankruptcy,  §§178,  341,  407;  Carriers; 
Courts,  §  314;  Executors  and  Administra- 
tors, §  438;  Municipal  Corporations;  Rail- 
roads;   Street  Railroads. 

IV.   OAPITAL,    STOCK,    AND  DIVI- 
DENDS. 

(D)  Transfer  of  Shares. 

§  123  (U.S.C.CA.)  One  to  whom  a  stock  cer- 
tificate indorsed  in  blank  was  pledged  as  securi- 
ty for  a  pre-existing  debt  held  protected  as  a 
bona  fide  purchaser  for  value,  although  the 
pledgor  was  without  title,  and  the  pledge  was 
wrongful.— National  City  Bank  of  Chicago  v. 
Wagner,  533. 

§  149  (U.S.C.CA.)  Where  a  bank,  on  being 
oflPered  certain  pledged  stock  bearing  a  restric- 
tive endorsement,  by  a  broker,  refus^  to  accept 
the  same,  whereupon  the  broker  obtained  from 
the  owner  an  unrestricted  indorsement,  when 
the  stock  was  then  accepted  by  the  bank  for  a 
loan  to  the  broker,  it  was  a  bona  fide  purchaser 
for  value.— Wolf  v.  American  Trust  &  Savings 
Bank,  410. 

(B)   Interest*    DlvtdendSy    and    Ne-vr    Stoclc. 

§  158  (U.S.C.CA.)  One  holding  a  certificate 
of  stock  duly  indorsed  by  the  owner  of  record, 
with  power  of  attorney  to  act  for  him,  held  to 
have  done  sufficient  to  fix  his  right  to  subscribe 
for  stock  of  a  new  issue,  to  which  stockholders 


of  record  only  were  given  a  preferred  right- 
Bates  r.  United  Shoe  Machinery  Co..  384. 

A  stockholder  in  a  corporation,  who,  under 
the  terms  of  an  issue  of  new  stock,  has  a  pre- 
ferred right  to  subscribe  for  a  certain  amount 
thereof,  may  enforce  such  right  by  a  suit  in 
equity. — Id. 

VH.   COBPORATE  POWERS  AND 

UABILITIE8. 

(D)  Contracts  and  Indebtedness. 

§482  (U.S.C.CA.)  Under  ruling,  in  suit  to 
foreclose  corporate  mortgage  securing  bonds 
tainted  with  illegality  or  fraud,  that  each  bond- 
holder must  prove  his  bona  fide  title,  held  that 
a  bondholder  need  not  appear  in  person  and 
prove  his  claim  by  his  own  testimony,  and  might 
show  a  right  to  rely  upon  the  title  of  a  former 
bona  fide  holder.— Freeman  v.  Watson,  194. 

§  484  (U.S.C.CA.)  A  corporation  cannot  or- 
dinarily become  bound  as  an  accommodation 
guarantor,  and  its  naked  promise  as  surety  or 
guarantor  with  or  without  an  independent  cca- 
sideration  cannot  be  enforced. — In  re  Komadka 
Bros.  Co.,  357. 

A  corporation  may  bind  itself  as  suretr  or 
guarantor  of  a  contract  made  for  its  benefit  or 
in  furtherance  of  an  object  within  its  corporate 
powers,  but  not  for  debts  owing  by  its  stock- 
holders to  third  persons  in  which  the  corpora- 
tion has  no  interest,  as  to  which  the  defense  of 
ultra  vires  is  available. — Id. 

XH.  FOREIGN  CORPORATIONS. 

§  642  (U.S.C.CA.)  A  single  transaction  witli- 
in  the  state  by  a  foreign  corporation  is  not  do- 
ing business  in  the  state  within  a  statute,  for- 
bidding a  foreign  corporation  from  doing  busi' 
ness  within  the  state  until  it  has  complied  witk 
specified  requirements.— Anderson  y.  Morris  k 
E.   R.  Co.,  327. 

COUNTIES. 

See  Admiralty,  §  1. 

COURT  RULES  CITED. 

Equity  Rule  57.-245. 

COURTS. 

See  Appeal  and  Error,  J  960;  Bankmptcy,  K 
136,  149,  463,  482;  (Contempt;  Bvidence,  f 
37. 

I.  NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDIOTION  IN   OENERAI.. 

§  17  (U.S.C.CA.)  Jurisdiction  of  the  aubjed- 
matter  is  the  power  to  hear  and  determine  ca»« 
of  the  general  class  to  which  the  proceedings  ii 
question  belong.— United  States  v.  New  York  & 
O.  S.  S.  Co.,  305.  ' 

VH.  UNITED   STATES   COURTS. 
(A)  Jurisdiction   and  Po'vrers   la   General* 

§273  (U.S.CCJL)  A  federal  court  heU  to 
have  jurisdiction  to  determine  the  rights  of  a 
packer  and  manufacturer  of  meat  food  prod orC* 
under  the  Meat  Inspection  Act  of  March  4. 1907, 
although  the  Secretary  of  Agriculture  and  Chkt 
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of  the  Bureau  of  Animal  Industry,  who  were 
made  defendants,  could  not  be  served,  aud  the 
only  defendant  before  the  court  was  the  chief 
inspector  in  charge  at  the  place  of  suit.— St. 
Louis  Independent  Packing  Co.  v.  Houston,  65. 

$  276  (U.S.C.CA.)  A  general  or  voluntary  ap- 
pearance in  the  federal  courts  ordinarily  is  a 
waiver  of  the  objection  that  suit  is  brought  in 
the  wrong  district  —United  States  v.  New  York 
&  O.  S.  S.  Co.,  305. 

The  Tucker  Act  of  March  3,  1887,  author- 
izes suits  against  the  United  States  as  respects 
the  claims  specified  therein  by  aliens  as  well  as 
citizens,  and  the  requirement  of  section  5  that 
such  suits  shall  be  brought  "in  the  district 
where  the  plaintiff  resides"  if  applicable  to  suits 
by  nonresident  aliens  is  not  jurisdictional  and 
is  waived  by  a  general  appearance  by  the  law 
officers  of  the  government. — Id. 

<0  Jurisdiction     Dependent     on     Cltlsen* 

■lilp,   Residence,   or  Cliaraoter 

of  Parties. 

§314  (U.S.C.C.A.)  A  corporation  organized 
under  the  laws  of  a  foreign  country  is  a  citi- 
zen and  resident  of  such  country  for  the  pur- 
poses of  determining  the  jurisdiction  of  a  fed- 
eral court  of  a  suit  to  which  it  is  a  party.— 
United  States  v.  New  York  &  O.  S.  S.  Co., 
305. 

(C)   Procedare,  and  Adoption  of  Practice 
of  State  Courts. 

f  342  (U.S.C.C.A.)  Under  the  federal  practice, 
facts  which  might  raise  an  equitable  estoppel 
do  not  constitute  a  defense  to  an  action  at  law 
for  the  recovery  of  real  estate.— Holden  v. 
Circleville  Light  &  Power  Co.,  550. 

§344  (U.S.C.CA.)  Under  Rev.  St.  §  914 
(U.  S.  Comp.  St.  1901,  p.  684),  providing  for 
conformity  to  state  practice  in  actions  at  law  in 
federal 'courts,  and  Code  Civ.  Proc.  Cal.  §  406, 
where  a  summons  was  issued  by  the  clerk  with- 
in a  year  after  the  filing  of  the  complaint,  the 
fact  that  it  was  not  delivered  to  a  marshal  for 
service  until  after  the  year  had  expired  was 
not  ground  for  dismissal.— Perris  Irr.  Dist.  v. 
Turnbun,  74. 

§347  (U.S.C.CA.)  The  practice  of  objecting 
to  the  introduction  of  any  evidence  in  a  cause 
on  the  ground  that  the  petition  or  complaint 
does  not  state  a  cause  of  action  is  very  ob- 
jectionable, and  is  not  recognized  in  the  federal 
courts,  even  though  it  may  be  permitted  In  the 
courts  of  the  state.— United  Kansas  Portland 
Cement  Co.  r.  Harvey,  460. 

§352  (U.S.C.C.A.)  Where  a  motion  is  made 
to  set  aside  a  general  verdict  in  a  federal 
court,  and  to  render  judgment  for  defendant  on 
special  findings,  the  matter  is  to  be  determined 
by  the  common  law  and  not  by  the  state  statute. 
—City  of  Detroit  ▼.  Grummond,  417. 

(F)   State  La'vrs  as  Rules  of  Decision. 

§365  (U.S.C.C.A.)  A  federal  court  is  not 
bound  by  the  decision  of  a  state  court  as  to 
what  the  common  law  is. — ^Ho«king  Vidley  R. 
Co.  V.  New  York  Coal  Co.,  387. 

§  367  (U.S.C.C.A.)  In  a  suit  in  a  federal  court 
involving  the  title  to  real  property,  if  the  ques- 


tion is  balanced  with  doubt,  the  court  will  in- 
cline to  an  agreement  with  a  decision  of  the 
highest  court  of  the  state  bearing  upon  it.— 
Holden  v.  Circleyille  Light  &  Power  Co.,  550. 

CRIMINAL  LAW. 

See  (Conspiracy,  §§  27-47;    Indictment  and  In- 
formation. 

VI.   LIMITATION  OF  PROSECUTIONS. 

§  ISO  (U.S.C.C.A.)  Where,  in  a  prosecution 
for  conspiracy  to  commit  a  crime  against  the 
United  States  in  violation  of  Cr.  Code,  SS  .ii. 
232,  et  seq.,  the  indictments  charged  the  first 
overt  act  as  of  January  20,  1908,  and  the  last 
August  27,  1911,  and  were  filed  February  6,  2tj, 
1912,  the  prosecution  was  not  barred  by  limi- 
tations.—Ryan  V.  United  States,  257. 

Vn.  FORMEB  JEOPARDY. 

§  195  (U.S.C.CA.)  Whether  a  conviction  or 
acquittal  under  one  indictment  is  a  bar  to  a 
subsequent  conviction  or  sentence  under  another 
depends,  not  on  whether  defendant  has  been 
tried  for  the  same  act,  but  whether  he  has  been 
put  in  jeopardy  for  the  identical  ofitense.— Ryan 
V.  United  States,  257. 

Z.  EVIDENCE. 

(A)  Judicial     Notice^     Presmnptlons,     an^ 

Burden  of  Proof. 

§309  (U.S.C.CA.)  In  a  criminal  case,  where 
no  evidence  is  offered  in  regard  to  defendant's 
character,  there  is  no  presumption  that  his  char- 
acter is  good,  which  can  be  considered  by  the 
jury  as  evidence.— Price  v.  United  States,  1. 

(C)   Otlier  Offenses,  and  Cl&araoter  of  Ac- 
onseda 

,  §  369  (U.S.CCA.)  The  admission  of  evidence 
in  a  criminal  trial  tending  to  prove  the  com- 
mission of  prior  crimes  by  the  accused,  held  er- 
ror.—Fish  V.  United  States,  56. 

(J)  Testimony   of  Aocompllces   and  Code- 
fendants. 

§508  (U.S.C.CA.)  CJodefendants  who  had 
pleaded  guilty  were  competent  to  testify  for  the 
government  against  their  codefendants  in  the  in- 
dictment—Ryan ▼.  United  States,  257. 

Xn.  TRIAI.. 
(A)  Prellmlnarr  Proeeedln^s. 
§619  (U.S.C.CA.)  Indictments  containing  in 
several  counts  charges  of  conspiracy  to  commit 
a  crime  against  the  United  States,  to  wit,  the 
transportation  of  dynamite  and  nitroglycerin  in 
passenger  trains  and  cars  in  interstate  com- 
merce, and  transportation  by  defendants  either 
as  principals  or  aiders,  or  abettors,  of  dynamite 
and  nitroglycerin  in  such  cars  and  trains  in 
interstate  commerce,  held  to  charge  separate 
and  not  interdependent  offenses,  and  hence  were 
properly  consolidated  for  trial.— Ryan  v.  United 
States,  257. 

(C)   Reception  of  BTldenoe. 

§  673  (U.S.C.C.A.)  Where  defendants  were  in- 
dicted for  conspiracy  to  commit  a  crime  against 
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the  United  States,  to  wit,  the  transportation  of 
dynamite  and  nitroglycerin  in  interstate  com- 
merce, and  with  transporting,  aiding,  and  abet- 
ting such  transportation,  evidence  of  explosions 
of  works  of  "open  shop"  concerns  by  the  ex- 
plosives so  transiwrted,  while  admissible  as  cir- 
cuiiistautial  evidence  to  prove  the  crimes  speci- 
ii«'(l  in  the  indictment,  should  be  limited  to  such 
t'ikct.— Ryan  v.  United  States,  257. 

(G)   Necessltr*   Requisites,   and  Safflclency 
of  Instructions. 

§814  (U.S.C.C.A.)  An  instruction  in  a  crim- 
inal case  held  erroneous,  as  not  applicable  to 
the  evidence. — Chambliss  v.  United  States,  112. 

In  the  absence  of  any  evidence  as  to  the  char- 
acter of  defendant  in  a  criminal  case,  an  in- 
struction that  the  law  presumes  his  good  char- 
acter, **and  such  presumption  is  to  be  consider- 
ed as  evidence  in  favor  of  the  accused  in  con- 
sidering the  question  of  his  guilt  or  innocence/' 
held  properly  refused.— Id. 

XV.  APPEAL  AND  ERROR,  AKB 
CERTIORARI. 

(B)  Presentation  and  Reservation  In  Lo^r- 
er  Court  of  Grounds  of  Revlevr* 

S  1036  (U.S.C.C.A.)  An  objection  to  testi- 
mony not  raised  at  the  trial  cannot  be  con- 
sfdered  on  a  writ  of  error.— Ryan  v.  United 
States,  257. 

(G)  Review. 

8  1167  (U.S.C.C.A.)  Where  sentences  under 
several  counts  of  an  indictment  for  imprison- 
ment within  the  term  fixed  by  statute  are  made 
to  run  concurrently,  and  one  of  the  counts  is 
good,  it  is  immaterial  that  the  others  are  de- 
fective.—Ryan  v.  United  States,  257. 

§1171  (U.S.C.C.A.)  Comments  of  a  district 
attorney  on  the  character  of  the  accused  in  a 
criminal  trial,  uncorrected,  held  to  constitute 
prejudicial  error.— Fish  v.  United  States,  56. 

(U)  Determination      and      Disposition      of 
Cause, 

§  1 1 86  (U.S.C.C.A.)  A  general  conviction  and 
judgment  cannot  be  reversed  on  error,  where  one 
of  the  counts  or  sets  of  counts  in  the  indictment 
is  good  and  warrants  the  judgment. — Botsford 
V.  United  States,  22. 

CUSTOMS  AND  USAGES. 

§  19  (U.S.C.C.A.)  Evidence  held  to  establish 
a  general  custom  as  well  as  a  custom  between 
the  parties  to  allow  a  shipper  a  10  per  cent 
deduction  for  wastage  resulting  from  the  dress- 
ing of  rough  lumber,  and  to  entitle  a  shipper  to 
such  deduction  on  a  shipment  from  Savannah 
to  New  York.— Vanderbilt  v.  Ocean  S.  S.  Co., 
226. 

CUSTOMS  DUTIES. 

IV.  ENTRY  AND  APPRAISAL  OF 
GOODS,  BONDS.  AND  WARE- 
HOUSES. 

§81  (U.S.C.C.A.)  In  a  proceeding  by  a  col- 
lector to  reliquidate  duties,  where  an  importer 
whose  goods  have  been  appraised  and  surrender- 
ed on  payment  of  the  duty  is  cited  for  examina- 
tion under  TariflE  Act  1909,  |  28,  subsec.  15,  the 


collector  has  no  power  nnder  Act  Jane  22, 1874. 
c.  391,  §  21, 18  Stat  190  (U.  S.  Comp.  St.  1901. 
p.  1980),  to  examine  into  the  question  of 
valuation ;  the  appraisal  made  being  final  and 
conclusive.— Bomn  Hat  Co.  v.  United  States, 
87. 

A  collector  may,  nnder  his  power  to  re- 
liquidate  duties,  cite  an  importer  to  appear  for 
examination  as  provided  by  Tariff  Act  1909.  | 
28,  subsec.  15,  and  for  his  failure  to  appear  he 
is  subject  to  the  penalty  imposed  by  subsection 
16. — Id. 

DAMAGES. 

See  Carriers,  §  94;    Indemnity,  {  9;    Patents, 
{319;    Shipping,}  115. 

DEATH. 

See  Admiralty,  |  21. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(B)  Jvrlsdletlon,   Venve,  auid  r.tnBft«tioB«. 

S  38  (U.S.C.C.A.)  Kirby*s  Dig.  Ark.  {  50Sn. 
which  provides  that  when  an  action  ia  brouulit 
within  the  time  limited  by  the  statute  of  limita- 
tions and  the  plaintiff  shall  suffer  a  nonsuit  a 
new  action  may  be  brought  within  one  ye.ir 
thereafter,  does  not  apply  to  an  action  for 
wrongful  death  under  sei'tion  6290.— Westeru 
Coal  &  Mining  Co.  v.  Hise,  482. 

DECREE. 

See  Equity,  {  415;    Patents,  {  323. 

DEEDS. 

See  Indians,  |  15;    Judgment,  %  682;    Mort- 
gages. 

TV.  PLEADINO  AND  EVIDENCE. 

I  194  (U.S.C.C.A.)  In  the  absence  of  proof 
to  the  contrary,  a  deed  shown  to  be  in  the  p<^ 
session  of  the  grantee  must  be  presumed  to 
have  been  delivered  on  the  day  it  bears  date.— 
Rowe  V.  Hill,  30. 

DELIVERY. 

See  Carriers,  S{  91,  94. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Wills. 

II*   PERSONS   ENTrn<ED  AND  THEIB 

RESPECTIVE  SHARES. 

(B)   SarvfTins  Hiuiband  or  IKVIfe. 

{  52  (U.S.C.CA.)  Under  Gen.  St.  Kan.  1900. 
§§  2942,  2961,  which  vest  in  a  surviving  hus- 
band title  in  fee  simple  to  one-half  of  his  wife*-' 
real  estate  to  which  he  has  made  no  conrej; 
ance,  an  executory  contract  by  the  wife  to  selj 
land  owned  by  her  in  which  her  husband  ^^ 
not  join  cannot  be  specifically  enforced  after  her 
death  as  to  the  half  of  the  land  which  thea 
became  the  property  of  the  husband. — ^Abbott  t. 
Underwood,  479. 

DESCRIPTION. 

Se«  Boundaries,  {  8. 
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DISCRETION  OF  COURT. 

See  Receivers,  {  110. 

DISMISSAL  AND  NONSUIT. 

Se«  Courts,  |  344;   Indians,  |  27. 

DIVIDENDS. 

See  Corporations,  §§  123-15& 

DRAINS. 

See  Contracts,  |  166. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  $  297. 

EMINENT  DOMAIN. 

E.  NATURE,  EXTENT,  AND  DELEGA- 
TION OF  POWER. 

S2  (U.S.C.C.A.)  A  railroad  held  to  have  a 
vested  right  to  complete  a  scheme  for  crossing 
a  street  which  could  not  be  impaired  by  a  sub- 
sequent ordinance  providing  for  crossing  at  a 
dilTcrent  place  without  the  making  of  compen- 
sation.—City  of  Chicago  v.  New  York,  O.  &  St 
li.  R.  Co.,  645. 

IV.   REBIEDIES   OF   OWNERS   OF 
PROPERTY. 

I  273  (U.S.C.C.A.)  Where  a  city  without  con- 
demnation constructed  a  water  system  tunnel 
70  feet  below  the  surface  of  complainant's  lots, 
complainant  was  not  entitled  to  compel  the  re- 
moval of  the  tunnel  and  a  restoration  of  the 
lots  to  their  original  condition,  but  was  limited 
to  an  action  for  damages.— Kamper  v.  City  of 
Chicago,  84. 

§  288  (U.S.C.C.A.)  Where  a  bill  to  compel  the 
removal  of  a  water  tunnel  constructed  by  a 
city  from  beneath  complainant's  property  and 
a  restoration  of  the  lots  to  their  original  condi- 
tion was  not  brought  until  15  years  after  the 
tunnel  had  been  completed,  the  bill  could  not 
properly  be  retained  for  an  assessment  of  dam- 
ages.—Kamper  V.  City  of  Chicago,  84. 

§293  (L'.S.C.C.A.)  A  bill  to  restrain  a  con- 
tinuing trespass,  begun  while  the  land  was  held 
by  a  former  owner,  was  defective  for  failure  to 
allege  that  the  latter  remained  in  ignorance  of 
the  trespass  and  had  not  settled  with  defend- 
ant for  taking  his  land.— Kamper  v.  City  of 
Chicago,  84. 

Where  complainant  sued  to  restrain  defendant 
from  further  maintaining  a  water  tunnel  under 
complainant's  premises  as  a  continuing  trespass, 
an  allegation  that  the  work  of  constructing  the 
tunnel  underneath  complainant's  property  was 
defective  was  immaterial— Id. 

EMPLOYERS'  LIABILITY  AJCTS. 

See  Master  and  Servant,  {  228. 

EQUITABLE  ESTOPPEL 

See  ISstoppel,  $  68. 


EQUITY. 

See  Cancellation  of  Instruments;  Quieting  Ti- 
tle;  Specific  Performance;  Trusts. 

n.  LACHES  AND  STALE  DEMANDS. 

§  72  (U.S.C.C.A.)  While  the  lapse  of  time  is 
an  element  which  courts  of  equity  consider  in 
sustaining  or  refusing  to  sustain  ttie  defense  of 
laches,  time  alone  ordinarily  is  not  sufficient  to 
coustitute  the  defense,  but,  in  addition  thereto, 
the  situation  of  the  parties  must  have  so  chang- 
ed as  to  render  the  prosecution  of  the  suit  in- 
equitable.—Schwartz  V.  Loftus,  464. 

IV.  PLEADINO. 
(E)  Demurrer,  Exceptions,  and  Motions. 

§241  (U.S.C.C.A.)  To  authorize  a  court  to 
sustain  a  demurrer  to  a  bill  by  reason  of  mat- 
ters of  which  it  takes  judicial  notice  requires  a 
very  clear  case.— United  States  v.  Mackey,  370. 

X.  DECREE  AND  ENFORCEMENT 
THEREOF. 

§415  (U.S.C.C.A.)  There  is  no  rule  in  equity 
that  the  court  shall  in  its  decree  find  all  the 
facts  necessary  to  sustain  the  decree,  except 
where  in  the  absence  of  a  finding  of  facts  it 
would  be  impossible  to  tell  what  the  decree  in 
fact  meant.— Liebing  v.  Matthews,  245. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Descent  and  Distribution ;  Executors  and 
Administrators;    Tenancy  in  Common;  Wills. 

ESTOPPEL 

See  Courts,  §  342;    Patents,  §  321. 

m.   EQUITABLE  ESTOPPEL. 
(B)   Grounds  of  Estoppel. 

§68  (U.S.C.C.A.)  A  coal  mining  lessee  which 
successfully  resisted  a  suit  by  the  lessor  for  for- 
feiture of  the  lease  and  continued  mining  there- 
under, held  estopped  to  afterward  ask  for  its 
cancellation  or  abatement  of  the  price  agreed  to 
be  paid  because  of  alleged  fraud  of  which,  if  it 
existed^  it  had  knowledge  prior  to  the  decree.— 
Browning  v.  Boswell,  168. 

EVIDENCE. 

See  Appeal  and  Error,  §§  970,  1058 ;  Bankrupt- 
cy. §§  166,  3a3,  341,  463 ;  Bills  and  Notos,  § 
525;  Carriers,  §  320;  Collision.  §  123;  Con- 
spiracy, §  47;  Contracts,  §  03;  Courts.  § 
347;  Criminal  Law,  §§  309-508,  673.  1036; 
Customs  and  Usages,  §  19 ;  Deeds,  §  1!)  1 ; 
Insane  Persons,  §  26;  Master  and  Servant, 
I  278;  Mines  and  Minerals,  §  58;  Mortgaires, 
§  86;  Patents,  §  312;  Railroads,  §  480; 
Trial,  §  178;    Witnesses. 

Reception  of,  see  Oiminal  Law,  §  673. 
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I.  JtTDICIAL  NOTICE. 

{ 37  (U.S.C.C^.)  Although  the  local  laws  of 
both  countries  to  which  two  foreign  vessels  in 
collision  on  the  high  seas  belong  may  coincide 
in  providing  that  liability  shall  not  be  in  solido, 
but  in  proportion  to  the  degree  in  which  each 
vessel  is  in  fault,  courts  of  admiralty  of  the 
United  States  cannot  take  judicial  notice  of 
such  laws,  nor  apply  such  rule  unless  they  are 

§  leaded  and   proved.— Yang-Tsze  Ins.  Ass^n  t. 
'umess,  Withy  &  Co.,  201. 

XI.  PAROL    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(A)   ContradletlnfTi  Varylnip,  or  Addlnip  to 
T«rm«  of  Written   Inatmment. 

5  399  (U.S.C.C.A.)  Parol  evidence  that  a 
larger  amount  of  work  and  material  was  to 
be  furnished  than  was  specified  in  the  contract, 
held  properly  excluded  as  tending  to  vary  the 
contract  and  not  to  aid  its  construction. — ^Miller 
V.  Hamilton,  375. 

§  407  (U.S.C.C.A.)  So  far  as  a  bill  of  lading 
embodies  the  terms  of  the  contract  it  is  not  to 
be  varied  by  parol;  but  so  far  as  it  constitutes 
a  receipt  it  may  be  contradicted  as  between  the 
parties  by  parol  evidence  showing  that  a  dif- 
ferent quantity  was  delivered. — Vanderbilt  v. 
Ocean  S.  S.  Co.,  226. 

Mi9  (U.S.C.C.A.)  A  recital  in  a  mortgage 
of  a  consideration  paid  is  not  subject  to  con- 
tradiction for  purposes  of  revocation,  in  the 
absence  of  proof  of  fraud  or  other  wrongdoing. 
—National  City  Bank  of  Chicago  v.  Wagner, 
533. 

(D)  Conatraetlon   or   Application  of   Lan* 
flmase   of  Written   Instrnment. 

}46r  (U.S.C.C.A.)  Code  Iowa  1897,  {  4617, 
relating  to  the  construction  of  contracts  where 
their  terms  were  intended  in  a  different  sense  by 
the  parties,  held  to  have  no  application,  where 
the  language  of  a  contract  was  plain  and  un- 
ambiguous.— Hartley  v.  Jjapidus  &  Holub  Co., 
336. 

Xn.   OPINION  EVIDENCE. 
(C)   Competency  of  E3xpert«. 

{  546  (U.S.C.CA.)  Whether  or  not  a  witness 
is  shown  to  be  qualified  to  express  an  opinion 
upon  questions  of  value  is  a  preliminary  ques- 
tion for  the  court— St.  Louis,  I.  M.  &  S.  Ry. 
Ca  V.  Reed,  651. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

§588  (U.S.C.C.A.)  When  the  testimony  of  a 
witness  is  positively  contradicted  by  the  physi- 
cal factSj  neither  the  court  nor  the  jury  can 
be  permitted  to  credit  it — American  Car  & 
Foundry  Co.  v.  Kindermann,  577. 

EXCEPTIONS,  BILL  OF. 

.See  Bankruptcy,  |  463. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Wills. 

X.  ACTIONS. 

§438  (U.S.C.C.A.)  The  administratrix  of  a 
decedent  is  a  necessary  party  to  a  suit  to  estab- 


lish and  enforce  the  statutory  liability  of  the 
estate  as  owner  of  stock  in  an  insolyent  corpo- 
ration.—Schwartz  v.  Loftus,  464. 

EXEMPTIONS. 

See  Taxation,  |  58. 

EXPENSES. 

See  Shipping,  1 194. 

EXPLOSIVES. 

See  Commerce,   {  61;    Conspiracy,   f|  28,  43, 
47 ;    Criminal  Law,  {§  619,  673. 

S  2  (U.S.C.CA.)  Cr.  Code,  §§  232,  235,  pro- 
hibiting the  transportation  of  explosives  in  any 
vehicle  carrying  passengers  for  hire,  transported 
on  any  passenger  train  engaged  in  interstate 
commerce,  held  applicable  to  common  carriers, 
their  employes,  or  any  person  traveling  on  such 
vehicle.— Ryan  v.  United  States,  267. 

8  5  (U.S.C.CwA.)  Counts  of  an  indictment 
charging  certain  defendants  named  with  unlaw- 
fully, etc.,  transporting  and  carrying  in  inter- 
state commerce  dynamite  and  nitroglycerin  in 
a  vehicle  described  in  different  counts  as  a 
"passenger  car**  or  "train,"  and  other  defend- 
ants as  aiders  and  abettors  therein,  held  to 
sufficiently  charge  a  violation  of  Cr.  Code,  § 
232.— Ryan  v.  United  Stotes,  257. 

{  7  (U.S.C.CA.)  The  wrecking  of  a  vessel  by 
an  explosion  of  dynamite  which  was  bein^ 
loaded  on  a  lighter  from  a  pier  held  not  doe 
to  any  fault  or  negligence  of  the  shipper,  car- 
rier, or  stevedore  which  tendered  them  or  ei- 
ther of  them  liable  therefor.— Actiesselskabet 
Ingrid  v.  Central  R.  Co.  of  New  Jersey,  31G, 

A  common  carrier  is  bound  to  accept  anJ 
transport  dynamite,  and  such  injury  as  nec- 
essarily results  to  others  from  the  perform- 
ance of  its  duty,  without  negligence,  must  be 
borne  bv  them  as  an  unavoidable  incident  of 
the  lawful  conduct  of  legitimate  business. — Id. 

A  railroad  company,  which  directed  a  em- 
necting  vessel  to  discharge  at  one  of  its  piers, 
where  she  was  destroyed  by  an  explosion  of 
dynamite  being  unloaded  from  a  car  on  such 
pier,  held  not  liable  because  of  its  failure  to 
notify  the  master  of  the  presence  of  the  dyna- 
mite, which  was  a  commodity  commonly  han- 
dled at  such  places  and  usually  with  safety,  and 
where  also  the  cara  were  placarded  with  the  reg- 
ular danger  placards.— Id. 

FEES. 

See  Bankruptcy,  i  481 ;    Railroads,  |  199. 

FIRES. 

See  Railroads,  f  480.     • 

FOOD. 

§  I  (U.S.C.C.A.)  The  regulation  ppomulgatd 
by  the  Secretary  of  Agriculture,  prohibiting  the 
addition  of  cereal  to  sausage  in  excess  of  - 
pei-  cent,  or  water  in  excess  of  3  per  cent,  held 
beyond  the  power  conferred  by  the  Meat  In- 
spection Act  of  March  4,  lfl07.— SL  Louis  In- 
dependent  Packing  Co.  v.   Houston,  65. 
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§  2  (U.S.C.CA.)  The  purpose  of  the  Food  and 
Drugs  Act  is  to  prevent  fraud  and  deception 
rather  than  the  protection  of  the  public  health. 
— United  States  v.  Forty  Barrels  and  Twenty 
Kegs  of  Coca  Cola,  47. 

§5  (U.S.C.CA.)  The  word  "added"  in  the 
Food  and  Drugs  Act,  §  7,  implies  the  existence 
of  a  standard,  and  the  use  of  an  element  neces- 
sarv  to  create  a  standard  is  not  added,  and 
cafifeine  forming  a  valuable  constituent  of  Coca 
Cola  is  not  added  thereto.— United  States  v. 
Forty  Barrels  and  Twenty  Kegs  of  Coca  Cola, 
47. 

The  court  in  construing  the  Food  and  Drugs 
Act,  §  7,  cl.  5,  declaring  that  an  article  shall 
be  deemed  adulterated  if  it  contain  any  added 
poisonous  or  other  added  deleterious  ingredient, 
must  give  effect  to  the  word  **added,"  and  there- 
by give  effect  to  all  the  words  of  the  statute. — 
Id. 

The  test  whether  a  deleterious  ingredient  is 
added  to  an  article  of  food  within  the  Act  de- 
pends on  whether  the  ingredient  is  in  its  natu- 
ral or  in  an  artificial  form,  but  it  cannot 
be  applied  where  artificially  compounded  foods 
are  under  consideration.— Id. 

The  court  in  construing  the  phrase,  **added 
poisonous  or  added  deleterious  ingredient,"  must 
consider  section  8,  and  when  so  construed  the 
act  requires  a  standard  before  there  can  be  any 
"added  '  ingredient  or  adulteration.— Id. 

The  Food  and  Drugs  Act  does  not  absolutely 
forbid  the  use  in  any  compound  of  any  element 
that  a  jury  may  call  deleterious,  but  Congress, 
having  selected  and  regulated  the  use  of  those 
things  known  to  be  particularly  dangerous,  has 
not  wholly  forbidden  other  things  from  which 
no  serious  danger  need  be  anticipated. — Id. 

The  word  "added"  in  the  act  may  be  con- 
strued to  mean  only  a  possible  deleterious  in- 
gredient in  addition  to  the  quantity  in  which 
the  ingredient  is  normally  found  in  customary 
articles  of  food,  and,  so  construed^  caffeine  in 
Coca  Cola  is  not  an  added  deleterious  ingredi- 
ent.—Id. 

§  15  (U.S.C.CA.),  Under  the  Food  and  Drugs 
Act,  §  8,  a  compound  sold  under  the  distinctive 
name  C!oca  Cola  held  not  misbranded. — United 
States  V.  Forty  Barrels  and  Twenty  Kegs  of 
Coca  Cola,  47. 

FOREIGN  CORPORATIONS. 

See  Corporations,  §  642. 

FORMER  JEOPARDY. 

See  Criminal  Law,  §  195. 

FRAUD. 

See   Bankruptcy,   §§   178,   407;    Corporations, 

L482 ,   Food,  §  2  ;   Husband  and  Wife,  §  171 ; 
ines  and  Minerals,  §§  58,  70 ;    Sales,  §  38 ; 
Trusts,  §  361. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  §  303. 


GARNISHMENT. 

See  Admiralty,  i  32. 

GUARANTY. 

See  Bankruptcy,  i  341. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  §  39. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  §{  1035,  105a 

HEALTH. 

I.  BOARDS  OF  HEALTH  AND  SANI- 
TABT  OFFICEBS. 

§  16  (TJ.S.C.C.A.)  Where  a  contract  by  a 
city's  board  of  health  for  the  leasing?  of  a  steam- 
boat to  be  used  as  an  isolation  cholera  hospital 
was  authorized  by  Detroit  City  Charter,  §  178, 
it  was  not  rendered  invalid  because  it  was  not 
first  duly  approved  and  confirmed  by  the  city 
council,  and  because  there  had  been  no  previous 
calling  for  bids,  as  required  in  ordinary  con- 
tracts by  pections  240  and  241. — City  of  De- 
troit V.  Grummond,  417. 

HIGHWAYS. 

V.   BEOUIiATION  AND  USE  FOB 
TBAVEL. 

(C)   Injuries   from    Defects    or   Ob«trii<s- 
tlons. 

I  198  (U.S.C.CA.)  Where  plaintiff  was  in- 
jured on  a  highway  which  was  being  repaired 
in  part  at  state  expense  under  Laws  N.  H. 
1903,  c.  54,  and  Laws  N.  H.  1905,  c.  35,  the 
town  under  section  6  of  the  prior  act  was  not 
liable  for  the  damages  sustained. — Town  of  Han- 
over V.  Burroughs,  159. 

HUSBAND  AND  WIFE. 

See  Descent  and  Distribution,  §  52. 

V.   WIFE'S  SEPABATE  ESTATE. 
(C)  lilabllltlea  and  Charipea. 

§  171  (U.S.C.CA.)  A  mortgage  executed  by 
the  wife  of  a  bankrupt  to  secure  the  claim  of  a 
creditor  and  advances  to  be  made  in  aid  of  a 
scheme  to  effect  a  fraudulent  composition  to 
which  the  mortgagor  was  not  a  party  held 
wholly  invalid  as  to  her.— Copeland  v.  Homik, 
361. 

INDEMNITY. 

See  Joint  Adventures,  §  4 ;  Principal  and  Agent, 
S  85. 

§  9  (U.S.C.CA.)  The  measure  of  damages  for 
breach  of  a  contract  of  indemnity  is  not  the 
amount  of  liability  incurred,  but  the  amount 
actually  paid  by  the  person  indemnified  on  ac- 
count of  the  loss. — In  re  Lathrop,  Uaskins  &  Co., 
346. 
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INDIANS. 

See  Indictment  and  Information,  {  125. 

I  5  (U.S.C.CA.)  The  decision  of  the  Commis- 
sion to  the  Five  Civilized  Tribes,  under  the  au- 
thority given  by  Act  Cong.  June  16,  1896,  that 
a  person  was  entitled  to  enrollment  in  the  Creek 
Tribe,  either  as  a  citizen  or  freedman,  not  ap- 
pealed from,  is  conclusive  of  such  right,  and  also 
of  his  relationship  to  the  tribe,  whether  by  blood 
or  as  a  freedman.— Nunn  v.  Hazelrigg,  474. 

§  15  (U.S.C.C.A.)  A  deed  made  by  a  Creek 
citizen  allottee  in  ratifioation  of  one  executed 
before  the  expiration  of  the  time  restriction  im- 
posed by  the  Supplemental  Agreement  approved 
June  30,  1902,  §  16,  held  void  under  such  agree- 
ment—Nunn  V.  Hazelrigg,  474. 

§  27  (U.S.C.CA.)  A  bill  by  the  United  States 
to  quiet  title  to  lands  alleged  to  be  unallotted 
lands  of  the  Creek  Nation  of  Indians  held  er- 
roneously dismissed  on  the  ground  that  the 
Creek  Nation  had  no  title,  on  a  demurrer  treated 
as  a  motion  to  dismiss. — United  States  v. 
Mackey,  370. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy,  §  43 ;  Criminal  Law,  §§  150, 
619,  11(57,  1186;  Explosives,  §  5;  Post  Of- 
fice, §  48. 

rV.  FILING  AHD  FORMAL  REQUI- 
SITES OF  INFORMATION  OR 
COMPLAINT. 

§  52  (U.S.C.CA.)  The  verification  of  an  in- 
formation filed  by  a  prosecuting  attorney  in  the 
United  States  is  unnecessary,  unless  required 
bv  some  constitutional  or  statutory  provision. — 
Weeks  v.  United  States,  436. 

The  provision  of  the  fourth  constitutional 
amendment  that  *'no  warrants  shall  issue  but 
upon  probable  cause  supported  by  oath  or  af- 
firmation*' does  not  require  an  information  filed 
by  a  district  attorney  of  the  United  States  to 
be  verified  or  supported  by  an  aflSdavit  showing 
probable  cause,  unless  it  is  made  the  basis  of  an 
application  for  a  warrant  of  arrest— Id. 

VI.  JOINDER  OF  PARTIES.  OFFENSES, 

AND  COUNTS,  DUPLICITY, 

AND  ELECTION. 

$  125  (U.S.C.CA.)  An  indictment  under  Cr. 
Code,  §  197,  charging  that  defendant  attempted 
to  rob  a  mail  clerk  having  mail  matter  in  his 
custody,  and  that  in  the  course  of  such  attempt 
put  the  life  of  the  clerk  in  jeopardy  by  the  use 
of  a  dangerous  weapon,  held  not  bad  for  duplic- 
ity.—Price  V.  United  States,  1. 

§  125  (U.S.C.CA.)  An  indictment  charging  in 
the  same  count  a  violation  of  Act  March  1, 
1895,  c.  145,  §  8,  28  Stat.  693,  by  introducing 
liquor  into  "Indian  Territory,*'  and  also  of  Act 
Jan.  30,  1897,  c.  109,  29  Stat.  500,  by  introduc- 
ing liquor  into  the  "Indian  country,"  charges 
two  distinct  offenses  and  is  bad  for  duplicity.— 
Ammerman  v.  United  States,  470. 

INDORSEMENT. 

See  Bills  and  Notes,   §  280. 


INFRINGEMENT. 


See   Patents,    §$    283-327; 
Trade-Names,  |  59. 


Trade-Maries  and 


INJUNCTION. 

See  Patents,  ff  304,  327. 

INSANE  PERSONS. 

n.  INQUISITIONS. 

§  8  (U.S.C.CA.)  Where  at  the  time  de  luna- 
tico  proceedings  were  instituted  in  New  York 
against  plaintiff  he  was  physically  within  tbe 
state  and  had  property  there,  the  court  had  ju- 
risdiction under  Code  Civ.  Proc  N.  Y.  f  2323. 
though  plaintiff  was  then  a  resident  of  Virginia. 
— Chaloner  v.  Sherman,  96. 

I  26  (U.S.C.CA.)  In  a  suit  by  a  person  who 
had  been  adjudged  insane  against  bis  commit- 
tee for  damages,  his  present  mental  condition 
could  not  become  an  issue  unless  the  court  \^'fl« 
authorized  to  set  aside  the  adjudication  of  in- 
sanity collaterally  and  defendant  offered  some 
evidence  of  present  incompetency  as  an  affirma- 
tive defense.— Chaloner  v.   Sherman,  96. 

In  a  suit  by  a  person  who  had  been  adjudsed 
insane  against  bis  committee  for  damages,  evi- 
dence as  to  his  mental  condition  at  the  time 
the  proceedings  were  had  in  which  the  committee 
was  appointed  was  inadmissible.— Id. 

Where  defendant  was  the  successor  of  plain- 
tiff's committee  appointed  in  de  lunatico  pro- 
ceeding's had  in  1899,  evidence  that  plaintiff  wa? 
lured  into  the  state  that  he  might  be  declared 
insane  in  1897  held  immaterial— Id. 

Where  a  committee  in  de  lunatico  proceed- 
ings was  appointed  for  plaintiff  in  New  York  m 
lf^9,  the  decree  could  not  be  collaterally  at- 
tacked on  the  ground  that  plaintiff  was  then 
a  resident  of  Virginia. — Id. 

In  a  suit  by  a  person  who  had  been  adjudged 
insane  against  his  committee  to  recover  dam- 
ages, evidence  that  the  determination  of  the 
proceeding  to  appoint  the  committee  was  bas^^l 
on  perjurious  testimony,  was  inadmissible.— Id. 

Failure  of  a  person  alleged  to  be  insane  to 
appear  after  due  notice  in  de  lunatico  proceed- 
ings for  the  appointment  of  a  committee  could 
not  affect  the  validity  of  the  adjudication.— Id. 

The  propriety  and  sufficiency  of  the  notice  on 
plaintiff  in  de  lunatico  proceedings  against  him 
could  not  be  questioned  in  a  subsequent  actios 
by  a  plaintiff  against  his  committee  to  recover 
damages. — Id. 

§29  (U.S.C.CA.)  Where  a  person  who  has 
been  aajudged  incompetent  has  recovered,  re- 
lief may  be  obtained  only  by  application  to  tlw 
court  which  exercised  original  jurisdiction.— 
Chaloner  v.  Sherman,  96. 

m.   GUARDIANSHIP. 

^  39  (U.S.C.CA.)  An  order  appointing  a  com- 
mittee for  an  insane  person  in  the  place  of  one 
resigned  was  not  void  for  failure  to  give  notice 
to  the  insane  person.— Chaloner  v.  Sherman,  90. 

INSOLVENCY. 

See  Bankruptcy;    Street  Railroads,  §  58. 
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INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  {  814;  Trial,  $  260. 

INTENT. 

See  Wills,  i  439. 

INTEREST. 

See  Receivers,  {  163;    Salvage,  S  26. 

INTERNAL  REVENUE. 

§9  (U.S.C.C.A.)  Where  a  railroad  corpora- 
tion leased  its  property  and  franchises  for  the 
whole  term  of  its  charter,  the  lessee  having  sole 
control  of  its  property  and  the  operation  of  its 
road,  that  the  lessor  retained  its  corporate  ex- 
istence, elected  directors  and  officers,  amended 
by-laws,  etc.,  did  not  show  that  it  was  engaged 
in  business  within  Corporation  Tax  Act  Aug. 
5,  1909,  §  38— Anderson  v.  Morris  &  E.  R.  Co., 
327. 

The  tax  imposed  by  Corporation  Tax  Act  Aug. 
5,  1909,  §  38,  is  not  direct,  but  an  excise  on  the 
privilege  of  doing  business  in  a  corporate  ca- 
pacity.—Id. 

Where  a  railroad  corporation  leased  its  prop- 
erty and  franchises,  the  fact  that  the  rent  was 
paid  to  its  stockholders  and  bondholders  instead 
of  to  the  lessor  entity  could  not  prevent  the 
rent  being  subject  to  taxation  under  Corpora- 
tion Tax  Act  Aug.  5,  1909,  §  38,  if  otherwise 
applicable. — Id. 

Where  a  railroad  corporation  leased  its  prop- 
erty and  franchises,  for  the  full  term  of  its 
charter,  to  another  company,  the  lease  requiring 
it  to  maintain  its  corporate  existence  and  to  is- 
sue bonds  to  the  lessee  to  cover  betterments  and 
for  improvements  chargeable  to  construction  ac- 
count, the  issuance  of  such  bonds  by  the  lessor 
corporation  did  not  constitute  engaging  in  busi- 
ness within  Corporation  Tax  Act  Aug.  5,  1909, 
§  38.-Id. 

INTERSTATE  COMMERCE. 

See   Commerce. 

INTOXICATING  LIQUORS. 

See  Indictment  and  Information,  §  125. 

INVENTION. 

See  Patents,  {  25. 

JOINT  ADVENTURES. 

§4  (U.S.C.C.A.)  Where  bankrupts  who  were 
the  managers  of  a  pool  failed  to  take  and  pay  for 
certain  stock  bought  for  the  pool,  because  of 
the  brokers  insolvency,  and  no  part  of  the  stock 
was  ever  tendered  to  the  subscribers  or  demand 
made  on  them  to  furnish  money  to  pay  for  it, 
the  subscribers  were  not  bound  to  indemnify 
the  bankrupts  for  loss  sustained  by  a  resale  of 
the  stock. — In  re  Lathrop,  Ilaskins  &  Co.,  34G. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 


JUDGMENT. 

See  Appeal  and  Error. 

Xm.  MERGER  AND  BAR  OF  CAUSES 

OF  ACTION  AND   DEFENSES. 
(D)   Causes  of  Action  an«l  Defenses  Merg- 
ed, Barred,  or  Concluded. 

§  592  (U.S.C.CA.)  A  suit  in  equity  held  not 
barred  by  a  prior  decree,  on  the  theory  that 
there  had  been  a  splitting  of  a  single  cause 
of  action.— Bates  v.  United  Shoe  Machinery  Co., 
384. 

XIV.   CONCLUSIVENESS    OF    ADJUDI- 
CATION. 
(B)   Persons   Concluded. 

§  682  (U.S.C.CA.)  Purchasers  by  an  unre- 
corded deed  held  not  bound  by  the  decree  in  a 
suit  against  their  grantor  to  which  they  were 
not  parties,  and  in  which  service  was  not  made 
until  after  the  recording  of  their  deed.— -Rowe  v. 
Hill,  30. 

JUDICIAL  NOTICE. 

See  Evidence,  §  37. 

JURISDICTION. 

See  Admiralty,  §§  1-21;  Appearance,  §  19; 
Bankruptcy,  §§  90,  149,  482;  Courts,  §§  17, 
273-314 ;    Insane  Persons,  §  8. 

JURY. 

See  Trial,  §§  178,  260. 

LACHES. 

See  Equity,   f  72. 

LANDLORD  AND  TENANT. 

IV.  TERMS  FOR  TEARS. 
(D)  Termination. 
§112  (U.S.C.C.A.)  A  landlord,  by  procuring 
the  adoption  of  a  lease  by  receivers  appointed 
for  the  tenant,  held  to  have  waived  the  right 
to  a  forfeiture  because  of  prior  defaults  in  pay- 
ment of  rent  by  the  tenant. — Durand  &  Co. 
v.  Howard  &  Co.,  589. 

LEASE. 

See  Estoppel,  $  68;  Internal  Revenue,  §  9; 
Mines  and  Minerals,  §  58 ;  Street  Railroads, 
§  49. 

LIENS. 

See  Banltruptcy,  §§  184,  440;  Mechanics* 
Liens ;   Mortgages,  §  175. 

LIMITATION  OF  ACTIONS. 

See  Criminal  Law,  §  150;    Death,  §  38. 

I.   STATUTES   OF   LIMITATION. 

(B)   lilmltatlona    Applicable   to    Partlcalar 
ActlouH. 

§34  (U.S.C.C.A.)  If  an  action  is  on  "a  lia- 
bility created  by  statute  other  than  a  forfeiture 
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or  penalty,"  for  which  Gen.  Code  Ohio,  |  11222, 
provides  a  six-year  limitation,  it  is  controlled 
by  such  section,  and  not  by  section  11224,  pro- 
viding a  four-year  limitation  for  an  action  for 
**an  injury  to  the  rij^hts  of  nlaintiff  not  arising 
on  contract."— -Hocking  Valley  R.  Co.  v.  New 
York  Coal   Co.,  387. 

A  "liability  created  by  statute,"  within  Gen. 
Code  Ohio,  f  11222,  prescribing  a  limitation  for 
an  action  on  such  liability,  is  one  which  would 
not  exist,  but  for  the  statute. — Id. 

An  action  under  Rev.  St.  Ohio,  §  3371-1,  for 
failure  to  give  a  switch  track  connection  where 
the  railroad  has  given  such  facility  to  another 
shipper  of  the  same  class,  is  one  on  a  "liability 
created  by  statute,"  within  Gen.  Code  Ohio, 
S  11222,  prescribing  a  six-year  limitation  of  ac- 
tion.—Id. 

§  35  (U.S.C.C.A.)  Rev.  St  Ohio.  §  3373-1,  re- 
quiring railroads  to  give  equal  snipping  facili- 
ties to  shippers  of  the  same  class  of  freight,  and 
giving  right  of  action  on  failure  to  do  so,  is  not 
a  penal  statute  within  (Jen.  Code  Ohio.  8  11225, 
prescribing  a  one-year  limitation.— Hocking  Val- 
ley R.  Co.  V.  New  York  Coal  Co.,  387. 

n.   COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(ES)   AbMence,   Nonresldence,  and  Coneeal- 
uieut  of  Person  or  Property. 

§85  (IT.S.C.C.A.)  Under  Gen.  St.  Kan.  1909, 
{  5013  (Code  Civ.  Proc.  {  20),  limitation  does 
not  run  against  a  suit  to  establish  the  statu- 
tory liability  of  a  person  deceased  as  a  stock- 
holder in  an  insolvent  corporation  and  to  charge 
his  estate  with  such  liability  during  the  time  the 
administratrix  of  the  estate  is  absent  from  the 
state.— Schwartz  v.  Loftus,  464. 

LIVERY  STABLE  KEEPERS. 

Se«  Bankruptcy,  {  318. 

LOGS  AND  LOGGING. 

See  Tenancy  in  Common,  §  53. 

LUNATICS. 

See  Insane  Persons. 

MARRIAGE. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Shipping,  {  54. 

HI.   MASTER'S   UABII.ITT   FOB   IN- 
JURIES  TO   SERVANT. 
(A)   Hatnre  and  Kxtent  In  General. 

§  94  (U.S.C.C.A.)  An  employ^,  working  about 
the  fecdyards  of  a  railroad  company  in  caring 
for  stock  unloaded  for  food,  water,  and  rest 
during  shipment,  and  who  was  killed  by  fall- 
ins^  from  a  switch  engine,  held  not  an  **em« 
ploy^"  within  that  term  as  defined  and  used  in 
the  Hours  of  Service  Act. — Schweig  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  660. 

(D)   'Warnlno:  and   InstmotlniP  SerTant. 

$  150  (U.S.C.C.A.)  Where  an  occupation  ia 
hazardous,  it  is  the  master*8  duty  to  disclose 


all  perils  to  which  the  servants  will  be  expo0- 
ed,  and  which  are  or  should  reasonably  be 
known  to  him,  except  such  aa  are  obyious^  and 
which  the  servants  could  foresee  and  avoid  by 
the  exercise  of  reasonable  care. — ^McCalman  ▼• 
Illinois  Cent  R.   Co.,   15. 

The  duty  of  a  master  to  warn  his  servants  of 
perils  to  which  they  will  be  exposed  extends  to 
any  change  made  by  him  which  introduces  into 
their  service  a  new  element  of  danger. — Id. 

§  151  (U.S.C.CA.)  A  master's  duty  to  warn 
of  perils  to  which  servants  will  be  exposed  is 
primary  and  nondelegable. — McCalman  y.  Illi- 
nois Cent  R.  Co.,  15. 

<G)  Contributory  Ifeffltscnoo  of  BerYaat* 

1228  (U.S.C.C.A.)  A  railroad  employ^,  who 
fell  from  an  engine  by  reason  of  his  exhausted 
condition  after  working  almost  continuously  for 
more  than  50  hours,  held  to  have  assumed  the 
risk,  which  precluded  a  recovery  for  his  death 
under  the  Employers'  Liability  Act. — Schweig 
V.  CTiicago,  M.  &  St  P.  Ry.  Co.,  660. 

(H)   Actions. 

§278  (U.S.C.C.A.)  Evidence  considered  in  an 
action  to  recover  for  injury  to  an  employ^ 
and  held  insufficient  to  establish  negligence  ot 
the  master.— American  Car  &  Foundry  Co.  t. 
Kindermann,  577. 

§286  (U.S.C.CJL)  In  an  action  for  injuries 
to  a  railroad  guard  in  a  collision  with  deputy 
marshals  sent  to  a  point  where  the  guards  were 
located  during  a  strike,  whether  the  railroad 
company  was  negligent  in  failing  to  warn  the 
marshals  of  the  presence  of  the  guards,  and  the 
guards  of  the  approach  of  the  marshals,  held 
for  the  jury.— McCalman  v.  Illinois  Cent  R. 
Co.,  15. 

§286  (U.S.C.CA.)  The  question  of  defend- 
ant's negligence  in  a  particular  respect  held 
properly  submitted  to  the  jury  as  within  the 
issues  in  an  action  for  injury  to  a  servant— 
Armour  &  Co.  v.  Zvega,  456. 

MECHANICS'  LIENS. 

See  Mortgages,  §  151. 

TV.   OPERATION  AND  EFFECT. 
(A)   Amount  and  Bxtent  ot  laon. 

§168  (U.S.C.C.A.)  Under  Gen.  St  Kan.  1909. 
I  6244,  relating  to  mechanics'  liens  as  construed 
By  the  Supreme  Ourt  of  the  state,  a  mechan- 
ic's lien  dates  from  the  commencement  of  the 
building  or  improvement  but  such  commence- 
ment must  be  in  good  faith  and  not  a  mere  pre- 
tense at  commencement  to  defeat  prior  liens  on 
the  property. — Kew  Hampshire  Savings  Bank  v. 
Varner,  631. 

MINES  AND  MINERALS. 

See  Estoppel,  §  68;  Specific  Performance,  §  61 

n.   TITI.E,   GONVEYANGES,  AND 
GONTRAGTS. 
(B)  Con-veyanoes  In   General. 

yi5  (U.S.C.C.A.)  A   contract   construed  and 
a  mining  lease  of  coal  land  in  gross  and 
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not  a  sale  of  coal  in  place.— Browning  v.  Bos- 
well,  168. 

(O)  LeaseSy  Licenses,  and  Contraota* 

1 58  (U.S.C.C.A.)  Evidence  held  insufficient 
to  sustain  the  claim  of  a  coal  mining  lessee 
that  the  lease  was  induced  by  fraud  of  the 
lessor.— Browning    v.    Boswell,   1G8. 

i  70  (U.S.C.C.A.)  In  case  of  a  mining  lease, 
a  court  of  equity  has  no  power  to  decree  an 
abatement  of  the  rent;  the  only  remedy  of 
either  party  for  breach  of  the  contract  or  for 
fraud  being  a  cancellation  of  the  lease  with 
perhaps  a  right  of  action  for  damages.— Brown- 
ing V.  Boswell,  168. 

MORTGAGES. 

See  Admiralty,  {  14;   Bankruptcy,  §§  161,  184^ 
303;     Chattel    Mortgages;     Corporations, 
482;   Evidence,  §  419;   Husband  and  Wife, 
171. 

I.   REQUISITES   AND   VAI.IDITY. 

(A)   Nature  and  Bssentlala  of  Con-veyancei 
a«   Security. 

§25  (U.S.C.OwA.)  When  a  conveyance  is  in 
effect  a  mortgage  to  secure  a  prior  obligation 
of  another,  no  new  consideration,  either  to  the 
debtor  or  to  the  mortgagor,  is  required  in  order 
to  validate  the  mortgage  as  an  executed  grant. 
— National  City  Bank  of  Chicago  v.  Wagner, 
533. 

(D)   Validity. 

§84  (U.S.C.CA.)  A  conveyance,  intended  as 
a  mortgage  to  secure  a  pre-existing  indebtedness 
of  another,  and  claimed  to  have  been  procured 
through  fraud  and  duress,  held  to  have  been 
ratified  by  the  subsequent  execution  of  a  sec- 
ond mortgage  to  another,  expressly  made  sub- 
ject to  the  first.— National  City  Bank  of  Chi- 
cago v.   Wagner,   533. 

The  ratification  by  the  mortgagor  of  a  mort- 
gage previously  executed  requires  no  new  con- 
sideration to  render  it  effective.— Id. 

§86  (U.S.C.CA.)  Evidence  considered,  and 
held  to  show  that  a  mortgage  was  not  voidable 
as  having  been  procured  through  duress. — Na- 
tional City  Bank  of  Chicago  v.  Wagner,  533. 

In  a  suit  for  cancellation  of  a  mortgage  on 
the  ground  of  duress,  where  the  subsequent  ex- 
ecution of  a  ratifying  instrument  is  proved,  the 
burden  rests  on  complainant  to  show  that  it  was 
executed  without  knowledge  that  he  had  the 
right  to  disaffirm.— Id. 

m.   CONSTRUCTION  AND  OPERA- 
TION. 
(D)  Lten  and  Priority. 

§  151  (U.S.C.CA.)  Mortgages  made  by  a  pur- 
chaser of  property  to  secure  a  loan  and  for 
purchase  money,  which  were  executed  and  re- 
corded at  the  same  time  as  the  deed  of  the 
property,  held  superior  to  mechanics'  liens 
under  contracts  made  with  such  purchaser. — 
New  Hampshire  Savings  Bank  v.  Vamer,  631. 

§  175  (U.S.C.CA.)  Under  Ky.  St  1903,  §  496, 
an  unrecorded  mortgage  given  for  a  valid  con- 
sideration is  good  not  only  as  between  the  par- 


ties, but  as  against  creditors  with  notice  and 
subsequent  creditors  without  notice  who  have 
not  acquired  a  lien  on  the  property.— Deupree  v. 
Watson,  543. 

MUNICIPAL  CORPORATIONS. 

See  Eminent   Domain,   S  273;   Health,  |   16; 
Railroads,  §|  75,  93,  98;  Street  Railroads. 

XII.  TOBTS. 

(A)  ESxerdae    of    Governmental    and    Cor- 

porate Po^rera  In   General. 

§724  (U.S.C.CA.)  A  city  held  not  liable  in 
damages  to  a  railroad  company  because  of  the 
passage  of  an  invalid  ordinance  in  the  good 
faith  exercise  of  its  police  power  by  which  the 
cost  of  the  railroad  company's  operation  was 
increased.— City  of  Chicago  v.  New  York,  C.  A 
St   L.    R.    Co.,   645. 

XV.   ACTIONS. 

S  1035  (U.S.C.CA.)  Where  defendant  city  de- 
nied liability  on  a  contract,  it  was  not  sufficient 
to  show  that  the  contract  had  been  ezecyted 
without  authority,  but  the  city  was  also  bound 
to  show  that  its  execution  had  not  been  ratified. 
—City  of  Detroit  v.  Grummond,  417. 

§  1036  (U.S.C.C.A.)  In  an  action  against  a 
city  on  a  contract  for  the  hiring  of  a  vessel 
to  be  used  as  a  quarantine  station,  whether 
the  contract  had  been  executed  without  author- 
ity, and  whether,  if  so,  it  had  subsequently  been 
ratified,  held  for  the  jury.— City  of  Detroit  v» 
Grummond,  417. 

NEGLIGENCE. 

See  Carriers,  {  331;    Master  and  Servant,  f$ 
278,  286. 

I.  ACTS  OB  OMISSIONS  CONSTITUT- 
mO  NEOUOENCE. 

(B)  Danserons       Substances,      MaclUnery^ 

and    Other   Instrnmentalftles. 

§27  (U.S.C.CA.)  Where  defendant  rebuilt 
and  sold  to  plaintifiTs  employer  a  die-cutting 
machine  knowing  that  it  would  be  operated  by 
plaintifiTs  employ^,  defendant  was  bound  to  ex- 
ercise reasonable  care  to  make  the  machine  safe, 
and  was  liable  for  injuries  to  plaintiff  while 
operating  the  machine,  caused  by  a  failure  to 
exercise  such  care. — Tom  v.  Nichols-Fifield  Shoe 
Machinery  Co.,  221. 

n.  PROXIMATE  CAUSE  OF  INJUBT. 

§63  (U.S.C.CA.)  One  engaged  in  a  lawful 
business,  which  does  not  create  a  nuisance,  is  not 
liable  for  an  incidental  injury  to  another,  re- 
sulting therefrom,  without  proof  of  negligence 
or  fault  on  his  part— Actiesselskabet  Ingrid  t. 
Central  R.  Co.  of  New  Jersey,  316. 

TV.  ACTIONS. 

(C)  Trial,  Jndipment,  and  ReTle-nr. 

§  136  (U.S.C.CA.)  In  an  action  for  injuries 
to  plaintiff  while  operating  a  die-cutting  ma- 
chine purchased  by  plaintiff*s  employer  from 
defendant,  due  to  the   involuntary   faU  of  the 
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head  piece  from  a  defect  in  the  machine  or  neg- 
lect in  setting  it  up,  defendant's  negligence  and 
piaintiflTs  alleged  contributory  negligence  held 
for  the  jury.— Tom  v.  Nichols-Fifield  Shoe  Ma- 
<:hinery  Co.,  221. 

NEGOTJABLE  INSTRUMENTS. 

Bee  Bills  and  Notes. 

NEWSPAPERS. 

See  Post  Office,  $  60. 

NEW  TRIAL 

See  Appeal   and  Error,  {  977. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See   Bankruptcy,   S   168;    Insane  Persons,   i 

'^^'  NOVATION. 

See  Bankruptcy,  §  341. 

NOVELTY. 

See  Patents,  {  39. 

NUNC  PRO  TUNC. 

See  Bankruptcy,  §  463. 

OFFICERS. 

See  Receivers;    United  States,  S  125. 

OPINION  EVIDENCE. 

See  Evidence,  §  546. 

OVERT  ACT. 

See  Conspiracy,  §  27. 

PAROL  EVIDENCE. 

See  ESridence,   ||  399-461. 

PARTIES. 

See  Executors  and   Administrators,   |  438. 

PARTNERSHIP. 

See  Bankruptcy,  $$  15,  54,  69,  81,  90,  149. 

PASSENGERS. 

See  Carriers,  fS  320,  331. 

PATENTS. 
n.  patentabhiIty. 

(A)  Invention. 
,  §  25  (U.S.C.C.A.)  An  aggregation  and  associa- 
tion of  old  elements  may  constitute  invention,  if 
it  rises  above  mere  mechanical  skill  and  pro- 
duces utility  of  a  superior  virtue  to  that  previ- 
ously attained.— Bliss  v.  Spangler,  210. 


(B)  KoTeltT* 

§  39  (U.S.C.C.A.)  Novelty,  appertaining  to  in- 
vention, may  be  but  a  simple  change  in  con- 
struction, if  productive  of  a  marked  advance- 
ment in  utility.— Bliss  v.  Spangler,  210. 

V.  BEQXriSITES  AND  VAI.IDITY  OP 
Ii£TT£RS  PATENT. 

§  124  (U.S.C.C.A.)  That  the  specification 
makes  exaggerated  or  unwarranted  statements 
as  to  the  capabilities  of  the  invenUon,  even 
conceding  that  an  infringer  can  interpose  that 
as  a  defense,  does  not  render  the  patent  invalid, 
unless  the  statements  were  made  fraudulently, 
and  the  patentee  was  a  party  thereto.— Lniver- 
sal  Tobacco  Macb.  Co.  v.  Boigfeldt  Stripping 
Mach.  Co.,  125. 

Vn.   REISSUES. 

S  136  (U.S.C.CA.)  The  deliberate  acts  of  the 
applicant's  attoraey  in  protracted  proceedings 
in  the  Patent  Office  leading  to  the  issuance  of 
the  patent  cannot  be  treated  as  inadvertence, 
accident,  or  mistake  which  will  authorize  a  re- 
issue.—Grand  Kapids  Show  Case  Co.  ▼.  Baker, 
4S5. 

fi  141  (U.S.C.CA.)  A  reissue  cannot  be  per- 
mitted to  enlarge  the  claims  of  the  original  pat- 
ent by  including  matter  once  intentionally  omit- 
ted.—Grand  Kapids  Show  Case  Ca  v.  Baker, 
485. 

S  144  (U.S.C.C.A.)  A  court  will  review  the  de- 
cision of  the  Patent  Office  on  the  question  of  in- 
advertence, accident,  or  mistake  in  proceedings 
for  a  reissue,  where  the  matter  is  manifest  from 
the  record.- Grand  Kapids  Show  Case  Co.  ?. 
Baker,  485. 

IX.   CONSTRUCTION  AND  OPEHATIOlf 
OF   LETTERS   PATENT. 
(B)   Lilmltatlon  of  Claims. 

§  167  (U.S.C.CA.)  The  claims  fix  the  extent 
of  the  protection  furnished  by  a  patent,  but 
the  specification  may  be  referred  to  for  the  pur- 
pose of  limiting,  though  not  of  expanding,  a 
claim.— Fowler  &  Wolfe  Mfg.  Co.  v.  McCrom- 
Howell  Co.,  143. 

§  178  (U.S.C.CA.)  A  patent  for  a  device 
which  is  but  a  secondary  improvement  on  exist- 
ing devices,  and  marks  but  a  small  step  in  the 
art,  is  entitled  only  to  a  correspondingly  nar- 
row range  of  equivalents. — Grand  Kapids  Show 
Case  Co.  v.  Baker.  485. 

XII.  INTRINOEMENT. 
(C)   Salts    In   BqnltT* 

§  283  (U.S.C.CA.)  While  a  patentee-assignor 
may,  when  made  a  defendant,  litigate  the  scope 
of  his  patent,  the  courts  will  not  unnecessaruf 
construe  it  so  narrowly  as  to  make  it  worthless. 
—United  States  Frumentum  Co.  v.  Lauhoff. 
614. 

§  304  (U.S.C.C.A.)  The  granting  of  a  tempo- 
rary injunction  on  a  supplemental  bill  in  an  in- 
fringement suit  to  restrain  infringement  by  t 
new  device  patented  by  the  defendant  after  the 
original  hearing  held  within  the  discretion  of 
the  court.— J.  D.  Kandall  Co.  Y.  Fogel^mg 
Mach.  Co.,  603. 
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$312  (U.S.C.C.A.)  Eyidence  on  an  accounting 
for  damages  for  infringement  held  insufficient 
to  raise  a  presumption  that,  but  for  the  infringe- 
ment, complainant  would  have  made  the  sales 
which  were  made  by  defendant. — United  States 
Frumentum  Co.  v.  Lauhoff,  614. 

A  complainant  held  entitled  to  prove  dam- 
ages from  infringement  by  general  evidence,  al- 
though unable  to  prove  an  established  royalty 
or  to  give  definite  evidence  of  lost  sales.— Id. 

§312  (U.S.C.C.A.)  Findings  of  a  master  as  to 
the  damages  sustained  by  complainant  by  reason 
of  defendant's  infringement  held  not  sustained 
by  sufficient  evidence.— J.  D.  Randall  Co.  v, 
Fogelsong  Mach.  Co.,  605. 

On  an  accounting  for  damages  for  infringe- 
ment, testimony  of  complainant's  salesman  as  to 
conversations  with  possible  purchasers  held  ad- 
missible, as  tending  to  show  why  sales  were  not 
made;  but,  after  its  admission,  refusal  to  permit 
defendant,  on  timely  notice,  to  take  the  testi- 
mony of  the  persons  or  concerns  to  whom  sales 
were  not  made,  was  error. — Id. 

§318  (U.S.C.C.A.)  Where  the  real  invention 
of  a  patent  consists  only  in  the  improvement  of 
a  part  of  a  device,  prohts  made  by  an  infringer 
from  sale  of  the  entire  article  are  prima  facie 
apportionable,  although  the  patent  describes 
the  entire  combination. — Herman  v.  Youngs- 
town  Car  Mfg.  Co.,  608. 

The  profits  made  by  an  infringer  from  the  sale 
of  a  device  for  making  blueprints  embodying  the 
invention  of  the  Herman  patent.  No.  777,096, 
held  apportionable  on  an  accounting  for  the  in- 
fringement, and  complainant  held  entitled  to  re- 
cover  one-half  of  the  entire  profits.— Id. 

On  an  accounting  for  profits  for  infringement 
of  a  patent,  the  defendant  held  entitled  to  cred- 
it as  a  part  of  the  cost  of  production  for  royal- 
ties paid  to  a  later  patentee  of  improvements 
under  whose  patent  defendant  manufactured. 
—Id. 

§319  (U.S.C.C.A.)  General  damages  are 
damages  not  resting  on  any  of  the  applicable, 
exact  methods  of  computation,  but  upon  facts 
and  circumstances  which  permit  the  jury  or  the 
court  to  estimate  in  a  general,  but  in  a  sufii- 
ciently  accurate,  way  the  injury  to  plaintiff.— 
United  States  Frumentum  Co.  v.  Lauhoff,  614. 

§321  (U.S.C.CA)  A  defendant  held  not  es- 
topped to  deny  infringement  pending  an  ac- 
counting, although  it  continued  to  use  the  ma- 
chine whose  product  was  held  to  infringe  by  the 
interlocutory  decree,  where  such  machine  was 
capable  of  being  so  used  as  not  to  infringe.— 
United  States  Frumentum  Co.  v.  Lauhoff,  614. 

§  323  (U.S.C.C.A.)  In  a  suit  for  infringement, 
a  decree  for  damages  or  profits  cannot  be  ren- 
dered against  one,  who,  pending  the  suit,  took 
over  and  continued  defendant's  business,  but 
who  is  not  a  party  to  the  suit.— Herman  v. 
Youngstown  Car  Mfg.  Co.,  608. 

§  327  (U.S.C.C.A.)  In  the  interest  of  uniform- 
ity of  decision  among  the  circuits,  it  is  desirable 
to  give  much  weight  to  the  decision  of  a  co- 
ordinate court  as  to  the  validity  of  a  patent, 
especially  on  a  motion  for  a  preliminary  injunc- 
tion.—Wallerstein  V.  Christian  Feigenspan,  157. 


Xm.  DECISIONS  ON  THE  VAI.IDITT» 
CONSTRUCTION,  AND  IN- 
FRINGEMENT  OF  PARTICU- 
LAR PATENTS. 

§328. 

ENGLAND. 

1900. 

21,084.  Improvements  in  accoustic  speed 

indicators,   cited   240 

1908. 

1,884.  Improvements  in  brewing  process- 
es, cited 153 

UNITED  STATES. 

ORIGINAL. 

53,399.  Steam  generator,  cited 143 

132,051.  Improvement  in  buckles,  cit^....  210 

141,063.  Steam  trap,  cited 120 

150.521.  Extension   ladder,   cited 485 

170,915.  Radiator,  cited 143 

257.522.  Box  or  bucket  for  berries,  cited . .  134 
302,278.  Pire-escape,  cited 485 

344.511.  Combined  heating  and  cooking  de- 

vice, cited 143 

344.512.  Device   for   generating   steam    by 

the    heat    of    gas    in    radiator 
placed  in  a  fire  place,  cited. . . .  143 

347,127.  Radiator,  cited 143 

355,216.  Radiator,  cited   143 

355,496.  Paper  box  or  basket,  cited 134 

356,125.  Clothes-racks  for  wardrobes,  cited  485 
440,866.  Corn  product,  and  process  of  mak- 
ing the  same  held  infringed. ....  614 

459,613.  Fire-escape,  cited   485 

509,901.  Dental  engine-brackets,  cited 485 

532,172.  Machine  for  applying  water-proof- 
ing to  paper,  cited 125 

544,858.  Gambrel,  cited 210 

556,413.  Buckle,  cited 210 

609,800.  Radiator,  claims  1  and  2,  held  not 
anticipated,  valid,  and  infring- 
ed;   claims  3  and  4,  held  void 

for  lack  of  invention 143 

621,974.  Carton  for  containing  biscuit, 
crackers,  etc.,  and  method  of 
making  same,  held  void  for  lack 
of  patentable  novelty  in  view  of 

the  prior  art 134 

631,525.  Wardrobe,  held  not  infringed 485 

665,648.  Machine  for  coating  paper  with 
carbon,  construed  and  held  not 

infringed 128 

672,793.  Clasp,  cited  210 

701,839.  Envelope,   held    void   for   lack   of 

patentable  invention  575 

717,317.  Tobacco    stripping,    booking    and 

selecting  machine,  cited 125 

723,299.  Non-skid    chains   for  automobiles, 
•  claim  6,  held  valid  and  infring- 
ed   415 

735,733.  Improvement  in  thermostatically 
operated  controlling  devices,  cit- 
ed    120 

753,557.  Improvement  in  thermostatically 
operated  controlling  devices,  cit- 
ed    120 
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777,096.  DeTice  for  making  blue-prints,  ac- 
counting as  to  profits  for  in- 
fringement     608 

813,88a  Tobacco  stripper,   dted 125 

825.362.  Extensible     article     support     for 

wardrobes,  as  limited  by  the 
prior  art,  held  not  infringed. . .  485 

839.363.  Process    of    wood    graining,    held 

void  for  lack  of  invention ....  *  140 

865,171«  Thermostatic  controller,  construed 

and  claim  3  held  not  infringed  120 

875,761.  Clamp    for    compressing    springs, 

cited   599 

909,847.  Graining  compound,  held  void  for 

lack  of  invention 140 

909,990.  Extensible  supporting  device,  cit- 
ed   485 

923.048.  Signal  or  alarm  horn  for  use  on 

automobiles,  launches,  etc.,  held 
void  for  anticipation  as  to  their 
broad  claims,  and  not  infringed 
as  to  those  which  are  more  spe- 
cific   240 

923.049.  Signal  or  alarm  horn  for  use  on 

automobiles,  launches,  etc.,  held 
void  for  anticipation  as  to  their 
broad  claims,  and  not  infringed 
as  to  those  which  are  more  spe- 
cific     240 

923,122.  Signal  or  alarm  horn  for  use  on 
automobiles,  launches,  etc.,  held 
void  for  anticipation  as  to  their 
broad  claims,  and  not  infringed 
as  to  those  which  are  more  spe- 
cific    240 

943,759.  Bottle  opener,  cited 500 

970,656.  Transom  adjusting  device,  con- 
strued, and  held  infringed 503 

972,937.  Clasp  or  buckle,  held  not  antici- 
pated, valid,  and  infringed  by 
patent  No.  1,034,681 210 

985,984.  Tobacco  stripping  and  booking 
machine,  claim  ll,  held  not  an- 
ticipated, valid,  and  infringed . .  125 

995,820.  Beer  and  method  of  preparing 
same,  held  not  anticipated,  val- 
id, and  infringed,  153;  held 
valid  and  infringed  on  motion 
for  preliminary  injunction 157 

995,824.  Method  of  treating  beer  or  ale, 
held  not  anticipated,  valid,  and 
infringed,  153;  held  valid  and 
infringed  on  motion  for  prelim- 
inary injunction 157 

1,008,694.  Spring  contracting  and  remov- 
ing device,  held  not  anticipat- 
ed, valid,  and  infringed  as  to 
claims  2  and  3 599 

1,029,645.  Bottle  opener,  held  valid  and  in- 
fringed     500 

1,034,681.  Clasp  or  buckle,  held  to  infringe 

patent  No.  972,937 210 

1,050,746.  Hand-tool,  cited 599 

1,069,769.  Horse    collar    stufling   machine, 

cited   603 

UBISSITSD. 

11,907.  Wardrobe,  held  not  infringed....  485 

PERSONAL  INJURIES. 

See  Carriers,  {  320 


PLEADING. 


See  Admiralty,  §  1;  Appeal  and  Error,  (|  193, 
889,  959,  960;  Courts,  §  347 ;  Eminent  Do- 
main, §  293;  Equity,  f  241;  Indictment  and 
Information;    Railroads,  §  480. 


XI.  MOTIONS. 

§353  (U.S.C.C.A.)  Under  Code  Iowa  1897,  { 
3552,  in  force  in  the  federal  District  Court  for 
the  Southern  District  of  Iowa  by  virtue  of  Rev. 
St.  §  914  (U.  S.  Comp.  St.  1901,  p.  6^),  and 
rule  3,  subd.  4,  of  such  court,  the  striking  out 
of  a  reply  filed  without  leave  after  trial  has 
commenced  is  within  the  discretion  of  the  court 
—Hartley  v.  Lapidus  &  Holub  Co.,  336. 

XIII.  DEFECTS    AND    OBJECTIONS, 

WAIVER,  AND  AIDER  BY  VER.- 

DICT  OR  JUDGMENT. 

ft  406  (U.S.C.CA.)  In  the  federal  courta  it  is 
only  when  a  defect  in  the  petition  is  of  such 
nature  that  it  cannot  be  cured  by  the  verdict 
that  it  is  not  waived  by  the  filing  of  an  answer.— 
United  Kansas  Portland  Cement  Co.  v.  Harvey, 
460. 

PLEDGES. 

See  Bills  and  Notes,  {  166;    Corporations,  H 
123,  149. 

§29  (U.S.C.CA.)  Where  complainant  pledg- 
ed certain  securities  to  a  broker  who  repledged 
them  to  a  bank  and  then  became  bankrupt,  the 
bank  was  not  entitled  to  charge  complainant 
with  the  cost  of  defending  a  suit  brought  against 
it  by  the  bankrupt's  trustee  to  recover  prefer- 
ences, as  a  part  of  the  amount  complainant  was 
required  to  pay  the  bank  to  redeem  the  securi- 
ties.—Wolf  V.  American  Trust  &  Savings  Bank, 
410. 

POLICE  POWER. 

See  Railroads,  |  Oa 

POSSESSION. 

See  Quieting  Titie,  {  12. 

POST  OFFICE. 

m.   OFFENSES    AGAINST    POSTAl^ 
LAWS. 

§48  (U.S.C.CA.)  Separate  counts  in  an  in- 
dictment, charging  with  respect  to  the  same 
package  a  violation  of  both  Pen.  Code,  H  211, 
212,  in  that  the  outside  cover  or  wrapper  dis- 
played matter  nonmailable  under  section  212 
and  its  contents  under  section  211,  held  not 
repugnant.— Botsford  v.  United  States,  22. 

§  50  (U.S.C.CA.)  In  a  criminal  prosecutioa 
for  violation  of  Pen.  Ck>de^  §  211,  the  question 
whether  the  matter  contamed  in  a  newspaper 
mailed  by  defendant  was  obscene,  lewd,  lascivi- 
ous, or  indecent  held  properly  submitted  to  the 
jury  by  instructions  which  were  free  from  preju- 
dicial error.^Botsford  v.  United  States,  22. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topicfl. 
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PREFERENCES. 

See  Bankraptcy,  ${  161,  166. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRESUMPTIONS. 

See  Criminal  Law,  |  309. 

PRINCIPAL  AND  AGENT. 

See  Shipping,  S{  39,  49. 

n.  MUTUAIi  BIGHTS,  DITTIES,  AKB 
UABIUTIES. 

(B)  Compensation  and  Lien  of  Aarent. 

§85  (U.S.C.C.A.)  An  agent  is  entitled  to  be 
indemnitied  by  his  principal  for  losses  arising  by 
reason  of  acts  done  in  tbe  course  of  the  agency, 
providing  the  agent's  acts  or  transactions  are 
not  contrary  to  law.—ln  re  Lathrop,  Haskins 
&  Co.,  346. 

HI*   BIGHTS  AND  LIABILITIES  AS  TO 
THIBD  PEBSONS. 

(C)  VnantliorlBed  and  Wrongrfnl  Acts. 

S  158  (U.S.C.C.A.)  Where  a  purchaser  knows 
that  his  vendor  is  misled  by  a  breach  of  trust 
of  his  agent  and  avails  himself  of  it,  he  be- 
comes a  participant  in  the  breach  of  trust  and 
cannot  hold  his  bargain.— Conner  v.  Craig,  639. 

PRINCIPAL  AND  SURETY. 

See  Corporations,  S  484. 

PROCESS. 

See  Courts,  {  344. 

PROFITS. 

See  Patents,  S  318;    Trade-Marks  and  Trade- 
Names,  {  98. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROXIMATE  CAUSL 

See  Negligence,  f  63. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads. 

QUIETING  TITLE. 

See  Indians,  {  27. 

I.  BIGHT  OF  ACTION  AHD  DEFENSES. 

§  12  (U.S.C.C.A.)  Under  the  federal  equity 
practice,  independently  of  a  state  statute,  a 
bill  to  remove  a  cloud  from  title  will  not  lie, 
where  the  complainant  is  not  in  possession  of 
tbe  premises,  and  cannot  be  maintained  without 
proof  both  of  possession  and  of  legal  title. — 
Rowo  V.  Hill,  30. 


RAILROADS. 

See  Appeal  and  Error.  J  193;  Carriers;  Con- 
stitutional Law,  §  29T ;  Eminent  Domain,  § 
2;  Explosives,  §  7;  Internal  Revenue,  $  9; 
Limitation  of  Actions,  §  35;  Master  and 
Servant,  §1  94,  228,  286;  Municipal  Corpo- 
rations, §  724;    Street  Railroads. 

V.  BIGHT  OF  WAY  AND  OTHEB  IN-» 
TEBESTS  IN  LAND. 

§75  (U.S.C.C.A.)  Under  Illinois  Uw,  a  rail- 
road company  may  locate  its  right  of  way  up- 
on a  street  without  consulting  the  city,  sub- 
ject only  to  the  limitation  that  construction 
on  a  street  cannot  be  undertaken  without  the 
city*s  consent.— City  of  Chicago  v.  New  York, 
C.  &  St  L.  R.  Co.,  645. 

VL  GONSTBUCTION,    BIAINTENANCE^ 
AND   EQUIPMENT. 

{  89  (U.S.C.CA.)  A  railroad  right  of  way  has 
the  substantiality  of  a  fee,  and  a  contract  by 
which  another  road  is  given  the  right  to  make 
a  crossing  is  based  on  a  raluable  consideration. 
—Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Old  Colony 
Trust  Co.,  581. 

Though  Code  Iowa  1897,  §  2020,  gives  the 
right  to  one  railroad  company  to  cross  the 
tracks  of  another  company,  section  2063  recog- 
nizes agreements  respecting  such  crossings. — Id. 

An  agreement  by  which  an  electric  railroad 
company  was  given  the  right  to  cross  another 
railroad  Md  valid  and  binding  as  against  sub- 
sequent mortgagees  of  the  electric  company.— 
Id. 

S90  (U.S.C.CA.)  An  operating  railroad,  by 
changing  its  grades  or  putting  in  double  tracks, 
does  not  thereby  become  the  junior  road  in  re- 
lation to  another  road  constructed  after  its  own, 
whose  tracks  cross  its  right  of  way,  so  as  to 
impose  on  it  the  burden  of  paying  the  cost  of 
a  new  crossing.— Chicago,  M.  &  St  P.  Ry.  Co. 
V.  Old  Colony  Trust  Co.,  581. 

1 91  (U.S.C.CAO  A  contract  by  which  an 
electric  railroad  company  was  given  the  right 
to  cross  the  right  of  way  and  tracks  of  an  exist- 
ing steam  railroad,  and  providing  that  when  tbe 
latter  lowered  its  grade  the  electric  company 
should  construct  an  overhead  crossing  at  its 
own  expense,  construed,  and  field  legal  and  val- 
id.—Chicago,  M.  &  St  P.  Ry.  Co.  V.  Old  Col- 
ony Trust  Co.,  581. 

§  93  (U.S.C.CA.)  Under  Illinois  law,  a  rail- 
road company  may  locate  its  right  of  way  across 
streets  without  consulting  the  city,  subject  only 
to  the  limitation  that  construction  cannot  be 
undertaken  without  the  city's  consent. — City  of 
CHiicago  V.  New  York.  C  &  St  L.  R.  Co.,  645. 

§  98  (U.S.C.C.A.)  A  city,  if  authorized  by  the 
state  so  to  do,  may  enforce  a  shifting  or  an 
elevation  of  the  tracks  of  a  railroad  company 
within  the  limits  of  a  railroad's  right  of  way  on 
or  across  a  street,  in  the  exercise  of  police 
power.— City  of  Chicago  v.  New  York,  C.  &  St 
L.  R.  Co.,  645. 

Where  a  city  ordinance  for  the  separation  of 
grades  of  a  street  and  railroad  crossing  provid- 
ed for  a  two-story  elevated  structure  on  which 
one  railroad  crossed  the  street  above  another,  a 
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subsequent  ordinance  requiring  the  erection  of 
separate  single  structures  over  the  street  held 
not  an  appropriation  of  complainant's  prop- 
erty within  the  constitutional  prohibition,  but 
an  attempted  exercise  of  the  police  power  to 
improve  the  street,  but  unenforceable  in  the  ab- 
sence of  a  lawful  amendment  for  the  former 
plans.— Id. 

Where  an  ordinance  provided  for  the  separa- 
tion of  the  grades  of  a  street,  and  a  railroad 
crossing  required  the  construction  of  the  elevat- 
ed structure  by  December  31,  1911,  but  no  for- 
feiture or  abrogation  of  the  elevation  plans  was 
provided  for  delay  in  completing  the  work,  the 
railroad  did  not  lose  its  vested  rights  under 
the  ordinance  by  a  failure  to  complete  the 
structure  within  the  time.— Id. 

Vm.  INDEBTEDNESS,  SEGTTRTnES, 
UtENS,  AND  MORTGAGES. 

(D)  ForeeIo»ar«  of  lilenn  and  Mortgrngeu, 

§  197  (U.S.C.C.A.)  On  distribution  of  pro- 
ceeds of  foreclosure  sale  of  railroad  corpora- 
tion's property  to  representatives  of  bondhold- 
ers joining  in  a  reorganization  agreement  who 
had  received  securities  of  reorganized  company 
in  exchange  for  their  bonds,  held  that  such 
bonds  were  entitled  to  participate  equally  with 
those  of  bondholders  not  joining  in  the  reor- 
ganization agreement. — Freeman  v.  Watson, 
194. 

§  199  (r.S.C.C.A.)  The  fee  of  counsel,  who 
represented  the  holder  of  the  bonds  in  a  railroad 
foreclosure  suit,  where  the  property  produced  a 
surplus,  held  properly  made  a  charge  against 
that  portion  of  the  proceeds  belonging  to  his 
client  and  not  against  the  general  fund.— Farm- 
ers* Loan  &  Trust  Co.  v.  New  York  Rys.  Co., 
574. 

X.   OPERATION. 
(I)   Fires. 

{  480  (U.S.C.C.A.)  Allegation  in  an  answer  in 
an  action  against  a  railroad  company  to  recover 
for  damage  caused  by  fire  held  to  constitute  an 
affirujative  defense,  the  burden  of  proving  which 
rested  on  defendant.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Reed,  651. 

RATIFICATION. 

See  Mortgages,  §  84. 

REAL  ACTIONS. 

See  Quieting  Title. 


IV. 


RECEIVERS. 

MANAGEMENT   AND  DISPOSI- 
TION OF  PROPERTY. 


(B)   SnperTialon 


ftn«l 
Court. 


In«tractlon«       of 


§  110  (U.S.C.CA.)  It  is  generaUy  a  matter 
within  the  discretion  of  the  court  whether  it 
will  determine  for  itself  claims  of  or  against  a 
receiver  of  its  appointment  or  will  allow  them 
to  be  litigated  elsewhere.— Durand  &  Co.  v. 
Howard  &  Co.,  589. 


V.   ALLOWANCE    AND   PAYMENT    OF 
CLAIMS. 

S  158  (U.S.C.C.A.)  To  justify  the  giving  of  a 
preference  to  claims  for  supplies  against  the 
estate  of  an  insolvent  railroad  company  the  sup- 
plies furnished  must  have  been  of  such  quantity 
and  to  be  paid  for  at  such  times  as  to  in d 5 cite 
that  they  were  necessary  for  current  operntion 
and  were  to  be  paid  for  out  of  current  onrn- 
ings.— Pennsylvania  Steel  C^  v.  New  York  City 
Ry.  Co.,  518. 

Supply  claims  of  certain  types  held  entitled 
to  preference  over  claims  of  general  creditors 
of  an  insolvent  street  railroad  company  out  of 
current  earnings  or  unmortgaged  assets  in  the 
hands  of  receivers. — Id. 

Tort  claims  against  an  insolvent  street  rail- 
road company  for  injuries  to  individuals 
through  negligence  in  operation  are  not  for  op- 
erating expenses  in  such  sense  as  to  entitle 
them  to  preference  over  claims  of  general  cred- 
itors, nor  are  claims  for  rental  of  leased  lines, 
nor  by  a  city,  for  the  cost  of  paving. — Id. 

Receivers  or  the  lessor  of  an  insolvent  street 
railroad  company  held  entitled  to  share  e<iimlly 
with  other  general  creditors  with  respect  to 
claims  for  rent  proved  against  the  estate  of  the 
lessee. — Id. 

§  163  (U.S.C.C.A.)  Supply  claims  against  the 
estate  of  an  insolvent  railroad  company  which 
are  given  a  preference  over  the  claims  of  gen- 
eral creditors  out  of  a  certain  fund  are  entitled 
to  interest  after  the  appointment  of  receivers, 
where  the  fund  is  sufficient  to  pay  all  such 
claims  in  full,  with  interest.— Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co..  518. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  §  673. 

REFERENCE. 

See  Arbitration  and  Award. 

REGULATIONS. 

See  Food,  fi  1,  2. 

REHEARING. 

See  Appeal  and  Error,  §  977, 

REISSUE. 

See  Patents,  {$  13&-144. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RIGHT  OF  WAY. 

See  Railroads,  S|  75,  89. 

ROADS. 

See  Highways. 
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ROBBERY. 

See  Indictment  and  Information,  §  125. 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

SALES. 

See  Bankruptcy,  I  140;    Tenancy  in  Common, 
§§  35,  53. 

I.   REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

$  38  (U.S.C.C.A.)  A  contract  for  the  purchase 
of  a  stallion  held  voidable  for  fraud.— Hickman 
V.  Sawyer,  425. 

V.   OPERATION  AND  EFFECT. 
(A)  Transfer  of  Title  as  Betiiveen   Parties. 

§200  (U.S.C.C.A.)  A  written  contract,  by 
which  plaintiff  agreed  to  sell  to  defendant  his 
entire  crop  of  apples  then  growing,  held  not  a 
contract  of  sale,  but  an  agreement  to  sell,  under 
which  title  to  the  apples  remained  in  plaintiff 
until  they  were  picked  and  delivered  by  him. — 
Hartley  v.  I/apidus  &  Holub  Co.,  330. 

VII.   REMEDIES    OF    SELLER. 
(B)   Aetlonii  for  Price  or  Valne. 

§360  (U.S. CCA.)  In  an  action  on  notes 
given  fot  the  purchase  price  of  a  stallion  which 
was  retained  and  sold  by  defendants,  although 
a  successful  defense  was  made  against  the 
notes  on  the  ground  that  the  sale  was  induced 
by  fraud,  plaintiflE  was  entitled  to  recover  the 
value  of  the  horse.— Hickman  v.  Sawyer,  425. 

SALVAGE. 

n.   AMOUNT  AND  APPORTIONMENT. 

§26  (U.S.CCA.)  A  tug  owner,  who  con- 
tracted to  move  a  loaded  barge,  which  was 
frozen  in  the  ice,  to  a  place  of  safety,  held  en- 
titled to  interest  on  the  damages  awarded  only 
from  the  date  of  filing  the  libel.— Kennedy  v. 
Crane,  237. 

§34  (U.S.C.C.A.)  A  tug  owner,  who  con- 
tracted to  move  a  loaded  barge,  which  was  froz- 
en in  the  ice,  to  a  place  of  safety,  held  entitled 
to  recover  for  delay  and  injury  to  the  tugs 
caused  by  floating  ice.— Kennedy  v.  Crane,  237. 

SEAMEN. 

§3  (U.S.C.C.A.)  When  an  American  citizen 
Bizns  articles  as  a  seaman  on  a  British  ship,  he 
assumes  a  temporary  allegiance  to  the  flag  un- 
der which  he  serves,  and  his  rights  while  in  such 
service  are  governed  by  British  and  not  by 
American  law.— Rainey  v.  New  York  &  P.  S. 
S.  Co.,  509. 

§  9  (U.S.C.C.A.)  Under  the  general  maritime 
law,  in  every  contract  of  hiring  of  the  crew,  as 
well  as  of  affreiphtment.  there  is  an  implied 
warranty  on  the  part  of  the  shipowner  that  the 
Fhip  is  seaworthy  at  the  beginning  of  the  voy- 
age.—Rainey  v.  New  York  &  P.  S.  S.  Co.,  509. 


SET-OFF  AND  COUNTERCLAIM. 

See  Shipping,  §  58. 

SHIPPING. 

See  Collision;   Customs  and  Usages,  §  19;   Ex- 
plosives, §  7 ;    Salvage. 

m.   CHARTERS. 

§  39  (U.S.C.C.A.)  A  provision  of  a  charter 
party  that  **the  captain  shall  pay  the  charterer 
the  same  attention  as  if  he  were  the  owner 
and  take  the  yacht  where  ordered  by  the  char- 
terer ♦  ♦  ♦  »»  gives  the  charterer  full  control 
over  the  navigation  of  the  vessel,  and  makes 
the  captain  his  agent  without  regard  to  by 
whom  he  was  hired.- Hahlo  v.  Benedict,  447. 

§40  (U.S.CCA.)  Under  a  time  charter  of  a 
yacht,  a  provision  that  in  case  of  failure  to  re- 
deliver at  the  expiration  of  the  charter  period 
the  charterer  should  pay  demurrage  is  valid 
and  enforceable. — Hahlo  v.  Benedict,  447. 

§43  (U.S.CCA.)  Where  a  vessel,  chartered 
to  be  delivered  at  the  expiration  of  a  present 
charter,  before  that  time  was  stranded  and  not 
released  and  in  condition  for  service  until,  a 
year  after  the  time  stipulated,  the  owner  was 
not  then  required  to  deliver  her,  but  was  re- 
leased from  all  obligation  to  perform  the  char- 
ter.—Lewis  V.  Mowinckel,  88. 

§49  (U.S.CCA.)  A  charterer  who  by  accept- 
ance of  the  vessel  ratified  the  charter  made 
by  his  agent,  with  full  knowledge  of  the  cargo 
capacity  of  the  vessel,  held  not  entitled  to  set 
off  against  the  charter  hire  a  claim  for  damages 
because  such  capacity  was  not  as  great  as 
represented  to  or  understood  by  his  agent. — 
Gwladys  S.  S.  Co.  v.  Gans  S.  S.  Line,  484. 

§49  (U.S.CCA.)  The  owner  of  scows  char- 
tered for  a  fixed  term  held  not  justitied  in  with- 
drawing them  because  of  delay  in  the  payment 
of  charter  hire,  and  liable  for  damages  thereby 
caused  to  the  charterers.— Erickson  v.  Galla- 
gher, 507. 

§54  (U.S.CCA.)  Although  a  charter  party 
in  terms  requires  the  charterer  to  deliver  the 
vessel  in  as  good  condition  as  when  received, 
the  courts  will  imply  a  condition  which  will 
relieve  him  from  noncompliance  if  the  reason 
therefor  is  the  fault  of  the  owner's  servant. — 
Hahlo  V.  Benedict,  447. 

The  stranding  of  a  yacht  on  a  known  shore 
in  the  daytime  and  in  open  weather  held  due 
to  the  fault  of  the  master,  who  under  the  char- 
ter was  the  servant  of  the  charterer  and  not  of 
the  owner.— Id. 

§  58  (U.S.C.C.A.)  A  charterer  held  entitled  to 
a  set-off  under  the  terms  of  the  charter  against 
damages  for  which  he  was  liable  for  stranding 
the  vessel,  on  account  of  items  of  expenditure 
which  the  owner  could  have  brought  into  gen- 
eral average  and  proved  under  an  insurance 
policy.— Hahlo  v.  Benedict,  447. 

Vn.   CARRIAGE   OF   GOODS. 

§  106  (U.S.CCA.)  A  bill  of  lading  for  a  car- 
go of  lumber  construed,  and  held  not  to  afford 
evidence  of  the  quantity  of  lumber,  but  to  leave 
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that  question  open.— Vanderbilt  v.  Ocean  S.  S. 
Co.,  226. 

§  115  (U.S.C.C.A.)  Where  a  shipowner  re- 
fused to  deliver  a  part  of  a  cargo  of  lumber 
after  the  lawful  freight  had  been  paid,  the 
shipper  held  entitled  to  buy  lumber  in  the  open 
market  to  make  up  the  deficiency  and  to  recover 
its  cost  from  the  carrier. — Vanderbilt  v.  Ocean 
«.  S.  Co.,  226. 

8  138  (U.S.C.C.A.)  A  vessel  which  was  inspect- 
ed and  found  seaworthy  at  the  commencement 
of  a  voyage  held  exonerated  from  liability  for 
damages  to  cargo  from  sea  water  which  entered 
because  of  injury  caused  by  a  severe  storm  un- 
der the  provisions  of  Harter  Act  Feb.  13,  1893, 
§  3.— United  States  v.  New  York  &  O.  S.  S. 
Co.,  305. 

Where  a  vessel  was  inspected  and  found  sea- 
worthv  at  the  commencement  of  a  voyage,  the 
fact  that  she  was  not  again  inspected  at  an  in- 
termediate port  which  she  reached  after  en- 
countering a  severe  storm,  if  a  fault,  was  one  in 
the  management  of  the  ship,  within  section  3  of 
the  Harter  Act  of  Feb.  13,  1893,  and  does  not 
deprive  the  owner  of  the  benefit  of  the  exemp- 
tion provided  by  such  section. — Id. 

X.   OENERAI.  AVERAGE. 

§  194  (U.S.C.C.A.)  Expense  incurred  by  a 
yacht  for  wages  and  supplies  while  going  to 
and  from  a  port  of  refuge,  which  she  was  com- 
pelled to  make  because  of  stranding,  constitutes 
a  proper  general  average  charge,  bjit  must  be 
separated  from  other  expenses  ot  the  voyage.— 
Hahlo  V.  Benedict,  447. 

XI.   LIMITATION    OF    OWNER'S    LIA- 
BILITT. 

§  209  (U.S.C.C.A.)  A  petitioner  for  limitation 
of  liability,  whose  vessel  was  exonerated  from 
liability  on  the  claim  made  against  her,  held 
not  entitled  to  recover  the  premiums  paid  on 
the  stipulation  for  value  filed  by  him.— The  Wm. 
E.  Gladwish,  138. 

SPECIFIC  PERFORMANCE. 

n.   CONTRACTS  ENFORCEABLE. 

§64  (U.S.C.C.A.)  In  case  of  a  mining  lease, 
a  court  of  equity  has  no  power  to  decree  a 
specific  performance.— Browning  v.  Boswell,  168. 

STATES. 

See  Highways,  S  188. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

VI.   CONSTRUCTION   AND   OPERA- 
TION. 
(A)   General  Rules  of  Constmetfon. 

§  184  (U.S.C.C.A.)  In  applying  a  statute  to 
particular  facts,  when  it  becomes  necessary  to 
construe  the  language  to  which  the  parties  give 
different  meanings,  the  court  must  have  in  mind 
the  essential  scope  and  pnnwse  of  the  act. — 
Ignited  States  v.  Forty  Barrels  and  Twenty 
Kegs  of  Coca  Cola,  47. 


STATUTES  CONSTRUED. 

ENOI.ANl>. 

4  &  5  William  &  Mary,  ch.  18 4:^ 

UNITED  STATES. 
Cr.  Code.    See  Pen.  Code. 

PENAL  CODE. 
Act  1909,  March  h  ch,  321,  35  8iaU  1092. 

§  37  (Act  1909,  March  4,  ch.  321,  35  SUt. 

1096) 257 

§  yji  (Act  1909,  March  4,  ch.  321,  35  Stat. 

1126)   1 

§§  211,  212  (Act  1909,  March  4,  ch.  321,  35 

Stat.  1129) 22 

5  232  et  seq.  (Act  1909,  March  4,  ch.  321, 

35  Stat.  1134) 257 

§  235    (Act   1909,   March   4,   cb.   321,    35 
Stat  1135)  257 

STATUTES  AT  LARGE. 

1866,  July  3,  ch.  162,  §  1,  4  Stat  81 257 

1874,  June  22,  ch.  391,  §  21,  18  Stnt  190    87 

1887.  Feb.  4,  ch.  104,  §  3,  24  Stat.  380 387 

1887,  March  3,  ch.  3.59,  24  Stat.  505 305 

1887,  March  3,  ch.  359,  |  5,  24  Stat  506. .  305 

1890,  Aug.  19,  ch.  802,  26  Stat  320,  arta. 

21,  27,  26  Stat  327 201 

1891,  March  3,  ch.  517,  §  11,  26  Stat  829  365 

1892,  July    23,    ch.    234,    27    Stat    260. 
Amended  by  Act  1897,  Jan.  30,  ch.  109, 

29  Stat  506 112 

1893,  Feb.  13,  ch.  105,  §  3.  27  Stat.  445. . .  3C5 
1895,  March  1,  ch.  145,  28  Stat  693 112 

1895,  March  1,  ch.  145,  §  8.  28  Stat  697. .  470 

1896,  June  10,  ch.  398,  29  Stat  321 474 

1897,  Jan.  30,  ch.  109.  29  Stat  506.  .112,  470 

1898,  July  1,  ch.  541,  §§  1,  5,  30  Stat  544, 
547,  54§ 187 

1898,  July  1,  ch.  541,  §  14b(3),  30  Stat 

550.    Amended  by  Act  1910,  June  25,  ch. 

412,  j  6.  36  Stat  a39 23 » 

1898,  July  1.  ch.  541,  fi  21a,  30  Stat  552  187 
1808,  July  1,  ch.  541,  §  25a,  30  Stat  553  631 
1898,  July  1,  ch.  541.  §  47,  30  Stat.  557. 

Amended  by  Act  1910,  June  25,  ch.  412, 

§  8,  36  Stat  840 81 

1898,  July  1,  ch.  541,  §  47a(2),  30  Sut 

557.    Amended  by  Act  1910,  June  25,  ch. 

412, 1  8,  36  Stat  840 234,  543 

1898,  July  1.  ch.  541,  §  59,  30  Stat  561. .  187 
1898,  July  1,  ch.  541,  §  60a,  b,  30  Stat 

562.    Amended  by  Act  1903,  Feb.  5,  ch. 

487,  f  13,  32  Stat  799 54'*» 

1898,  July  1,  ch.  541,  §  67a.  30  Stat  504  543 

1902,  June  30,  ch.  1323,  S  16.  32  Stat  500  474 

1903,  Feb.  5,  ch.  487,  f  13,  32  Stat  799. . .  &13 
1005,  Feb.  20,  ch.  592,  §  5,  33  Stat  725.  .     39 

1906,  June  30.  ch.  3915,  34  Stat  768 47 

1906,  June  29,  ch.  3915.  f  7,  34  SUt.  769    47 

1906,  June  29,  ch.  3915,  §|  7(5),  8,  34  Stat 
770   47 

1907,  March  4,  ch.  2907,  34  Stat.  12(K). . .     65 

1907,  March  4,  ch.  2939,  34  Stat  3415...  660 

1908,  April  22,  ch.  149,  35  Stat  65 660 

1908,  May  30,  ch.  234,  |§  1,  4,  5,  35  Stat 

554,  555  257 
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1909,  March  4.  ch.  321,  §  37,  35  Stat.  1096 
1909,  March  4,   ch.   321.   §  197,  35   Stat. 

1120  

1909,  March   4,  ch.  321,   §§  211,  212,   35 

Stat.  1129 

1909,  March  4,  ch.  321,  §  232  et  seq.,  35 

Stat.  1134 

1901),  March   4,   ch.  321,  §   235,  35   Stat. 

1135  

1909,  Aug.  5,  ch.  (>,  §  28,  subsecs.  13-16, 

30  Stat.  100 

1909,  Aug.  5,  ch.  0.  §  38,  30  Stat.  112 

1910,  June  25,  ch.  412,  i  0,*30  Stat.  839.  . 

1910,  June  25,  ch.  412.  §  8,  36  Stat.  840 

81,  234, 

1911,  Feb.  13,  ch.  47.  36  Stat.  901 

1913,  July  15,  ch.  0,  §  8,  38  Stat.  107 


REVISED  STATl'TES. 


914  . 
954  . 
5:^53 
5440 


.74, 


COMPILED  STATUTES  1901. 

Page  552  

Page  684 74, 

Page  696   

Pages  752,  753 

Page  1506    , 

Page  1986    

Pages  2870.  2871 

Page  2946    

Pages  3418,  3424 

Page  3427  

Page  3430  

Page  3432  

Page  3438  81,  234. 

Page  3445 187, 

Page  3449 

Page  3637 


357 

1 

22 

257 

257 

87 
327 
236 

543 
238 
559 


336 
460 
257 
257 


365 
336 
460 
305 
543 
87 
201 
305 
187 
236 
187 
631 
543 
543 
543 
257 


COMPILED 
Page  275 


STATUTES   SUPP.   1911. 


238 

Pages  918-920   87 

Page  946    327 

Pages  1321,  1.322 660 

Pages  1354,  135(5.  i;i57 47 

Pages  1361,  1366 65 

Page  1461  39 

Page  1496  236 

Page  1500 81,  234,  543 

Page  1600 257 

Pages  1651.  1652 22 

Pages  1659,  1660 257 


COMPILED  STATUTES  1913. 


8673  . 
10367 


387 

559 

1 


ARKANSAS. 

KIRBY'S  DIGEST. 
g§  5083,  6200 482 


CALIFORNIA. 

CODE  OF   CIVIL  PROCEDURE. 


i  406 


74 


IOWA. 


CODE  1897. 

§§  2020,  2063   581 

U  3552,   3622,  4617 336 

KANSAS. 

CODE  OF  CIVIL  PROCEDURE, 
i  20 464 

GENERAL  STATUTES  1909. 

§§  2042,  2961 479 

§  5613 464 

§  6244 631 

MICHIGAN. 

CITY  CHARTERS. 
Detroit,  |§  178,  240,  241 417 

NEW  HABIPSHIRE. 

LAWS. 

1903,  ch.  54,  f  6 159 

1905,  ch.  35,  §§  1,  8 159 

NEW   YORK. 

CODE  OF  CIVIL  PROCEDURE. 
§2323   9a 

OHIO. 

REVISED  STATUTES  1908. 
§  3373-1   397 

GENERAL  CODE. 
§§  11222.  11224,  11225,  113.36 387 

STOCK. 

See  Corporations,  §§  123-158. 

STREET  RAILROADS. 

I.   ESTABLISHMENT,  CONSTRUC- 
TION.  AND   MAINTENANCE. 

§  49  (U.S.C.C.A.)  A  second  lease  of  a  street 
railroad  by  a  lessee  held  to  operate  as  an  as- 
BijOiment  of  the  original  lease,  which  rendered 
the  second  lessee  liable  to  the  owner  by  privity 
of  estate  for  damages  resulting  from  its  failure 
to  comply  with  the  requirements  of  the  original 
lease  while  in  possession  of  the  property. — Penn- 
sylvania Steel  Co.  V.  New  York  City  Ry.  Co., 
518. 

§  58  (U.S.C.C.A.)  On  an  accounting  between 
the  lossor  and  lessee  of  a  street  railroad  on  the 
termination  of  the  lease  through  the  insolvency 
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of  the  lessee,  the  latter  held  not  entitled  to 
credit,  under  the  terms  of  the  lease,  for  the  cost 
of  certain  reconstruction  work  done  on  the  leas- 
ed lines.— Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  518. 

Bonds  of  a  street  railroad  company,  payment 
of  which  was  expressly  assumed  by  a  long  term 
lessee,  and  which  matured  prior  to  the  termi- 
nation of  the  lease  by  reason  of  the  insolvency 
of  the  lessee,  fccW,  as  between  the  parties,  basis 
for  a  provable  claim  against  its  estate. — Id. 

A  lessee  of  a  street  railroad,  through  whose 
insolvency  the  lease  was  terminated,  on  an  ac- 
counting with  the  lessor,  held  not  entitled  to 
credit  lor  the  cost  of  changing  the  motive  pow- 
er of  the  road  which  by  the  terms  of  the  lease 
it  undertook  to  make  at  its  own  expense. — Id. 

An  express  company  fceZrf,  on  the  evidence,  en- 
titled to  recover  substantial  damages  from  the 
estate  of  an  insolvent  street  railroad  company 
for  breach  of  a  contract  by  which  it  was  given 
the  exclusive  right  for  a  term  of  years  to  con- 
duct an  express  business  over  the  lines  of  the 
railroad  company,  which  was  also  to  furnish 
and  operate  the  cars  for  that  purpose.— Id. 

SUBROGATION. 

See  Bankruptcy,  §  155. 

TARIFF. 

See  Customs  Duties. 

TAXATION. 

See  Customs  Duties;    Internal  Revenue. 

UI.   LIABIIiITT  OF  PERSONS  AlTD 
PROPERTY. 

(A)   PriTatc  Persons  and  PropertF  in  Gen- 
eral. 

§58  (U.S.C.C.A.)  A  citizen  is  exempt  from 
taxation  unless  the  tax  is  imposed  by  clear 
language ;  statutes  imposing  taxes  being  strictly 
construed  in  favor  of  taxpayers. — Anderson  v. 
Morris  &  E.  R.  Co.,  327. 

TENANCY  IN  COMMON. 

II.   MUTUAL    RIGHTS,    DUTIES,    AND 
LIABILITIES  OF  COTENANTS. 

§  35  (U.S.C.C.A.)  One  of  two  tenants  in  com- 
mon who  sold  his  interest  for  less  than  its  true 
value  because  of  the  suppression  of  facts  by 
his  cotenant,  who  was  also  his  agent,  held  enti- 
tled to  share  in  the  benefit  of  the  hiirher  price 
obtained  by  his  cotenant — Conner  v.  Craig,  639. 

m.   RIGHTS  AND  LIABILITIES  OF 

COTENANTS   AS  TO   THIRD 

PERSONS. 

§  53  (U.S.C.C.A.)  Purchasers  of  complain- 
ant's interest  in  the  timber  on  land  of  which  he 
was  part  owner,  who  acquired  it  for  less  than 
its  value  by  reason  of  the  suppression  of  facts 
by  complainant's  cotenant  and  agent,  of  which 
they  had  knowledge,  held  accountable  to  com- 
plainant for  the  profit  made  on  a  resale. — Con- 
ner V.  Craig,  630. 


TIME. 

See  Appeal  and  Error,  §  339. 

TORTS. 

See  Collision;    Municipal  Corporations,  {  724; 
Negligence. 

TOWAGE. 

f  7  (U.S.C.C.A.)  The  breaking  of  ice  to  make 
a  channel  through  which  to  tow  a  vessel  is  no 
part  of  the  towage  service,  and  one  who  con- 
tracted to  pay  for  the  towage  of  a  schooner  to 
its  dock  after  her  arrival  at  New  York,  cannot 
be  charged  with  the  cost  of  breaking  such  chan- 
nel.—Smith  &  Sons  Co.  V.  Treiler  Lumber  Co., 
378. 

TOWNS. 

See  Highways,  f  198. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Appeal  and  Error,  §  339. 

I.   MARKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

§22  (U.S.C.CA.)  Whether  a  claimed  trade- 
mark is  so  descriptive  of  something  else  as  to 
be  deceptive  must  be  decided  as  of  the  time  of 
its  adaption.— Nashville  Syrup  Co.  v.  Coca  Cola 
Co.,  39. 

The  name  "Coca  Cola"  as  applied  to  a  flavor- 
ing syrup  for  carbonated  drinks,  containing 
about  2  per  cent,  of  a  compound  made  from 
coca  leaves  and  cola  nuts,  held  not  so  substan- 
tially and  really  deceptive  as  to  invalidate  it  as 
a  trade-mark,  under  the  10-year  clause  of  the 
Act  of  1905.-Id. 

m.   REGISTRATION.    REOUI«ATION, 
AND   OFFENSES. 

§45  (U.S.C.CA.)  The  federal  trade-mark 
statute  does  not  directly  operate  to  grant  a 
monopoly  to  one  who  rightfully  registers  a  de- 
scriptive or  geographical  word  under  the  10- 
year  clause  of  Act  Feb.  20,  1905,  §  5,  but  re- 
moves from  words  which  had  been  exclusively 
used  as  a  mark  in  interstate  commerce  for  lu 
years  the  bar  or  disability  caused  by  their  de- 
scriptive or  geographical  character. — Nashville 
Syrup  Co.  v.  Coca  Cola  Co.,  39. 

IV.   INFRINGEMENT  AND  UNFAIR 

COMPETITION. 

(A)   MTiktit  Constitutes  Infrlnarement. 

§  59  (U.S.C.C.A.)  The  name  Coca  Cola,  duly 
registered  as  a  trade-mark  for  a  syrup  used  as 
a  basis  for  carbonated  drinks,  and  which  had, 
by  more  than  10  years  exclusive  use  prior  to 
1905,  become  the  distinctive  name  under  whidi 
complainant's  product  was  known,  AcW  infringed 
by  the  name,  "Fletcher's  Coca  Cola"  used  on  a 
similar  product. — Nashville  Syrup  Co.  v.  Coca 
Cola  Co.,  39. 

Where  a  name  has  been  exclusively  used  to 
designate  the  product  of  a  particular  manu- 
facturer for  so  long  a  time  as  to  have  become 
identified  with  it  in  the  minds  of  purchasers  and 
to  be  a  valid  trade-mark,  it  cannot  be  used  by 
another  on  a   similar  product   merely  because 
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ingredients  are  need  in  such  otber  product  which 
make  the  name  in  a  sense  descriptive  of  it. — Id. 

(C)  Actions. 

§  98  (U.S.O.C.A.)  On  an  accounting  for  prof- 
its for  infringement  of  a  trade-mark  by  a  bona 
fide  corporation,  defendant  is  entitled  to  credit 
for  the  salary  paid  its  manager,  who  was  a  mi- 
nority stockholder  only,  as  a  part  of  its  operat- 
ing expenses.— Nashville  Syrup  Co.  v.  Coca 
Cola  Co.,  39. 

V.  TRADE-MARKS    AND    TRADE- 

NABfES   ADJUDICATED.- 

"Coca  Cola,"— Nashville  Syrup  Co.  v.  Coca  Cola 

Co..  39. 
**Fletcher's  Coca  Cola.**— Nashville  Syrup  Co.  v. 

Cwa  Cola  Co.,  39. 

TRESPASS. 

See  Eminent  Domain,  |  293. 

TRIAL 

See  Appeal  and  Error,  §§  1004,  1022;  Carriers, 
§  320 ;  Courts,  §  352 ;  Criminal  Law,  §§  019- 
814;  Evidence,  §  540;  Master  and  Serv- 
ant, §  280;  Municipal  Corporations,  §  1036; 
Negligence,  §  130 ;    l*ost  Ottice,  §  50. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

$110  (TT.S.C.C.A.)  It  was  improper  for  plain- 
tiff's counsel  in  the  examination  of  witnesses 
to  repeat  questions  in  substantially  the  same 
form  after  objections  had  been  sustained  to 
them.— Benedetto  v.  W.  P.  Uend  CoUeries  Co., 
506. 

VI.  TAKING  CASE  OR  QUESTION 

FROM  JURY. 

(D)   Direction  of  Verdlet. 

$  178  (U.S.C.C.A.)  On  motion  to  direct  a  ver- 
dict, the  trial  judge  should  take  that  view  of  the 
evidence  most  favoral)le  to  the  party  against 
whom  the  direction  is  reiiuested. — MeCalman  v. 
Illinois  Cent.  R.  Co.,  15. 

Vn.  INSTRUCTIONS  TO  JURY. 
(B)   Rean^vts   or    Prayers. 

f  260  (U.S.C.CA.)  Refusal  of  a  requested  in- 
struction on  the  question  of  assumed  risk  in  an 
action  for  injury  to  an  employ^  held  not  error, 
in  view  of  the  charge  given.— Armour  &  Co.  v. 
Zvega,  456. 

TROVER  AND  CONVERSION. 

See  Carriers,  §  91. 


TRUST  DEEDS. 


See  Mo-tgases. 


TRUSTS. 

See  Wills,  S  672. 

IV.   MANAGEMENT  AND  DISPOSAI. 
OF   TRUST   PROPERTY. 

§  191  (U.S.C.CA.)  No  technical  or  express 
words  are  necessary  in  a  will  to  create  a  power 
of  sale,  if  the  intention  is  apparent. — Holden  v. 
Circleville  Light  &  Power  Co.,  550. 

Where  a  long  time  intervened  between  the 
conveyance  of  property  by  a  testamentary  trus- 
tee and  an  action  to  recover  it,  during  which 
improvements  had  been  made  in  reliance  on 
the  validity  of  the  conveyance,  in  case  of  doubt- 
ful language  in  the  will,  such  facts  may  prop- 
erly incline  the  court  to  a  construction  of  the 
will  which  will  sustain  the  power  of  the  trus- 
tee to  convey.— Id. 

§200  (U.S.C.CA.)  Where  a  grantor  had  ap- 
parently no  title  to  the  land  conveyed,  except 
by  virtue  of  a  will  creating  a  testamentary 
trust  in  such  grantor,  the  presumption  is  jus- 
tified that  the  deed  was  made  in  reliance  upon 
the  power  conferred  thereby,  although  snch 
power  is  not  invoked  nor  expressly  mentioned 
in  the  deed.— Holden  v.  Circleville  Light  & 
Tower  Co.,  550. 

§  202  (U.S.C.CA.)  A  bona  fide  purchaser 
from  a  trustee  empowered  to  sell,  who  pays  the 
purchase  money,  is  not  required  to  look  to  its 
ai)plication.— Holden  v.  Circleville  Light  &  Pow- 
er Co.,  550. 

vn.   ESTABLISHMENT  AND  EN- 

FORCEBfENT  OF  TRUST. 

(C)  Aetlons. 

8  361  (U.S.C.CA.)  In  a  suit  in  equity  to  es- 
tablish a  trust  in  the  proceeds  of  a  resale  of 
property,  obtained  from  him  by  defendant  for 
less  than  its  true  value,  through  fraud  in  which 
defendant  participated,  complainant  is  not  re- 
t^uired  to  return  the  money  received  by  him  for 

e  property.— Conner  v.  Craig,  639. 


;k 


ULTRA  VIRES. 

See  Corporations,  f  484. 

UNITED  STATES. 

See  Constitutional  Law,  §  62 ;  Customs  Duties; 
Indians;  Internal  Revenue;  Patents;  Post 
Office;    Trade-Marks  and  Trade-Names. 

V.   ACTIONS. 

§  125  (IJ.S.CCA.)  The  I-nited  States  cannot 
be  sued  either  by  a  private  individual  or  by  a 
state  without  its  consent,  which  must  be  evi- 
denced by  an  act  of  Congress.  Government  of- 
ficers cannot  waive  its  privilege  in  that  respect. 
— T'nited  States  v.  New  York  &  O.  S.  S.  Co., 
305. 

§  127  (U.S.C.CA.)  The  Tucker  Act  of  March 
3,  18S7,  authorizes  suits  against  the  ITnit^^fl 
Statos  as  respects  the  Hnims  f'fX'cifiofl  thoroin 
bv  aliens  as  well  as  citizens.— I'nited  States  v. 
New  York  &  ().  S.  S.  Co..  305. 
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UNITED  STATES  COURTS. 

See  Courts,  §f  273-367. 

VENDOR  AND  PURCHASER. 

See  Judgment,  §  682 ;    Sales. 

VERDICT. 

See  Appeal  and  Error,  |§  1004,  1022. 

WAIVER. 

See   Courts,   S   276;   Landlord   and   Tenant,   | 
112;  Pleading,  §  406. 

WARNING. 

See  Master  and  Servant,  §§  159,  151. 

WATERS  AND  WATER  COURSES. 

See  Eminent  Domain,  §{  273,  288. 

WIFE'S  SEPARATE  ESTATE. 

See  Husband  and  Wife,  §  171. 

WILLS. 

See  Descent  and  Distribution;    Executors  and 
Administrators;  Trusts,  §  191. 

VI.   CONSTRUCTION. 

(A)  General    Rules. 

f  439  (U.S.C.C.A.)  The  intent  of  the  testator 
is  the  cardinal  rule  in  the  construction  of 
wills,  and  if  that  intent  can  be  clearly  per- 
ceived, and  is  not  contrary  to  some  positive 
rule  of  law,  it  must  prevail.— Holden  v.  Cir- 
cleville  Light  &  Power  Co.,  550. 

(H)   Estates  In   Trnst  and   Powers. 

§  672  (U.S.C.C.A.)  A  will  construed,  and  held 
to  create  a  testamentary  trust,  with  power  in 
the  life  tenant,  as  trustee,  to  sell  and  convoy 
real  estate.— llolden  v.  Circleville  Light  &  Pow- 
er Co.,  550. 


WITNESSES. 


See  Evidence. 


I.  ATTEirbANCE,  PRODUCTION  OF 
DOCUMENTS,   AND  COM- 
PENSATION. 

§21  (U.S.C.C.A.)  A  witness  held  not  subject 
to  punishment  for  contempt  for  failing  to  pro- 
duce documents  in  obedience  to  a  subpoena  duces 
tecum,  where  they  were  at  the  time  in  Paris 
in  possession  of  a  partnership  of  which  he  was 
a  member.— Munroe  v.  United  States,  351. 

WORDS  AND  PHRASES. 

"Added."— United  States  v.  Forty  Barrels  and 

Twenty  Kegs  of  Coca  Cola,  47. 
"American."- Kainey  v.  New  York  &  P.  S.  S. 

Co.,  509. 
"Commencement  of  the  building." — New  Hamp- 

■  shire  Savings  Bank  v.  Varner,  631. 
"Conspiracy.*'— Ryan  v.  United  States,  257. 
"Doing    business." — Anderson   v.    Morris    &   E. 

K.  Co.,  327. 
"Employ^."— Schweig  v.  Chicago,  M.  &  St.  P. 

Ry.  Co.,  660. 
"Engaged  in  business."— Anderson  v.  Morris  & 

E.  R.  Co.,  327. 
"Final   decree."— In    re    Burr   Mfg.    Co.,    238; 

Gladys  Belle  Oil  Co.  v.  Mackey,  373. 
"General  damages."— United  States  Frumentum 

Co.  V.  Lauhoff,  614. 
"Infamous    crime." — Weeks   y.    United    States^ 

436. 
"Interest  in  land."— Chicago,  M.  &  St.  P.  Ry. 

Co.  V.  Old  Colony  Trust  Co.,  581. 
"Invention." — Bliss  v.  Spangler,  210. 
"Jurisdiction."— United    States    v.    New    York 

&  O.  S.  S.  Co.,  306. 
"Law."— Robins   Dry    Dock   &   Repair   Co.   v. 

Chesbrough,  365. 
"Liability  created   by   statute." — Hocking   Val- 
ley R.  Co.  V.  New  York  Coal  Co.,  387. 
"Novelty."— Bliss  v.  Spangler,  210. 
"Outside    cover." — Botsford    v.    United    States, 

22. 
"Principal."— Chambliss  v.  United  States,  112. 
"Private  property."— Chicago,  M.  &  St.  P.  Ry. 

Co.  V.  Old  Colony  Trust  Co.,  581. 
"Ratification."— National  City  Bank  of  Chica- 
go V.  Wagner,  533. 
"Recent."— Chambliss  v.  United  States,  112. 
"Recently."— Chambliss  v.   United   States,  112. 
"Sausage."— St.  Louis  Independent  Packing  Co. 

V.  Houston,  65. 
**Towage  service."- Smith  &  Sons  Co.  v.  Trei- 

ler  Lumber  Co.,  378. 

WRITS. 

Of  error,  see  Appeal  and  Error. 
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